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Ashby  et  al.  v.  The  City  of  Erie, 

Municipal  corporations — Non-liabiiiiy  of  munici- 
pal corporation  for  the  acts  of  independent  offi- 
cers— Act  of  April  4,186 7 —  City  of  Erie, 

A  municipal  corppration  is  not  liable  for  the  acts  of  offi- 
cers appointed  under  the  provisions  of  an  Act  of  Assem- 
bly, who  are  independent  of  the  ciiy  authorities. 

The  city  of  Erie  is  not  responsible  for  the  negligence  of 
a  board  of  water  commissioners  created  by  virtue  of  the 
Act  of  April  4,  1867  (P.  L.  768). 

Case,  by  John  E.  Ashby  and  Harry  Vincent 
against  the  city  of  Erie,  for  negligence. 

Plea,  not  guilty. 

The  evidence  showed  that  in  January,  1 875 ,  the 
water  pipes  along  State  Street,  in  the  city  of  Erie, 
burst  and  flooded  the  cellar  of  the  plaintiffs*  place 
of  business.  The  plaintiffs  were  engaged  in  the 
business  of  printing,  and  a  large  amount  of  paper 
and  other  perishable  material  was  destroyed  by 
water.  It  was  alleged  that  the  break  in  the  pipe 
was  due  to  the  action  of  frost,  and  that  the  city 
was  guilty  of  negligence  in  permitting  the  pipes 
to  be  laid  sufficiently  near  the  surface  to  be  sub- 
ject to  the  action  of  frost. 

The  water  department  of  the  city  of  Erie  is  in 
charge  and  under  the  full  control  of  three  com- 
missioners appointed  by  the  Court  of  Common 
Pleas  under  authority  of  an  Act  of  Assembly  ap- 
proved April  4,  1867  (P.  L.  768),  the  second 
section  of  which  reads  as  follows : — 

It  shall  be  the  duty  of  said  commissioners  to  take  the 
fuU charge  and  control  of  the  erection  and  completion  of 
water  works  in  said  city,  and  to  make  all  contracts  for  the 
erection  and  completion  thereof,  and  to  provide  for  the 
repair  and  maintenance  of  the  same,  to  acquire,  by  pur- 
duse,  or  otherwise,  such  and  so  much  real  estate  as  may 
be  necessary  for  the  efficient  use  of  said  water  works, 
whenever  the  same  may  be  needed,  to  furnish  a  full  sup- 
ply of  water,  to  be  taken  from  the  bay,  or  harbor,  or  from 
Lake  Erie,  to  collect  the  water  rents,  and  appoint  all  ne- 
cessary officers  and  agents,  and  take  from  them,  respect- 
ively, such  security,  for  the  faithful  performance  of  duty, 
as  said  commissioners  shall  deem  proper,  and  to  fix,  from 
lime  to  time,  the  amount  of  salaries  and  wages  to  be  paid 
such  officers  and  agents.  They  shall  also  have  power  to 
make  all  such  by-laws,  rules,  and  regulations  for  the  eco- 
nomical and  efficient  management  and  protection  of  the 
works  and  their  appurtenances  as  they  may  deem  expedi- 
ent and  necessary,  and,  from  time  to  time,  make  and  es- 
tablish such  rates,  terms,  and  conditions,  upon  which 
VoL.V.^1  ^ 


water  from  said  works  shall  be  furnished  to  applicants 
therefor,  as  said  commissioners  shall  deem  just  and  pro- 
I>er ;  but  such  rates,  terms,  and  conditions  shall  be  subject 
to  approval  by  the  city  councils  before  they  go  into  opera- 
tion ;  and  all  such  by-laws,  rules,  and  regulations,  when 
made  by  said  commissioners,  shall  have  the  force  and 
effect  of  ordinances  in  said  city,  and  the  penalties  imposed 
thereby  shall  be  collected  in  the  same  manner  that  penal- 
ties imposed  by  city  ordinances  are  now,  by  law,  collected; 
and  said  commissioners  shall  prepare  full  and  careftd 
plans  and  specifcations  of  ail  the  work  and  material  ne- 
cessary for  the  erection  and  completion  of  said  works,  and/ 
shall,  by  due  public  notice,  invite  proposals  for  performing 
and  furnishing  the  same,  and  shall,  in  all  cases^lett/ie  con- 
tracts therefor  to  the  lowest  responsible  and  capable  bid- 
der, and  shall  take  adequate  security  for  the  due  perform- 
ance of  the  several  contracts;  and  said  works  shall  be  put 
under  contract,  and  prosecuted  to  completion,  with  all 
convenient  and  reasonable  dispatch. 

On  the  trial  the  defendant's  counsel  moved  for 
a  nonsuit,  based  on  the  following  proposition : — 

The  city  of  Erie  cannot  be  held  responsible 
for  the  neglect  of  a  duty  specially  enjoined  by 
law  upon  public  officers  who  neither  derive  their 
appointments  or  authority  from  the  corporation, 
and  are  not  subject  to  its  control;  who  can 
neither  be  directed  by  the  corporation  in  the 
discharge  of  their  duty,  nor  be  dismissed  for  neg- 
lect of  duty. 

The  Court  entered  the  nonsuit  accordingly, 
and  after  argument  refused  a  motion  to  take  it 
off. 

Plaintiffs  took  this  writ,  assigning  as  error  the 
action  of  the  Court. 

y.  Ross  Thompsony  for  plaintiffs  in  error. 

Although  the  commissioners  have  large  powers 
delegated  to  them,  they  are  not  independent  of 
but  act  in  conjunction  with  the  municipal  au- 
thorities; they  establish  water  ratc^,  etc.,  ** sub- 
ject to  approval  by  city  councils  before  they  fo 
into  operation,"  and  deposit  all  moneys  with  the 
city  treasurer.  For  whom  are  the  water  com- 
missioners acting?  Not  for  the  commonwealth ; 
not  as  such  public  officers;  not  for  the  public; 
although  the  public  may  be  somewhat  interested 
in  having  water,  the  grant  is  a  special  private 
franchise,  made  for,  the  private  emolument  and 
advantage  of  the  city  as  well  as  for  public  good. 

The  city,  therefore,  owning  the  water  works 
as  a  private  corporation,  should  be  liable  for  the 
damages  arising  from  the  defective  construction 
of  the  works,  or  negligence  in  maintaining  the 
same. 

Davenport  and  Griffith,  for  defendant  in  error. 

The  rule  is  that  where  the  corporation  has  no 
choice  in  the  selection  of  officers,  but  is  b3und  to 
accept  the  services  of  a  particular  person  who  de- 
rives his  authority  from  another  source  than  itself, 
or  where  duties  are  specifically  imposed  by  statute,, 
it  is  not  liable  for  his  acts. 

Shearman  and  Redfield  on  Negligence,  2  IJ^* 
>^lcom  V.  Philadelphia.  8  Wr.  348. 
Winpenny  V.  Philadelphia,  7  Phila.  ifi. 
Lorillard  v.  The  Town  of  Monroe,  i  Keman,  392* 
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Nov.  7,1877.  The  Court.  The  water  com- 
missioners, under  the  Act  creating  commissioners 
of  water  works  in  the  city  of  Erie,  are  a  board 
wholly  independent  of  the  city  authorities. 

Whether  it  is  wise  to  separate  so  widely  a  func- 
tion so  intimately  connected  with  the  welfare  of 
the  city  from  the  control  of  the  councils,  is  a 
question  for  the  Legislature,  not  for  us.  We  can- 
not see  how  the  city  under  the  law  in  question 
can  be  held  liable  for  the  negligence  of  the  water 
commissioners,  who  are  appointed  by  the  Court, 
and  neither  account  to  nor  owe  obedience  to  the 
city  authorities. 

Per  Curiam.     Judgment  affirmed. 

Sharswood,  J.,  absent. 


Oct  &  Nov.  '77,  10.  Oct.  6,  1877. 

Adams  v.  Carroll  &  Co. 

Joint  ownership  of  a  steamboat —  When  not  equi- 
valent to  a  partnership — Bill  of  sale  of  vessels 
—  When  sufficient  notice  of  change  of  ownership 
— Act  of  Congress  of  July  29,  1850 — Statute 
of  limitations — Mutual  accounts. 

When  no  other  relation  is  shown  between  the  share- 
holders of  a  steamboat  than  that  which  arises  from  joint 
ownership,  a  partnership  will  not  be  inferred. 

The  disposal  of  the  interest  of  one  of  such  shareholders 
by  a  bill  of  sale  in  conformity  with  the  Act  of  Congress  of 
July  29,  1850,  is  valid  notice  to  parties  with  whom  the 
owners  have  had  dealings,  as  well  as  to  subsequent  credi- 
tors. 

The  exception  to  the  statute  of  limitations  in  favor  of 
mutual  accounts  has  no  application  when  the  debit  side  of 
the  account  consists  of  charges  and  the  credit  side  of  cash 
payments  on  account,  and  when,  consequently,  the  right 
of  demand  is  not  mutual. 

Error  to  Common  Pleas  No.  2  of  Allegheny 
County. 

Assumpsit,  for  work  and  materials,  brought  in 
December,  1873,  by  Carroll  &  Co.  against 
Adams,  Jacobs,  and  Collins,  owners  of  the 
steanU^oat  Glasgow.  Adams  alone  made  defence, 
and  pleaded  non  assumpsit,  payment  with  leave, 
etc.,  and  the  statute  of  limitations. 

At  the  trial  (before  Kirkpatrck,  J.)  the  plain- 
tiffs produced  an  account  showing  chiarges  against 
Adams,  Jacobs,  and  Collins,  as  owners  of  the 
Glasgow,  for  repairs.  The  first  charges,  dated 
March  27  and  30,  1867,  amounted  to  I530.98. 
The  next  charge  was  dated  March  31,  1868,  and 
there  were  others  of  which  the  last  was  dated 
January  12,  1870.  The  account  gave  the  own- 
ers credit  for  a  payment  of  <2oo,  dated  July  26, 
1867,  and  for  four  other  payments,  each  of  the 
same  amount,  dated  June  6,  1868,  and  subse- 
quent days.  The  plaintiffs  then  put  in  evidence 
a  certified  copy  of  the  enrolhnent  of  the  steam- 


boat Glasgow  in  the  office  of  the  collector  of 
customs  at  Pittsburgh. 

The  defendant  put  in  evidence  a  certified  copy 
of  a  bill  of  sale  dated  March  27,  1868,  and  duly 
acknowledged  and  recorded,  as  required  by  the 
Act  of  Congress  of  July  29,  1850,  whereby  he 
had  sold  all  his  interest  in  the  boat  to  Collins. 
The  plaintiffs  testified  in  rebuttal  that  they  knew 
nothing  of  the  sale  of  Adams* s  interest  until  suit 
was  brought.  They  also  testified  that  Adams  had 
given  them  orders  as  to  the  repairs  after  April  8, 
1868,  but  as  to  this  they  were  contradicted  by 
Adams. 

The  defendant  requested  the  Court  to  charge, 
inter  alia^  (i)  That  the  bill  of  sale  by  Adams 
was  sufficient  notice  to  the  plaintiffs,  from  and 
after  the  date  of  recording  it,  that  the  said  Adams 
had  disposed  of  all  his  interest  in  the  steamboat 
to  Collins  and  had  ceased  to  be  a  part  owner. 
Answer,  **The  point  as  presented  is  refused. 
Such  an  enrollment,  such  a  sale,  such  a  record, 
would  be  notice  to  all  the  world  except  parties 
who  had  been  trading  with  and  keeping  an  ac- 
count at  home  with  the  boat.**  The  Court 
added,  that  in  relation  to  such  parties  the  owners 
"did  not  differ  from  an  ordinary  partnership,** 
and  that  it  was  their  duty  to  have  given  special 
notice  of  the  dissolution  of  partnership  to  those 
persons  with  whom  they  had  had  running-  ac- 
counts, or  to  prove  that  those  persons  had  re- 
ceived notice.  (2)  That  the  credits  for  moneys 
paid,  in  the  plaintiffs*  account,  showed  that  all 
the  indebtedness  of  the  steamboat  or  the  owners 
thereof,  existing  at  the  time  of  the  record  of  the 
bill  of  sale,  had  been  fully  paid.     Refused, 

The  Court  directed  the  jury  that  the  account 
being  *'arunning  account,  and  credits  given  from 
time  to  time,  the  statute  will  only  commence  to 
run  from  the  last  item,**  and  **if  .  .  .  the  debt 
was  incurred  six  years  before  the  last  item  sued 
for,  then  there  ought  to  be  no  recovery.** 

Verdict  and  judgment  for  the  plaintiffs.  The 
defendant,  Adams,  took  this  writ,  assigning  for 
error,  inter  alia,  the  answers  to  his  points  and 
the  charge  as  above. 

J,  J,  Mitchell,  for  the  plaintiff  in  error. 

The  bill  of  sale  was  in  accordance  with  the  Act 
of  U.  S.  of  July  29,  1850  (Revised  Statutes,  §§ 
4192-93-94).  The  Act  provides  that  no  bill 
of  sale  of  any  vessel  of  the  United  States  shall  be 
valid  against  any  person  but  the  grantee,  his 
heirs,  and  persons  having  actual  notice,  unless 
such  bill  be  acknowledged  before  an  officer  au- 
thorized to  take  acknowledgments,  and  recorded 
in  the  office  of  the  collector  of  customs  where 
such  vessel  is  registered. 

It  follows  that  this  bill  of  rale,  which  was  made 
in  accordance  with  the  Act,  was  full  notice  to 
all  the  world. 

Parsons'  Laws  of  Business,  315. 
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Granting  that  this  was  a  running  account,  the 
liabilities  previous  to  the  recording  of  the  bill 
were  the  earliest.  The  credits  are  given  gene- 
rally. No  appropriation  was  made  by  the  parties, 
hence  the  law  will  apply  the  payments  to  the 
earliest  liabilities. 

Pierce  et€U.  v.  Sweet,  9  C.  151. 

John  Barton^  contra. 

The  plaintiff  in  error  does  not  cite  any  au- 
thority to  show  that  the  statute  of  limitations 
applied.  The  ruling  of  the  Court  below  is  sus- 
tained in — 

Chambers  v.  Marks,  I  C.  296. 

The  Act  of  U.  S.,  supra^  was  intended  to  ap- 
ply solely  to  the  title  of  vessels  and  the  mode  of 
transferring  the  same.  Yet  even  since  that  Act 
it  has  been  held  that  the  certificate  of  the  register 
of  a  vessel  is  not  evidence  in  favor  of  the  party 
named  therein. 

Lincoln  v.  Wright,  ii  H.  76. 

The  defendant's  second  point  was  rightly  re- 
fused. If  the  account  must  be  separated,  of 
course  the  money  paid  by  the  new  owners  must 
go  to  liquidate  the  indebtedness  incurred  by 
them. 

Oct.  15,1877.  The  Court.  Suit  was  brought 
against  the  plaintiff  in  error  and  others,  as  owners 
of  the  steamboat  Glasgow  for  work  and  materials 
furnished  to  the  boat.  The  debit  side  of  the  ac- 
count is  composed  of  several  items,  commencing 
March  27,  1867,  and  ending  January  12,  1870; 
and  credit  is  given  for  five  payments  of  II200 
each  on  account. 

It  was  shown  by  the  bill  of  sale,  acknowledged 
and  recorded  as  required  by  the  Act  of  Congress, 
that  on  the  21st  of  March,  1868,  Adams,  the 
plaintiff  in  error,  sold  his  interest  in  the  boat  to 
Collins ;  and  it  was  contended  that  he  was  not 
liable  for  any  of  the  articles  subsequently  fur- 
nished. In  refusing  to  affirm  defendant's  first 
point,  the  Court  instructed  the  jury  that  the  sale 
was  "notice  to  all  the  world  except  parties  who 
had  been  trading  with  and  keeping  an  account  at 
home  with  the  boat,"  and  said  in  substance  that, 
in  regard  to  the  necessity  of  giving  notice  to 
those  with  whom  they  have  had  previous  deal- 
ings, the  joint  owners  of  a  steamboat,  <*do  not 
differ  from  an  ordinary  partnership."  In  this 
we  think  there  was  error. 

When  no  other  relation  exists  betw^n  the 
shareholders  of  a  steamboat  than  that  which  arises 
from  the  joint  ownership,  they  are  not  partners, 
nor  is  their  liability  measured  by  the  rules  of  law 
which  are  peculiar  to  the  partnership  relation. 

Slopkins  V.  Forsyth,  2  Harris,  34.)  It  is  true 
ey  may  become  partners  in  a  trade  or  business 
in  which  the  boat  is  employed ;  but  when  it  is 
claimed  that  such  relation  exists,  it  must  be 
averred  and  proved  by  competent  testimony.  It 
cannot  be  inferred  from  the  joint  ownership  alone. 


In  this  case  it  does  not  appear  that  the  in- 
terests of  the  owners  were  connected  with  any- 
thing else  than  the  boat  itself.  They  were  sued 
as  joint  owners  and  not  as  partners.  The  rule 
requiring  notice  of  dissolution  to  be  given  to  those 
with  whom  the  copartnership  has  had  dealings,  has 
never  been  extended  to  a  change  in  the  ownership 
of  a  steamboat  or  other  chattel .  It  was  not  incum- 
bent, therefore,  on  Adams  to  notify  the  plain- 
tiffs that  he  had  disposed  of  his  interest  in  the 
boat.  The  transfer  was  made  in  the  manner 
prescribed  by  the  Act  of  Congress,  and  nothing 
more  was  necessary  to  relieve  him  from  liability 
for  goods  subsequently  furnished  to  the  boat. 

The  defendant's  second  point  was  properly  re- 
fused. There  appears  to  be  but  one  credit  prior 
to  the  change  of  ownership.  The  others  were 
dated  afterwards,  and  if  they  were  not  made  by 
the  defendant  or  on  his  accoimt  he  has  no  right 
to  have  them  applied  to  that  portion  of  the  debt 
which  was  contracted  while  he  was  a  joint  owner 
of  the  boat. 

As  to  all  the  items  of  plaintiffs'  claim  prior 
to  the  sale,  the  statute  of  limitations  was  inter- 
posed ;  and  the  charge  of  the  Court  on  this  sub- 
ject is  assigned  for  error.  The  jury  were  in- 
structed, inter  alia^  that  it  being  **a  running 
account  and  credits  given  from  time  to  time,  the 
statute  will  only  commence  to  run  from  the  last 
item,"  and  if  the  debt  was  incurred  six  years 
before  the  last  item  sued  for,  then  there  ought  to 
be  no  recovery. 

To  constitute  mutual  accounts  there  must  be 
mutual  demands.  Each  party  must  have  a  de- 
mand or  right  of  action  against  the  other.  The 
exception  in  the  statute  has  no  application  when ' 
the  demand,  as  in  the  present  case,  is  altogether 
on  one  side,  although  payments  on  account  have 
been  made.  (Ingram  v,  Sherard,  17  S.  &  R. 
347  ;  Lowber  v.  Smith,  7  Barr,  381.)  For  aught 
that  appears  in  this  case  the  statute  commenced 
to  run  from  the  date  of  the  last  item  in  the  ac- 
count prior  to  the  sale  of  defendant's  interest  in 
the  boat,  and  the  jury  should  have  been  so  in- 
structed. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Sterrett,  J. 


Oct.  &  Nov.  '77,  102.  Nov.  7,  1877. 

Oak  Bridge  Coal  Company  v.  Reed. 

Master  and  servant — Liability  of  corporation  to 
servant — Defective  appliances — Negligence--^ 
Notice, 

A  master  is  not  liable  to  his  servant  for  injuries  occa- 
sioned by  the  ase  of  defective  appliances  furnished  by  the 
master,  if  such  defects  are  so  obvious  that  no  prudent 
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man  would  use  the  appliances,  and  the  servant  gives  no 
notice  to  the  master  that  such  defects  exist. 

But  where  such  appliances,  though  in  fact  dangerous; 
are  not  obviously  defective,  and  the  servant  in  the  execu- 
tion of  his  employment,  notwithstanding  the  exercise  of 
skill  and  caution  in  their  use,  was  injured  by  reason  of 
defects  in  the  appliances,  the  master  will  be  held  liable. 

The  plaintiff  was  employed  by  the  defendant  as  a 
brakeman ;  his  duty  required  him  to  couple  cars  while  on 
a  trestle  work,  and  while  so  engaged  he  was  injured  by 
reason  of  an  alleged  defect  in  the  construction  of  this 
trestle  work. 

The  Court  below  submitted  to  the  jury  the  question  of 
fact  as  to  the  defective  character  of  the  trestle  work,  and 
instructed  them  that  if  the  plaintiff,  in  obedience  to  the 
requirement  of  the  defendant,  incurred  the  risk  of  the 
alleged  insufficiency  of  the  trestle  work,  and  it  was  rea- 
sonably probable  that  the  trestle  work  could  be  used  with- 
out danger  by  the  exercise  of  ordinary  care,  and  the 
plaintiff  did  in  fact  exercise  such  care,  and  was  neverthe- 
less injured  by  rea^^on  of  the  defect  of  the  trestle,  then 
the  defendant  was  liable  : 

Held,  not  to  be  error. 

Error  to  the  Common  Pleas  No.  2  of  Alle- 
gheny tounty. 

Case,  brought  by  William  Reed  against  the  Oak 
Ridge  Coal  Company,  to  recover  damages  for  an 
injury  to  the  plaintiff,  suffered  while  in  the  em- 
ploy of  the  defendant  as  a  brakeman. 

The  defendant  company  had  erected  near  their 
mines  a  railroad  siding,  built  upon  trestles,  used 
for  running  in  cars  to  be  loaded.  It  was  part  of 
the  plaintiff's  duty,  in  the  course  of  tiis  employ- 
ment, to  couple  and  uncouple  the  company's  coal 
cars  as  they  were  run  on  and  off  this  siding.  On 
March  29th,  1875,  while  making  a  coupling  of 
the  company's  cars,  or  immediately  after  making 
such  coupling,  the  plaintiff  was  injured  by  reason 
of  a  wheel  of  one  of  the  cars  running  on  his  foot 
and  crushing  it  badly.  To  recover  damages  for 
this  injury  this  action  was  brought. 

On  the  trial  (before  Ewing,  P.  J.)  it  appeared 
that  the  plaintiff  was  a  competent  and  experi- 
enced brakeman,  and  that  at  the  time  when  the 
accident  occurred  the  cars  were  nmning  so  slowly 
that  they  came  to  a  standstill  at  the  instant  when 
the  wheel  was  on  the  plaintiff^s  foot.  The  plain- 
tiff claimed,  and  introduced  evidence  tending  to 
prove,  that  the  trestle  work  of  the  siding  on  which 
the  injury  was  sustained  was  so  defectively  con- 
structed, by  reason  of  the  omission  to  place  a 
board  on  the  standing  room  outside  the  tracks, 
that  the  injury  was  the  immediate  and  unavoidable 
consequence  of  such  faulty  construction.  The 
evidence  in  relation  to  the  existence  of  a  board- 
walk on  the  trestle  work  outside  the  track  was 
conflicting. 

The  defendant  proved  that  the  plaintiff  had 
been  in  the  employ  of  the  defendant  company 
for  about  three  months  when  the  injury  was  sus- 
tained, and  that  during  that  time  the  trestle  work 
was  in  the  same  condition  as  at  the  time  of  the 


injury.  The  defendant  also  claimed  that  the  in- 
jury was  caused  by  the  negligence  and  careless- 
ness of  the  plaintiff  in  putting  his  foot  on  the  rail 
while  coupling  the  cars,  and  that  he  had  fre- 
quently been  warned  against  so  doing,  because  it 
was  a  dangerous  habit. 

The  defendant  requested  the  Court  to  charge 
the  jury  inter  alia :  (i)  That,  taking  ail  the  evi- 
dence in  the  case  to  be  true,  the  plaintiff  is  not 
entitled  to  recover  in  this  action. — Refused.  (5) 
If  the  jury  find  that  the  plaintiff  had  full  knowl- 
edge of  the  place  and  means  provided  by  the 
defendant  for  the  performance  of  the  service  in 
which  he  was  engaged,  and  continued  in  such 
service  for  a  considerable  period  of  time,  without 
notice  or  complaint  to  the  defendant  company  of 
hazards  or  defects  which  endangered  his  safety, 
the  defendant  cannot  be  held  liable  for  injuries 
to  plaintiff  resulting  from  such  risks.  (6)  That 
if  the  jury  should  find  from  the  evidence  that  the 
siding  and  trestle  work  of  the  defendant  were  in- 
sufficient and  defective,  and  that  such  insuffi- 
ciency and  defect  existed  at  the  time  of  the  em- 
ployment of  the  plaintiff,  and  continued  until 
the  accident,  and  were  known  to  him  at  the 
time  of  his  employment,  or  became  known  to 
him  long  before  the  accident,  and  he  made  no 
complaint  of  such  insufficiency  or  defect,  and 
continued  in  the  employment  of  the  defendant 
with  full  knowledge  of  them,  then  such  continu- 
ance in  such  eynployment  is  such  concurrent  or 
contributory  negligence  as  will  bar  his  recovery 
in  this  action,  and  their  verdict  must  be  for  the 
defendant. 

The  8th  point  was  substantially  the  same  as  the 
6th  point. 

The  Court  answered  the  5th,  6th,  and  8th 
points  as  follows : — 

These  three  points  are  substantially  the  same, 
and  are  answered  together.  On  the  authority  of 
Patterson  v.  The  Pittsburgh  and  Connellsville 
Railroad  Co.  (26  P.  F.  Smith,  390),  they  are 
refused.  If  the  jury  find  that  the  trestle  work 
and  appliances  on  and  by  which  the  plaintiff  was 
required  to  perform  his  service  in  coupling  cars 
was  so  obviously  and  immediately  dangerous  that 
a  man  of  common  prudence  would  refuse  to  use 
it ;  and  also  find,  what  is  admitted  by  the  plain- 
tiff, that  he  was  in  the  employ  of  the  defendant 
company  from  two  to  three  months,  and  was  al- 
most daily  using  the  trestle  work  in  coupling  of 
cars  without  notice  to  or  complaint  to  defendant's 
agents  of  its  insufficiency,  the  defendant  is  not 
liable  for  the  injuries  received  by  the  plaintiff. 
But  if  the  plaintiff,  in  obedience  to  the  require- 
ment of  the  defendant,  incurred  the  risk  of  the 
alleged  insufficiency  and  defect  of  the  trestle 
work,  and  though  dangerous,  it  was  not  so  obvi- 
ously dangerous  as  to  threaten  immediate  injury, 
and  it  was  reasonably  probable  that  it  could  be 
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safely  used  by  great  caution  and  skill,  and  the 
trestle  and  appliances  in  question  were  under  the 
daily  inspection  of  the  officers  of  the  company, 
whose  duty  it  was  to  supply  defects  and  repair 
injuries  to  the  work;  and  that  the  plaintiff  did  in 
fact  exercise  the  requisite  caution  and  skill  in  his 
work;  and,  notwithstanding  this,  received  the 
injury  complained  of  by  reason  of  the  insuffi- 
ciency and  defect  of  the  trestle  and  appliances 
furnished  by  the  defendant,  he  is  entitled  to  re- 
cover. 

Verdict  and  judgment  for  the  plaintiff  for  J8oo. 
The  defendant  took  this  writ,  assigning  for  error 
the  above  answer  to  the  points  submitted. 

A.  Af.  Br<nvn  (  W,  W.  Thompson  with  him), 
for  the  plaintiff  in  error. 

The  testimony  clearly  established  that  the  plain- 
tiff had  been  in  the  employ  of  the  company  for 
some  months  before  the  accident  happened ;  that 
during  all  this  time  the  trestle  work  was  in  the 
same  condition  as  at  the  time  of  the  accident ; 
and  that  the  plaintiff  had  used  the  trestle  work 
daily,  and  had  never  made  any  complaint  to  the 
company.  Upon  these  facts  it  was  the  duty  of 
the  Court  to  charge  the  jury  that  the  plaintiff 
could  not  recover. 

Clarke  v.  Holmes,  7  H.  and  N.  942. 

Frazier  v.  Penna.  Railroad  Co.,  2  Wright,  ill. 

The  case  of  Patterson  v.  The  Pittsburgh  and 
Connellsville  Railroad  Co.  (26  Sm.  389;  S.  C, 
I  Weekly  Notes,  569),  differs  materially  from 
this  case.  In  it  Patterson  had  given  notice  to  the 
company  of  the  defective  switch  which  caused  the 
accident,  and  the  company  had  promised  to  repair 
it,  but  neglected  doing  so,  while  at  the  same  time 
they  requested  him  to  continue  using  it.  The 
plaintiff  here  himself  testified  that  he  was  an  expe- 
rienced brakeman,  and,  if  so,  he  must  have  known 
of  the  defective  condition  of  the  trestle  work,  and 
be  held  to  have  taken  the  employment,  with  all 
its  risks,  with  his  eyes  open. 

Af.  W,  AchesoHy  contra. 

The  question  as  to  whether  due  care  and  dili- 
gence had  been  used  by  the  defendant  company 
in  the  construction  of  their  siding  and  trestle 
work  was  one  of  pure  fact,  to  be  determined  by 
the  jury. 

Pennsylvania  Railroad  Co.  v.  Henderson,  i  Sm.  315. 
West  Chester  and  Phila.  R.  R.  Co.  v.  McElwee,  17 
Sm.  311. 

The  jury,  by  their  verdict,  answered  this  ques- 
tion in  the  negative. 

The  Court  below  properly  relied  upon  the  case 
of  Patterson  v.  The  Pittsburgh  and  Connellsville 
Railroad  Co. 

Nov.  12,  1877.  The  Court.  This  case  neces- 
sarily went  to  the  jury  upon  a  disputed  fact,  of 
whidi  there  was  evidence  on  both  sides,  and  this 
fact  appears  to  have  been  the  turning  point  of  the 
question  of  culpable  negligence  on  the  part  of  the 


company  in  neglecting  to  maintain  a  structure 
upon  their  road  necessary  to  the  safety  of  their 
employees.  This  question  was  decided  against 
the  company,  and  hence  we  cannot  say  there  was 
error  in  the  manner  the  case  was  submitted  by* 
the  Court. 

The  case  was  not  in  fact  governed  by  that  of 
Patterson  v.  The  Pittsburgh  and  Connellsville 
R.  R.  Co.  (26  Sm.  389),  for  there  were  obvious 
differences  in  the  facts ;  but  principles  were  stated 
in  the  opinion  in  that  case,  which  the  Court  be- 
low adopted  and  applied  to  this,  in  the  answer  to 
the  5th,  6th,  and  8th  points  of  the  defendant, 
and  we  cannot  say  any  error  was  committed  in 
so  doing. 

Per  Curiam.  Judgment  affirmed.  Paxson, 
J.,  absent. 


Oct.  &  Nov.  '77, 243.  Oct.  15, 1877, 

Bean  v.  Howe  et  al. 

Roads  and  Bridges — Act  of  February  19,  1849 
— Railroad  corporations — Eminent  domain — 
Trespass — Authority  of  agents  when  a  ques- 
tion for  a  jury, 

A  railroad  company  having  occupied  a  portion  of  a 
public  highway,  and  having  taken  away  a  bridge,  neg- 
lected to  replace  the  bridge.  The  road  commissioners 
undertook  the  work,  and  let  the  contract  to  a  contractor 
who  entered  upon  the  railroad  company's  ground. 
There  was  evidence  of  assent  to  the  location  by  the 
railroad  company's  superintendent,  who,  however,  denied 
both  his  assent  and  authority  to  assent.  When  the  bridge 
was  nearly  completed,  employ^  of  the  railroad  company 
drove  the  contractor  from  his  work  and  tore  up  the  bridge. 
In  an  action  of  trespass  by  the  contractor,  the  Court  in- 
structed the  jury  to  find  a  verdict  for  the  defendants,  en 
the  ground  that  the  plaintifif  had  no  authority  to  enter  on 
the  company's  premises: 

Held  (reversing  the  judgment  of  the  Court  below),  that 
the  question  of  the  scope  of  the  superintendent's  autho- 
rity, and  of  his  agreement,  was  for  the  jury. 

Heldfurther^  that  if  the  sui>erintendent*s  authority  and 
agreement  had  been  proved,  the  plaintifif  would  have  been 
entitled  to  recover. 

Error  to  the  Common  Pleas  of  Forest  Coimty. 

Trespass  vi  et  armis,  by  Abraham  Bean  against 
William  Howe,  Richard  Ray,  Michael  Sullivan, 
Patrick  Garvey,  et  cU,     Plea,  not  guilty. 

From  the  evidence  the  following  facts  ap- 
peared:— 

In  1866  the  Warren  and  Franklin  Railroad 
Company  (afterwards  consolidated  with  the  Oil 
Creek  and  Allegheny  River  Railroad)  ran  a  line 
of  track  along  the  bank  of  the  Allegheny  River, 
through  Harmony  Township,  Forest  County, 
taking  for  the  purpose  the  bed  of  a  public  road 
to  the  extent  of  some  sixty  perches,  including  a 
point  where  it  crossed  a  stream  called  Jones' 
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Run.  The  bridge  over  Jones'  Run  was  torn 
away  by  the  company.  Just  at  this  point  there 
is  a  station  of  the  railroad  company  called 
Trunkeyville.  Nothing  was  done  toward  replac- 
ing the  road  or  rebuilding  the  bridge  until  1870, 
when,  the  population  having  considerably  in- 
creased, it  became  imperatively  necessary.  The 
road  commissioners  were  called  on,  and  they,  in 
turn,  called  upon  C.  J.  Hepburn,  general  super- 
intendent of  the  railroad  company,  who  met  them 
upon  the  ground 

John  Thompson,  one  of  the  road  commission- 
ers, testified  that  **Mr.  Hepburn  agreed  to  give 
us  a  bridge  as  good  as  the  one  they  had  taken 
away.  We  located  where  the  new  bridge  was  to 
be;  it  was  agreed  on  by  all.'*  This  testimony 
was  corroborated  by  the  other  road  commission- 
ers. After  waiting  for  several  weeks  for  the  rail- 
road to  begin  work,  the  commissioners  took  upon 
themselves  the  work,  advertised  for  proposals, 
and  let  the  contract  to  Abraham  Bean,  the  plain- 
tiff. When  the  bridge  was  nearly  completed 
Howe,  a  section  boss,  and  the  other  defendants, 
employ^  of  the  railroad  company,  came  upon 
the  ground,  drove  the  plaintiff  and  his  workmen 
away,  and  tore  up  the  bridge.  Hepburn  testified, 
on  behalf  of  the  defendants,  that  he  had  no  au- 
thority to  make  an  agreement  for  the  company 
to  build  the  bridge,  and  that,  in  fiact,  he  made  no 
such  contract. 

On  the  trial  (before  Wetmore,  P.  J.)  plaintifTs 
counsel  requested  the  Court  to  charge :  (i)  That 
if  the  railroad  company  obstructed  the  public 
highway  by  appropriating  the  road-bed  and  bridge 
for  their  track,  it  was  their  duty,  under  the  Act 
of  Assembly,  to  open  and  construct  forthwith 
another  road  and  bridge  in  a  convenient  location, 
and  if  the  company  foiled  or  neglected  to  do  so, 
after  notice,  and  the  lapse  of  a  reasonable  time, 
the  road  commissioners  of  the  proper  township 
had  the  same  right  and  power  that  the  company 
had  to  appropriate  other  ground  conveniently 
adjacent  for  a  road  and  bridge,  and  it  was  their 
duty  to  do  so.  (2)  That  if  thfe  jury  believe  from 
the  evidence  that  on  the  2  2d  of  June,  1870,  the 
superintendent  of  the  railroad  company  met  the 
road  commissioners  on  the  ground  to  arrange 
about  supplying  a  new  road  and  bridge  in  place 
of  the  one  obstructed,  and  jointly  selected  and 
agreed  upon  a  site  for  such  new  road  and  bridge, 
and  the  superintendent  then  agreed  in  behalf  of 
the  company  to  build  the  bridge  in  the  location 
so  selected,  but  the  company  failed  and  neglected 
to  do  so  within  a  reasonable  time  thereafter,. and 
the  road  commissioners  then  went  on,  adver- 
tised for  proposals  to  construct  the  bridge,  and 
afterwards  let  the  contract  therefor  to  the  plaintiff, 
who  proceeded  to  erect  a  bridge  on  said  location 
in  pursuance  of  said  contract,  the  plaintiff  had  a 
right  to  construct  said  bridge,  and  if  it  was  de- 


stroyed by  the  defendants  before  the  same  was 
accepted  by  the  road  commissioners  and  taken 
off  plaintiffs  hands,  the  defendants  were  tres- 
passers, and  the  plaintiff  is  entitled  to  recover. 

These  points  were  answered  as  follows :  Under 
the  evidence  in  this  case,  there  was  no  legal  au- 
thority in  plaintiff  acting  under  contract  from  the 
road  commissioners  of  Harmony  Township  to 
enter  on  the  premises  in  question  and  construct 
the  bridge,  and  hence  defendants,  acting  under 
direction  of  the  railroad  company,  were  not  tress- 
passers in  removing  the  same. 

Verdict  and  judgment  for  defendants. 

Plaintiff  took  this  writ,  assigning  as  error  the 
answer  to  points  as  above  given. 

S.  T,  Nei!i(yf\i\i  whom  was  M.J.  Heywang)^ 
for  plaintiff  in  error. 

The  commissioners  had  certainly  authority  to 
erect  a  bridge,  and  were,  in  fadt,  bound  to  do  so. 
They  were  acting  within  the  line  of  their  duty. 
Penna.  R.  R.  v.  Duquesne  Borough,  10  Wr.  224. 
Newlin  Township  v.  Davis,  27  Sm.  317. 
PhoenixvilJe  v.  Phoenix  Iron  Co.  9  Wr.  135. 

Whether  our  views  of  the  law  as  stated  in  our 
first  point  were  correct  or  not,  there  was  sufficient 
testimony  of  the  assent  of  the  railroad  company 
to  our  entering  upon  the  land,  to  have  the  case 
submitted  to  the  jury  upon  the  instructions  sug- 
gested by  our  second  point. 

Bcvan  v.  Ins.  Co.,  9  W.  &  S.  187. 
Wenrich  v,  H  effner,  2  Wr.  207. 

[Mercur,  J.  Is  there  any  special  law  for  Forest 
County  giving  road  commissioners  power  to  lay 
out  and  open  roads  without  an  order  of  Court  ?] 

It  is  not  claimed  that  there  is  any  such  law,  or 
any  necessity  for  it,  so  far  as  this  case  is  con- 
cerned. 

[Sharswood,  J.  What  right  have  these  road 
commissioners  to  lay  out  and  open  this  road  with- 
out the  appointment  of  viewers  ?] 

The  Act  of  19th  Feb.  1849,  requires  a  railroad 
company  forthwith  to  rebuild  a  public  road  or 
bridge  occupied  by  them,  and,  upon  their  failure 
to  do  so,  the  duty  devolved  upon  the  proper 
township  officers,  and  they  had  the  same  right 
and  authority  as  is  given  to  the  railroad  company 
by  the  statute,  that  is  to  rebuild  it  forthwith. 

(No  paper  book  was  presented  for  defendants 
in  error,  and  no  coimsel  appeared.) 

Jan.  7,  1878.  The  Court.  Throughout  the 
transactions  that  gave  rise  to  this  litigation,  and 
in  the  trial  of  the  cause,  a  strange  misconception 
seems  to  have  prevailed  in  relation  to  the  nature 
and  extent  of  corporate  privileges  and  corporate 
obligations.  In  the  years  1866  and  1867,  the 
Warren  and  Franklin  Railroad  Company  built 
their  railroad  along  the  Allegheny  River,  through 
the  township  of  Harmony  in  the  county  of 
Forest.  In  doing  this,  the  bed  of  a  public  road, 
which  had  been  in  use  for  a  number-of  years. 
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was  appropriated  to  the  extent  of  some  sixty 
perches,  including  a  point  where  it  crossed  a 
stream  known  as  Jones'  Run,  the  bridge  over 
which  was  torn  away.  Another  public  road  ex- 
tended from  tois  bridge,  into  the  open  country, 
back  from  the  river  along  the  upper  bank  of  the 
run.  A  short  distance  below  the  bridge  the  White 
Oak  Station  of  the  company  was  erected. 

When  this  controversy  had  begun,  nothing  had 
been  done  towards  replacing  the  road  that  had 
been  occupied,  or  the  bridge  that  had  been  de- 
stroyed. In  the  interval  after  consolidation  with 
another  corporation,  this  company  became  merged 
in  the  Oil  Creek  and  Allegheny  River  Railroad 
Company. 

On  the  trial  it  was  alleged  on  behalf  of  the  plain- 
tiff, that  in  June,  1870,  the  road  commissioners 
of  the  tOD^Tiship  of  Harmony  met  Mr.  Hepburn, 
the  superintendent  of  the  railroad  company,  by 
appointment  at  the  station,  which  by  this  time 
had  acquired  the  name  of  Trunkeyville.  A  new 
station-house  was  then  being  erected  on  the  lower 
bank  of  Jones*  Run,  and  the  plaintiffs  evidence 
tended  to  show  that  the  superintendent  entered 
into  an  agreement  that  the  company  should  build 
a  public  road  on  the  upper  side  of  their  track,  to 
pass  along  the  rear  end  of  the  station-house,  and 
across  Jones'  Run  to  the  road  leading  into  the 
country  along  its  upper  bank.  The  same  evi- 
dence was  relied  on  to  prove  an  agreement  made 
at  the  same  time  that  the  company  should  put 
up  a  new  bridge  over  the  run  in  place  of  that 
which  had  been  taken  down.  It  was  asserted  by 
the  plaintiff  that  this  work  was  agreed  to  be;  done 
within  three  weeks.  No  steps  having  been  taken 
within  the  allotted  time  to  carry  the  alleged 
agreement  into  effect,  the  road  commissioners 
entered  into  a  contract  with  the  plaintiff  for 
building  the  bridge  at  the  point  selected.  He 
began  the  work,  and  prosecuted  it  imtil  it  was 
nearly  finished,  when  the  defendants,  who  were 
in  the  service  of  the  railroad  company,  forced 
him  to  abandon  it,  and  destroyed  the  bridge. 
For  this  trespass  this  suit  was  brought.  As  the 
bridge  had  been  erected  within  the  limits  of  the 
company's  right  of  way,  the  Court  below  held 
that  the  defendants  having  acted  under  the  cor- 
porate authority,  were  not  trespassers,  and  that 
the  plaintiff  could  not  recover. 

Whether  the  performance  of  the  duty,  which 
the  law  laid  on  the  railroad  company,  can  be  en- 
forced as  the  result  of  the  proceedings  in  this 
action  or  not,  must  depend  upon  the  opinion  a 
jury  may  form  hereafter  on  controverted  facts. 
At  some  time,  in  some  proceeding,  the  law  will 
compel  that  performance,  for  there  can  be  no 
doubt  of  the  existence  of  the  duty  itself.  By  the 
13th  Section  of  the  Act  of  the  19th  February, 
1849,  it  is  required  that  a  railroad  company,  find- 
ing "  it  necessary  to  change  the  site  of  any  por- 


tion of  any  turnpike  or  public  road,  shall  cause  the 
same  to  be  reconstructed  forthwith,  at  their  own 
proper  expense,  on  the  most  favorable  location, 
and  in  as  perfect  a  manner  as  the  original  road." 
For  present  .purposes  it  is  to  be  assumed  that  the 
corporate  authorities  whose  franchises  have  be- 
come vested  in  the  Oil  Creek  and  Allegheny 
River  Railroad  Company  appropriated  the  bed 
of  this  highway  as  a  part  of  their  right  of  way, 
and  took  possession  of,  and  destroyed  the  bridge 
over  Jones'  Run.  The  doctrines  deducible  from 
the  cases  of  Phoenixville  v.  The  Phoenix  Iron 
Company  (9  Wright,  135);  The  Pennsylvania 
Railroad  Company  v.  Duquesne  Borough  (10 
Wright,  223) ;  The  Township  of  Newlin  v,  Davis 
(27  P.  F.  S.  317),  and  the  Pennsylvania  Railroad 
Company  v.  The  Borough  of  Irwin,  decided  at 
the  present  term  (4  Weekly  Notes,  513),  would 
have  justified  the  road  commissioners,  afternotice 
to  the  company,  in  taking  any  proper  steps  to 
replace  the  road  and  bridge,  and  would  have  en- 
titled them  to  recover  from  the  company  the  ex- 
pense incurred.  They  have  attempted  to  reach 
the  end  in  view  in  another  way,  and  it  remains 
to  be  ascertained  whether  the  attempt  shall  be 
successful. 

In  the  first  point  presented  on  behalf  of  the 
plaintiff,  the  Court  was  asked  to  say  "  that  if  the 
railroad  company  obstructed  the  public  highway 
by  appropriating  the  road-bed  and  bridge  for  their 
track,  it  was  their  duty  under  the  Act  of  Assem- 
bly to  open  and  construct  forthwith  another  road 
and  bridge  in  a  convenient  location,  and  if  the 
company  failed  or  neglected  to  do  so,  after  no- 
tice and  tl.e  lapse  of  a  reasonable  time,  the  road 
commissioners  of  the  proper  township  had  the 
same  right  and  power  that  the  company  had  to 
appropriate  other  ground  conveniently  adjacent 
for  a  road  and  bridge,  and  it  was  their  duty  to  do 
so."  It  is  not  necessary  to  discuss  the  question 
whether  the  abstract  legal  principle  embodied  in 
this  point  was,  or  was  not,  accurately  stated.  It 
was  the  duty  of  the  Court  to  answer  it  in  view  of 
the  peculiar  facts  which  the  trial  has  developed. 
It  was  an  admitted  element  in  the  cause,  that  the 
bridge  the  plaintiff  was  building  was  within  the 
lines  of  the  land  the  company  had  appropriated 
under  their  charter  for  the  right  of  way. 

Their  statutory  duty  was  to  reconstruct  the 
public  road  elsewhere,  and  under  no  circumstance 
could  the  road  commissioners  enter  upon  the 
land  set  apart  for  the  purposes  of  the  railroad 
track  without  the  company's  express  consent ;  an 
affirmative  answer  would  have  been  unwarranted 
under  the  facts  disclosed.  Apart,  however,  from 
the  rights  and  duties  of  the  parties  imder  the 
statute,  and  the  legal  rules  which  have  been  set- 
tled in  its  construction,  the  claim  was  made  for 
the  plaintiff  that  he  was  protected  by  the  agree- 
ment alleged  to  have  been  made  between  the 
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road  commissioners  and  the  company's  superin- 
tendent. His  counsel  asked  the  Court  in  his 
second  point  to  charge  "  that  if  the  jury  believe 
from  the  evidence  that  on  the  22d  of  June,  1870, 
the  superintendent  of  the  railroad  company  met 
the  road  commissioners  on  the  ground  to  arrange 
about  supplying  a  new  road  and  bridge  in  place 
of  the  one  obstructed,  and  jointly  selected  and 
agreed  upon  a  site  for  such  new  road  and  bridge, 
and  the  superintendent  then  agreed,  on  behalf  of 
the  company,  to  build  the  bridge  in  the  location 
so  selected,  and  the  company  failed  to  do  so 
within  a  reasonable  time  thereafter,  and  the  road 
commissioners  then  went  on  and  advertised  for 
proposals  to  construct  the  bridge,  and  afterwards 
let  the  contract  therefor  to  the  plaintiff,  who  pro- 
ceeded to  erect  the  bridge  on  said  location,  in 
pursuance  of  said  contract,  the  plaintiff!  had  a 
right  to  construct  said  bridge,  and,  if  it  was 
destroyed  by  the  defendants  before  the  same  was 
accepted  by  the  road  commissioners  and  taken 
off  the  plaintiff's  hands,  the  defendants  were  tres- 
passers, and  the  plaintiff  is  entitled  to  recover." 

This  prayer  for  instruction  was' unqualified,  and 
assumed  the  power  of  the  superintendent  to  bind 
the  company.  The  fact  was  disputed,  for  he  had 
sworn  he  possessed  no  such  power,  and  the  ques- 
tion was  one  for  the  jury  to  decide.  If  the  point 
therefore  had  been  simply  refused,  it  would  be 
difficult  to  find  error  in  the  ruling.  But  the 
Court  did  more  than  that;  they  charged  that 
"under  the  evidence  in  this  case  there  was  no 
legal  authority  in  plaintiff  acting  under  the  con- 
tract of  road  commissioners  of  Harmony  Town- 
ship, to  enter  on  the  premises  in  question  and 
construct  the  bridge,  and  hence,  defendants,  act- 
ing under  the  direction  of  the  railroad  company, 
were  not  trespassers  in  removing  the  same." 
This  instruction  was  a  summary  disposition  of  the 
whole  controversy,  irrespective  entirely  of  the 
alleged  agreement,  and  in  disregard  of  all  evi- 
dence that  had  been  submitted.  It  may  or  it 
may  not  be  that  the  authority  of  the  superintend- 
ent to  bind  the  company  would  have  been  found 
by  the  jury.  The  road  had  been  completed  for 
three  years,  and  was  in  operation  under  the  su- 
perintendent's general  management.  Contracts 
of  this  character  are  usually  within  the  scope 
of  the  powers  of  a  railroad  official  of  Mr.  Hep- 
bum's  grade,  after  the  functions  of  the  staff  of 
engineers  have  ceased  and  the  work  of  construc- 
tion has  been  closed.  Whether  or  not  there  was 
direct  affirmative  evidence  of  authority  is  a  ques- 
tion that  was  not  raised  on  the  trial,  and  one 
which  the  record  furnishes  this  Court  with  no 
material  to  answer.  The  superintendent's  own 
testimony  was,  of  course,  not  conclusive.  The 
fact  could  only  have  been  settled  by  a  verdict, 
and  no  opportunity  was  afforded  for  that,  for  the 
cause  was  determined  by  the  peremptory  ruling 


of  the  Court.  It  has  been  said  already  that  aa 
inquiry  into  the  right  of  township  officers  to  ex- 
ercise the  general  powers  of  railroad  companies 
in  the  reconstruction  of  highways,  where  there  has 
been  corporate  neglect,  would  not  now  be  justi- 
fied. The  proviso  to  the  13  th  Section  of  the  Act 
of  19th  February,  1849,  directs  the  ascertainment 
and  payment  of  damages  incurred  in  changing  the 
location  of  any  road  in  the  same  manner  as  that 
provided  for  the  location  and  construction  of  the 
company's  own  railroad.  Grave  reasons  would 
stand  in  the  way  of  the  assertion  by  municipal 
authorities  of  the  company's  right  of  eminent 
domain.  But  there  is  no  room  for  the  introduc- 
tion of  that  question  here.  If  an  agreement  was 
duly  made,  the  line  of  the  highway  and  the  site 
of  the  bridge  were  dedicated  to  the  public,  and 
became  subject  to  the  control  of  the  public  of- 
ficers. The  statute  had  defined  the  corporate 
duty  to  reconstruct  the  road  that  they  had  appro- 
priated. The  agreement  defined  its  location.  It 
ceased  to  be  exclusive  corporate  property  thence- 
forth. The  company  were  bound  to  complete  it 
by  erecting  the  bridge  on  the  site  selected.  Fail- 
ing to  do  so,  the  public  interest  required  the  road 
commissioners  to  do  the  work  on  the  precise 
principle  that  made  the  municipality  liable  for  a 
failure  to  complete  a  bridge  which  the  railroad 
company  had  left  unfinished,  in  The  Township  of 
Newlin  v.  Davis,  and  that  enabled  the  munici- 
pality to  recover,  in  the  Pennsylvania  Railroad 
Company  v.  the  Borough  of  Irwin,  the  cost  of  a 
bridge  which  it  was  the  duty  of  the  company  to 
rebuild.  The  jury  should  have  been  instructed 
that  if  Mr.  Hepburn  was  the  authorized  agent  of 
the  company,  and  such  an  agreement  as  that  set 
up  by  the  plaintiff  was  entered  into,  the  action 
of  the  road  commissioners  in  making  the  contract 
for  the  bridge  was  fully  justified,  and  the  plain- 
tiff had  a  lawful  possession  of  the  premises,  which 
it  was  a  trespass  on  the  part  of  the  defendants  to 
disturb. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Woodward,  J. 


(Quarter  gjessiottu. 


Oct.  30,  1877. 
Election  Law — Connolly's  Case. 

Payment  of  tax  within  thirty  days  of  the  election 
.    — Art,  VI IL,  sect,  i  of  the  constitution. 
Application  to  the  Court  to  direct  the  receiver 
of  taxes  to  receive  and  receipt  for  a  tax. 
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The  facts  were  admitted  to  be  that  the  peti- 
tioner, supposing  his  name  to  be  on  the  assessor's 
list  of  voters,  as  it  should  have  been,  went  on  the 
32d  day  before  election  to  pay  his  tax,  but  his 
name  not  being  in  fact  on  the  list,  the  receiver 
refused  to  receive  the  tax.  Petitioner  then  went 
to  the  assessor,  who  admitted  that  the  name  ought 
to  be  on  the  list,  and  had  been  omitted  by  mis- 
take, but  refused  to  put  it  on  because  he  had  no 
authority  to  change  his  list  after  the  6oth  day 
before  election.  Subsequently,  on  the  revision 
of  the  list  by  the  Court,  the  name  was  put  on, 
but  the  receiver  of  taxes  still  refused  to  receive 
the  tax  on  the  groimd  that  it  was  within  ninety 
days  of  the  election. 

Reference  was  made  to  the  opinion  of  Ludlow, 
J.,  In  re  Election  Law,  i  Weekly  Notes,  49. 

The  Court.  No  authority  has  been  shown  for 
the  jurisdiction  of  the  Court  to  make  any  sum- 
mary order  on  the  receiver  of  taxes,  and  this 
application  must  therefore  be  refused. 

We  may  say,  however,  that  we  think  the  mean- 
ing of  the  opinion  in  i  Weekly  Notes,  49,  has 
been  misunderstood.  The  Constitution,  Art.  8, 
Sect.  I,  does  not  prohibit  the  payment  of  a  tax 
within  thirty  days  of  the  election,  but  provides 
that  such  payment  shall  not  be  sufficient  to  enable 
the  tax  payer  to  vote.  The  language  of  the  Court 
in  that  case  was  used  with  a  different  point  in 
contemplation,  and  should  not  be  taken  in  the 
sense  of  a  direction  to  the  receiver  not  to  receive 
taxes  within  thirty  days  of  the  election.  On  the 
contrary,  we  think,  he  should,  in  the  regular  dis- 
charge of  his  duties,  receive  taxes  at  any  time 
when  offered.  But  a  tax  paid  within  thirty  days 
of  the  election  is  inoperative  as  a  qualification  for 
voting.  The  letter  of  the  constitution  is  too 
plain  for  any  doubt.  It  makes  no  allowance  for 
mistakes  or  hard  cases.  It  is  imperative  that  the 
tax  "shall  have  been  paid,  at  least  one  month 
before  the  election,"  if  not,  the  receipt  is  not 
available,  and  on  challenge  should  be  treated,  as 
to  the  election  within  thirty  days  of  its  date,  as 
no  receipt  at  all. 

Opinion  by  Mitchell,  J.,  Elcock,  J.  concur- 
ring. 


Nov.  2, 1877 
Election  Law — Murray's  Petition. 
Employes  in  almshouse — Paupers — Right  to 

vote. 
Application  to  the  Court,  in  the  revision  of  the 
assessment  lists,  to  strike  oflf  certain  names  in  the 
lists  of  the  second  division  of  the  Twenty-seventh 
Ward. 

The  CotJRT.  It  was  decided  by  Judge  Lud- 
low, in  1874,  that  employ^  in  the  almshouse, 
"  in  however  humble  a  capacity,  were  not  paupers, 
and  were  entitled  to  vote,  though  they  had  for- 


merly been  inmates  and  paupers."  To  this  prin- 
ciple we  adhere,  and  in  accordance  therewith  we 
hold  that  all  of  the  names  objected  to  which 
represent  men  who,  though  at  one  time  paupers, 
have  been  regularly  discharged,  and  are  now  in 
good  faith  employed  at  wages,  even  though  small, 
and  who  clothe  themselves,  and  are  at  liberty  to 
leave  their  places  at  their  own  free  will,  are  pro- 
perly on  the  list  and  entitled  to  vote. 

But  a  different  question  arises  in  a  class  of 
cases  which  includes  those  who,  being  former 
paupers,  get  no  money  compensation  or  wages  at 
all,  and  merely  do  certain  work,  and  are  accorded 
certain  privileges,  in  return  for  their  board,  lodg- 
ing, and  clothing,  supplied  by  the  Institution. 
This  class  is  very  near  the  class  of  paupers  among 
whom  such  distinctions  as  to  employment  and 
privileges  may  fairly  be  made  as  a  reward  for  su- 
perior intelligence,  industry,  or  good  behavior. 
We  think  it  is  more  in  accordance  with  the  lan- 
guage and  spirit  of  the  Constitution  to  treat  such 
persons  as  still  in  the  class  of  paupers.  They  are 
not  free  and  self-supporting  citizens,  and  are 
therefore  deprived,  for  the  time,  of  their  political 
privilege  of  voting. 

Such  names  as  come  within  this  description  are 
ordered  to  be  struck  off. 

Opinion  by  Mitchell,  J.,  Elcock,  J.  concur- 
ring. 


©otttmon  illeau— Hattt^ 


C.  p.  No.  2.  Jan.  19,  1878. 

Meniman  v.  Richardson. 

Lien    of  municipal    claim  —  Benefits    assessed 
against  property  owners  for  opening  streets — 
Acts  of  January  6  and  April  7,  1864 — Lien  of 
mortgage  given  between  date  of  awards  and 
date  of  filing  claim  thereon — Power  of  Court 
over  sheriff*  s  sale — ScUe  causing  a  cloud  upon 
the  title  to  prior  incumbrances  on  the  property 
sold —  When  set  aside  upon  terms. 
Rule  to  set  aside  sheriffs  sale. 
This  was  an  application  to  the  equitable  discre- 
tion of  the  Court  under  the  following  circum- 
stances :  The  property  was  sold  under  a  judgment 
for  142,584,  entered  on  single  bill  Oct.  16, 1877. 
At  the  time  of  sale  it  was  thought  that  the  first 
incumbrances  were  certain  mortgages  amounting 
to  i 1 60,000  made  in  September,  1875,  and  there- 
fore that  the  mortgages  would  not  be  discharged 
by  the  sale. 

The  holders  of  the  mortgages  had  no  notice  of 
the  sale,  and  the  properties  were  purchased  by 
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the  plaintiff  in  the  judgment  at  nominal  prices. 
Subsequently  it  appeared  that  in  June,  1875,  an 
award  of  ^7000  had  been  made  by  a  road  jury 
and  confirmed  by  the  Court  of  Quarter  Sessions 
against  the  land  mortgaged,  and  in  December, 
1875,  the  city  solicitor  had  filed  a  lien  for  this 
award  in  C.  P.  No.  i.  The  award  and  the  lien 
filed  upon  it  were  against  a  large  tract  of  land  in 
the  name  of  Freeman  Scott,  then  the  owner, 
which  tract  included  in  fact  the  present  premises, 
but  the  description  in  the  award  was  so  vague  that  it 
liad  not  appeared  on  the  city  solicitor's  searches  or 
elsewhere  as  an  incumbrance  against  the  premises 
mortgaged,  and  the  mortgagees  and  their  succes- 
sors in  title,  without  any  negligence  on  their  part, 
had  been  ignorant  of  the  lien  until  after  the  sale. 

The  important  question  presented  in  the  case 
was,  therefore,  whether  the  award  of  damages  was 
a  lien  from  its  confirmation  in  June,  1875,  or 
only  from  the  filing  of  the  claim  in  December, 
the  mortgares  in  question  having  been  made  in 
September  intermediate  between  those  dates. 

Olmsted  and  E,  C.  Mitchell  (with  whom  were 
numerous  other  counsel),  for  the  rule. 

This  is  a  case  of  hard^ip  appealing  to  the  dis- 
cretion of  the  Court  which  is  always  liberally 
exercised  in  such  cases. 

By  the  Act  of  January  6,  1864  (P.  L.  11 30, 
Purd.  Dig.  1289,  pi.  132)  an  award  against  land 
for  benefits  is  a  lien  from  the  time  of  confirma- 
tion.^ The  Act  of  April  i,  1864  (P.  L.  206; 
Purd.  Dig.  1289,  pi.  133-135),  makes  it  a  lien 
from  the  time  of  the  claim  filed^  but  does  not  ex- 
pressly repeal  the  Act  of  January  6,  so  that  at 
best  there  is  a  doubt  whether  our  mortgages  are 
discharged  or  not,  and  that  is  a  cloud  on  them 
that  decreases  their  value. 

If  this  rule  is  made  absolute  we  can  pay  the 
city's  claim  against  our  respective  lots  and  thus 
avoid  all  question  of  the  priority  of  our  liens. 

Sellers  (with  him  O,  A,  Law),  for  the  pur- 
chaser, contra. 

The  Act  of  January  6,  1864,  is  repealed  by 
the  Act  of  April  i,  1864,  and  the  alarm  here  is 
unfounded.  The  mortgaj^es  are  the  first  hens, 
and  are  not  discharged.  The  purchaser 'does  not 
dispute  that  the  land  is  subject  to  the  mortgages, 
but  is  not  willing  to  have  the  sheriff's  deed  made 
expressly   "under  and  subject"  to  these  mort- 

*  The  Act  of  January  6,  1864,  provides  that  the  report 
of  a  jury  assessing  damages  on  property  owners  for  the 
widening  or  opening  of  any  street  in  the  city  of  Philadel- 
phia shall  **  be  and  remain  a  lien  ...  for  the  space  of 
six  months /row  the  confirmativtt  of  the  repot  t.^^ 

The  Act  of  April  1st,  1864  provides  (J  3)  that  when  the 
Court  shall  have  confirmed  the  award  of  the  jury  the  city 
solicitor  shall  notify  the  property  owners  benefited,  of  the 
amount  assessed ;  "  and  if  said  assessments  are  not  paid 
within  thirty  days  ....  said  solicitor  shall  without  delay 
iile  a  claim  ....  which  claim  shall  be  a  lien  against  the 
premises 


gages,  because  under  the  decisions  that  might 
make  him  personally  liable  for  the  mortgage 
debts. 

C.  A.  V. 

Jan.  26,  1878.  The  Court.  We  entertain 
no  doubt  whatever  that  the  Act  of  Jan.  6,  1864, 
is  repealed  by  the  Act  of  April  i  of  the  same 
year.  The  latter  not  only  establishes  a  complete 
and  harmonious  system  covering  the  whole  sub- 
ject matter  of  the  former  Act,  but  is  entirely  in- 
consistent with  the  other  in  its  terms.  If  the 
earlier  Act  is  still  in  force  the  later  one  by  its 
third  section  does  the  utterly  vain  and  useless 
thing  of  making  that  a  hen  which  was  already  a 
lien  months  before.  It  is  quite  clear  that  in  say- 
ing that  the  city  solicitor  shall  file  a  claim  ^^  which 
claim  shall  be  a  lien,''  etc.,  the  Act  of  April  i 
means  that  the  award  shall  not  be  a  lien  imtil  filed 
as  a  claim  of  record  by  the  city  solicitor.  Not 
only  natural  justice  but  the  whole  policv  of  this 
State,  from  its  earliest  colonial  days,  has  been 
against  secret  liens,  and  the  retroactive  force  of 
matters  of  which  no  diligence  can  practically  ob- 
tain notice.  The  Act  of  January  6,  1864,  is  in 
conflict  with  this  long  settled  policy,  and  we  have 
no  doubt  it  was  the  legislative  intent,  as  it  cer- 
tainly was  the  effect,  that  the  Act  of  April  i, 
1864,  should  repeal  it. 

We  are,  therefore,  clearly  of  opinion  that 
these  mortgages  are  not  disturbed  by  the  sale. 
But  we  recognize  the  fact  that  investors  and  con- 
veyancers are  sometimes  over  cautious,  and  that 
there  may  still  be  such  a  shadow  of  doubt  upon 
this  question  as  to  affect  the  market  value  of 
these  mortgages.  It  is  settled  law  that  on  a  bill 
for  specific  performance  a  chancellor  will  often 
refuse  to  compel  a  purchaser  to  take  a  title  which 
is  in  the  chancellor's  opinion  perfectly  good.  The 
existence  of  a  cloud,  however  unsubstantial,  is  a 
fact  affecting  the  selling  value  of  securities  which 
a  court  of  equity  cannot  ignore.  In  this  case  the 
interests  involved  are  large,  and  the  mortgage 
holders  are  in  no  default.  We  think  it,  therefore, 
a  proper  case  for  a  liberal  exercise  of  our  power 
over  sheriffs  sales,  and  this  rule  will  be  made 
absolute  on  payment  of  the  sheriff's  costs,  and  of 
the  municipal  claim,  so  that  at  a  new  sale  all 
question  about  the  priority  of  the  mortgages  may 
be  avoided. 

Opinion  by  Mitchell,  J. 


C.  P.  No.  4.  Dec.  13,  1877. 

Jeffords  v.  Crump. 
Innkeeper  —  Liability  of — Distinction  between 

guest  and  boarder — An  innkeeper ,  as  such,  in 

the  absence  of  negligence,  is  not  responsible  for 

the  loss  of  property  by  a  boarder. 

Sur  exceptions  to  report  and  award  of  referee. 

The  case  being  at  issue^  it  was  agreed  <<that  all 
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matters  at  variance  between  the  parties  be  sub- 
mitted to  Edward  Olmsted,  Esq.,  whose  decision 
is  to  be  final  and  conclusive.**  The  following 
fects  appeared:  The  plaintiff  and  his  mother 
were  lodgers  at  the  Colonnade  Hotel,  kept  by 
the  defendant,  in  the  city  of  Philadelphia.  The 
price  for  this  accommodation  was  a  certain  sum 
per  week ;  there  was  no  agreement  for  any  par- 
ticular time. 

The  parties  occupied  connecting  rooms  from 
October,  1875,  to  May,  1876,  and,  during  this 
time,  Mr.  Jeffords  had  no  other  home.  About 
the  beginning  of  April  clothing  and  an  opera- 
glass,  together  valued  at  J92,  were  stolen  from 
the  rooms.  The  referee  found  that  the  rooms  were 
locked  by  the  plaintiff;  that  he  obeyed  all  the 
rules  of  the  hotel,  and  omitted  no  proper  pre- 
caution to  secure  the  contents  of  the  room,  and 
that  there  was  no  evidence  of  negligence  on  the 
port  of  the  defendant. 

After  reciting  the  facts  and  reviewing  the  gene- 
ral liabilities  of  innkeepers,  the  referee  reported 
as  follows : — 

*'In  Story  on  Bailments,  §  475,  an  innkeeper 
is  defined  to  be  the  keeper  of  a  common  inn  for 
the  entertainment  of  travellers  and  passengers; 
and  the  author  adds:  'if  a  party  comes  on  a 
special  contract  to  board,  he  is  not  a  guest,  he  is 
deemed  a  boarder.*  Judge  Story  cites  the  case 
of  Chamberlain  v,  Masterson  (26  Alabama,  376), 
where  it  was  decided  that  if  goods  belonging  to 
a  boarder  are  lost,  he  must  show  that  the  inn- 
keeper was  guilty  of  negligence  before  he  can 
cluu^e  him.  And  in  Manning  v.  Wells  (9  Hum- 
phries, 746),  it  was  held  that  a  person  was  not  a 
guest,  in  the  sense  of  the  law,  who  comes  to  an 
inn  on  a  special  contract  to  board  and  sojourn ; 
he  is  a  boarder,  and  must  prove  that  the  inn- 
keeper has  been  guilty  of  culpable  negligence  be- 
fore he  can  recover  for  the  loss  of  his  goods.  In 
Willard  v,  Reinhardt  (2  E.  D.  Smith,  148),  the 
difference  between  the  relations  of  an  innkeeper 
and  the  keeper  of  a  boarding  house  to  their  guests 
is  thus  defined :  *  In  a  boarding  house  the  guest 
is  under  express  contract  at  a  certain  rate  for  a 
certain  period  of  time,  but  in  an  inn  there  is  no 
express  engagement;  the  guest  being  on  his  way, 
is  entertained  from  day  to  day  on  an  implied 
contract.'  Walling  v.  Potter  was  a  case  in  Con- 
necticut, and  is  reported  in  9  Am.  L.  Reg.  618. 
The  plaintiff  lost  money  at  the  defendant's  inn, 
and  brought  suit  against  the  innkeeper.  It  was 
admitted  that  the  defendant  was  an  innkeeper,  and 
that  he  and  the  plaintiff  resided  in  the  same  town, 
and  about  half  a  mile  from  each  other.  The 
plaintiff  came  to  the  inn  on  an  evening,  staid 
over  night,  and  took  breakfast.  He  paid  the 
usual  charge  for  his  night's  lodging  and  breakfast. 
The  plaintiff  claimed  that  he  was  a  guest,  and 
entitled  to  hold  the  defendant  responsible  as  an 


innkeeper.  The  defendant  contended  that  the 
plaintiff  was  not  a  traveller  or  a  wayfaring  man, 
and  not  a  guest  at  an  inn  so  as  to  be  authorized 
to  charge  him  as  an  innkeeper  for  the  loss  claimed. 
The  Supreme  Court  of  Errors,  holding  that  the 
plaintiff  was  a  guest,  and  entitled  to  all  the  rights 
of  a  guest,  although  not  actually  a  traveller,  said 
that  in  order  to  charge  a  party  as  innkeeper  it 
was  not  necessary  to  prove  that  it  was  only  for 
the  reception  of  travellers  that  his  house  was  kept 
open,  it  being  sufficient  to  prove  that  all  who 
came  were  received  as  guests,  without  any  pre- 
vious agreement  as  to  the  time  or  terms  of  their 
stay.  A  townsman  or  neighbor  may  be  a  travel- 
ler, and  therefore  a  guest  at  an  inn,  as  well  as  he 
who  comes  from  a  foreign  country.  If  he  resides 
at  the  inn,  his  relation  to  the  innkeeper  is  that 
of  a  boarder,  but  if  he  resides  away  from  it, 
whether  far  or  near,  and  comes  to  it  for  enter- 
tainment as  a  traveller,  and  receives  it  as  such, 
paying  the  customary  rates,  they  knew  no  reason 
why  he  should  not  be  subjected  to  all  the  duties 
of  a  guest,  and  entitled  to  all  the  rights  and  privi- 
leges of  one.  The  distinction  between  a  guest 
and  a  boarder  is  distinctly  drawn  in  the  cases  I 
have  cited. 

**  There  does  not  seem  to  be  any  reason  why 
an  innkeeper  should  not  be  responsible  to  both 
alike  when  their  goods  have  been  lost.  The  inn 
is  a  public  house,  accessible  to  every  one,  and  it 
is  the  duty  of  the  keeper,  in  the  language  of  the 
Court  in  Houser  v.  Tully  (12  Sm.  92)  *to  pro- 
vide honest  servants,  and  to  exercise  an  exact 
vigilance  over  all  persons  coming  into  his  house 
as  guests  or  otherwise.*  It  would  seem  that  the 
security  this  implies  is  due  to  the  boarder  as  well 
as  the  guest.  But  the  cases  I  have  cited  are  de- 
cisive that  there  is  the  distinction  I  have  referred 
to,  and  that  the  guest  only  is  entitled  to  recover 
from  the  innkeeper  for  the  loss  of  his  goods. 

'*I  feel  constrained  to  decide  according  to 
these  authorities,  and  report  that  the  plaintiff  has 
no  cause  of  action.**  • 

To  this  report  the  plaintiff  excepted,  on  the 
grounds:  (i)  that  there  is  no  distinction  between 
a  guest  and  a  boarder  in  determining  the  liability 
of  an  innkeeper;  (2)  that  before  exonerating 
the  defendant  he  should  have  been  required  to 
establish,  according  to  the  provisions  of  the  Act 
of  May  7,  1855,  the  fact  of  the  plaintiff*s  room 
having  been  left  unlocked  at  the  time  of  the  loss. 

The  case  was  submitted  without  oral  argument. 

R.  /*.  Decker ty  for  the  exceptant,  furnished  no 
paper-book. 

Af.  Arnold,  contra,  in  his  brief  argued,  inter 
alia,  that  the  Act  of  May  7,  1855  (Purd.  Dig. 
774),  has  no  application;  it  is  a  restraining,  not 
an  enlarging  statute;  and  was  not  designed  to 
render  innkeepers  liable  where  they  were  not  so 
previously. 
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The  distinction  between  a  guest  and  a  boarder 
as  to  the  liability  of  the  landlord  is  well  defined. 
Coggs  V.  Bernard,  I  Sm.  L.  C.  307,  and  cases  cited 

in  note.  1 

Bacon's  Ab.  "  Inns,"  chap.  v. 
Manning  v.  Wells,  9  Humphreys,  746. 
Berkshire  Woollen  Co.  v.  Proctor,  7  Gushing,  417. 
Neal  V,  Wilcox,  4  Jones  (N.  C. ),  146. 
Kisten  v.  Hildebrand,  9  B.  Monroe,  72. 
Chamberlain  v.  Masterson,  26  Alabama,  317. 
Willard  v.  Reinhardt,  3  E.  D.  Smith,  149. 
Cromwell  v,  Stephens,  3  Abb.  Pr.  N.  S.  35. 

Dec.  26,  1877.  The  Court.  The  weight  of 
authority  seems  to  be  clearly  against  the  excep- 
tant. 

Exceptions  dismissed  and  report  confirmed. 

(No  opinion  filed.) 


C.  P.  No.  4.  Dec.  13,  1877. 

Citizens'  Bank  v.  John  Wiegand,  Jr.,  et  aU 
Action  on  official  bond — Evidence — Illegal  custom 
— Negligence —  Whether  evidence  of  a  commer- 
cial custom  to  do  an  illegal  act  is  admissible  cls 
a  defence — Whether  temporary  surrender  of 
securities  of  a  bank  by  the  president^  in  good 
faithy  to  enable  a  customer  of  the  bank  in  good 
standing  to  compc^re  them  with  his  books^  is 
negligence  per  se, 

Sur  rulp  for  a  new  trial.  {Coram  Thayer, 
P.  J.,  and  Briggs,  J. ;  Elcock,  J.,  being  engaged 
in  the  Court  of  Quarter  Sessions.) 

This  was  an  action  on  an  official  bond  for 
^10,000,  given  to  the  Citizens'  Bank  by  the  defen- 
dant John  Wiegand,  Jr.,  President  of  said  bank, 
and  by  the  other  defendants  as  his  sureties.  The 
condition  of  the  bond  was  that  **  John  Wiegand, 
Jr.,  as  President,  shall  at  all  times  faithfully  per- 
form and  execute  all  the  duties  pertaining  to  his 
office  during  his  continuance  therein,  without 
fraud  or  further  delay." 

•  At  the  trial  (before  Briggs,  J.),  the  defendant, 
J.  Wiegand,  Jr.,  testified,  on  behalf  of  the  de- 
fence, that  he  had,  at  the  request  of  M.  Kuhn,  a 
partner  in  the  firm  of  M.  Kuhn  &  Bro.,  for  whom 
large  discounts  had  been  made  by  the  bank,  de- 
livered to  him,  the  said  M.  Kuhn,  a  bill  of  lading 
for  cotton  worth  from  $25,000  to  130,000,  de- 
posited to  secure  said  discounts,  to  take  to  the 
office  of  Kuhn  &  Bro.  to  compare  with  their 
books.  The  latter  refused  to  return  the  bill  of 
lading,  fled  the  city,  and  were  in  debt  to  the  bank 
in  the  sum  of  1^90,000. 

Counsel  for  defendants  offered  to  prove,  in 
justification  of  this  act,  that  it  was  usual  for  banks 
under  such  circumstances  to  lend  their  customers 
bills  of  lading  for  examination  and  comparison ; 
that  the  financial  standing  of  Kuhn  &  Co.,  at  the 
time  of  lending  them  the  bill  of  lading,  was  im- 


questioned;  and  that  Wiegand  had  previously 
loaned  them  bills  of  lading  under  similar  circum- 
stances, which  had  always  been  retiumed.  Ob- 
jected to ;  objection  sustained ;  exception. 

Briggs,  J.,  charged  the  jury  that  the  loan  of 
the  security  by  the  president  of  the  bank  was  such 
a  breach  of  duty  on  his  part  as  to  place  him  in 
the  position  of  an  insurer ;  that  there  could  be 
no  answer  to  the  liability,  except  to  return  the 
security,  or  pay  its  value ;  and  directed  a  verdict 
for  the  plaintiff.  Verdict  for  plaintifif  accord- 
ingly. 

Silas  W  Pettit  (  W,  H.  Burnett  with  him),  for 
the  rule. 

The  question  is  between  the  bank  and  the 
sureties  of  Wiegarid.  The  condition  of  the  bond 
was  that  Wiegand  should  discharge  his  duties  with 
fidelity  and  without  fraud,  and,  impliedly,  accord- 
ing to  the  usual  custom. 

Union  Bank  v.  Clossey,  10  Johns.  271. 
State  Bank  v.  Chetwood,  3  Halst.  25. 

The  offer  was  to  show  this  to  have  been  an 
every-day  transaction,  and  whether  legal  or  il- 
legal, there  was  no  fraud. 

[Briggs,  J.  The  existence  of  an  illegal  prac- 
tice is  no  justification  for  adopting  it.  If  you 
were  to  show  that  every  bank  president  in  the 
city  of  Philadelphia  were  doing  this,  it  would 
only  prove  that  they  were  all  acting  illegally.] 

The  particular  circumstances  which  we  offered 
to  prove  justified  Wiegand  in  reposing  confidence 
in  Kuhn.  The  question  of  negligence  should 
have  been  submitted  to  the  jury. 

Geo,  W.  Thorn,  contra. 

Of  the  lawfulness  of  a  custom,  the  Court  must 
decide.  Evidence  of  an.unlawiful  custom  is  not 
admissible. 

Co.xe  V.  Heisley,  7  H.  243. 
Wetherill  v.  Neilson,  8  Ibid.  448. 
Evans  v.  Wain,  21  Sm.  69. 
Homer  v.  Watson,  29  Sm.  242. 

[Thayer,  P.  J.  I  cannot  see  that  under  the 
circumstances  it  would  necessarily  be  negligence. 
Whether  it  were  so  or  not,  might  depend  upon 
the  facts,  the  character  of  the  loan,  of  the  bor- 
rower, and  on  custom.] 

When  the  facts  are  admitted,  the  question  of 
negligence  is  for  the  Court. 

C.  R.  R.  of  N.  J.  V,  Feller,  4  Weekly  Notes,  160. 

C.  A.  V. 

Jan.  5,  1878.  Briggs,  J.  (after  stating  the 
facts).  That  the  defendants,  by  becoming  parties 
to  the  bond,  assured  the  bank  that  John  Wiegand 
would  not  only  act'  honestly  and  with  care  in  his 
duties,  but  that  he  possessed  the  requisite  skill 
and  competency  to  perform  all  the  requirements 
pertaining  to  the  office,  is  determined  in  Minor 
V,  Mechanics*  Bank  (i  Peters,  69) ;  American 
Bank  v,  Adams  (12  Pick.  303);  Barrington  v. 
Washington  Bank  (14  S.  &  R.  420).  But  the 
defend^ts  allege  that  the  question  whether  Wie- 
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f  and,  in  surrendering  said  bill  of  lading  to  M. 
Kuhn,  acted  honestly  and  with  competent  skill, 
should  have  been  submitted  to  the  jury  without  a 
binding  instruction. 

The  law  is  well  settled  that  when  the  fact  is 
ascertained  and  indisputable,  the  Judge  has  no 
discretion  to  submit  the  question  to  the  jury,  be- 
cause he  has  the  fact  already  ascertained  before 
him,  and  he  must  determine  the  law  applicable  to 
it.  This  is  just  what  was  done  in  this  case.  The 
allegation  that  the  conduct  of  Wiegand  in  the 
premises  was  usual  with  banks  will  not  help  the 
defendants,  unless  the  custom  is  a  lawful  one. 
(Horner  z^.  Watson,  29  Sm.  242  ;  Evans  v.  Wain, 
21  Id.  69 ;  Coxe  v,  Heisley,  7  H.  243.)  The 
effect  of  the  offer  was  to  show  not  that  Wiegand 
acted  within  the  line  of  his  duty,  but  to  justify 
his  wrongful  act  by  endeavoring  to  show  that 
others  acted  in  like  manner. 

Peculation  and  embezzlement  of  late  have  be- 
come quite  frequent  on  the  part  of  those  having 
custody  of  trust  money  and  property ;  indeed  the 
contagion  in  this  resj^ect  has  spread  to  an  alarm- 
ing extent,  and  yet,  I  apprehend,  if  one  of  these 
violators  of  the  law  were  to  attempt  to  justify  his 
act  by  offering  to  show  that  these  practices  had 
become  so  extensive  and  general  as  to  make  it 
customary,  no  one  would  seriously  contend  that 
it  would  be  the  duty  of  the  Court  to  submit  the 
question  to  the  jury.  It  may  be  said  that  this 
illustration  is  not  analogous  to  the  case  before  us ; 
true,  in  degree  it  is  not,  but  the  difference  is  only 
in  degree  of  aggravation.  In  both  cases  the  acts 
are  illegal,  and  to  that  extent  the  analogy  is  com- 
plete. Once  give  the  force  and  effect  to  usage 
that  is  claimed  for  it  by  the  defendant,  and  it 
will  become  the  refuge  behind  which  every  delin- 
quent and  defaulter  in  matters  of  trust  will  seek 
to  shield  himself. 

I  admit  that  there  are  cases  in  which  those  oc- 
cupying positions  of  like  character  with  that  of 
Wiegand  could  not  be  held  answerable  for  mis- 
taken confidence  reposed  in  others.  To  illus- 
trate :  the  discounting  of  paper  being  part  of 
banking  business,  to  make  discounts  on  securities 
supposed  to  be  good  after  proper  inquiry  and  the 
exercise  of  due  diligence,  though  they  should  re- 
sult in  loss,  would  not  be  followed  by  liability. 
Or  for  the  officers  of  the  bank  to  be  robbed  of 
the  bank*s  property  while  using  it  within  the 
limits  of  their  functions,  and  with  proper  care. 
Or  if  they  lose  it  without  negligence  there  would 
be  no  liability.  Or  for  the  cashier,  in  the  press 
of  business,  to  honor  an  over-draft  on  his  bank, 
not  knowing  that  it  was  such,  and  in  doing  so,  in 
%'iew  of  all  circumstances,  did  nothing  more  than 
may  occur,  and  does  occasionally  occur,  after  the 
exercise  of  proper  diligence,  would  fix  no  liability 
on  him.  In  ail  such  cases  a  mixed  question  of 
law  and  fact  would  arise,  which  would  have  to  be 


submitted  to  the  jury ;  the  question  of  negligence 
as  one  of  fact  would  be  for  the  jury's  ascertain- 
ment, with  instruction  from  the  Court ;  if  they 
found  there  was  negligence  then  the  party  would 
be  liable,  but  if  there  was  no  negligence  he  would 
not  be 

But  the  act  of  Wiegand  was  not  one  of  this 
character.  It  was  not  in  the  line  of  his  duty  as 
president  of  the  bank,  nor  incidental  to  his  duty, 
to  lend  to  the  bank's  customers  its  securities  to 
take  away  from  the  bank  for  inspection  and  analy- 
zation.  His  duty  was  to  hold  the  bill  of  lading 
till  the  discounts  should  be  paid,  or  he  be  ordered 
by  the  board  of  directors  to  surrender  it.  Nor 
can  he  now  substitute  for  the  abstracted  security 
his  mistaken  faith  in  M.  Kuhn.  His  act  was  of 
itself  a  breach  of  his  duty,  and  not  one  of  negli- 
gence merely.  Even  putting  his  act  on  the  foot- 
ing of  negligence,  it  was  of  that  class  which  is 
negligence  p^r  se.  Risk  necessarily  inhered  in 
the  act  by  tempting  Kuhn  to  do  just  what  he  did. 
A  man  might  walk  on  the  track  of  a  locomotive 
railroad  and  escape  many  times,  but  when  injured 
by  the  engine  I  apprehend  no  Court  could  be 
found  to  adjudge  that  such  conduct  was  not  negli- 
gence per  se,  or  justify  it  because  people  were 
accustomed  to  walk  there.  Such  a  custom,  like 
the  one  claimed  here,  should  be  *'  more  honored 
in  the  breach  than  the  observance.'* 

Such  was  my  opinion  when  I  directed  a  verdict 
for  the  plaintiff;  and  deliberate  reflection  since 
has  convinced  me  that  in  doing  so  I  correctly 
stated  the  law  in  the  premises. 

Thayer,  P.  J.,  dissented,  in  the  following 
opinion : — 

I  am  of  opinion  that  the  rule  for  a  new  trial 
should  be  made  absolute.  It  was  not  pretended 
that  Wiegand  had  acted  in  bad  faith  in  loaning 
the  bill  of  lading  for  a  brief  space  of  time  to  the 
customer  of  the  bank,  who  had  deposited  it  as  a 
collateral.  The  whole  question,  therefore,  was 
resolved  into  one  of  neghgence,  and  that  ques- 
tion, I  think,  should  have  been  left  to  the  jury 
under  all  the  circumstances  of  the  case,  as  such 
questions  usually  are.  I  think,  also,  that  the 
proof  which  was  offered  of  the  character  and 
standing  of  Mr.  Kuhn,  and  the  general  practice 
of  the  banks  relative  to  such  transactions  with 
their  customers,  ought  to  have  been  admitted  as 
having  an  important  bearing  upon  the  question 
of  negligence.  In  short,  the  case  turned  not 
upon  a  question  of  law,  but  a  question  of  fact, 
which  ought  to  have  been  left  to  the  decision  of 
the  jury  instead  of  being  taken  from  them.  The 
rule  for  a  new  trial  was  argued  before  two  judges. 
Judge  Elcock  being  engaged  in  the  Criminal 
Court,  and,  as  the  two  judges  before  whom  it  was 
argued  differ  in  opinion,  the  consequence  is,  that 
the  rule  for  a  new  trial  falls. 
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C.  p.  No.  4.  Jan.  lo,  1878. 

Dougherty  v.  Frankford  and  Southwark 
Passenger  Railway  Co. 

Negligence — Passenger  railway  company  using 
steam  dummy  engine — Accident  happening  at 
night  to  person  on  the  track,  intending  to  become 
a  passenger — Contributory  negligence — Pre- 
sumption— Burden  0/ proof — Nonsuit —  Where 
plaintiff*  s  case  fails  to  show  thcU  the  person 
injured  was  a  passenger  on  the  defendant's  car, 
and  fails  to  show  any  negligence  by  defendant  y  a 
nonsuit  will  be  entered. 

Motion  to  enter  nonsuit.  At  Nisi  Prius,  coram 
Thayer,  P.  J. 

Case,  to  recover  damages  for  the  alleged  negli- 
gent killing  of  the  plaintiffs  son,  Hugh  Dougherty. 
(He  was  not  a  minor.) 

The  declaration  contained  four  counts,  aver- 
ring in  substance:  (i)  that  the  company  defend- 
ant had  received  Hugh  Dougherty  as  a  passenger 
on  its  dummy  engine  and  car,  and  had  wrongfully 
and  negligently  ejected  him  therefrom  before  the 
end  of  his  journey,  whereby  he  was  knocked  down 
and  killed;  (2  and  3)  that  the  defendant  had  re- 
ceived Hugh  Dougherty  as  a  passenger  on  its  dum- 
my engine,  or  the  car  attached  thereto,  and  by 
careless  and  improper  control,  had  caused  him  to 
be  thrown  therefrom ;  ^4)  that  Hugh  Dougherty, 
while  lawfully  upon  tne  public  highway,  was 
knocked  down  and  killed  by  the  dummy  engine 
of  the  defendant  in  consequence  of  the  careless 
management  thereof. 
Plea,  «' Not  guilty." 

On  the  trid  the  plaintiffs  witnesses  testified 
that  Hugh  Dougherty  was  last  seen  alive  in 
Flood's  brickyard,  near  the  line  of  the  defend- 
ant's track,  in  the  outskirts  of  the  city,  on  the 
night  of  November  25,  1872  ;  that  shortly  after- 
wards a  ** dummy'*  steam-engine  and  car  attached 
was  seen  to  approach;  that  then  a  scream  was 
heard,  and  on  going  out  to  the  street,  Dougherty 
was  found  lying  upon  the  track  with  his  legs 
mangled.  The  dummy  and  car  had  continued 
on  their  course.  From  thcFe  injuries,  Dougherty 
died  in  a  few  days.  One  of  the  plaintiffs  wit- 
nesses testified  that  Dougherty  left  the  brickyard 
for  the  purpose  of  getting  on  the  dummy,  and 
that  he  had  cautioned  him  against  doing  so  be- 
cause he  had  been  drinking.  The  plaintiff  called 
the  conductor  and  engineer,  who  both  swore  that 
they  did  not  know  Dougherty,  and  knew  nothing 
of  the  accident  until  the  day  following  its  occur- 
rence. None  of  the  passengers  were  called  as 
witnesses. 

At  the  close  of  the  plaintiffs  case,  Edward 
Olmsted,  for  defendant,  moved  for  a  nonsuit  on 
the  ground  that  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendant. 
John  Dolman,  contra,  argued  that  the  fact  of 


Dougherty's  having  left  the  yard  for  the  declared 
purpose  of  getting  on  the  dummy,  and  the  subse- 
quent accident,  raised  the  presumption  of  his 
having  been  a  passenger,  and  thereby  threw  "on 
the  defendant  the  burden  of  disproving  negli- 
gence. 
Motion  granted. 


Amendment  to  Rule  of  Court,  XV., 
sec.  48,  {relating  to  examination  of  witnesses 
upon  depositions,  in  advance  of  trial.  ^ 

Adopted  by  all  the  Courts  of  Common  Pleas  of  Phila- 
delphia County,  January  26,  1878. 

And  now,  January  26,  1878,  the  following 
amendment  is  made  to  Rule  XV.,  Section  48, 
by  adding  at  the  end  thereof  the  following : — 

'  *'  But  no  party  shall  be  entitled  to  compel  the 
deposition  of  the  adverse  party,  in  advance  of 
the  trial,  except  upon  an  order  of  the  Court,  upon 
notice  and  cause  shown." 


^rpjans'  Court. 


Nov.  19,  1877. 

Thomson's  Estate. 
Decedents'*  estates — Liability  of  a  decedent  as  a 
member  of  unincorporated  association  for  debts 
of  the    association — Copartnership — Liability 
of  individual  partners  who   expressly  ratified 
an  originally  unauthorized  act  of  an  agent — 
Orphans'  Court — Effect  of  withdrawal  of  a 
claim,  after  presentment  to  auditor — Distribu- 
tion not  postponed  to  await  result  of  claim 
pending  in  another  forum —  Commissions —  Co- 
tenant,  making  sales  of  land,  when  not  entitled 
to  commissions  from  his  tenant  in  common — 
Collateral  inlieritance  tax — Chargeable  on  gift 
intended  only  to  take  effect  after  death  of  donor 
—  Chargeable  on  present  value  of  annuities — 
How  such  charge  ascertained — Set-off —  Cross 
demand  arising  out  of  distinct  cause  of  action — 
Claim  for  a  conveyance  of  real  estate  cannot  be 
set  off  against  money  demand. 
Sur  exceptions  to  auditor's  report. 
John  Edgar  Thomson   died   May  27,    1874, 
having  by  his  will  appointed  The  Philadelphia 
Trust  Company,  and  William  M.  Spackman  and 
George  B.  Roberts  trustees.     Subsequently  the 
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same  parties  were  appointed  administrators  cum 
testamento  annexo. 

The  account  of  the  said  administrators,  having 
been  filed,  was  referred  to  an  auditor  by  consent 
of  the  parties  in  interest,  about  March  i,  1875, 
who  filed  his  report  on  June  23,  1877. 

Before  the  auditor  The  Guarantee  Trust  and 
Safe  Deposit  Company,  administrators  of  Samuel 
Veazey,  deceased,  presented  a  claim  against  the 
decedent's  estate  for  1^134,500,  the  amount  of 
seventeen  promissory  notes  of  $7500  each  and 
one  of  $7000,  which  had  been  given  by  the  Eu- 
ropean and  North  American  Railway  Company, . 
as  principals,  with  the  International  Railway 
Construction  and  Transportation  Company,  as 
sureties,  in  payment  for  3000  shares  of  the  capital 
stock  of  the  Bangor,  Mil  ford,  and  Oldtown  Rail- 
road Company.  The  decedent  was  sought  to  be 
made  individually  liable  for  said  claim,  as  a  mem- 
ber of  the  International  Railway  Construction 
and  Transportation  Company,  an  unincorporated 
association,  and  therefore  in  law  a  copartnership. 
And  it  was  alleged  that  he  had  ratified  and  ap- 
proved the  signing  of  said  notes  as  sureties, 
thereby  making  such  suretyship  a  debt,  obligation, 
and  contract  of  the  partnership,  for  which  dece- 
dent and  his  associates  were  jointly  and  sever- 
ally responsible. 

From  the  evidence  before  the  auditor  it  ap- 
peared that  the  notes  were  given  under  the  fol- 
lowing circumstances: — 

The  European  and  North  American  Railway 
Company  was  a  corporation  formed  by  consolida- 
tion of  two  other  railroad  companies,  for  the 
purpose  of  constructing  a  railway  from  Bangor, 
Maine,  to  St.  John's,  N.  B.  The  International 
Railway  Construction  and  Transportation  Com- 
pany was  organized  on  January  17,  1868,  under 
Articles,  executed  by  Wm.  G.  Case,  John  Edgar 
Thomson  (the  decedent),  Benjamin  E.  Smith,  G. 
K.  Jewett,  Noah  Woods,  and  others,  reciting 
inter  alia,  that  the  subscribers  were  owners  and 
held  together  J  J:hs  of  the  right,  title,  and  interest 
in  a  certain  contract  for  the  construction  of  the 
European  and  North  American  Railway,  made 
between  that  company  and  the  firm  of  Pierce  & 
Blaisdale.  The  objects  of  the  said  company  were 
**the  building,  equipping,  and  operating  the  Eu- 
ropean and  North  American  Railway  under  the 
construction  contract  and  other  contracts  which 
have  been  made,  or  may  hereafter  be  made  touch- 
in<5  the  said  objects  and  purposes;  and  the  said 
W.  G.  Case,  Benj.  E.  Smith,  and  N.  Woods,  are 
created  trustees  for  the  purpose  of  carrying  into 
effect  these  articles."  The  association  was  never 
incorporated,  but  Faid  articles  provided  that  these 
trustees  should  appoint  a  treasurer  and  secretary, 
that  they  should  choose  one  of  their  number  for 
president  of  the  Board  of  Trustees,  who  was  to  be 
president  of  the  association,  and  who  imder  the 


authority  and  direction  of  the  trustees  could  ex- 
ercise all  their  powers  under  the  articles  of  asso- 
ciation. It  was  further  provided  that  the  *'  said 
trustees,  their  survivor  or  survivors,  successor  or 
successors,  are  hereby  vested  with  full  power  and 
authority  to  manage,  protect,  and  control  said 
construction  contract,  and  other  contracts  con- 
nected therewith,  and  all  the  property,  assets,  and 
effects  of  the  association  until  said  contracts  are 
performed. ' '  The  trustees  were  required  to  *  *  keep 
a  full  record  of  their  proceedings  as  trustees." 

The  president  of  the  European  and  North 
American  Railway  Company,  G.  K.  Jewett,  was 
also  a  member  of  the  International  Railway  Con- 
struction and  Transportation  Company.  Nearly 
all  the  capital  stock  of  the  Bangor,  Milford,  and 
Oldtown  Railroad  Company  was  the  property  of 
the  estate  of  Samuel  Veasey. 

On  November  27,  1869,  an  agreement  in 
writing  was  made  between  C.  V.  Lord  and  Alfred 
Veazey,  executors,  on  behalf  of  Samuel  Veazey' s 
estate,  and  N.  Woods  and  G.  K.  Jewett  on  behalf 
of  the  International  Railway  and  Construction 
Company,  for  the  purchase  by  the  latter  from  the 
former  of  the  three  thousand  shares  of  the  capital 
stock  of  the  Bangor,  Milford,  ar.d  Oldtown  Rail- 
road Company,  for  which  the  said  promissory 
notes  now  claimed  upon  were  given.  They  were 
payable  in  from  five  to  ten  years  from  date.  The 
purchase  was  made  under  the  belief  that  this  road 
would  form  a  dangerous  competitor  to  the  Eu- 
ropean and  North  American  Railway  Company. 
By  this  agreement  it  was  provided,  inter  alia, 
that  the  notes  to  be  given  and  accepted  shall  **  be 
so  far  authorized  by  the  said  companies  that  the  same 
shall  be  binding  on  the  said  European  and  North 
American  Railway  Company  as  a  corporation,  and 
upon  the  individual  members  of  said  Construction 
and  Transportation  Company  as  a  copartnership." 
Woods  and  Je^.ett  also  contracted  to  procure  for 
Lord  and  Veazey  a  writing  by  which  the  indi- 
vidual members  of  the  said  Construction  and 
Transportation  Company  **  should  ratify  the 
giving  the  said  notes  or  authorize  the  same  with 
their  liability  thereon,  although  such  shall  not  be 
a  conditional  thing  upon  which  any  forfeiture  of 
this  contract  may  depend,  provided  that  all  such 
persons  shall  in  fact  be  liable  upon  the  said  notes 
by  the  copartnership  or  joint  stock  company  name 
when  paid  notes  shall  be  given." 

On  December  18,  1869,  the  decedent,  in  a 
letter  to  the  President  of  the  European  and  North 
American  Railway  Company,  and  one  of  the  as- 
sociates in  said  Construction  Company,  used  the 
following  language,  inter  alia: — 

"The  purchase  of  the  main  road  is  a  pood  thinj;  doubt- 
less for  the  European  and  North  American  Railway  Com- 
pany, hut  I  do  not  see  how  the  interest  of  the  individuah 
in  the  Intematioml  is  to  he.  promoted  to  the  extent  of  the 
purchase-money  for  which  they  became  responsible.   Still, 
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if  the  arrangement  cannot  otherwise  be  carried  out,  I  will 
agree  to  it.'* 

And  in  a  letter  to  Messrs.  Woods  and  Jewett,  the 
former  one  of  the  so-called  trustees,  and  the  lat- 
ter president  of  the  railway  company,  dated 
December  29,  1869,  the  decedent  wrote  as  fol- 
lows:— 

«« Gentlemen :  I  am  informed  by  you  of  the  purchase 
of  the  Bangor,  Oldtown,  and  Milford  Railroad  for  and  on 
l»ehalf  of  the  European  and  North  American  Railway 
Company,  to  be  paid  for  by  the  duly  authorized  note  or 
notes  of  said  railway  company,  the  price  being  $135,000, 
and  payable  one-fifth  of  the  entire  amount  in  five  years 
from  date  of  purchase,  and  one-fifth  in  each  succeeding 
year  after  the  fifth  year,  until  the  whole  amount  is  paid, 
with  interest  to  be  paid  annually,  which  note  or  notes  I 
understand  to  be  signed  as  sureties  by  the  trustees  of  the 
International  Railway  Construction  and  Transportation 
Company.  As  a  member  of  the  said  International  Rail- 
way Construction  and  Transportation  Company  I  hereby 
approve  of  said  purchase,  and^  so  far  as  it  relates  to  my- 
self  ratify  and  sanction  the  signing  of  said  note  or  notes 
by  the  trustees  of  said  company.''^ 

On  May  10,  1870,  the  promissory  notes  were 
executed  by  the  principal  and  sureties,  and  de- 
livered to  Lord  and  Veazey,  the  owners  of  the 
capital  stock  of  the  Bangor,  Oldtown,  and  Mil- 
ford  Railroad  Company,  who  thereupon  assigned 
and  transferred  said  capital  stock.  The  annual 
interest  upon  said  notes  was  paid  by  the  maker, 
the  European  and  North  American  Railway  Com- 
pany, until  after  the  death  of  decedent,  when  the 
same  became  in  default. 

The  association  or  company  of  which  decedent 
was  a  member  was  composed  of  twenty-three  in- 
dividuals, thirteen  of  whom,  including  the  dece- 
dent, approved  and  ratified  the  purchase  of  the 
capital  stock  spoken  of,  and  the  signing  of  the 
notes  given  in  payment  by  the  three  managing 
members  or  **  trustees"  as  sureties. 

From  these  facts  and  others  in  evidence,  the 
auditor  concluded  that  the  International  Railway 
Construction  and  Transportation  Company  was 
in  law  a  copartnership,  and  that  the  members 
were  jointly  and  severdly  liable  for  all  debts  con- 
tracted in  the  furtherance  of  the  objects  of  its 
formation;  that  the  promissory  notes  claimed 
upon  were  a  debt  of  the  copartnership,  and  the 
decedent  in  his  lifetime  having  been  a  member 
of  said  firm,  was  liable  therefor.  He  therefore 
awarded  to  the  claimants  the  sum  of  |i  12,000, 
with  interest  from  Dec.  31 ,  1875.  To  this  finding 
the  administrators  of  the  decedent  filed  exceptions. 

Several  additional  claims  were  presented  before 
the  auditor,  and  to  his  rulings  thereon  exceptions 
were  filed.  A  concise  statement  of  the  fects  and 
rulings  of  the  auditor  in  each  of  such  claims  is 
contained  in  the  opinion  of  the  Court,  infra, 

IVm.  A.  Porter,  for  the  administrators  c  f  J. 
Edgar  Thomson. 

Under  the  Articles  of  Association  of  the  Inter- 
national Construction  and  Transportation  Com- 


pany, Woods  and  Jewett  had  no  authority  to 
make  the  purchase  of  the  Bangor  Company's 
stock ;  giving  or  [;uaranteeing  the  notes,  not  be- 
ing within  the  scope  of  their  limited  powers  as 
agents,  was  a  void  act ;  and  that  which  is  void 
cannot  be  ratified.  Under  those  articles  there 
could  only  have  arisen,  in  any  case,  a  joint  and 
not  a  several  liability,  as  guarantors,  and  not  sure- 
ties ;  but  seven  of  the  members  did  not  unite  in 
or  ratify  the  bargain.  The  letters  of  the  decedent 
to  Woods  and  Jewett  created  no  contract  with 
the  claimants,  between  whom  and  the  decedent 
there  was  no  privity.  The  articles  of  associa- 
tion are  not  admissible  in  evidence  in  favor  of 
the  claimants,  and  Lord  and  Veazey  are  interested 
parties,  and  therefore  incompetent  as  witnesses 
in  this  claim  ag^ainst  administrators. 

The  above  points  are  amply  sustained  by  the 
following  among  numerous  other  authorities: — 

De  Colyear  on  Guarantees,  130,  216. 

Hoffman  v»  Bechicl,  2  Sm.  190. 

Finney  v.  Cochran,  I  W.  &  S.  112. 

Bacon  v,  Chesney,  2  E.  C.  L.  R.  3-2. 

Pidcock  V.  Hinton,  10  Id.  197. 

Dundns  v.  Sterling,  4  Barr,  73. 

Juniata  Bank  v.  Brown,  5  S.  &  R.  226. 

Wharton  on  Agency,  J  65. 

Pitts.  &  Steub.  R.  R.  Co.  v.  Gazzam,  8  Cas.  340. 

Appeal  of  Bait.  Turnpike  Co.,  5  Binn.  484. 

Angell  &  Ames  on  Corp.  272,  {  277. 

Allum  V.  Carroll,  17  Sm.  68. 

Karns  v.  Tanner,  16  Id.  297. 

Patterson  v.  Reed,  7  W.  &  S.  144. 

Haus  V.  Palmer,  9  H.  296. 

The  auditor  should  therefore  have  disallowed 
the  claim. 

Henry  M,  Dec  her t,  for  the  administrators  of 
Samuel  Veazey,  deceased. 

IV.  Heyward  Drayton^  for  the  administrators 
of  W.  Phillips,  deceased,  exceptants. 

Chapman  Biddie,  for  Miss  Anna  Thomson,  an 
exceptant. 

IV,  H,  Speakman,  for  Anna,  Mary,  Adeline, 
and  Edgar  L.  Thomson,  exceptants. 

M,  y.  Mitclieson,  for  Mrs.  Ellen  B.  A.  Mitche- 
son,  an  exceptant. 

Jan.  5,  1878.  The  Court.  Exceptions  have 
been  filed  to  the  report  of  the  auditor  by  claim- 
ants against  the  estate,  as  creditors,  annuitants, 
and  legatees,  and  also  by  the  accountants,  the 
executors,  and  administrators  with  the  will  an- 
nexed. 

We  will  first  consider  those  of  the  accountants 
to  the  award  of  J5i  12,000,  with  interest  from 
December  31,  1875,  to  the  Guarantee  Trust  and 
Safe  Deposit  Company  as  administrators  of  the 
estate  of  Samuel  Veazey,  deceased,  a  creditor. 
(The  Court  here  reviewed  at  length  the  facts 
relating  to  their  claim.) 

After  a  careful  consideration  of  the  questions 
involved,  while  we  are  obliged  to  difter  from 
some  of  the  findings  of  the  learned  auditor,  yet 
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in  the  main  point  involved  we  think  he  is  correct 
in  holding  decedent  individually  liable,  and, 
rejecting  the  irrelevant  and  inadmissible  evi- 
dence, sufficient  was  shown  to  justify  and  sustain 
the  award.  The  auditor  rightly  held  the  Inter- 
national Railway  Construction  and  Transporta- 
tion Company  to  be  a  copartnership,  and  the 
authorities  fully  sustain  his  opinion.  (Parsons  on 
Partnership,  543  and  544,  and  cases  cited  in 
notes.)  In  Hess  v.  Werts  (4  Sergeant  &  Rawle, 
366),  an  association  gave  notes  promising  to  pay 
the  amounts  out  of  their  joint  funds,  and  it  was 
held  that  all  the  shareholders  were  personally 
liable.  Duncan,  J.,  said,  that  the  association 
might,  as  between  themselves,  stipulate  for  a  con- 
tracted responsibility,  yet  as  to  the  rest  of  the 
world,  it  is  clear  that  each  partner  is  liable  to  the 
whole  amount  of  the  debts  contracted.  In  the 
same  case,  Gibson,  C.  J.,  said:  '*It  is  a  general 
principle  that  partners  are  liable  to  third  persons 
as  for  a  personal  debt.  It  is  not  merely  the  stock 
they  bring  into  the  partnership  that  is  hazarded, 
but  they  are  responsible  to  the  extent  of  their 
individual  fortunes.  And  such  responsibility  can- 
not be  limited  by  any  proviso  in  the  articles  of 
partnership.  But  I  see  no  reason  to  doubt  that  they 
may  limit  their  responsibility  by  an  explicit  stipu- 
lation with  the  party  with  whom  they  contract 
and  clearly  understood  by  him  at  the  time." 
The  said  Railway  Construction  and  Transporta- 
tion Company,  being  then  a  firm  or  copartner- 
ship, it  naturally  follows  that  each  copartner  was 
personally  liable  for  all  its  debts.  The  question 
then  arises,  was  the  purchase  of  the  shares  of  the 
capital  stock  of  the  Bangor,  Oldtown,  and  Mil- 
ford  Railroad,  and  becoming  surety  upon  the 
notes  given  in  payment,  a  debt,  obligation,  and 
contract  of  the  copartnership.  The  auditor  has 
found  that  it  was.  But  upon  examination  of  the 
articles  of  copartnership,  we  cannot  discover  that 
the  purchase  of  the  capital  stock  of  a  railroad  cor- 
poration, or  becoming  surety  for  the  payment  of 
promissory  notes  given  for  the  purchase,  were 
ever  contemplated  by  the  persons  who  organized 
the  International  Railway  Construction  and  Trans- 
portation Company.  Their  **  objects  and  pur- 
poses were  the  building,  equipping,  and  operating 
the  European  and  North  American  Railway  under 
the  construction  contract,  and  other  contracts 
which  have  been  made  or  may  hereafter  be  made 
touching  the  said  objects  and  purposes."  That 
the  purchase  of  said  stock,  and  becoming  sureties 
upon  the  promissory  notes,  were  not  within  the 
objects  for  which  said  association  or  company  was 
formed,  or  the  scope  of  the  powers  confeired 
upon  the  managing  copartners  or  "trustees,"  is 
also  shown  by  the  agreement  between  the  owners 
of  the  stock  and  Woods  and  Jewett,  two  of  the 
copartners,  by  which  the  latter  expressly  stipu- 
lated to  procure  the  ratification  in  writing  of  all 
Vol.  v.— 2 


the  individual  members  of  the  firm,  with  **  their 
liability  thereon.*'  This  would  have  been  unne- 
cessary if  the  **  trustees"  possessed  the  requisite 
power  and  authority  to  bind  the  firm.  While, 
therefore,  the  contract  of  suretyship  assumed  by 
the  three  trustees  was  not  in  its  inception  binding 
upon  the  copartnership  trading  as  the  Inter- 
national Railway  Construction  and  Transportation 
Company,  yet  before  or  after  its  execution  it 
cannot  be  doubted  that  it  was  competent  for  the 
members  of  the  firm  to  ratify  and  approve  the 
contract,  and  thereby  make  it  binding  upon  the 
firm.  And  while  each  member  of  a  copartnership, 
within  the  scope  of  its  legitimate  business,  may 
render  his  copartners  liable  for  debts  contracted 
with  third  parties,  without  notice  of  any  private 
agreement  to  the  contrary  between  the  copart- 
ners, yet  where  the  debt  is  contracted  and  lia- 
bility assumed  in  an  undertaking  or  enterprise 
foreign  to  the  "objects  and  purposes"  of  the 
copartnership,  we  think  it  requires  the  assent  or 
ratification  of  each  and  every  member  of  the  firm 
before  they  can  be  held  individually  liable. 

But  in  the  present  case  it  appears  that  only  thir- 
teen members  of  the  firm,  including  the  decedent, 
assented  to  and  ratified  the  contract  entered  into 
by  their  three  associates.  If  all  the  members  of 
the  firm  are  not  liable,  are  these  thirteen?  We 
think  the  question  must  be  answered  in  the 
affirmative.  Condensing  the  evidence,  it  ap- 
pears that  thirteen  members  of  a  firm  agreed  to 
and  ratified  a  contract  entered  into  by  three  of 
their  copartners  in  the  name  and  for  the  benefit 
of  the  firm;  that,  in  consideration  thereof,  the 
contract  was  fully  executed,  and  the  property, 
the  subject-matter  of  the  contract,  passed  from 
the  vendors,  and  became  part  of  the  assets  and 
estate  of  the  copartnership.  In  view  of  these 
facts  we  are  of  opinion  that,  although  the  copart- 
nership as  such  is  not  liable  as  surety  uf)on  the  pro- 
missory notes  held  by  estate  of  Samuel  Veazey, 
deceased,  yet  the  thirteen  members  of  the  firm  are 
individually  liable. 

All  the  parties  to  the  contract  relied  upon  this 
assurance  and  faith,  and  those  who  contracted  as 
sureties  must  be  held  to  the  consequences  of  their 
act.  We  do  not  consider  it  necessary  to  consider 
in  detail  the  exceptions,  thirty-six  in  number,  as 
they  all  bear  upon  a  single  point.  While  a  num- 
ber may  be  sustained  for  errors  apparent  upon  the 
evidence  presented,  yet  we  think,  as  already 
stated,  sufficient  evidence  was  submitted  to  war- 
rant the  award  made  by  the  auditor.  The  gene- 
ral exception  thereto  is  therefore  dismissed. 

An  exception  was  also  filed  by  accountants  to 
the  allowance  of  the  claim  of  Franklin  A.  Wilson, 
late  trading  with  John  A.  Peters  as  Peters  &  Wil- 
son, upon  a  promissory  note  for  I500,  with  in- 
terest from  December,  1875.  This  note  was 
originally  held  by  the  executors  of  the  estate  of 
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Samuel  Veazey,  deceased,  and  formed  part  of  the 
sum  of  $135,000,  the  consideration  for  the  sale 
and  transfer  of  the  shares  of  capital  stock  of  the 
Bangor,  Old  town,  and  Milford  Railroad  Com- 
pany, before  referred  to.  It  bears  the  same  date, 
and  is  similar  in  form  to  the  notes  upon  which 
the  award  is  made  to  the  Guarantee  Trust  and 
Safe  Deposit  Company,  and  as  the  views  expressed 
in  regard  to  that  award  are  equally  applicable  to 
this  claim,  the  exception  to  its  allowance  is  also 
dismissed. 

The  next  exceptions  to  be  considered  are  those 
filed  by  the  accountants  to  the  awards  made  to 
the  Second  National  Bank  of  Bangor,  Oakland 
National  Bank,  Mrs.  Nancy  Famsworth,  Hugh 
Ryan,  Joshua  W.  Hathaway,  and  Edward  D. 
Jewett,  claiming  as  creditors  of  said  International 
Railway  Construction  and  Transportation  Com- 
pany. The  auditor  found  that  these  claims  were 
debts  justly  due  and  owing  by  said  company,  and 
that  decedent  as  a  member  was  liable  therefor. 
In  view  of  the  evidence  presented,  we  discover 
no  error  in  the  findings  of  fact  by  the  auditor, 
and  therefore  dismiss  these  exceptions. 

The  last  exceptions  filed  by  the  accoimtants 
are  to  the  refusal  of  the  auditor  to  report  adversely 
to  the  claim  of  Sulzbach  Brothers,  alleged  credi- 
tors of  decedent.  This  claim  was  presented  on 
behalf  of  the  firm  of  Sulzbach  Brothers,  bankers 
at  Frankfort-on-the-Main,  Germany,  to  recover 
|6oo,ooo  for  an  alleged  over  issue  of  bonds  to 
that  amount  of  the  Davenport  and  St.  Paul  Rail- 
road Company,  by  decedent  and  William  Den- 
nison,  trustees  under  a  mortgage  of  said  company 
to  secure  bonds  to  the  amount  of  J6, 000, 000. 
After  much  testimony  had  been  submitted  to  the 
auditor,  and  many  months  occupied  in  consider- 
ation of  the  claim,  the  counsel  for  the  claimants, 
under  instructions  to  that  effect,  finally  withdrew 
and  declined  to  further  prosecute  the  claim  before 
the  auditor.  He  has  consequently  ref)orted  that 
he  had  no  further  jurisdiction  over  the  claim,  and 
could  not  report  whether  it  was  valid  or  other- 
wise. In  the  mean  time  the  claimants  filed  a  bill 
in  equity  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania, 
against  the  accountants  and  others,  as  defendants, 
for  the  same  cause  of  action.  These  exceptions 
cannot  be  sustained.  It  cannot  be  questioned 
that  a  party  claiming  as  a  creditor  of  a  dece- 
dent's estate  may  select  his  forum.  Nor  can  it 
be  doubted  that  if  he  comes  into  the  Orphans* 
Court,  and  submits  to  its  jurisdiction,  he  has 
the  right  afterwards  to  withdraw,  and  in  effect 
to  **  discontinue"  his  action.  But  he  prejudices 
no  one  but  himself,  and  must  take  the  conse- 
quences. If  he  thus,  with  notice,  loosens  the  hold 
he  once  had  upon  the  fund,  exclusively  in  the 
Orphans*  Court  for  distribution,  he  may  lose  it 
forever,  for  the  Court,  in  the  exercise  of  its  power 


and  jurisdiction,  may  order  distribution  of  the 
fund  among  other  creditors,  heirs,  or  legatees. 
A  creditor  cannot,  by  the  course  he  sees  proper 
to  adopt,  delay  the  settlement  of  the  estate,  and 
will  be  remitted  to  his  remedy  against  the  real 
estate  of  the  decedent,  if  any,  or  claim  upon  a 
subsequent  fund  brought  into  the  Orphans'  Court 
for  distribution.  These  exceptions  are  therefore 
dismissed. 

The  next  exceptions  to  be  considered  are  those 
on  behalf  of  Mrs.  Ellen  B.  A.  Mitcheson,  as  exe- 
cutrix of  Catharine  Alexander,  deceased,  to  the 
allowance  of  commissions  to  the  decedent  upon 
the  sales  of  land  in  which  he  and  the  estate  of 
William  G.  Alexander,  deceased,  were  jointly 
interested.  The  exceptant  claimed,  as  a  creditor 
of  decedent,  to  recover  interest  upon  the  pro- 
ceeds of  land  sold  and  received  by  him  as  a  joint 
owner  with  the  estate  of  William  G.  Alexander, 
deceased,  from  the  year  1865  to  1872,  when  the 
balance  due  said  estate  was  paid  by  decedent,  but 
without  interest.  The  claim  was  proved  and 
directed  to  be  paid,  but. the  auditor  deducted 
therefrom  and  awarded  to  decedent  a  certain  sum 
as  commissions.  This  was  objected  to  by  the 
claimant.  From  the  evidence  we  are  unable  to 
discover  the  slightest  ground  upon  which  to  base 
a  claim  of,  or  allowance  to  decedent  of  any  com- 
missions or  compensation  whatever. 

In  1858,  decedent  and  William  G.  Alexander, 
now  deceased,  were  tenants  in  common  of  a  cer- 
tain tract  of  land  in  Huntingdon  County,  Penn- 
sylvania.    This  land  was  sold  in  lots  from  time 
to  time  by  a  resident  agent  at  Huntingdon,  who 
remitted  the  proceeds  to  decedent,  and  charged, 
and  was  paid  a  commission  of  five  per  cent,  for 
his  services.     The  sums  thus  received  by  decedent 
were  entered  upon  his  books,  but  no  charge  was 
made  therein  or  credit  claimed  for  commissions 
to  himself  personally.     In  1872,  decedent  paid 
to  claimant  the  amount  due  the  estate  she  repre- 
sented, which  had  been  in  his  possession  since 
1865,  and  had  accumulated  to  nearly  1 12,000, 
exclusive  of  interest,  without  any  deduction  for 
commissions ;  and  claimant,  at  the  time  of  settle- 
ment, reserved  her  right  to  demand  interest. 
There  was  no  evidence  of  any  agreement  either 
by  William  G.  Alexander  in  his  lifetime,  or  of 
the  claimant  since  his  death,  that  the  decedent 
should  receive  any  compensation  for  services  in 
relation  to  said  lands,  or  that  the  decedent  ever 
contemplated  making  any  claim  to  such  compen- 
sation.    In  view  of  these  facts  the  auditor  was  in 
error  in  making  the  deduction  for  commissions  to 
the  decedent,  and  the  exceptions  thereto  are  sus- 
tained. 

Exceptions  were  also  filed  on  behalf  of  Anna 
Thomson,  a  claimant,  to  the  deduction  of  the 
collateral  inheritance  tax  from  the  principal  of  a 
bond  with  warrant  of  attorney  annexed,  executed 
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by  decedent,  and  payable  to  her  after  his  death. 
There  can  be  no  doubt  that  this  payment,  directed 
by  decedent  to  be  made,  and  take  effect  after  his 
death,  is  within  the  pro\isions  of  the  Act  of  April 
7,  1826,  and  subject  to  the  tax.  (Wright's  Ap- 
peal, 2  Wright,  507.).  And  the  auditor  is  cor- 
rect in  holdii^  "  that  any  disposition  of  property, 
to  take  effect  after  death,  made  consciously  or 
unconsciously  to  evade  the  payment  of  the  tax,  is 
inefficient  in  this  respect. '  *  These  exceptions  are 
also  dismissed. 

Exceptions  were  also  filed  by  Mary  Adeline 
Thomson,  Anna  Thomson,  and  Edgar  L.  Thom- 
son, annuitants  under  the  will  of  testator,  to 
the  charge  and  deduction  of  the  collateral  in- 
heritance tax,  from  their  several  annuities.  It 
was  argued  on  their  behalf  that  the  law  required 
the  tax  to  be  paid  '*  out  of  the  estate,"  and  not 
by  the  annuitants.  But  this  is  clearly  a  misappre- 
hension of  the  Acts  of  Assembly  upon  the  subject. 
An  annuity  is  as  much  an  "estate*'  in  the  view 
of  the  law  as  a  devise,  legacy,  or  distributive 
share  passing  to  a  collateral  heir  or  stranger  in 
blood  to  the  decedent,  and  equally  subject  to  the 
tax.  It  must  in  all  cases  pay  the  tax,  otherwise 
injustice  would  be  done  to  those  who  are  entitled 
to  the  residue.  And  the  only  instance  wherein 
the  latter  are  burdened  with  the  tax  upon  legacies 
or  annuities  is  where  the  testator  expressly  directs 
the  same  to  be  paid,  free  and  discharged  from  the 
tax.     (Shippen  v.  Burd,  42  Penna.  St.  Rep.  461.) 

The  mcxle  of  assessing  the  tax  is  provided  by 
the  Act  of  April  10,  1849.  The  value  of  the 
annuity  is  to  be  ascertained,  and  five  per  cent, 
thereon  deducted  from  the  principal  necessary  to 
be  set  apart  and  invested  to  produce  the  annuity. 
The  tax  is  of  course  to  be  paid  in  the  first  instance 
by  the  executor  out  of  the  estate,  and  afterwards 
deducted  from  the  annuitant.  To  illustrate  our 
meaning,  if  an  annuity  of  $1200  per  annum  be 
bequea&ed,  and  its  value  as  of  the  age  of  the 
annuitant  is  appraised  at  I7200,  five  per  cent, 
upon  this  amount  would  be  deducted  from 
J2o,ooo,  the  sum  necessary  to  produce  1 1200 
per  annum,  leaving  il  19,640  to  be  invested,  and 
reducing  the  annuity  to  Ji  148.40  per  annutn. 
The  auditor  being  therefore  correct  in  charging 
the  annuities  with  the  collateral  inheritance  tax, 
and  in  the  manner  adopted  by  him,  the  excep- 
tions thereto  are  dismissed. 

The  last  exceptions  to  be  considered  are  those 
filed  by  the  administrators  of  Wm.  Phillips,  de- 
ceased. The  first  is  to  the  disallowance  of  a 
claim  upon  an  alleged  promissory  note  of  dece- 
dent for  1 100,000,  dated  June  i,  1872,  and  pay- 
able one  year  after  date  to  "William  Phillips, 
President  B.  B.,'*  these  letters  signifying  Bennett's 
Branch  of  the  Allegheny  Valley  Railroad.  The 
note  was  not  produced,  nor  was  it  proved  to  have 
been  lost  or  destroyed.    In  defence  of  the  claim  | 


accountants  produced  a  cancelled  promissory  note 
for  ;p  100,000,  signed  by  decedent,  dated  June  i, 
1872,  payable  twelve  months  after  date  to  the 
order  of  the  Allegheny  Valley  Railroad  Co.  It 
appeared  that  at  the  date  of  the  note,  William 
Phillips  was  president  of  said  railroad  company. 
He  died  April  14,  1874.  John  Scott  succeeded 
him  as  president,  and  soon  afterwards  presented 
said  note  to  J.  Edgar  Thomson  for  payment. 
On  May  4,  1874,  it  was  paid  by  him  in  full,  with 
interest.  From  the  evidence  the  auditor  found 
that  the  note  claimed  upon  was  the  identical  note 
paid  by  decedent,  and  now  in  the  possession  of 
the  accountants,  cancelled.  We  discover  no 
reason  to  differ  from  his  conclusion,  and  there- 
fore dismiss  the  exception. 

The  second  exception  is  to  the  disallowance  of 
the  claim  upon  two  due  bills  made  by  decedent, 
one  dated  February  18,  1870,  for  J57964.07,  the 
other  dated  February  2,  1871,  for  I2680,  both 
in  favor  of  William  Phillips.  That  the  due  bills 
were  valid  and  unpaid  was  admitted,  but  it  was 
contended  by  accountants  that  claimants  were 
not  entitled  to  recover  thereon,  for  the  reason 
that  William  Phillips  in  his  lifetime  was  indebted 
to  decedent  for  the  amount  of  the  latter's  share 
of  the  proceeds  of  certain  real  estate  in  which 
they  were  jointly  interested,  sold  by  said  Phillips 
and  not  accounted  for.  And  also  because  the 
due  bill  first  mentioned  was  given  by  decedent  to 
William  Phillips  in  payment  of  his  share  in  a  joint 
purchase  of  other  lands,  but  which  share  had 
never  been  conveyed  to  him  by  said  Phillips. 
The  defence  is  therefore  in  the  nature  of  a  set- 
off. It  is  shown  by  the  evidence  that  decedent 
and  Wm.  Phillips,  with  others,  were  interested  in 
the  piurchase  of  a  tract  of  land  known  as  the 
Vemer  tract,  in  Allegheny  County,  Penna.  That 
seventy-two  acres,  part  of  the  same,  were  after- 
wards sold  to  the  Allegheny  Valley  Railroad  Co., 
and  the  share  of  the  decedent  being  one-sixth  of 
the  proceeds,  was  received  by  him.  That  Phil- 
lips, who  held  the  title,  subsequently  sold  other 
portions  of  the  land  for  140,000,  but  never  paid 
decedent  his  one-sixth  part  or  share.  Decedent, 
with  Phillips  and  others,  had  a  like  interest  in 
other  lands  in  Clearfield  and  Armstrong  Counties, 
Penna.  In  payment  of  his  share  of  the  purchase 
money  in  Armstrong  County  decedent  gave  Phil- 
lips the  due  bill  for  $7964.07.  The  title  to  these 
lands  was  also  held  by  Phillips,  who  died  before 
any  conveyance  was  made  to  decedent  of  his  un- 
divided share.  William  Phillips  at  his  death  was 
found  to  be  largely  indebted.  In  view  of  these 
facts,  the  auditor  disallowed  the  claim,  upon  the 
ground  of  the  indebtedness  of  Phillips  to  decedent 
for  lands  sold,  and  also  for  the  reason  that  the 
claimants  were  not  entided  to  recover,  without 
first  tendering  conveyances  of  the  shares  to  which 
decedent  was  entitled,  freed  from  the  statutory 
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lien  of  the  debts  of  said  William  Phillips.  We 
agree  with  the  auditor  that  the  debt  due  from 
Phillips  to  decedent  for  his  proportion  of  the 
sales  of  land  is  a  proper  set-off;  but  we  are  of 
the  opinion  that  the  non -conveyance  by  Phillips 
of  decedent's  undivided  share  on  the  lands  can- 
not be  so  regarded.  A  cross  demand  of  this  cha- 
racter does  not  seem  to  be  contemplated  by  the 
Defalcation  Act  of  1805,  nor  the  current  of  de- 
cisions under  it.  The  Act  has  ever  been  liberally 
construed,  and  unliquidated  cross  demands  arising 
out  of  separate  and  distinct  causes  of  action  al- 
lowed to  be  set  off.  But  it  must  arise  ex  con- 
tractu y  and  be  capable  of  liquidation  by  a  jury. 
(Ahl  V,  Rhoads  et  al.,  34  Legal  Intelligencer, 
393 ;  4  Weekly  Notes,  483.) 

And  when  the  right  of  the  defendant  would 
require  to  be  settled  in  an  action  of  account 
render,  or  a  bill  in  equity  for  an  account,  or  to 
compel  specific  performance,  his  demand  would 
not  be  admissible  as  a  set-off.  (Russell  v.  Miller, 
4  P.  F.  Smith,  154.) 

The  claimants,  therefore,  being  entitled  to  fe- 
cover  the  difference  between  the  amount  of  the 
due  bills,  with  interest,  and  the  sum  found  due 
from  William  Phillips  upon  the  sales  of  land,  with 
interest,  the  second  exception  is  sustained. 

The  auditor  was  appointed  not  only  to  audit 
all  claims  presented  against  the  estate,  and  settle 
and  adjust  the  accounts  filed  by  the  executors 
and  administrators  c,  /.  a.,  but  also  to  report 
distribution  of  the  balance  in  the  hands  of  the 
accountants.  This  latter  duty  has  not  been  per- 
formed, for  the  reason,  as  stated  by  the  auditor, 
that  **  the  great  claim  of  the  Messrs.  Sulzbai^h 
has  only  been  withdrawn  to  be  presented  in  an- 
other forum,  it  becomes  the  duty  of  the  adminis- 
trators to  retain  sufficient  assets  for  its  liquidation 
unlii  it  shall  be  finally  determined  whether  it  is 
or  not  a  valid  demand  against  the  estate.  There 
can  obviously  be  no  distribution  until  this  impor- 
tant question  shall  be  settled.*' 

The  inevitable  effect  of  this  course,  if  adopted, 
is  to  delay  and  postpone  any  distribution  for 
years,  and  probably  until  the  Supreme  Court  of 
the  United  States  shall  finally  pass  upon  the 
claim  of  the  Messrs.  Sulzbach.  In  the  mean 
time  creditors,  accountants,  and  legatees  must 
suffer,  as  the  accountants  can  make  no  pajrments 
to  either,  except  at  their  peril.  But  we  do  not 
propose  to  adopt  a  course  so  fraught  with  injus- 
tice. 


Without  repeating  what  we  have  already  said 
respecting  the  claim  of  Sulzbach  Brothers,  we 
think  the  parties  who  liave  proved  their  claims, 
the  accountants,  and  legatees,  are  entitled  to  dis- 
tribution. The  Messrs.  Sulzbach,  having  once 
submitted  to  the  jurisdiction  of  the  Court,  and 
for  some  reason  seen  fit  to  withdra^^  must  abide 
the  result.  They  cannot  thus  delay,  hinder,  and 
embarrass  others  interested.  We  think  we  are 
fully  sustained  in  this  view.  (See  Hammett's 
Appeal,  2  Norris,  392  ;  3  Weekly  Notes,  416.) 

The  report  is  therefore  recommitted  to  the 
auditor  for  correction,  and  to  make  distribution 
in  accordance  with  this  opinion. 

The  following  decree  was  entered : — 

And  now,  January  5,  1878,  the  above  excep- 
tions coming  on  to  be  heard,  and  having  been 
argued  by  counsel  and  considered  by  the  Court, 
it  is  ordered,  adjudged,  and  decreed:  (i)  That 
of  the  exceptions  filed  by  accountants  to  the  al- 
lowance of  the  claim  of  the  Guarantee  Trust  and 
Safe  Deposit  Company,  administrator,  etc.,  of 
Samuel  Veazey,  deceased,  the  third,  twenty-sec- 
ond, twenty-fifth,  twenty-sixth,  twenty-seventh, 
twenty-ninth,  and  from  the  thirtieth  to  the  thirty- 
third,  both  inclusive,  be  sustained,  and  the  re- 
maining exceptions  dismissed.  (2)  That  the  ex- 
ceptions of  accountants  to  the  allowance  of  the 
claims  of  the  Second  National  Bank  of  Bangor, 
Oakland  National  Bank,  Mrs.  Nancy  Famsworth, 
Hugh  Ryan,  Joshua  W.  Hathaway,  and  Edward 
D.  Jewett,  be  dismissed.  (3)  That  the  excep- 
tions of  accountants  to  the  ruling  of  the  auditor 
respecting  the  claim  of  Sulzbach  Brothers,  be  dis- 
missed. (4)  That  the  exceptions  filed  by  Mrs. 
Ellen  B.  A.  Mitcheson,  executrix  of  Catharine 
Alexander,  deceased,  be  sustained.  (5)  That  the 
exceptions  filed  on  behalf  of  Miss  Anna  Thom- 
son be  dismissed.  (6)  That  the  exceptions  filed 
on  behalf  of  Mary  Adeline  Thomson,  Anna 
Thomson,  and  Edgar  L.  Thomson,  as  annui- 
tants, be  dismissed.  (7)  That  the  first  exception 
filed  on  behalf  of  the  administrators  of  William 
Phillips,  deceased,  be  dismissed,  and  the  second 
in  part  sustained. 

And  it  is  further  ordered  that  the  said  report 
be  recommitted  to  the  auditor  for  correction,  in 
conformity  with  the  opinion  filed  herewith,  and 
to  make  distribution  of  the  balance  in  the  hands 
of  the  accountants. 

Opinion  by  Hanna,  J. 
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Jan.  '77,  134,  Jan.  17,  1878. 

Yardy  Executor,  v.  Murray  et  al. 

Will — Lapsed  Devise — Heirs-at-law — 
Residuary  devisee. 

Where  the  devisee  of  real  estate  (who  is  not  within  the 
provisions  of  the  Acts  of  8  April,  1833,  ^^^  ^  May,  1844) 
dies  after  the  date  of  the  will,  but  before  the  testator,  the 
estate  devised  will  go  to  the  heirs-at-law  of  the  testator, 
unless  the  language  of  the  residuary  clause  indicates  a 
special  intent  to  pass  lapsed  devises  into  the  residue. 

Error  to  the  Common  Pleas  No.  4,  of  Philadel- 
phia County. 

Ejectment,  by  Murray  and  others,  heirs-at-law 
of  Mary  P.  Loxley,  deceased,  against  Charles 
Yard,  executor  of  the  said  decedent,  for  one  un- 
divided moiety  of  premises  situate  on  the  north- 
west corner  of  Thirty-fourth  and  Bridge  Streets, 
in  the  city  of  Philadelphia.     Plea,  not  guilty. 

It  appeared  upon  the  trial  that  Mary  P.  Lox- 
ley, by  her  will  dated  February  6,  i860,  pro- 
vided, inler  alia,  as  follows: — 

**Item.  I  give,  devise,  and  bequeath  unto  my  friend 
John  Yard,  Junior,  of  the  said  city,  collector,  as  an  evi- 
dence of  my  regard  for  him,  his  heirs  and  assigns,  all  that 
certain  lot,"  etc.  (describing  the  premises  in  question). 

**Item,  It  is  my  mind  and  will,  and  I  do  hereby  direct, 
authorize,  and  empower  my  executors  hereinafter  named, 
and  the  survivor  of  them,  and  the  heirs,  executors,  and 
administrators  of  such  survivor,  in  pursuance  and  under 
the  express  power  and  authority  which  I  have  hereinafter 
given  them,  to  sell  and  convert  into  money  all  the  rest, 
residue,  and  remainder  of  my  estate,  real,  personal,  And 
mixed,  of  which  I  may  die  seized,  possessed,  or  entitled 
to,  and  to  part  and  divide  the  net  proceeds  thereof  (after 
deducting  and  defraying  all  costs,  charges,  and  expenses 
attending  the  sale  of  my  said  estate)  into  three  even  and 
equal  parts  or  shares,  and  one  of  the  said  three  full  equal 
third  parts  or  shares  thereof,  I  give  and  bequeath  unto  all 
and  every,"  etc.  (distributing  the  whole  residuary  Estate 
among  three  classes  of  persons). 

John  Yard,  Jr.,  the  devisee,  died  after  the  date 
of  the  will,  and  before  the  death  of  the  testratrix. 

The  above  facts  were  admitted  by  the  parties, 
and  found  by  the  jury  as  a  special  verdict;  and, 
imder  the  instruction  of  the  Court,  a  verdict  was 
rendered  in  favor  of  the  plaintiffs,  subject  to  the 
opinion  of  the  Court  upon  the  point  of  law  re- 
served, to  wit :  *  *  Whether  by  reason  of  the  death 
of  John  Yard,  Jr.,  subsequent  to  the  date  of  the 
will,  but  prior  to  the  death  of  the  testatrix,  the 
premises  in  question,  which  were  specifically  de- 


vised to  him,  descended,  by  reason  of  the  lapse, 
to  the  heirs-at-law  of  the  testatrix,  or  passed  with 
the  residuary  estate  to  her  residuary  legatees  and 
devisees." 

The  Court  afterwards  entered  judgment  for  the 
plaintiffs  on  the  point  reserved,  Elcock,  J.,  who 
delivered  the  opinion,  saying:  **Upon  a  careful 
consideration  of  the  numerous  authorities  we  are 
of  opinion  that  a  lapsed  devise  descends  to  the 
heirs-at-law  of  the  testator,  unless  there  is  an  in- 
tention expressed  in  the  residuary  clause  of  the 
will,  to  cover  the  particular  devise.'*  (See  report 
of  the  case  in  the  Court  below,  with  opinion  of 
Elcock,  J.,  in  full,  3  Weekly  Notes,  275.) 

The  defendant  took  this  writ,  assigning  for  error 
the  entry  of  judgment  for  the  plaintiffs  on  the 
reserved  point. 

y.  Cooke  Longstreth  {H,  S.  Ifagerlwith  him), 
for  the  plaintiff  in  error. 

Since  the  Wills  Act  of  1833  a  lapsed  devise 
passes  imder  the  residuary  clause,  if  it  be  suffi- 
ciently clear  and  comprehensive  to  embrace  it. 
Patterson  v.  Swallow,  8  Wright,  490. 

By  the  Act  of  8  April,  1833  (Purd.  Dig.  1476, 
pi.  1 1),  it  is  provided  that  the  real  estate  acquired 
by  the  testator  after  making  his  will,  shall  pass  by 
a  general  devise,  unless  a  contrary  intention  be 
manifested  on  the  face  of  the^  will.  In  Massachu- 
setts and  Maine  there  are  similar  statutes,  and  it 
has  been  there  held  that  they  have  the  effect  of 
changing  the  rule  of  construction  that  the  residu- 
ary devisee  can  take  only  what  was  intended  for 
him  at  the  date  of  the  will.  They  take  from  re- 
siduary devises  their  specific  character,  and  re- 
move all  ground  of  distinction  between  them  and 
residuary  bequests. 

Prescott  V.  Prescott,  7  Metcalf,  141. 
Thayer  v.  Wellington,  9  Allen,  295. 
Allen  V,  White,  97  Mass.  504. 
Drew  V,  Wakefield,  54  Maine,  296. 

The  residuary  clause  in  this  will  is  very  strong, 
and  manifests  the  intent  of  the  testatrix  that  all 
her  real  estate  not  otherwise  effectually  disposed 
of  at  the  date  of  her  death  should  pass  by  the  re- 
siduary devise. 

£.  Z.  Perkins  and  /.  G.  Johnson,  contra,  ar- 
gued that  the  rule  of  the  common  law  had  always 
been  that  a  lapsed  devise  passed  to  the  heirs-at- 
law  of  the  testator,  and  that  no  statute  of  Penn- 
sylvania had  altered  the  rule.  In  New  York  it 
has  been  held  that  the  statute  passing  after  ac- 
quired real  estate  does  not  apply  to  the  case  of  a 
lapsed  devise. 

Van  Cortland  v.  Kip,  I  Hill,  596. 
Waring  v.  Waring,  17  Barh.  556. 

Patterson  v.  Swallow  was  the  case  of  a  void, 
not  a  lapsed,  devise.  The  remarks  of  the  learned 
Judge,  who  delivered  the  opinion,  referring  to 
lapsed  devises,  were,  therefere,  merely  dicta. 
The  heir  can  be  disinherited  only  by  express 
words. 
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Jan.  28,  1878.  The  Court.  When  the  lan- 
guage of  a  residuary  clause  in  a  will  has  sufficient 
scope  and  extent  evincing  the  intent  of  the  tes- 
tator to  take  up  and  carry  into  the  residuary  es- 
tate all  of  his  estate  remaining  at  his  death  undis- 
posed of  for  any  reason,  the  residuary  clause  will 
receive  and  pass  a  lapsed  legacy  or  devise.  This 
follows  from  the  manifest  intent  of  the  testator 
himself.  Such  was  one  of  the  aspects  of  Patter- 
son V,  Swallow  (8  Wright,  489),  where  the  re- 
siduary words  were:  '*A11  the  rest  and  residue 
of  ray  real  estate  which  does  not  pass  by  virtue  of 
my  will  and  codicil y  I  give,  devise,**  etc.  In  his 
opinion  Justice  Woodward  considered  the  itali- 
cized words  as  having  a  strong  indication  of  the 
testator's  desire.  Patterson  ».  Swallow  was  de- 
cided, however,  on  the  ground  that  the  anteced- 
ent blank  legacies  were  void,  and,  therefore,  no- 
thing did  or  could  pass  imder  these  bequests,  for 
there  was  no  one  named  to  take.  But  where  the 
residuary  clause  does  not  by  its  own  terms  take 
in  a  lapsed  legacy  or  devise,  so  as  to  disclose  the 
intent  of  the  testator  to  pass  the  lapsed  estate  into 
the  residue,  the  rule  is  different.  This  we  con- 
sidered settled.  (Neff's  Appeal,  2  P.  F.  Smith, 
326.)  That  case  was  elaborately  considered  by 
the  late  Justice  Read,  and  many  authorities  were 
cited  bearing  on  tjie  question.  The  language 
there  was:  **The  rest  (that  is  all),  residue,  and 
remainder  of  my  estate,  real,  personal,  and  mixed, 
whatsoever,  I  give,  devise,  and  bequeath  to  my 
sons,"  etc.  This  broad  language  was  held  insuf- 
ficient to  carry  the  lapsed  share  into  the  residuary 
clause.  While  broad,  it  did  not  indicate  a  special 
intent  to  pass  over  lapsed  shares  into  the  resi- 
due. The  language  of  the  will  of  Mary  P.  Lox- 
ley  is  certainly  no  stronger,  and  evinces  no  cer- 
tainty of  intent  to  take  up  lapsed  portions  of  the 
estate  and  pass  them  into  the  residue. 

Judgment  affirmed. 

Opinion  by  Agnew,  C.  J. 

fit  is  suggested  that,  although  the  language  of  the 
learned  Chief  Justice,  taken  literally,  would  extend  to  a 
lapsed  legacy  of  personal  property,  the  decision  of  the 
Court  is  confined  to  the  subject  matter  of  the  case  before 
it,  namely,  a  lapsed  devise  of  real  estate.  That  lapsed 
devises  unll  go  to  the  heir-at-law  of  the  testator,  unless  the 
residuary  clause  indicates  a  special  intent  to  pass  them 
over  into  the  residue,  is  undoubtedly  the  rule  of  the  com- 
mon law,  for  every  intendment  is  to  be  made  in  favor  of 
the  heir,  and  he  cannot  be  disinherited  without  express 
words.  But  as  to  lapsed  bequests  of  personalty,  the  rule 
has  always  been  held  to  be  the  reverse,  and  such  a  be- 
quest will  fall  into  the  residue,  unless  there  be  a  special 
intent  apparent  to  exclude  it  (Williams  on  Executors, 
1450),  for  every  presumption  is  to  be  made  against  an  in- 
tent of  the  testator  to  die  intestate  as  to  any  part  of  his 
personal  estate.  Sir  William  Grant  in  Leake  v,  Rob- 
mson  (2  Meriv.  392)  stated  the  law  thus:  "  I  have  al- 
ways understood  that  with  regard  to  personal  estate,  every 
thing  which  is  ill  given  by  the  will  does  fall  into  the  resi- 
due ;  and  it  must  be  a  very  peculiar  case,  indeed,  in  which 
there  can  at  once  be  a  residuary  clause  and  a  partial  in- 


testacy, unless  some  part  of  the  residue  itself  be  ill  given. 
It  b  immaterial  how  it  happens  that  any  part  of  the  pro- 
perty is  undisposed  of — whether  by  the  death  of  a  legatee, 
or  by  the  remoteness  and  consequent  illegality  of  the  be- 
quest; either  way,  it  is  residue,  1.  ^.,  something  upon 
which  no  other  disposition  of  the  will  effectually  oj>e- 
rates."  The  rule  as  thus  stated  was  adopted  by  the  Su- 
preme Court  of  Pennsylvania  in  Nyce's  Elstale  (5  W.  & 
S.  254),  Woolmer*s  Estate  (3  Wharton,  477),  and  NeflTs 
Appeal  (2  Sm.  326).  In  this  last  case,  relied  on  by  the 
Court  in  the  above  opinion,  the  lapsed  bequest  was  of 
residue,  and  accordingly  Mr.  Justice  Read  held  it  to  be 
within  the  exception  to  the  general  rule  mentioned  by  Sir 
William  Grant,  supra,^ 


Jan.  '76,  202.  Jan.  11,  1878. 

Pennsylvania  Railroad  Co.'s  Appeal. 

Corporation — Lictbility  of y  for  improper  transfer 
of  stock — Negligence — Contributory  negligence 
—Estoppel. 

Where  a  plaintiff  by  his  own  negligence  furnishes  a 
third  person  with  the  means  of  perpetrating  a  wrongful 
act,  whereby  the  plaintiff  incurs  a  loss,  he  cannot  recover, 
even  though  the  exercise  of  due  diligence  and  proper  care 
on  the  part  of  the  defendant  might  have  prevented  the 
occurrence  of  the  loss. 

A  corporation  is  not  justified  in  transferring  stock  on 
its  books  upon  a  blank  power  of  attorney,  signed  by  the 
owner  many  years  previously  (in  this  case  thirteen),  with- 
out making  due  inquiry  as  to  whether  the  power  has  been 
revoked. 

But  where,  in  such  case,  the  owner  of  stock  had  in- 
trusted the  certificates,  with  blank  powers  of  attorney  to 
transfer  the  same,  to  an  agent  for  safe  keeping,  by  whose 
fraudulent  transfers  the  loss  was  incurred,  the  plaintiff  can- 
not recover  from  the  corporation. 

The  rule  of  law  which  declares  a  corporation  to  be  the 
trustee  of  its  stockholders  throws  on  the  corporation  the 
onus  of  proving  due  diligence  in  its  dealings  with  the  pro- 
perty of  the  stockholders.     Per  Sharswood,  J. 

Appeal  from  the  Common  Pleas  No.  3,  of 
Philadelphia  County. 

Bill  in  equity,  by  Mary  Fearon,  executrix  and 
legatee  under  the  will  of  Samuel  P.  Fearon,  de- 
ceased, against  John  V.  Creeley,  B.  Schultz,  and 
the  Pennsylvania  Railroad  Company.  The  de- 
fendant Creely,  although  duly  served,  made  no 
answer,  and  was  not  represented  by  counsel. 
The  other  defendants  filed  separate  answers,  and 
the  cause  proceeded  as  though  ail  the  defendants 
had  been  regularly  represented. 

The  material  facts  as  alleged  in  the  bill  and 
answers,  and  sustained  by  the  proofs,  were  as 
follows :  Samuel  P.  Fearon,  at  the  time  of  his 
death,  in  August,  1865,  was  the  owner  of  twenty- 
three  shares  of  stock  in  the  Pennsylvania  Rail- 
road Company.  By  his  will  the  plaintiff  Mary 
Fearon  was  appointed  executrix.  Some  time  in 
1 87 1  the  plaintiff  took  the  certificates  of  stock, 
and  other  property  belonging  to  the  testator's 
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estate,  and  deposited  them  for  safe  keeping  with 
the  defendant  Creeley,  who  was  at  that  time  a 
member  of  the  bar  in  good  standing.  For  a  time 
he  collected  the  dividends,  and  paid  them  over 
in  good  faith ;  subsequently  he  fraudulently  con- 
verted the  stock  to  his  own  use  in  the  following 
manner :  In  i860  Samuel  P.  Fearon  had  effected 
a  loan  on  certain  of  these  certificates,  which  he 
deposited  as  collateral,  together  with  powers  of 
attorney  to  sell  and  transfer  the  same,  executed 
by  him  in  blank,  of  which  the  following  is  a 
copy : — 

Know  all  men  by  these  presents,  That  I,  the  under- 
signed, for  value  received,  do  hereby  irrevocably  consti- 
tute and  appoint  to  be  my  true  and  lawful 
attorney,  for  me  and  in  my  name  and  behalf  to  sell,  as- 
sign, and  transfer  unto  or  to  any  other 
person  or  persons  shares  of  the  capital 
stock  of  the  Pennsylvania  Railroad  G)mpany.  And, 
further,  one  or  more  persons  under  to  substitute 
with  like  power. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  twenty-fifth  day  of  January,  i860. 
W^nesses  present :     )    Samuel  P.  Fearon.     [Seal.] 
S.  L.  Smith,        !- 
Wm.  Donovan.  J 

Although  Fearon  paid  the  said  loan  at  maturity 
and  received  back  his  certificates  and  powers  of 
attorney,  the  powers  of  attorney  were  never  can- 
celled, but  remained  attached  to  the  certificates 
and  passed  with  them  from  the  possession  of 
Fearon  *s  executrix  to  that  of  Creeley. 

Thus  armed,  Creeley  applied  to  the  defendant 
Schultz  for  thfc  loan  of  $1000,  representing  that 
he  had  a  client  named  Fearon  who  was  in  want 
of  the  money  and  who  could  give  Pennsylvania 
Railroad  stock  as  collateral  security.  Schultz 
accordingly  advanced  the  money,  Creeley  forging 
the  name  of  S.  P.  Fearon  to  two  judgment  notes, 
and  delivering  the  railroad  stock,  with  powers  of 
attorney  attached,  as  collateral  security. 

The  notes  not  being  paid  at  maturity,  Schultz 
on  Feb.  23,  1873,  went  to  the  office  of  the  com- 
pany and  requested  that  the  stock  should  be  trans- 
ferred to  his  own  name,  which  was  done,  and  he 
subsequen  tly  disposed  of  it.  The  clerk  who  made 
the  transfer  being  dead,  the  only  evidence  offered 
by  the  company  to  show  the  care  exercised  by 
them  OH  this  occasion,  was  evidence  of  their 
ordinary  method  of  doing  business  and  the  testi- 
mony of  Schultz.  Schultz's  testimony  was  not 
full,  but,  so  far  as  it  went,  tended  to  prove  that 
the  company  made  no  effort  to  discover  whether 
the  powers  of  attorney  were  unrevoked.  This 
was  alleged  in  the  bill  as  the  negligent  act  from 
which  the  loss  occurred.  • 

The  cause  was  referred  to  a  Master,  who  re- 
ported a  decree  against  all  three  defendants,  and 
after  argument  on  exceptions  to  the  Master's  re- 
port, the  Court  confirmed  the  Master's  decree  as 
to  Creeley,  reversed  it  as  to  Schultz,  and  decreed 
that  the  Pennsylvania  R.  R.  Co.  should  issue  to 


the  plaintiff  **  duplicate  originals  of  the  certifi- 
cates of  stock  so  transferred."  Whereupon  the 
Pennsylvania  R.  R.  Co.  took  this  appeal,  assign- 
ing as  error  the  action  the  Court. 

Chapman  Biddle^  for  appellants. 

The  Court  erred  in  not  making  a  decree  against 
the  defendant  Schultz,  who,  if  there  was  any 
wrong  done  to  the  plaintiff  by  the  railroad  com- 
pany, was  the  real  author  of  it. 

A  corporation  innocently  permitting  a  transfer 
of  stock  on  a  forged  power  of  attorney  would, 
doubtless,  be  liable.  But  where  the  negligence 
of  a  stockholder  misleads  the  corporation  into  the 
belief  that  a  transfer  which  was  in  fact  fraudulent 
had  been  made  with  the  assent  of  the  stockholder, 
the  corporation  is  relieved  from  responsibility. 
Coles  V.  Bank  of  England,  10  Ad.  &  Ell.  437. 
Duncan  v,  Luntley,  2  Mac.  &  G.  30. 

Our  case  is  even  stronger,  because  the  signatures 
of  Fearon  to  the  powers  of  attorney  were  genuine. 
Here,  too,  the  negligence  which  was  productive 
of  the  loss  to  the  plaintiff  began  with  the  testator, 
who  permitted  these  powers  of  attorney  to  remain 
uncancelled  up  to  the  time  of  his  death,  and  was 
continued  by  his  executrix  who  placed  the  pro- 
perty within  the  control  of  a  person  unworthy 
of  the  trust.  If  parties  who  would  have  equity 
must  do  equity,  in  what  position  is  the  plaintiff 
placed  ?  Knowledge  of  the  death  of  Fearon  was 
not  brought  home  to  the  company,  who  in  the 
ordinary  course  of  business  allowed  a  transfer  upon 
the  authority  of  genuine  powers  of  attorney. 

Finally,  that  part  of  the  decree  of  the  Court 
below  which  requires  the  company  to  issue  * '  du- 
plicate original  certificales"  is  plainly  impossible, 
for  the  effect  of  it  would  be  to  increase  our  capital 
stock,  which  the  Court  have  not  the  power  to  do« 

John  A.  Scanlan^  for  appellee. 

The  power  of  attorney  was  dated  in  i860,  and 
the  dividend  books  of  the  company  show  pay- 
ments to  Fearon,  in  person,  for  some  time  after 
that  period ;  also  to  Mary  Fearon,  the  executrix; 
to  John  A.  Winner,  who  had  a  special  power  of 
attorney  from  the  executrix,  and  thereafter  to 
Creely,  whose  name  appears  on  the  dividend 
book  as  *'atty.'*  This  was  notice  to  the  com- 
pany that  Fearon  owned  the  stock  long  after  the 
date  of  the  power.  The  fact  that  several  persons 
collected  the  dividend  for  thirteen  years  after 
Fearon 's  death,  and  that  the  stock  still  remained 
in  Fearon'sname,  was  in  itself  sufficient  to  induce 
the  company  to  pause  and  inquire  as  to  the  owner- 
ship of  the  stock  when,  thirteen  years  after  the 
date  of  the  power,  Schultz  applied  to  have  the 
stock  transferred  to  himself. 

It  has  been  held  that  the  bare  fact  of  the  loss  of 
a  certificate,  indorsed  in  blank,  was  not  evidence 
of  such  negligence  on  the  part  of  the  owner,  as 
would  enable  the  person  into  whose  hands  they 
found  their  way  to  transfer  the  title ;  the  owner 
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is  not  bound  to  cancel  or  fill  up  a  blank  indorse- 
ment, in  anticipation  of  a  possible  loss. 
Biddle  v.  Bayard,  i  H.  150. 

The  company  is  bound  to  see  that  the  party 
making  the  transfer,  has  the  legal  title  thereto, 
and  the  right  to  transfer.  The  mere  fact  that  the 
signatures  were  genuine  is  not  conclusive,  for  the 
certificates  may  have  been  lost  or  stolen,  and  if 
so,  the  company  could  not  deprive  the  real  owner 
of  his  property  by  transferring. 

Bayard  v.  Bank,  2  Sm.  232. 

Grant's  Law  of  Banking,  391. 

A  power  of  attorney  is  revoked  by  death  of 
maker,  however  irrevocable  in  terms,  for  a  valid 
act  cannot  be  done  in  the  name  of  a  dead  man. 
Frederick's  Appeal,  2  Sm.  338. 
Hunt  V.  Rousmanier's  Exrs.,  8  Wheat,  174. 

Jan.  21,  1878.  The  Court.  There  is  no 
doubt  that  a  corporation  is  a  trustee  of  its  stock- 
holders, and  is  bound  to  proper  vigilance  and  care 
that  they  may  not  be  injured  by  unauthorized 
transfers  of  their  ^tock.  (Bayard  v.  Bank,  2  P.  F. 
Smith,  232.)  And  there  is  no  doubt,  we  think, 
also,  that  had  the  certificates  of  stock  which  are 
the  subject  of  this  controversy  been  lost  or  stolen 
from  the  possession  of  the  appellees  the  appellants 
would  have  been  responsible.  Though  the  sig- 
nature of  Samuel  P.  Fearon  to  the  power  to 
transfer  was  genuine,  yet  they  had  actually  been 
revoked  by  his  death,  and  in  fact  before,  and  the 
circumstance  that  at  the  time  the  transfer  was 
permitted  they  were  thirteen  years  old  was  enough 
to  arouse  suspicion  and  inquiry,  and  it  is  neces- 
sarily to  be  presumed  that  if  proper  inquiry  had 
been  made  the  truth  would  have  been  elicited. 
The  clerk  by  whom  the  transfer  was  permitted 
unfortunately  is  dead,  and  we  are  without  evi- 
dence on  the  subject.  The  onus,  however,  of 
showing  due  diligence  was  on  the  corporation 
appellants,  and  they  must  suffer  from  the  want  of 
the  evidence. 

But  there  certainly  was  negligence  on  the  part 
of  the  appellee.  As  executrix  she  placed  the 
certificates  in  the  hands  of  Creeley  as  her  attorney 
ivith  the  blank  powers  indorsed  uncancelled. 
Thus  by  her  act  he  was  enabled  to  commit  this 
fraud. 

The  equities  of  the  respective  parties  are  not 
equal.  When  one  of  the  two  parties  who  are 
equally  innocent  of  actual  fraud  must  lose,  it  is 
the  suggestion  of  common  sense  as  well  as  equity 
that  the  one  whose  misplaced  confidence  in  an 
agent  or  attorney  has  been  the  cause  of  the  loss 
shall  not  throw  it  on  the  other.  As  Judge  King 
has  well  expressed  this  principle,  in  The  Bank  of 
Kentucky  v.  Schuylkill  Bank  (i  Parsons'  Eq. 
Rep.  248) :  **  The  true  doctrine  on  this  subject 
is,  that  where  one  of  two  innocent  persons  is-  to 
suffer  from  the  tortious  act  of  a  third,  he  who 


gave  the  aggressor  the  means  of  doing  the  wrong 
must  alone  bear  the  consequences  of  the  act." 

The  appellee  in  this  case  selected  the  attorney. 
She  had  entire  confidence  in  him.  She  placed 
these  certificates,  with  the  blank  powers,  in  his 
hands.  He  proved  unworthy  of  the  trust  re- 
posed in  him.  He  perpetrated  a  gross  fraud,  by 
which  he  converted  this  property  to  his  own  use. 
That  he  was  an  attorney-at-law  in  good  standing 
does  not  help  her  case.  He  added  to  the  crime 
of  which  he  was  guilty  that  of  moral  perjury  by 
the  violation  of  his  official  oath.  On  what  prin- 
ciple of  equity  can  she  be  allowed  to  throw  off 
from  herself  on  to  the  appellants  the  loss  which 
has  resulted  from  the  dishonesty  of  her  own 
agent  ?  This  important  element  in  the  case  was 
entirely  overlooked  by  the  learned  Master  and 
the  Court  below,  and  we  think,  applying  it  to 
the  undisputed  facts  of  the  case,  the  appellee's 
bill  as  to  the  appellants  ought  to  have  been  dis- 
missed. 

Decree  reversed,  and  now  the  bill  of  the  ap- 
pellee, Mary  Fearon,  is  dismissed  as  to  the  Penn- 
sylvania Railroad  Company,  with  costs  and  the 
costs  of  this  appeal. 

Opinion  by  Sharswoqd,  J. 

[See  the  report  of  the  above  case  in  the  Court  below, 
2  Weekly  Notes,  363,  and  cases  referred  to  in  note.] 


July,  '77,  100.  Jan.  15,  1878. 

Williams's  Appeal. 

Mechanics'  liens — Locality  of  property  charged 
— Patent  error  in  description  y  when  not  fatal. 

A  mechanic's  claim  is  not  necessarily  invalid  because 
of  an  obviously  inaccurate  descrij^tion  of  the  locality  of 
the  premises  charged,  if  the  error  be  not  such  as  to  directly 
mislead  from  the  true  lo'cation,  and  if  there  be  enough  in 
the  general  description  contained  in  the  claim  to  identify 
the  property  and  prevent  mistake. 

Appeal  from  the  Common  Pleas  No.  2.  of  Phila- 
delphia County. 

The  case  was  heard  in  the'  Court  below  upon 
exceptions  to  the  report  of  an  auditor  distributing 
the  proceeds  of  a  sheriffs  sale  of  real  estate  under 
a  writ  of  levari  facias  issued  upon  a  judgment  on 
a  mortgage.  The  auditor  (Samuel  B.  Huey, 
Esq.),  found  that  the  property  sold  under  the 
writ  was  a  **  three  story  brick  messuage,  and  two 
story  double  back  buildings,  with  lot  of  ground 
situate  on  the  north  side  of  Christian  Street,  116 
feet  west  of  Twentieth  Street,  in  the  city  of  Phila- 
delphia, No.  201 1,  containing  in  front  on  said 
Christian  Street  16  feet,  and  in  depth  100  feet 
3f^  inches."  The  claimants  upon  the  fund  were 
J.  P.  Williams,  the  plaintiff  in  the  execution  and 
holder  of  the  mortgage,  and  T.  Williams,  Jr., 
&  Co.,  mechanics*  lien  creditors.     The  claim  of 
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the  latter  was  an  apportioned  claim.  It  was  con- 
ceded if  the  validity  of  the  mechanics'  liens  could 
be  sustained,  that  they  took  precedence  of  the 
mortgage.  The  original  claim  was  filed  for 
$965.51,  for  lumber,  etc.,  against — 

•*  Two  three  story  buildings,  with  two  story  back  buildings, 
situated  on  the  north  side  of  Christian  Street,  116  feet  west 
of  Twentieth  Street,  in  the  city  of  Philadelphia,  described 
as  follows:  No.  I. — North  side  of  Christian  Street,  116 
feet  west  of  Twenty  first  Street,  front  16  feet,  depth  100 
feet  3^  inches.  No.  2. — North  side  of  Christian  Street, 
13a  feet  west  of  Twentieth  Street,  front  16  feet,  depth  100 
feet  3^  inches.     Apportioned  each  ^$482. 75. 

At  the  time  of  the  audit  the  claim  against  No. 
2  had  been  satisfied.  The  allowance  of  the 
claim  on  No.  i  was  objected  to  because  the  pro- 
perty sold  was  west  of  Twentieth  and  not  of 
Twenty-first  Street.  The  auditor  was  of  opinion 
that  the  description  in  the  claim  of  T.  Williams 
&  Co.  was  sufficiently  accurate,  saying  in  his  re- 
port: **As  the  auditor  understands  the  law,  the 
rule  is,  that  a  claim  is  not  necessarily  void  be- 
cause it  does  not  accurately  describe  the  build- 
ing, and  that  if  there  be  enough  in  the  descrip- 
tion of  the  locality  and  other  peculiarities  of  the 
building  to  identify  it,  to  point  it  out  with  rea- 
sonable certainty — with  certainty  to  a  common 
intent — the  statutory  requisition  is  sufficiently 
complied  with.  If  the  description  is  sufficiently 
accurate  to  prevent  mistake  on  the  part  of  the 
creditor  and  purchaser,  the  lien  is  good.  (Ken- 
nedy V.  House,  5  Wr.  39 ;  Washburn  v.  Russel, 
I  Barr,  499 ;  Shaw  v,  Barnes,  5  Barr,  18  ;  Ewing 
r.  Barras,  4  W.  &  S.  467.)*'  The  auditor,  there- 
fore, awarded  payment  of  the  claim. 

J.  P.  Williams  filed  exceptions  which  were 
overruled  by  the  Court,  and  the  report  was  con- 
firmed. He  then  took  this  appeal,  assigning  for 
error  the  Court's  decree. 

E,  K,  Nichols y  for  the  appellants. 

This  is  not  a  case  of  doubt  or  uncertainty.  The 
claim  locates  the  property  west  of  Twenty-first 
Street.  This  is  not  the  property  sold.  A  dis- 
tinction exists  between  the  ambiguity  and  the  in- 
accuracy of  language. 

I  Greenleaf  on  Evidence,  \  299. 

Hcraberger  v,  Kohler,  i  Weekly  Notes,  311. 

The  mechanics'  lien  acts  being  in  derogation 
of  the  common  law  should  be  strictly  construed.  A 
claim  must  show  on  its  face  the  names  of  the  par- 
ties, the  amount  of  the  debt,  and  the  locality  and 
description  of  the  building.  It  is  no  answer  to  a 
wrongly  described  locality  to  say  that  the  parties 
interested  have  not  been  misled  by  the  misde- 
scription. Regard  must  b^  had  to  correctness  in 
describing  the  property  to  be  affected. 

Thayer  (Harlan  with  him),  contra,  was  not 
called  upon. 

Jan.  21,  1878.  The  Court.  This  is  not  the 
case  of  a  variant  description  of  the  property  sub- 


ject to  the  mechanic's  claim,  leading  directly  away 
from  the  true  lot,  but  it  is  merely  dubious,  with 
sufficient  on  its  face  to  lead  to  the  true  lot.  Both 
lots  were  described  as  adjoining  and  situate  on 
the  north  side  of  Christian  Street,  and  116  feet 
west  of  Twentieth  Street.  The  houses  were  both 
three  storied,  with  two  storied  back  buildings. 
No.  2  was  correctly  described  as  west  of  Twen- 
tieth Street.  The  fact  that  by  a  patent  error  No. 
I  was  placed  west  of  Twenty-first  Street  cloarly 
did  not  lead  away  from  the  true  position  of  the 
houses.  It  simply  created  some  confusion,  but 
did  not  actually  mislead.  The  auditor  having 
found  the  lot  in  question  to  be  west  of  Twen- 
tieth instead  of  Twenty-first,  there  is  no  reason 
that  the  mechanic's  claim  should  be  lost  by  such 
an  error. 

Decree  affirmed  with  costs  of  the  appeal,  and 
the  appeal  is  dismissed. 

Per  Curiam. 


Oct.  &  Nov.  *77,  98  &  99.  Nov.  19,  1877. 

Kerr  v.  Roberts  et  al. 

Bills  and  notes — Protest — Notice  of^  wJien 
sufficient, 

A  hotel  in  a  town,  where  a  party  to  a  negotiable  note  is 
in  the  habit  of  stopping  when  he  comes  into  the  town 
from  his  known  place  of  country  residence,  is  not  a  place 
at  which  notice  of  protest  and  non-payment  of  the  note 
should  necessarily  be  left  by  the  notary. 

In  such  case  a  notice  by  mail  to  his  nearest  post-office 
address  is  sufficient  to  charge  him  as  indorser. 

Error  to  the  Common  Pleas  of  Crawford 
County. 

Two  actions  of  assumpsit,  by  Roberts  &  Co. 
against  Adam  Kerr,  as  indorser  of  two  notes  for 
$600  each,  made  by  Archie  Johnston  to  the 
order  of  Adam  Kerr,  and  by  him  indorsed,  both 
dated  March  19,  1875,  ^"^  payable  three  and 
four  months  after  date  respectively,  at  Roberts  & 
Co.*s  bank  in  Titusville,  Pa. 

At  the  maturity  of  the  first  of  these  notes,  on 
June  22,  1875,  upon  demand  made  at  Roberts  & 
Co.'s  bank  for  payment,  the  same  was  refused. 
On  July  22,  1875,  at  the  maturity  of  the  second 
note,  a  like  demand  and  refusal  occurred.  The 
notes  were  both  protested  for  non-payment  im- 
mediately after  the  refu  al  by  the  maker  to  pay, 
and  the  notary  who  made  the  protest  fii:st  sought 
Kerr  at  the  American  Hotel  in  Titusville,  which 
place  he  was  in  the  habit  of  frequenting  while  in 
town.  Not  finding  him  there,  the  notary  de- 
posited notices  of  protest  in  each  case  in  the 
Titusville  post-office,  directed  to  Adam  Kerr, 
Titusville. 

On  August  7,  1875,  both  of  these  notices  were 
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returned  to  the  notary  as  **  not  called  for/'  and 
he  then  directed  that  they  sh6uld  be  put  in  the 
box  of  Miss  Wilson,  with  whom,  it  was  alleged, 
Kerr  regularly  resided,  a  short  distance  out  of 
town.  The  nearest  post-office  to  the  residence 
of  Kerr  was  that  of  Titusville. 

Two  separate  suits  were  brought  against  Kerr 
upon  his  indorsements  of  these  two  notes,  and 
the  cases  were,  by  consent,  tried  together. 

Upon  the  trial,  the  defendant  offered  to  prove 
that  he  spent  the  greater  part  of  his  time  at  the 
American  Hotel  in  Titusville,  and  only  went  out 
to  the  house  of  his  niece,  Miss  Wilson,  on  Satur- 
day evenings,  returning  to  Titusville  on  Monday 
morning ;  that  all  persons  having  business  with 
Adam  Kerr  invariably  inquired  for  him  at  the 
American  Hotel;  and  that  this  hotel  was  his 
stopping  place,  and  was  so  known  in  the  com- 
munity. Objected  to;  objection  sustained;  ex- 
ception. 

The  Judge  instructed  the  jury  to  find  for  the 
plaintiff.  Verdict  and  judgment  for  plaintiff  ac- 
cordingly. The  defendant  took  this  writ,  assign- 
ing for  error  the  rejection  of  his  offers  of  evi- 
dence and  the  instruction  of  the  Court. 

6^.  T,  Neill  {Af,  /.  Heywang  with  him),  for 
the  plaintiff  in  error. 

We  showed  that  Kerr  never  had  actual  notice 
of  the  non-payment  of  these  notes,  and  it  was 
,  then  proper  for  us  to  show,  by  way  of  rebuttal  to 
the  certificate  of  the  notary,  that  due  diligence  in 
giving  notice  had  not  been  used,  because  it  was 
notorious  that  Kerr  stopped  at  the  American  Ho- 
tel when  in  town,  and  that  all  persons  desiring 
to  see  him  sought  him  there.     Tliat  was  the  pro- 
per place  at  which  to  give  him  notice. 
Murphy  v.  Richardson,  4  Casey,  288. 
Lawrence  v.  Miller,  16  N.  Y.  235. 

An  indorser  is  entitled  to  the  best  notice  pos- 
sible under  the  circumstances,  and  the  posting  of 
a  notice  in  the  mails  is  the  last  method  to  be 
adopted,  and  is  then  only  evidence  of  diligence. 
But  here  a  better  mode  was  possible,  and  was 
known  to  the  plaintiffs.*  They  were  therefore 
guilty  of  such  negligence  as  would  release  an  in- 
dorser. 

Edwards  on  Bills,  *6ii. 

Spencer  v.  Bank  of  Salina  3  Hill  (N.  Y.),  520. 

Pearson  Churchy  contra. 

The  notice  of  the  dishonor  of  these  notes  was 
given  in  the  usual  way,  by  directing  a  sealed  en- 
velope containing  the  notice  to  the  j)ost-office 
nearest  the  indorser's  residence. 

There  can  be  no  question  as  to  the  sufficiency 
of  such  notice. 

Jones  V,  Lewis,  8  W.  &  S.  14. 

Byles  on  Bills,  220,  221,  Sharswood*s  Ed. 

Jan.  7,  1878.  The  Court.  All  the  assign- 
ments of  error  in  this  case  resolve  themselves  into 
a  single  point,  viz.,  is  a  hotel  in  a  town  where  a 


party  to  a  negotiable  note  stops  when  he  comes 
into  the  town,  and  though  it  be  his  place  of  com- 
mon ^nd  idle  resort,  frequented  habituaJly  for 
drinking  and  sleeping,  a  place  at  which  notice  of 
protest  and  non-payment  of  the  note  must  be  left 
by  the  notary,  the  party  actually  living  out  of  the 
town. at  his  own  known  place  of  residence.  We 
discover  no  error  in  holding  that  it  was  not  a 
proper  place  for  the  service  of  such  a  notice. 
Had  the  party,  been  found  there  and  personally 
served  with  the  notice,  no  question  as  to  the  place 
itself  could  have  arisen. 
Per  Curiam.    Judgment  affirmed. 


Oct.  &  Nov.  1877.  Oct.  23,  1877. 

Union  Express  Co.  v.  Shoop. 

Bailment — Common  carriers — Rights  and  duties 
of  connecting  express  companies — Rights  of  the 
consignee  as  against  the  second  company — Con- 
structive notice. 

A  second  carrier  company,  receiving  goods  at  the  end 
of  a  first  company's  line,  and  transporting  them  to  their 
destination » is  not  chargeable  with  the  omission  of  the 
first  company  to  report  the  prepayment  of  freight,  and  is 
entitled  to  retain  possession  of  the  goods  for  a  length  of 
time  reasonably  sufficient  to  inform  itself  of  the  true  state 
of  facts. 

Error  to  the  Common  Pleas  of  Armstrong 
County. 

This  was,  in  the  Court  below,  an  appeal  from 
the  judgment  of  an  alderman  for  $40,  in  favor  of 
John  H.  Shoop  v.  Union  Express  Company.  To 
the  ijarr.  filed  the  defendant  pleaded  non  assimtip- 
sit,  and  payment  with  leave,  etc. 

The  action  was  originally  brought  to  recover 
I26.25,  the  value  of  a  box  of  furs  shipped  from 
Philadelphia  in  1872,  by  Lippincott  &  Co.,  and 
consigned  to  John  H.  Shoop,  Freej)ort,  Pa.  The 
shipment  from  Philadelphia  was  by  the  Adams 
Express  Company,  which  line  terminated  at 
Pittsburgh,  at  which  place  the  goods  were  trans- 
ferred to  the  Union  Express  Company,  its  line 
running  north  of  Pittsburgh  through  the  town  of 
Freej)ort,  the  residence  of  the  consignee.  The 
receipt  stipulated  that  the  Adams  Express  Com- 
pany should  be  liable  as  forwarders  only.  The 
two  Express  Companies  were  wholly  different 
and  independent  carriers,  the  only  relation  be- 
tween the  two  companies  being,  as  expressed  in 
the  testimony  of  the  superintendent  of  the  Union 
Express  Company,  as  follows :  *  *  The  same  agree- 
ment exists  between  the  Adams  and  Union  Ex- 
press Companies  that  exists  between  all  other 
forwarding  companies,  that  th^  one  pays  the 
charges  of  the  other  for  all  services  rendered  for 
them  on  their  lines.  The  Union  Express  Com- 
pany looks  to  the  Adams  Company  for  expressage 
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fees  on  packages  expressed  at  Philadelphia  to 
Freeport,  when  prepaid,  and  will  have  notice  of 
the  fact,  providing  the  Adams  Company  prepays 
the  Union  Company  in  Pittsburgh  her  charge 
from  Pittsburgh  to  Freej)ort.  We  settle  between 
the  Adams  Company  and  Union  Company  every 
day.  When  the  goods  come  from  Philadelphia 
to  Freeport,  prepaid  or  not,  we  send  them  on  as 
rapidly  as  possible."         • 

In  this  instance  the  transportation  charges 
(J 1. 25)  were  prepaid  in  Philadelphia  to  the 
Adams  Express  Company,  but  the  fact  of  pre- 
payment was  neither  marked  upon  the  box  nor 
upon  the  way  bill.  There  was  no  evidence  that 
the  Union  Express  Company  had  either  knowl- 
edge or  notice  of  such  prepayment.  The  agent 
of  the  Union  Express  Company  at  Freeport  had 
no  authority  to  deliver  any  non-prepaid  goods 
without  the  payment  of  the  charges.  On  the 
arrival  of  the  package  at  Freeport,  notice  was 
given  to  the  consignee,  who  sent  his  clerk  for 
them.  The  agent  refused  to  deliver  the  goods 
unless  Shoop  paid  the  charges,  or  satisfied  him 
that  they  were  prepaid,  stating  at  the  same  time 
that  if  the  charges  had  in  fact  been  prepaid,  he 
would  refund  them  to  Shoop  on  being  satisfied 
thereof.  Although  the  plaintiff,  then  wrote  for 
and  obtained  the  receipt  of  the  Adams  Express 
Company,  showing  the  prepayment  of  the  box, 
he  at  no  time  mentioned  it  or  exhibited  it  to  the 
agent.  The  plaintiff  refused  to  pfey  the  charges, 
and  brought  this  suit  for  the  value  of  the 
goods. 

On  the  trial  (before  Boggs,  P.  J.)  defendants* 
counsel  requested  the  Court  to  charge,  inter  alia, 
(4)  That  if  the  jury  believe  from  the  evidence 
that  neither  the  way  bill  nor  the  box  containing 
the  plaintiff's  property,  when  delivered  to  the 
defendants  at  Pittsburgh  by  the  Adams  Express 
Company,  presented  any  proper  evidence,  under 
the  practice  and  arrangement  of  the  transporta- 
^on  company,  that  the  goods  had  been  prepaid 
<o  Freeport,  in  that  event  the  defendant  had  a 
right  to  demand  the  payment  of  charges  from 
the  consignee  at  Freej)ort,  and,  upon  his  refusal 
to  pay,  hold  the  goods  until  such  payment  was 
made,  or  satisfectory  evidence  furnished  of  pre- 
pojinent  in  Philadelphia. 

Answer,  **  Answered  in  the  negative  as  ex- 
plained in  the  general  charge." 

In  the  general  charge  the  Court  instructed  the 
jury,  inter  alia,  as  follows:  **Then  if  you  find 
from  the  evidence  this  theory  of  the  defendants 
to  be  true,  and  that  the  plaintiff  had  notice  or 
knowledge,  within  a  reasonable  time,  that  the 
goods  were  at  the  office  ready  for  delivery  to 
him,  on  payment  of  express  fees,  we  instruct 
you  that  the  agent  of  the  defendants  had  no 
right  to  detain  the  goods ;  if  it  is  true  that  the  ex- 
press charges  were  prepaid  in  Philadelphia,  they 


were  bound  to  deliver  them  in  their  usual  way  as 
soon  as  the  goods  arrived  at  the  place  of  destina- 
tion, and  the  consignee  called  for  the  same." 
(Thirteenth  assignment  of  error.) 

Verdict  and  judgment  for  the  plaintiff.  De- 
fendants took  this  writ,  assigning  as  error,  inter 
alia,  the  answer  to  the  above  point,  and  the  por- 
tion of  the  charge  quoted. 

E.  S.  Golden,  for  plaintiffs  in  error. 

The  question  is,  whether  a  second  carrier 
company,  receiving  goods  at  the  end  of  the  first 
carrier  company's  line,  and  transportihg  them  to 
their  destination,  and  without  any  fault  in  itself, 
is  responsible  for  the  faults  or  errors  of  the  first 
company,  and  that  without  any  privity  of  con- 
tract with  or  existing  obligation  to  the  first  com- 
pany. There  is  no  case  to  be  found  in  England 
or  America  furnishing  a  precedent  in  law  for  the 
affirmative  of  the  proposition;  upon  what  prin- 
ciple, therefore,  can  it  be  sustained? 

David  Barclay,  for  defendant  in  error. 

The  Union  Express  Company  were  bound  to 
know  that  the  charges  had  been  paid,  and  it  was 
their  duty  to  deliver  the  goods  to  the  consignee 
on  demand. 

Nov.  19,  1877.  The  Court.  The  applica- 
tion of  a  moderate  amount  of  common  sense, 
with  a  reasonable  spirit  of  accommodation,  would 
have  saved  the  parties  the  expense  of  this  litiga- 
tion. The  original  contention  was  about  a  very 
small  matter,  the  sum  of  I1.25  for  express 
charges  upon  £l  package  of  merchandise  of  the 
value  of  I26.25,  shipped  by  Lippincott  &  John- 
son, Philadelphia,  to  John  H.  Shoop  (plaintiff 
below),  to  Freej)ort,  Pa.  The  package  was  de- 
livered to  the  Adams  Express  Company  in  Phila- 
delphia, and  the  express  charges  were  prepaid  to 
Freeport.  This  company  carried  the  package  to 
Pittsburgh,  and  there  delivered  it  to  the  Union 
Express  Company,  plaintiffs  in  error,  which  com- 
pany carried  it  to  Freeport,  its  place  of  destina- 
tion. By  the  neglect  of  the  Adams  Express 
Company  the  package  was  not  marked  prepaid 
on  the  Way  bill.  Upon  its  arrival  at  Freeport, 
the  Union  Express  Co.  notified  Mr.  Shoop  that 
the  package  was  at  their  office,  but  they  declined 
to  deliver  it  without  payment  of  the  charge  for 
freight.  There  is  evidence  that  the  agent  of  the 
company  offered  to  refund  the  freight,  if  it  sub- 
sequently appeared  that  it  had  been  paid  at  Phil- 
adelphia. It  is  also  undisputed  that  Mr.  Shoop 
wrote  to  the  shippers  in  Philadelphia,  and  re- 
ceived from  theip  a  reply  inclosing  the  receipt 
of  the  Adams  Express  Company.  After  the 
receipt  of  this  letter,  Mr.  MaLxler,  the  clerk  of 
Mr.  Shoop,  called  at  the  express  office  and 
exhibited  the  letter,  but  did  not  show  the  receipt. 
This  omission  was  singular,  the  more  so  as  in  all 
probability  the  production  of  the  receipt  would 
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at  once  have  ended  the  difficulty.     Why  it  was 
not  done  has  not  been  explained. 

Upon  the  refusal  of  the  company  to  deliver 
the  package  under  the  foregoing  circumstances, 
the  plaintiff  below  brought  this  action  of  trover 
to  recover  its  value.  The  Court  below  ruled 
that  under  the  contract  with  the  Adams  Express 
Company,  the  Union  Express  Company  was 
bound  to  deliver  the  package  to  Mr.  Shoop  upon 
its  arrival  at  Freeport,  without  payment  of  the 
charge  for  freight,  upon  the  ground  that  by  the 
arrangement  between  the  two  companies,  the 
plaintiffs  in  error  took  upon  themselves  to  com- 
plete the  performance  of  the  contract  implied  in 
the  express  receipt,  given  in  evidence,  by  express- 
ing the  goods  from  Pittsburgh,  the  end  of  the 
Adams  line,  to  Freeport,  then  to  deliver  the 
goods  in  a  reasonable  time  to  the  consignee,  as 
the  l^w  requires.  It  is  undoubtedly  true  that 
by  virtue  of  the  receipt  and  the  understanding 
between  the  companies  the  plaintiffs  in  error 
undertook  to  complete  the  contract  made  with 
the  Adams  Company  so  far  as  to  safely  carry  the 
goods  from  Pittsburgh  to  Freeport,  and  to  deliver 
them  within  a  reasonable  time  to  the  consignee. 
But  this  was  the  extent  of  their  obligation.  They 
did  not  assume  responsibility  for  any  acts  or 
omissions  of  the  Adams  Company.  The  ship- 
ping receipt  of  the  latter  company  contained  this 
clause:  **And  if  the  same  is  entrusted  or  de- 
livered to  any  other  express  company  or  agent 
(which  said  Adams  Express  Company  are  hereby 
authorized  to  do),  such  company  or  persons  so 
selected  shall  be  regarded  exclusively  as  the  agent 
of  the  shipper  or  owner,  and  as  such  alone  liable; 
and  the  Adams  Express  Company  shall  not  be, 
in  any  event,  responsible  for  the  negligence  or 
non-performance  of  any  such  coinpany  or  person, 
and  the  shipper  and  owner  hereby  severally  agree 
that  all  the  stipulations  and  conditions  in  this 
receipt  contained,  shall  extend  to  and  inure  to 
the  benefit  of  each  and  every  company  or  person 
to  whom  the  Adams  Express  Company  may  en- 
trust or  deliver  the  above  described  property  for 
transportation,  and  shall  define  and  limit  the 
liability  therefor,  of  such  other  company  or  per- 
son.'* The  plain  meaning  of  this  is  that  each 
company  shall  be  responsible  to  the  shipper  or 
owner  for  the  property  while  in  its  custody,  but 
not  for  the  default  or  negligence  of  any  other 
company  or  person.  Now  in  what  was  the  Union 
Express  Company  in  default?  They  had  carried 
the  package  safely,  and  were  ready  to  deliver  it 
uj)on  payment  of  the  freight  charges.  But  it  was 
said  it  was  their  duty  to  have  informed  them- 
selves as  to  whether  the  express  charges  were 
paid  or  not.  They  were  informed  by  the  way- 
bill that  the  charges  were  not  paid.  It  is  tnie 
this  was  an  error;  but  whose  fault  was  that? 
Manifestly  that  of  the  Adams  Express  Company. 


by  whose  neglect  it  occurred.  Under  the  cir- 
cumstances, the  Union  Company  being  in  no 
default,  what  was  its  duty?  The  answer  is  not 
difficult.  It  was  to  deliver  to  the  consignee 
within  a  reasonable  time,  upon  notice  and  satis- 
factory evidence  that  the  freight  charges  had 
been  paid.  If  such  notice  was  not  given  by  the 
consignee  at  Freeport  he  has  no  ground  of  com- 
plaint if  the  company  declined  to  deliver  until 
such  reasonable  time  as  they  could  inquire  into 
and  ascertain  the  facts.  Still  less  reason  has  the 
consignee  to  complain  if  he  had  in  his  possession 
the  evidence  of  the  prepayment  of  the  freight 
and  neglected  or  refused  to  produce  it.  The 
Union  Express  Company  were  entitled  under  the 
circumstances  disclosed  by  the  evidence  to  a  rea- 
sonable time,  to  be  measured  by  the  distance  to 
Philadelphia  and  the  facilities  of  communication, 
to  ascertain  whether  the  charges  had  been  paid 
to  the  Adams  Express  Company,  after  which  it 
would  be  their  duty  to  deliver  the  package,  in 
case  of  such  prepayment,  to  the  consignee  when 
required.  These  views  of  the  law,  as  it  will  be 
seen,  differ  materially  from  the  rulings  of  the 
learned  Judge  of  the  Court  below  in  his  answer 
to  the  defendants'  fourth  point,  and  also  in  that 
portion  of  his  charge  embraced  in  the  13th 
assignment  of  error.  We  notice  nothing  else  in 
this  record  that  i^eeds  to  be  discussed. 

The  judgment  is  reversed,  and  a  venire  facias 
de  rwvo  is  awarded. 

Opinion  by  Paxson,  J. 

Agnew,  C.  J.,  and  Sharswood,  J.,  absent. 


Jan.  '77,  160.  March  21,  1877. 

Wright  et  al.  v.  Wigton  et  al. 

Taxes — Liability  of  estate  assigned  for  the  bene- 
fit of  creditors — Collection  of  taxes  in  Mont- 
gomery County — Acts  of  March  16,  1866,  and 
March  //,  1868, 

Real  estate  and  personal  property  assijrned  for  the  bene- 
fit of  creditors  remain  liable  to  taxation  as  if  no  assign- 
ment had  been  made,  and  the  personal  property,  while  it 
remains  on  the  real  estate,  may  be  distrained  and  sold  both 
for  taxes  assessed  against  the  real  estate  before  the  assign- 
ment and  for  those  assessed  afterwards. 

The  Act  of  March  16,  1866  (P.  L.  226),  relating  to  the 
collection  of  taxes  in  Montgomery  County  is  not  repealed 
by  the  Act  of  March  17,  1868  (P.  L.  342). 

On  December  31,  1874,  real  estate  and  personal  pro- 
perty thereon  situate  in  Montgomery  County  were  assigned 
for  the  benefit  of  Creditors.  On  December  18,  1875,  the 
tax  collectors  of  the  county  levied  upon  and  distrained  the 
personal  property  remaining  on  the  real  estate  for  taxes  of 
1 874  and  1 875  assessed  against  the  real  estate.  Upon  a  case 
stated  to  determine  their  right  to  make  such  levy : 

/»Vii/ (reversing  the  judgment  of  the  Court  below),  that 
the  assignment  did  not  exempt  the  property  from  taxes 
afterwards  assessed,  and  that,  the  assignee  not  being  a 
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purchaser  for  value,  the  personal  property  remained  liable 
f  )r  taxes  already  assessed  against  the  real  estate,  especially 
in  view  of  the  Act  of  March  16, 1866,  rendering  personal 
property  in  Montgomery  County  liable  for  taxes  of  the  cur- 
rent year  assessed  before  the  owner  took  possession  of  the 
real  estate. 

School  Directors  of  Lancaster  v.  Rathvon,  6  C.  533, 
distinguished. 

Error  to  the  Common  Pleas  of  Montgomery 
County. 

Amicable  action.  Case  stated,  in  which  the 
collectors  of  county,  borough,  and  school  taxes 
for  Montgomery  County  were  plaintiffs,  and 
Wigton  et  aL ,  assignees  for  benefit  of  creditors  of 
Schall  &  Co. ,  were  defendants. 

On  the  31st  December,  1874,  Schall  &  Co. 
executed  and  delivered  to  R.  B.  Wigton  and  Wil- 
liam H.  Jones  a  voluntary  deed  of  assignment  of 
all  partnership  property,  real  and  personal,  in 
trust  for  the  benefit  of  their  creditors.  On  De- 
cember 18,  1875,  C.  W.  Wright,  one  of  the 
plaintiffs  and  collector  of  taxes  for  the  county  of 
Montgomery  and  the  borough  of  Norristown,  by 
virtue  of  a  warrant  against  Schall  &  Co.,  levied 
and  made  a  distress  upon  the  assigned  personal 
property  in  the  borough  of  Norristown  as  follows : 


Borough  tax  for  the  year  1874  . 

"  •«  "  1875  . 

County  Ux  "  1875 . 


I320  54 
320  54 
161  14 


On  December  18,  1875,  Charles  Slingluff,  one 
of  the  plaintiffs  and  a  collector  of  school  taxes 
for  the  borough  of  Norristown,  under  a  warrant 
against  Schall  &  Co. ,  levied  uj)on  and  made  a  dis- 
tress upon  the  said  assigned  personal  property  as 
follows : 

School  tax  for  school  district  of  Norristown  for  the 
year  1875-6 ^286  20 

The  tax  for  the  year  1874  was  assessed  on  the 
assigned  real  estate  of  Schall  &  Co.  prior  to  the 
date  of  the  deed  of  assignment,  and  the  rest  of  the 
taxes  were  assessed  against  Schall  &  Co.  since  the 
execution  of  the  deed  of  assignment. 

If  the  Court  should  be  of  opinion  that  the  per- 
sonal property  levied  and  distrained  upon  is  liable 
for  the  payment  of  the  taxes  or  any  part  thereof, 
then  judgment  to  be  entered  in  favor  of  the  respec- 
tive plaintiffs  for  such  amount  as  the  Court  shall  be 
of  opinion  each  is  entitled  to.  But  if  the  Court 
should  be  of  a  contrary  opinion,  then  judgment 
to  be  entered  in  favor  of  the  defendants  as  be- 
tween both  or  either  of  the  plaintiffs.  Either 
party  to  have  the  right  to  sue  out  a  writ  of  error 
to  the  Supreme  Court. 

The  Court  below  TRoss,  P.  J.)  entered  judg- 
ment for  the  defendants.  The  plaintiffs  took 
this  writ,  assigning  for  error  the  entry  of  this 
judgment. 


B.  £,  Chain  (with  whom  were  George  N. 
Corson  and  /.  Wright  Apple)  ^  for  the  plaintiffs 
in  error. 

The  46th  section  of  the  Act  of  15th  April, 
1834  (Purd.  Dig.  1370)  provides  that — 

"the  goods  and  chattels  of  any  person  occupying  any  real 
estate  shall  be  liable  to  distress  and  sale  for  the  non-pay- 
ment of  any  taxes  assessed  upon  such  real  estate,  during 
his  possession  or  occupancy  and  remaining  unpaid,  in  like 
manner  as  if  they  were  the  goods  and  chattels  of  the  owner 
of  such  real  estate." 

The  tax  for  1874  was  for  the  current  year,  and 
therefore  within  the  Act  of  March  16,  1866  (P. 
L.  226),  which  provides — 

**  that  the  goods  and  chattels  of  any  owner  or  occupier  of 
any  messuage  or  lot  or  piece  of  ground  within  the  county 
of  Montgomery,  shall  be  liable  to  be  distrained  for  the 
taxes  of  the  then  current  year  assessed  on  such  premises, 
although  said  taxes  may  have  been  assessed  on  said  pre- 
mises before  such  owner  look  possession  or  became  owner 
thereof." 

It  is  argued,  on  the  authority  of  Smeich  v.  York 
County  (18  Sm.  439),  that,  because  the  tax  was 
not  assessed  during  the  possession  or  occupancy 
of  the  assignee,  therefore  the  property  was  not 
liable  to  levy.  But  that  was  the  case  of  a  pur- 
chaser at  sheriff's  sale,  and  is  clearly  distinguish- 
able, for  an  assignee  under  a  deed  of  assignment 
is  not  a  purchaser.  Possession  and  occupancy  of 
the  assignee  is  but  the  possession  and  occupancy 
of  the  assignor. 

Spackman  v.  Ott,  15  Sm.  131. 

Ritter  v,  Brendlinger,  8  Sm.  68. 

Ludwig  V.  Highley,  5  Barr,  132. 

Vandyke  v.  Christ,  7  W.  &  S.  373. 

Twelves  v,  Williams,  3  Wh.  485. 
The  answer  to  the  contention  that  the  property 
is  relieved  from  taxes  because  held  in  trust  for 
creditors  is  found  in  the  Act  of  April  2 2d,  1846 
(Purd.  Dig.  1 381),  which  provides  that  **all 
property,  real  or  personal  (not  taxed  under  ex- 
isting laws),  held,  owned,  used,  or  invested  by 
any  person,  company,  or  corporation,  in  trust  for 
the  use,  benefit,  or  advantage  of  any  other  per- 
son, company,  or  corporation,  excepting  always 
such  property  as  shall  be  held  in  trust  for  religious 
purposes,  shall  be  liable  to  taxation."    See  also — 

Constitution  of  1874,  Art.  9,  section  2. 
James  Boydy  contra. 

The  Act  of  March  16,  1866,  was  repealed  by 
the  Act  of  March  17,  1868  (P.  L.  342),  but  in 
any  event  it  is  not  applicable,  because  assignees 
are  not  owners  or  occupiers  of  the  premises 
within  the  meaning  of  the  act.  The  act  refers  to 
purchasers.  Assignees  for  the  benefit  of  creditors 
are  not  purchasers.  They  are  merely  trustees 
recognized  by  law  to  execute  a  trust  in  conformity 
with  law.  Distress  for  taxes  cannot  interfere  with 
the  execution  of  the  trust.  No  preference  is 
given  by  law  to  taxes.     ITiis  case  is  governed  by 

Jefferis*s  Appeal,  9  Casey,  40. 

School  Direaors  r.  Rathvon,  6  Casey,  533. 
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The  Act  of  March  17,  1868,  requires  that  the 
deHnquent  tax-payer  should  be  named  in  the 
schedule  accompanying  the  warrant.  In  this  case 
the  assignees  were  not  named,  and  are  neither 
within  the  letter  nor  the  spirit  of  the  act. 

The  assessment  must  be  made  during  possession 
or  occupancy. 

Smeich  v.  The  County  of  York,  18  Sm.  439. 
No  assessment  was  made  against  the  assignees 
or  the  assigned  estate.  The  collectors  cannot 
levy  on  the  assigned  personalty,  for,  having  made 
no  levy  before  assignment,  they  had  no  lien  on 
the  personalty. 

Moore  v.  Marsh,  10  Sm.  46. 
Parsons  v.  Allison,  5  Watts,  72. 
Property  which  the  law  has  taken  into  its  own 
hands  simply  to  collect  and  then  to  distribute,  is 
not  liable  to  taxation. 

School  Directors  v,  Rathvon,  supra. 

May  7,  1877.  The  Court.  As  a  general  rule 
all  lands  in  this  commonwealth  are  subject  to 
taxation .  No  Act  of  Assembly  has  exempted  from 
such  liability  the  real  estate  on  which  the  taxes  in 
question  were  assessed.  It  is  claimed  that  the 
voluntary  assignment  of  this  land  made  for  the 
benefit  of  creditors  had  that  effect.  That  it  not 
only  prevented  the  collection  of  the  taxes  assessed 
prior  to  the  assignment,  but  also  prohibited  the 
levying  of  subsequent  taxes  on  the  land  while  it 
remained  in  the  hands  of  the  assignee.  This  view 
gives  an  undue  effect  to  the  assignment.  A  belief 
in  its  correctness,  probably  did  much  towards 
leading  the  Court  to  an  erroneous  conclusion. 

It  is  well  settled  in  this  State  by  numerous  de- 
cisions, that  a  voluntary  assignee  is  not  a  bona 
fide  purchaser  for  value.  He  is  the  mere  repre- 
sentative of  the  debtor,  enjoying  his  rights  only, 
and  is  bound  where  he  would  be  bound.  (Twelves 
V.  Williams,  3  Wharton,  485  ;  Vandyke  v,  Christ, 
7  W.  &  S.  373  ;  Ludwigz;.  Highley,  5  Barr,  132; 
Jn  re  Fulton's  Estate,  i  P.  F.  Smith,  204;  Spack- 
man  v.  Ott,  15  Id.  131.)  Nor  are  the  creditors, 
for  whom  he  holds  the  property  in  trust,  pur- 
chasers for  value.  They  are  not  parties  to  the 
deed.  They  have  relinquished  nothing  in  com- 
pensation of  the  benefits  of  the  trust.  They  have 
not  agreed  to  look  to  it  for  satisfaction  of  their 
claims.  They  have  no  title  to  the  property  as- 
signed. They  acquired  a  right  only  to  enforce 
the  duty  undertaken  by  the  assignees.  (Twelves 
V,  Williams,  supra;  Jefferis*s  Appeal,  9  Casey,  39 ; 
Fulton's  Estate,  supra;  Spackmanz;.  Ott,  supra!) 
The  assignee  then  being  the  hand  only  of  the 
assignor,  through  which  the  latter  distributes 
his  property,  it  follows  that  it  remains  Hable  to 
taxation,  as  if  no  assignment  had  been  made.  It 
is  no  more  exempt  from  taxation  than  lands  de- 
vised to  an  executor  to  sell  for  the  payment  of 
debts.  In  either  case  the  lands  continue  subject 
to  taxation. 


The  remaining  question  is  whether  the  personal 
property  was  legally  liable  to  distress  for  the  non- 
payment of  the  taxes. 

The  borough  taxes  were  for  the  years  1874  and 
1875  ;  the  county  tax  for  1875  ;  ^"^^  ^^^  school 
tax  for  1875-6.  The  assignment  of  both  real 
and  personal  estate  was  made  31st  December, 

1874.  The  distress  was  made  i8th  December, 

1875,  o^  t^c  personal  property  assigned  which 
still  remained  on  the  premises  thus  taxed. 

It  is  undoubtedly  true  that  the  warrant  of  a 
collector  of  taxes  is  no  lien  on  property  before 
actual  seizure.  It  was  also  held  in  Smeich  v. 
County  of  York  (18  P.  F.  Smith,  439),  that  Ainder 
the  Act  of  15  April,  1834,  the  goods  and  chattels 
of  a  person  occupying  real  estate,  were  not  liable 
to  distress  and  sale  for  the  non-payment  of  taxes 
assessed  thereon  in  like  manner  as  if  they  were 
the  goods  and  chattels  of  the  owner  of  such  real 
estate,  unless  they  were  assessed  during  his  pos- 
session or  occupancy  thereof.  But,  as  we  have 
shown,  the  assignment  was  not  a  bona  fide  sale 
of  the  property  for  a  valuable  consideration.  The 
title  thereto  remained  in  the  assignor  for  all  pur- 
poses not  inconsistent  with  the  trust.  Neither 
the  assignee  nor  the  creditors  can  successfully 
claim  that  the  property  shall  be  exempt  from  the 
public  burdens.  This  view  of  the  case  is  further 
supported  by  the  Act  of  i6th  March,  1866  (P.  L. 
226).  Section  i  declares  **that  from  and  after 
the  passage  of  this  act,  the  goods  and  chattels  of 
any  owner  or  occupier  of  any  messuage,  or  lot  or 
piece  of  ground,  within  said  county  of  Mont- 
gomery, shall  be  liable  to  be  distrained  for  the 
taxes  of  the  then  current  year  assessed  on  such 
premises,  although  said  taxes  may  have  been  as- 
sessed on  said  premises  before  said  owner  took 
possession  or  became  owner  thereof.** 

Section  2  authorized  the  goods  and  chattels 
to  be  distrained  anywhere  within  the  county, 
although  the  same  are  not  on  the  premises.  The 
Act  of  17th  March,  1868  (P.  L.  342),  relating  to 
the  collection  of  taxes  in  the  same  county,  does 
not  repeal  these  provisions  in  the  Act  of  1866. 
It  leaves  the  liability  of  property  to  taxation  and 
the  property  subject  to  distress  for  the  non-pay- 
ment of  taxes  untouched. 

The  tax  for  1874  was  laid  and  due  before  the 
assignment.  The  personal  property  was  liable 
to  distress  at  the  time  the  assignment  was  made. 
No  such  change  of  possession  took  place  as  to 
remove  that  liability. 

The  School  Directors  of  the  City  of  Lancaster 
V,  Rathvon  (6  Casey,  533)  has  been  cited  as  sus- 
taining a  different  view.  An  examination  of  that 
case  shows  it  to  be  wholly  unlike  the  case  now 
under  consideration.  There  all  the  taxes  as- 
sessed on  the  real  estate  had  been  paid.  No 
question  was  raised  as  to  the  liability  of  the  as- 
signee to  pay  those  taxes,  nor  of  the  liability  of 
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the  personal  property  thereon  to  distress  for 
their  non-payment.  The  only  question  was 
whether  the  bills  receivable  were  liable  to  assess- 
ment and  taxation  in  the  hands  of  the  assignee. 
The  Court  held  they  were  not.  Nothing  in  that 
case  in  the  slightest  degree  impinges  on  the  doc- 
trine that  the  persond  property  on  the  land  is 
liable  for  the  taxes  assessed  on  the  same  land.  It 
follows,  therefore,  that  the  learned  Judge  erred  in 
entering  judgment  in  favor  of  the  defendants,  and 
it  must  be  reversed. 

Judgment  reversed.  And  now,  to  wit,  May  7, 
1877,  judgment  is  hereby  entered  in  favor  of  C. 
M.  Wright,  one  of  said  plaintiffs,  for  the  sum  of 
^802.22;  and  in  favor  of  Chas.  Slingluff,  the 
other  plaintiff,  for  the  sum  of  I286.20,  according 
to  the  case  stated. 

Opinion  by  Mercur,  J. 


Common  ^^leas— lEquitg* 


C  P.  No.  4-  Dec  13,  1877. 

Johnson  v.  Whiteall  et  al. 
Inheritance — Intestate  laws — Adoption  Act — The 
Adoption  Act  does  not  modify  ^^  of  the  Intes- 
tate Act  excluding  from  inheritance  persons 
who  are  not  of  the  blood  of  the  perqtdsitor. 
Hearing  on  bill  and  answer. 
The  following  facts  appeared : — 
By  her  will,  dated  March  13th,  1857,  Mrs. 
Jane  Johnson  devised  to  testamentary  trustees 
certain  real  estate  in  the  city  of  Philadelphia,  in 
trust  to  collect  the  rents  and  profits  thereof,  and 
to  pay  them  over  to  her  son,  Samuel  B.  Johnson, 
for  and  during  the  term  of  his  natural  life,  the 
same  not  to  be  subject  to  any  debts  or  liabilities 
contracted  by  him,  and  immediately  after  his 
death  to  grant  and  convey  the  said  real  estate  to 
such  person  or  persons,  for  such  estate  and  in 
such  proportions  as  would,  by  the  intestate  laws 
of  this  Commonwealth,  be  entitled  to  the  same  if 
he,  the  said  Samuel,  had  died  intestate,  seized 
thereof  in  fee. 

Other  parts  of  her  estate  were  similarly  dis- 
posed of,  in  trust  for  three  other  sons.  Her  re- 
siduary estate  was  devised  and  bequeathed  to 
trustees  upon  like  trusts,  for  the  benefit  of  her 
four  sons  for  life,  with  a  similar  limitation  of  the 
remainders  in  each  to  such  persons  as  would,  by 
the  intestate  laws  of  Pennsylvania,  be  entitled  to 
the  same,  if  the  sons  had  respectively  died  intes- 
tate, seized  in  fee.    By  a  codicil  the  testatrix  re- 


stricted the  amount  of  income  to  be  paid  to  her 
son  Samuel  to  such  sums  as  the  trustees  might, 
in  their  own  discretion  and  judgment,  think  pro- 
per and  conducive  to  his  welfare,  and  not  to  his 
injury. 

On  the  8th  of  May,  1875,  Samuel  B.  Johnson 
applied  to  the  Court  of  Common  Pleas  for  per- 
mission to  adopt  Ann  Booth  Francis,  a  minor 
(the  complainant),  under  the  provisions  of  the 
Act  of  May  4th,  1855  (Purd.  Dig.  p.  61), 
which  petition,  having  been  assented  to  by  her 
mother,  was  duly  granted,  and  it  was  decreed,  in 
accordance  with  the  Act,  that  she  should  have 
**all  the  rights  of  a  child  and  heir  of  the  said 
Samuel  B.  Johnson."  Ann  Booth  Francis  was  a 
step-daughter  of  Samuel  B.  Johnson,  being  a 
daughter  of  his  wife  by  James  Francis,  her  for- 
mer husband.  Samuel  B.  Johnson  died  Decem- 
ber 1 8th,  1876,  leaving  a  widow  and  no  child, 
except  his  adopted  daughter,  the  complainant. 

The  bill  was  filed  by  the  said  Ann  B.  F.  John- 
son, by  her  guardian,  against  the  trustees  and 
cestuis  que  trustent  under  the  will  of  Mrs.  Jane 
Johnson,  setting  out  the  foregoing  facts,  and 
praying  for  a  decree  that  all  the  said  estate,  real 
and  personal,  devised  for  the  use  of  Samuel  B. 
Johnson  for  life,  and  after  his  death  as  above 
set  forth,  should  be  conveyed  and  assigned  by 
the  said  trustees  in  fee  to  the  said  complainant, 
Ann  B.  Francis  Johnson ;  and  for  an  account  of 
the  income  thereof  since  the  death  of  the  said 
Samuel  B.  Johnson. 

The  answer  denied  that  under  the  Adoption 
Act,  or  the  decree  thereunder,  the  complainant 
was  entitled  to  any  interest  in  the  estate  of  the 
said  Mrs.  Johnson,  or  that  the  said  Samuel  B. 
Johnson  died  seized  of  any  inheritable  estate  un- 
der the  said  will;  and  averred  that  4he  trust 
created  by  the  said  will  for  the  first  takers  was 
designed  by  the  testatrix  to  extend  the  final  en- 
joyment of  her  estate  to  her  grandchildren. 

W,  H,  Drayton,  for  the  complainant. 

The  will  was  carefully  drawn,  and  a  phrase  se- 
lected which  means,  not  children  or  issue,  but 
heir.  This  takes  the  case  out  of  the  decision  of 
Schafer  v.  Eneu  (4  Sm.  304).  The  adopted  child 
is  given  *'all  the  rights  of  a  child  and  heir  of 
such  adopting  parent.'*  The  Adoption  Act  must 
be  read  as  a  part  of  the  Intestate  Act,  and  repeals 
itpro  tanto, 

[Thayer,  P.  J.  By  the  Act  of  April  27,  1855, 
an  illegitimate  child  was  endowed  with  capacity 
to  inherit  from  its  mQ\!cvtx,'&XiA  vice  versa;  but 
in  Grubb*s  Appeal  (8  Sm.  55)  it  was  decided 
that  the  mother's  next  of  kin  could  not  inherit 
from  the  child.] 

Geo,  Junkiny  for  the  defendants. 

The  testatrix  clearly  manifests  the  intention 
that  the  cestuis  que  trustent  should  have  no  con- 
trol over  the  estate.     If  the  construction  con- 
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tended  for  be  adopted,  the  intention  will  be  de- 
feated. The  underlying  principle  of  the  Intestate 
Act  (P.  L.  1855,  430)  is,  that  the  property  should 
remain  in  the  blood  of  the  decedent,  the  only 
exception  being  in  favor  of  husband  and  wife. 
At  the  time  of  the  execution  of  the  will  both 
Acts  existed,  and  there  is  no  conflict  between 
their  respective  provisions. 

The  will  especially  limits  the  estate  to  such 
persons  as  would,  by  the  intestate  iawSy  be  enti- 
tled to  the  same  if  he  had  died  intestate  seized 
thereof  in  fee.  Whoever  may  be  entitled  takes, 
not  from  Samuel  B.  Johnson,  but  from  the  tes- 
tatrix as  purchaser;  he  simply  serves  to  mark 
the  stock. 

C.  A.  V. 

Jan.  5,  1878.  The  Court.  The  question  to 
be  decided  upon  the  pleadings  is,  whether  the 
fee  in  that  portion  of  the  estate  of  the  testatrix 
which  was  devised  and  bequeathed  ih  trust  for 
Samuel  B.  Johnson  for  life  has  vested  in  the  com- 
plainant, his  adopted  daughter,  or  has  passed  un- 
der the  will  to  his  surviving  brothers  and  the 
children  of  his  deceased  brothers. 

It  is  clear  that  whoever  is  to  take  the  remain- 
der is  to  take  as  a  purchaser  under  the  will  of 
Jane  Johnson,  and  not  by  descent  as  the  heir  of 
her  son.  The  son  may  be  said  to  have  been  a 
purchaser  as  to  his  life  interest ;  for,  although  at 
common  law  a  devisee,  who  takes  by  the  will 
precisely  the  estate  that  would  have  been  cast 
upon  him  by  descent,  is  in  by  descent  and  not 
by  purchase,  yet  the  case  is  different  where  there 
is  a  difference  in  quantity  between  the  estate 
which  the  devisee  would  take  as  heir  and  that 
which  he  takes  under  the  devise.  (Kinney  v. 
Glasgow,  3  Sm.  143;  Reading  v,  Royston,  i 
Salk.  242*)  But  as  purchaser  he  only  took  an 
equitable  life  estate.  He  had  nothing  in  it  which 
could  descend  to  his  heirs.  The  fee  remained  in 
the  trustees  for  the  remaindermen,  to  whom  it 
was  given  by  the  will,  and  these  remaindermen 
are  described  as  **such  person  or  persons  as 
would,  by  the  intestate  laws  of  this  Common- 
wealth, be  entitled  to  the  same  if  the  said  Samuel 
had  died  intestate,  seized  thereof  in  fee."  What 
persons  were  intended  by  Mrs.  Johnson  by  these 
words?  for  it  is  the  intention  of  the  testatrix, 
and  her  intention  alone,  which  is  to  prevail.  We 
think  those  persons  were  intended  who  would 
have  been  entitled  under  the  Intestate  Act  of 
1833.  That  Act  is  entitled  **  An  Act  relating  to 
the  descent  and  distribution  of  the  estates  of  in- 
testates." This  is  what  is  usually  understood  by 
the  Intestate  Law  of  Pennsylvania.  It  is  com- 
monly called  the  Intestate  Law,  sometimes  the 
Statute  of  Distributions.  It  is  in  itself  a  complete 
code  of  laws  upon  the  subject  to  which  it  relates. 
Its  provisions  are  in  accord  with  the  general  sen- 
timent of  the  people  of  this  State  upon  that  sub- 


ject, and  are  founded  in  nature  and  reason.  It 
gives  the  property  of  an  intestate  to  his  kindred, 
commencing  with  the  nearest  in  degree,  and 
scrupulously  confines  the  descent  of  red  estate  to 
those  who  are  of  the  blood  of  the  ancestor  from 
whom  it  descended,  or  by  whom  it  was  devised. 
By  this  law  any  estate  derived  from  the  mother 
would,  upon  the  death  of  any  one  of  her  sons, 
go  to  those  of  her  own  blood ;  to  her  surviving 
sons,  and  to  her  grandchildren  and  granddaugh- 
ters, the  children  of  her  deceased  sons.  Can  it 
be  "believed  that  she  intended  that  any  part  of  it 
should  go  to  strangers  to  her  blood,  or,  least  of 
all,  that  it  should  go  to  an  appointee  of  a  son 
whom  she  had  tied  up  by  the  most  rigid  trusts, 
whom  she  had  deprived  of  the  least  control  over 
both  the  corpus  and  income  during  his  life,  and 
of  all  disposition  of  it  after  his  death  ?  Can  she 
be  supposed  to  have  intended  that  her  son  should 
designate  the  heir  who  should  succeed  to  her 
estate,  when  she  deprived  him  not  only  of  all 
power  of  appointment,  but  of  any  control  what- 
ever? Could  she  have  intended  to  conunit  the 
future  disposition  of  the  estate,  or  of  any  part  of 
it  to  her  son's  discretion,  when  she  expressly  de- 
prived him  of  all  discretion  and  power  even  over 
that  which  he  was  to  enjoy  himself,  and  subjected 
him  absolutely,  even  as  to  the  receipt  of  income, 
to  the  discretion  and  judgment  of  her  trustees? 
It  is  impossible  for  us  to  believe  this,  for  it  is 
contrary  to  the  whole  spirit  and  tenor  of  her  will. 
But  it  is  said  that,  however  improbable  this 
may  be  deemed,  the  testatrix  must  have  intended 
that  which  she  has  said — that  she  has  by  express 
words  limited  the  remainder  to  such  person  as 
would  be  entitled  to  the  same  by  the  intestate 
laws  if  Samuel  B.  Johnson  had  died  intestate, 
seized  thereof  in  fee.  That  if  Samuel  B.  Johnson 
had  died  intestate  and  seized  thereof  in  fee,  the 
complainant,  his  adopted  daughter,  would,  under 
the  adoption  Act  of  May  4,  1855,  have  been 
entitled  to  the  estate.  But  the  argument  leaps  to 
a  conclusion  which  is  totally  unwarranted  by  law. 
If  Samuel  B.  Johnson  had  died  intestate .  and 
seized  in  fee,  it  by  no  means  follows  that  the 
complainant  would  have  inherited  this  estate.  It 
would  have  been  necessary  in  that  event  to  have 
inquired  from  whom  the  estate  descended,  or  by 
whom  it  had  been  given  or  devised  to  him,  for 
the  9th  section  of  the  Act  of  April  8, 1833,  would 
have  excluded  from  the  inheritance  all  persons 
who  were  not  of  the  blood  of  the  perquisitor. 
There  is  not  the  slightest  pretence  to  say  that  the 
Act  of  4th  of  May,  1855,  relative  to  adoption;  has 
repealed  or  modified  in  the  least  degree  this  fun- 
damental rule  of  the  law  of  descents  as  fixed  by 
the  intestate  law  of  this  State.  It  would  require 
the  plainest  and  most  express  language,  or  the 
most  absolute  and  necessary  implication,  to  repeal 
a  rule  of  inheritance  so  deeply  imbedded  in  our 
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law  as  this.  There  is  nothing  in  the  Act  of  1855 
which  lends  the  least  countenance  to  the  supposi- 
tion that  it  was  the  intention  of  the  Legislature 
to  disturb  in  the  least  this  long  established  canon 
of  descent.  The  Act  declares  that  such  adopted 
child  shall  have  all  the  rights  of  a  child  and  heir 
of  the  adopted  parent.  It  gives  to  the  adopted 
child  the  right  to  inherit  from  the  adopting  parent, 
but  always  subject  to  the  rules  of  inheritance  laid 
down  by  the  intestate  law.  It  does  not  repeal 
the  9th  section  of  the  Act  April  8th,  1833,  which 
demands  the  indispensable  qualification  of  blood 
to  enable  her  to  inherit  an  estate  coming  to  the 
adopting  parent  by  descent  or  devise.  As  was 
said  by  Mr.  Justice  Strong,  in  Schafer  v»  Eneu 
(4Sm.  306)  the  statute  of  1855  **does  not  attempt 
the  impossibility  of  making  the  adopted  person 
the  child  of  the  adopting  parent.  It  gives  to  such 
person  the  rights  of  a  child  without  being  a  child." 
That  is,  the  right  to  inherit  fr©m  the  adopting 
parent  an  estate  of  which  he  is  the  true perguisitor. 
But  there  is  no  ground  to  allege  that  an  adopted 
child,  not  of  the  blood  of  the  ancestor  from  whom 
the  estate  is  derived,  could  inherit  such  an  estate 
from  his  adopting  parent.  The  argument  there- 
fore that  the  complainant  is  entided  to  this  estate 
because  if  her  adopted  father  Samuel  B.  Johnson 
had  died  intestate,  seized  in  fee,  she  would  have 
taken  from  him,  is  founded  in  an  erroneous  con- 
clusion. She  could  not  have  inherited  an  estate 
derived  to  him  by  descent  or  devise  from  his 
ancestor,  unless  she  was  herself  of  the  blood  of 
that  ancestor.  When  Mrs.  Johnson,  therefore, 
by  her  will  gives  the  remainder  to  such  person  or 
persons  as  would  by  the  intestate  laws  be  entided 
to  the  same  if  her  son  Samuel  had  died  intestate 
seized  thereof  in  fee,  her  words  must  be  construed 
with  reference  to  the  facts  of  the  case,  and  the 
words,  **  had  died  intestate  seized  thereof  in  fee," 
must  be  taken  to  mean  the  same  as  if  she  had  said, 
had  died  intestate  seized  thereof  in  fee  of  an  estate 
derived  from  herself. 

That  the  Act  of  1855  confers  only  a  limited 
right  upon  an  adopted  child,  and  does  not  sub- 
stitute him  in  the  place  of  a  real  child  under  the 
intestate  laws,  is  proved  by  the  decision  in  Com- 
monwealth V.  Nancrede  (8  Casey,  389),  where  it 
was  held  that  a  child  by  adoption  is  subject  to  the 
payment  of  the  collateral  inheritance  tax;  and 
Tharp  v.  Commonwealth  (8  Sm.  500),  is  to  the 
same  effect.  There  is  an  analogy  between  the 
Act  of  May  4,  1855,  relative  to  adopted  children, 
and  the  Act  of  27th  of  April,  1855  (Purd.  Dig. 
810),  which  enables  illegitimate  children  to  in- 
herit from  their  mother,  and  vice  versa.  That 
Act  declares  that  they  shall  have  capacity  to  take 
and  inherit  from  each  other  personal  estate  as 
next  of  kin,  and  real  estate  as  heirs  in  fee  simple. 
In  Grubb*s  Appeal  (8  Sm.  55),  it  was  held  that 
the  next  of  kin  of  the  mother  could  not  imder 
Vol.  v.— 3 


this  Act  inherit  as  heirs  of  the  child ;  in  other 
words,  the  Act  was  held  to  have  no  operation  in 
altering  the  intestate  laws  beyond  the  letter  of 
the  statute.  A  like  rule  may  with  propriety  be 
apphed  to  the  Act  of  May  4,  185$.  The  applica- 
tion of  that  rule,  while  it  gives  the  adopted  child 
the  right  to  inherit  from  the  adopting  parent, 
would  exclude  the  possibility  of  such  child  inherit- 
ing from  an  ancestor  of  the  adopting  parent,  and 
preserve  intact  the  rule  always  so  zealously  main- 
tained in  this  State,  that  one  who  claims  an  estate 
descended  to  or  devised  to  an  intestate  must  show 
himself  heir  to  him  by  whom  it  was  devised,  or 
from  whom  it  descended  zsperquisitor. 

When,  therefore,  Mrs.  Johnson  directed  that 
the  estate,  the  income  of  which  was  to  be  appro- 
priated during  his  life  to  the  maintenance  of  her 
son,  should  after  his  death  go  to  such  persons  as 
would  by  the  intestate  laws  be  entitled  to  the  same 
if  he  had  died  intestate,  seized  thereof  in  fee,  she 
cannot  be  supposed  to  have  intended  that  the 
estate  should  be  taken  out  of  the  ordinary  rules  of 
descent  prescribed  by  the  intestate  laws,  and  she 
must  be  presumed  to  have  known  that  such  an 
estate  derived  from  her  must  be  confined  in  its 
descent  to  heirs  of  her  own  blood.  That  this  was 
her  true  intention,  and  that  she  did  not  contem- 
plate the  possibility  of  its  being  diverted  from  her 
own  kindred  to  a  stranger  by  any  act  of  the  son, 
we  think  is  plainly  apparent  from  the  whole  will. 

We  have  considered  the  question  exclusively  in 
respect  to  the  real  estate  devised  by  the  testatrix. 
We  are  of  opinion  that  the  same  result  would  fol- 
low as  to  any  personalty  which  might  be  embraced 
in  the  residuary  estate,  for  it  is  obvious  she  in- 
tended the  same  persons  to  take  both.  But  it  is 
unnecessary  to  decide  this,  because  the  bill,  while 
suggesting  the  possibility  of  some  personal  estate 
being  comprehended  in  the  residuary  estate,  does 
not  explicitly  charge  that  any  such  personal  estate 
came  to  the  hands  of  the  trustees. 

Bill  dismissed  with  costs. 

Opinion  by  Thayer,  P.  J. 


C.  P.  No.  4.  Dec.  18,  1877. 

Times  Publishing  Co.  v.  Ladomus. 
Roads  and  highways —  Width  of  Chestnut  Street 
— New  line  thereof  y  as  provided  by  Act  of  April 
28,    1870 — Encroaclwient-^No  protection  is 
afforded  by  invoking  the  provisions  of  a  re- 
pealed law,  except  to  those  who  have  acquired 
vested  rights  prior  to  its  repeal— Injunction, 
Hearing  on  bill,  as  amended,  and  answer. 
The  original  bill,  filed  to  March  Term,  1876, 
averred  that  the  complainant  was  a  body  politic 
about  to  occupy  the  premises,  erect  a  building, 
and  conduct  its  business  at  the  southwest  corner 
of  Eighth  and  Chestnut  streets  in  the  city  of 
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Philadelphia ;  that  the  defendant  owned  and  oc- 
cupied the  premises  adjoining  those  of  the  com- 
plainant on  the  west,  having  a  front  of  fifteen  feet 
on  Chestnut  Street ;  that  by  an  Act  entitled  **An 
Act  defining  the  line  of  Chestnut  Street  in  the 
city  of  Philadelphia,"  approved  April  28,  1870 
(P.  L.  1870,  1 291),  it  was  enacted  as  follows: — 

"  That  the  south  line  of  Chestnut  Street,  between  the 
rivers  Delaware  and  Schuylkill,  shall  be  at  the  distance  of 
539  feet  southward  of  the  south  side  of  Market  Street; 
provided ^  that  this  Act  shall  not  interfere  with  any  build- 
ings now  erected  on  the  south  side  of  Chestnut  Street" 

That  the  defendant  proposed  to  erect  anew 
front  wall,  about  eleven  inches  south  of  the  line 
of  the  former  wall,  which  said  new  wall  would 
encroach  about  five  feet  on  the  line  established 
by  the  Act  of  April  28,  1870;  and  that  such 
erection  would  injure  the  complainant  in  the  use 
of  its  property.  The  bill  prayed  that  the  defend- 
ant might  be  enjoined  from  erecting  any  wall  on 
Chestnut  Street  unless  on  the  line  of  €aid  street 
as  defined  by  the  Act  of  April  28,  1870. 

A  preliminary  injunction  was .  awarded  as 
prayed,  which  decree  was,  upon  appeal  to  the 
Supreme  Court,  reversed,  the  injunction  dis- 
solved, and  the  record  remitted  to  the  Court  be- 
low for  a  final  hearing.  The  complainants  there- 
upon amended  their  bill,  averring  that  since  the 
filing  of  the  original  bill  they  had  acquired  the 
legal  title  to  their  said  premises,  and  had  com- 
menced the  demolition  of  the  old  building  and 
erection  of  a  new  building  thereon  on  the  line 
prescribed  by  the  Act  of  1870;  that  since  the 
filing  of  the  original  bill,  the  defendant  had 
erected  on  his  said  adjoining  premises  a  new  front 
wall,  which  was  built  neither  on  the  line  of  the 
old  wall  nor  on  the  line  established  by  the  Act  of 
1870,  but  encroaching  on  the  south  line  of  Chest- 
nut Street  about  five  feet ;  the  complainants  aver- 
red special  damage,  and  prayed  that  the  defendant 
be  decreed  to  take  down  the  wall  so  erected  by 
him. 

The  defendant  demurred  for  want  of  equity, 
which  demurrer  was  overruled.  (See  opinion  by 
Briggs,  J.,  reported  3  Weekly  Notes,  557.) 
The  defendant  then  filed  an  answer  setting  forth 
that  both  his  house  and  the  former  buildings  on 
complainants*  premises  were  erected  upon  lines 
furnished  by  the  city  surveyor  and  regulator  more 
than  seventy-five  years  ago,  and  were  all  nine 
inches  beyond  the  true  line  of  Chestnut  Street ; 
that  when  about  making  interior  changes,  he  was 
informed  by  the  city  solicitor  of  his  encroach- 
ment ;  that  in  pursuance  of  such  notice,  he,  with- 
out altering  the  front  foundation  wall,  was  in 
process  of  retiring  his  front  wall  nine  inches  to 
the  southward,  when  his  work  was  arrested  by 
the  special  injunction  (above  referred  to)  ;  that 
upon  the  dissolution  of  the  said  injunction  by  the 
Supreme  Court  the  alteration  was  continued  and 


completed,  with  the  knowledge  and  approval  of 
the  officers  of  the  city.  The  defendant  averred 
that  he  was  protected  by  the  proviso  of  the  Act 
of  April  28,  1 B70,  saving  buildings  then  erected; 
and,  while  denying  injury  to  the  complainant, 
averred  that,  if  any  there  were,  it  was  the  result 
of  its  own  voluntary  act. 

Sellers^  for  the  complainant.  * 

Geo,  funkin,  for  the  defendant. 

C.  A.  V. 

Jan.  5,  1878.  The  Court.  The  defendant 
admits  that  for  more  than  seventy-five  years  his 
building  has  encroached  nine  inches  northward 
into  Chestnut  Street,  and  that  distance  beyond 
the  south  line  of  said  street,  as  establibhed  prior 
to  the  passage  of  the  Act  of  April  28,  1870,  and 
that  he  has  removed  his  building  southward  to  the 
old  or  repealed  line,  thus  keeping  it  still  five  feet 
north  of  the  line  fixed  by  said  Act ;  but  claims 
that  he  is  protecJted  by  the  proviso  of  the  Act  re- 
ferred to.  This  might  be  so  had  he  moved  back 
before  the  old  line  was  repealed,  lliis,  however, 
he  did  not  do  for  more  than  five  years  after  the 
repeal  of  said  old  line.  While  the  old  line  con- 
tinued in  existence  he  disregarded  it,  and  cannot 
now  seek  refuge  behind  it,  for  it  is  not  there. 

The  rule  is  too  familiar  to  need  the  citation  of 
authority  to  show  that  no  remedy  or  protection 
is  afforded  by  invoking  the  provisions  of  a  re- 
pealed law  except  as  to  those  who  had  acquired 
vested  rights  prior  to  its  repeal.  It  seems  to  us 
quite  clear,  that,  as  the  defendant  must  remove 
his  buildi-ng  back  from  where  it  was,  he  must  not 
stop  short  of  the  line  designated  by  the  Act  of 
1870.  This  view  we  expressed  when  the  case 
was  first  before  us  (33  Leg.  Int.  130 ;  34  Id.  133; 
3  Weekly  Notes,  557).  Nor  do  we  understand 
that  the  Supreme  Court  in  dissolving  our  special 
injunction  meant  to  express  more  than  that,  in 
its  opinion,  it  was  prematurely  granted ;  as  that 
Court  remitted  the  record  with  the  order  that  we 
proceed  with  the  case  to  final  hearing.  This  is 
now  done  ;  and  the  plaintiff,  who  then  had  but 
an  equitable  title,  has  since  acquired  the  absolute 
legal  title,  thus  removing  any  doubt  which  might 
have  existed  at  the  time  of  the  special  injunction 
touching  the  propriety  of  enjoining  the  defend- 
ant before  the  plaintiff  had  possessed  themselves 
of  the  legal  title  to  the  premises  which  they  allege 
the  defendant  was  injuring. 

We  therefore  order  that  a  perpetual  injunction 
issue. 

Opinion  by  Briggs,  J. 
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Comnwtt  pieajj— Hato* 


C  P.  of  Tioga  Co. 


Jan.  15,  1878. 


Navel  V.  Elliot. 


Compulsory  arbitration — Notice  of  meeting  of 
arbitrators  —  Manner  of  service  —  Implied 
waiver  by  agreement  of  attorneys — Act  of  June 
i6y  i8j6 — How  far  affected  by  Act  of  March 
23  y  1877 — The  latter  Act  construed. 
Rule  to  show  cause  why  award  should  not  be 

set  aside. 
Appeal  from  proceedings  before  Justice  of  the 

Peace.      The  docket    contained  the  following 

entries : — 

Oct.  3,  1877.     Plaintiff  enters  rule  to  refer,  etc. 

Oct.  23,  1877.  Both  parties  appear,  by  attorney,  and 
agree  upon  arbitrator^  to  meet  at  office  of  J.  W.  Donald- 
son, Esq.,  Nov.  22,  1877,  at  lo  A.M. 

Nov.  22,  1877.  Award  of  $14.34,  in  favor  ofplaintiff. 
On  defendant's  default,  entered  of  record  same  day. 

M,  F.  Elliott,  for  the  rule. 

Mitchell  &*  Cameron,  contra. 

Jan.  19,  1878.  The  Court.  The  reason 
urged  in  support  of  the  motion  in  this  case  is,  that 
no  notice  was  given  of  the  time  or  place  of  meet- 
ing of  the  arbitrators,  as  required  by  the  Act  of 
1836. 

The  reply  made  is  that  such  service  of  notice 
was  rendered  unnecessary  under  the  provisions 
of  the  Act  of  1877,  by  reason  of  the  fact  that, 
upon  the  return  of  the  rule  to  refer,  the  attorneys 
of  both  parties  met  at  the  prothonatory's  office, 
and  entered  into  an  agreement  in  writing,  nam- 
ing the  persons  to  serve  as  arbitrators,  and  the 
time  and  place  when  and  where  the  trial  should 
take  place.  The  position  taken  is  that  the  Act  of 
1877  was  intended  to  permit  service  uj)on  the 
attorney  in  all  cases,  and  that  the  agreement  in 
writing,  signed  by  the  attorneys,  is  a  virtual  waiver 
of  further  service,  and  an  acceptance  of  notice. 

The  question  in  this  case  turns,  therefore,  upon 
the  construction  of  the  Act  of  1877.  The  Act 
of  1836  made  service  upon  the  defendant  neces- 
sary, if- he  resided  in  the  proper  county.  If  not 
a  resident  in  the  county,  service  could  be  made 
upon  the  agent  or  attorney.  If  he  had  no  agent 
or  attorney,  and  personal  service  could  not  be 
made  uj)on  him,  his  family  might  reside  in  the 
next  house,  yet  the  party  by  whom  the  rule  was 
entered  was  without  remedy,  and  the  proceedings 
under  the  rule  were  at  an  end.  This  was  a  great 
inconvenience,  and  one  often  encountered  in  at- 
tempting to  proceed  under  the  compulsory  arbi- 
tration law. 

Now  the  Act  of  23  March,  1877,  is  in  these 
words: — 

"That  in  all  cases  where  arbitrators  shall  be  chosen 
«...  a  certified  copy  of  the  record  containing  the 
luunes  of  the  arbitrators,  and  the  time  and  place  of  meet- 


ing, shall  be  served  on  the  opposite  party,  his  agent  or 
attorney;  but,  if  said  parly  have  no  agent  or  attorney,  then 
it  shall  be  lawful  to  serve  said  certified  copy  upon  the 
opposite  party  in  the  same  manner  as  a  writ  of  summons 
in  a  personal  action  is  now  served." 

Sec.  2  provides:  ** That  so  much  of  the  Act  of  1836, 
relating  to  compulsory  arbitrations,  as  is  inconsistent  here- 
with be  and  the  same  is  hereby  repealed." 

This  provides  a  remedy  for  the  incovenience 
felt  under  the  Act  of  1836,  by  authorizing  a  ser- 
vice in  the  case  of  a  resident  party  who  has  no 
agent  or  attorney,  and  who  cannot  be  served  per- 
sonally, by  permitting  the  service  at  his  dwelling 
in  same  manner  as  a  summons  is  served.  The 
remedy  is  exactly  adapted  to  meet  the  defect  un- 
der the  Act  of  1836,  and  must  have  been  the  sole 
purpose  of  the  Act  of  1877. 

It  is  argued,  however,  that  the  construction  we 
have  suggested  is  too  narrow  to  give  effect  to  the 
legislative  purpose,  which  was  to  change  the  mode 
of  service  upon  a  party  who  has  an  agent  or  attor- 
ney by  authorizing  the  service  on  the  agent  or 
attorney,  notwithstanding  the  party  is  a  resident 
of  the  coimty,  and  within  reach  of  personal  ser- 
vice. 

We  cannot  agree  with  this  view  of  the  subject. 
It  is  an  established  rule  of  construction  that 
"every  affirmative  statute  is  a  repeal  of  a  pre- 
vious affirmative  statute  when  its  matter  necessa- 
rily implies  a  negative;  but  only  so  far  as  it  is 
clearly  and  indisputably  contradictory  to  the 
former  act  in  the  very  matter,  and  the  repug- 
nancy must  be  ::uch  that  the  two  acts  cannot  be 
reconciled.*'  (Wright  v.  Vickers  et  al.,  ^1  P.  F. 
Smith,  122.) 

Another  rule,  equally  well  established,  is  that 
acts  relating  to  the  same  subject  matter  are  to  be 
construed  together. 

The  Act  of  1877  is  an  affirmative  statute.  It 
is  **  contradictory  and  contrary"  to  the  Act  of 
1836  only  in  that  provision  which  permits  service 
of  the  certified  copy  in  the  manner  in  which  a 
summons  is  served.  All  the  other  provisions  are 
reconcilable  with  the  Act  of  1836. 

This  construction  harmonizes  the  provisions  of 
both  statutes,  and  makes  a  complete  system. 

Section  ist  should,  therefore,  be  read  as  fol- 
lows: **Thatin  all  cases  ....  acerdfied 
copy  ....  shall  be  served  on  the  oppo- 
site party,  his  agent  or  attorney  (in  accordance 
with  existing  laws);  but  if  said  party  have  no 
agent  or  attorney,  then  it  shall  be  lawful  to  serve 
said  certified  copy  ....  in  the  same  man- 
ner as  a  writ  of  summons  in  a  personal  action  is 
now  served." 

This  construction  assigns  to  the  Act  of  1877 
its  true  place,  without  disturbing,  in  any  manner, 
the  provisions  of  the  Act  of  1836,  or  the  decisions 
under  them.  As  this  is  conclusive  of  the  motion 
in  this  case,  the  award  must  be  set  aside. 

Rule  absolute. 

Opinion  by  H.  W.  Wilua^s,  P.  J.  4th  Dist. 
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C.  p.  No.  I.  Dec.  20,  1877. 

Pancoast  v.  Houston,  defendant,  and  Ack- 

ley  et  al.,  trading  as  the  Philadelphia 

Stock  Exchange,  garnishees. 
Execution — Attachment — The  right  of  a  member 

of  the  PhiladelpMa  Stock  Exchange  to  a  seat 

in  that  bodyy  is  not  such  property  as  can  be 

*  attached  at  the  suit  of  a  creditor  of  the  member 

— The  nature  of  such  a  privilege. 

Rule  for  judgment  against  garnishees  upon  the 
answers  filed,  and  thereupon  execution  to  issue 
to  sell  the  seat  of  defendant,  who  was  a  member 
of  the  Philadelphia  Stock  Exchange. 

The  answers  of  the  garnishees  to  the  interroga- 
tories filed  admitted  that  defendant  was  a  mem- 
ber of  the  Philadelphia  Stock  Exchange,  but  set 
forth  that  his  seat,  as  such,  was  not  liable  to  at- 
tachment, it  being  property  only  between  mem- 
bers of  the  said  Exchange,  according  to  certain 
sections  of  the  constitution  and  by-laws  of  that 
body,  which  provide  that  a  member  shall  have  a 
right  to  sell  his  membership  only  upon  the  follow- 
ing conditions:  The  proposed  purchaser  shall  be 
balloted  for,  "and,  if  elected^  the  transfer  may 
be  made,  provided  the  member  selling  has  no 
unsettled  contracts  with,  or  claims  against  him, 
by  any  member  of  the  Stock  Exchange;"  and 
where  such  claims  or  contracts  exist,  the  standing 
committee  may  refuse  to  permit  the  seat  to  be 
sold  until  the  same  are  settled.  The  proceeds  of 
the  seat,  if  sold,  shall  belong  to  the  creditors  of 
the  owner  who  are  members  of  the  Stock  Ex- 
change, and  their  claims  shall  be  first  paid  in 
full,  and,  if  anything  then  remains,  the  balance 
shall  be  paid  to  the  owner. 

It  further  appeared  that  at  the  time  the  at- 
tachment issued  there  were  no  such  claims  ex- 
isting against  the  defendant,  but  that  some  had 
accrued  since  that  date,  which,  it  was  claimed, 
should  be  first  paid,  and  if  there  was  then  any 
balance  it  might  be  attached. 

Rothermely  for  the  rule. 

This  seat  is  not  a  mere  personal  right,  but  pos- 
sesses all  the  attributes  of  property ;  and  the  fact 
that  the  rights  of  the  owner  therein  are  limited 
and  defined  by  the  constitution  and  by-laws  does 
not  take  from  it  its  character  as  such.  Subject  to 
the  limitations  thereby  expressed,  it  may  be 
treated  as  any  other  thing  of  value,  and,  when 
taken  in  execution,  the  balance,  after  all  the 
claims  of  members  of  the  Board,  accrued  at  the 
time  the  attachment  was  issued,  have  been  fully 
satisfied,  should  be  paid  to  plaintiff. 
Hyde  v.  Woods,  4  Otto,  523. 

The  limitation  with  regard  to  the  parties  to 
whom  it  may  be  sold  cannot  affect  defendant's 
right  of  property,  or  the  right  of  himself  or  of 
those  who  would  take  his  place  as  attaching 
creditors,  to  dispose  of  this  incorporeal  privilege. 


If  the  Board  should  not  accept  the  person  to 
whom  it  might  first  be  sold,  it  would  have  to  be 
sold  to  another,  and  so  on  until  a  purchaser 
should  be  found  who  might  prove  acceptable  to 
the  members  of  the  Exchange.  This  the  owner 
of  the  seat  could  do,  and  since  the  attaching 
creditor  stands  in  the  same  relation  to  the  pro- 
perty attached  as  the  owner  formerly  did,  he 
may  do  the  same. 

A,  Sidney  Biddle,  contra. 

The  Act  permitting  attachments  does  not  men- 
tion any  species  of  attachable  property  under 
which  a  privilege  such  as  this  seat  could  be 
classed.  A  chose  in  action  cannot  be  attached, 
except  as  provided  by  statute  in  case  of  stock ; 
hence  plaintiff  should  be  compelled  to  wait  until 
this  seat  be  sold,  and  then  he  may  attach  the 
proceeds,  subject  to  the  rules  and  rights  of  the 
Board.  If  this  personal  privilege  could  be  taken 
in  execution,  a  stranger  might  be  forced  into  the 
Board. 

C.  A.  V. 

Dec.  29,  1877.  The  Court.  The  words  of 
the  constitution  of  the  Stock  Exchange  show 
that  this  seat,  or  right  of  membership,  is  proper- 
ty, since  it  is  held  as  security  for  payment  of 
debts  due  members  of  the  Board.  But  it  is  the 
property  of  the  Philadelphia  Stock  Exchange 
until  all  questions  of  claims  against  its  owner  by 
members  of  the  Board  are  settled.  Until  we 
have  some  means  of  knowing  that  all  such  claims 
have  been  fully  settled,  or  that  none  exist,  we 
do  not  think  an  attachment  could  be  lawfully 
issued  against  the  Board,  or  the  privilege  sold. 

Rule  discharged. 

Oral  opinion  by  Aluson,  P.  J. 

[Cf  Thompson  v,  Adams,  4  Weekly  Notes,  445; 
Singerly  v.  Johnson,  3  Id.  541,  and  note.] 


C.  P.  No.  I.  Jan.  19,  1878. 

Exchange  Ins.  Co.  v.  Michener  et  al.,  de- 
fendants, and  Doyle,  terre  tenant. 
Practice — Rule  for  production  of  books  and  writ- 
ings— Act  of  February  27,  ij^S^-Erivate  acts 
of  incorporation. 

Rule  to  produce  certain  documents;  among 
others  the  plaintiffs'  charter  of  incorporation. 

This  was  a  scire  facias  sur  mortgage  given  by 
defendants  to  the  insurance  company,  in  which 
the  defendants  obtained  the  foregoing  rule. 
Plaintiffs  answered  that  the  books  of  the  company 
had  been  stolen ;  and  that  their  charter  of  incor- 
j)oration  was  not  such  an  instrument  as  was  re- 
quired to  be  produced  at  the  trial  under  the  Act 
of  Assembly  of  February  27,  1798,  because  (i) 
it  is  matter  of  record ;  (2)  this  being  a  suit  upon 
a  mortgage  executed  by  defendants,  they  are  es- 
topped from  denying  the  existence  of  the  corpo- 
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ration  plaintiffs,  who  are  the  mortgagees,  or  from 
questioning  their  rights  or  authority  under  their 
charter ;  and  (3)  that  there  is  not  within  plain- 
tiffs' possession  or  control  any  charter  of  incor- 
poration. 

Hennershotz^  for  the  rule.  The  answer  is  in- 
sufficient, in  that  it  does  not  account  for  the  pre- 
sent inability  of  plaintiffs  to  produce  the  charter, 
and  makes  no  reference  to  the  Act  of  Assembly 
incorporating  the  company. 

Evans  (with  whom  was  R,  Z.  Ashkursf),  con- 
tra, cited  m  support  of  the  answer — 

Gcyger  v.  Geyger,  2  Dall.  332. 

Angel  and  Ames  on  Corp.,  sec.  635. 

Den  V.  Van  Houten,  5  Halst.  270. 

Duchess  M*fg  Co.  V.  Davis,  14  Johns.  238.  * 

Mayor  of  Carlisle  v,  Blamire,  8  East,  487. 

Henriques  v.  West  India  Co.,  2  Ld.  Ray.  1532. 

Irvine  v.  Lumberman's  Bank,  2  W.  &  S.  204. 

Dyer  v.  Walker,  4  Wh.  160. 

Cochran  v.  Arnold,  8  Sm.  407. 

Grant  v.  Coal  Co.,  30  Sm.  208. 

C.  A.  V. 
January  21 ,  1878.     The  Court.     The  answer 
of  plaintiffs  concerning  the  charter  of  incorpora- 
tion is  insufficient ;  for,  although  both  public  and 
private  Acts  of  Assembly  are  evidence,  yet  the 
answer  fails  to  state  that  plaintiffs  exist,  or  do 
business  by  authority  of  any  act. 
Rule  absolute. 
Oral  opinion  by  Peirce,  J. 


C  P.  No.  2. 


Dickson  ▼.  Wolf. 


Dec.  29,  1877. 


Principal  and  surety — New  contract  with  the 

principcU  lessening  the  creditor's  claim  does  not 

discharge  the  surety. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Covenant,  on  a  lease,  by  the  lessor  against  the 
surety.  The  lease  was  dated  August  i,  1876, 
and  demised  certain  premises  at  a  monthly  rental 
of  thirty-five  dollars.  The  defendant  signed  the 
lease  as  surety  on  the  same  day. 

The  affidavit  of  defence  set  forth  (i)  That  there 
was  another  suit  pending  in  C.  P.  No.  i,  for  the 
same  cause  of  action  at  the  time  the  writ  issued 
in  the  present  suit.  (2)  That  on  May  21,  1877, 
the  plaintiff  without  the  knowledge  or  consent  of 
tiic  defendant,  entered  into  a  contract  with  the 
lessee  for  the  renting  of  the  premises  at  a  different 
rent  from  that  which  had  been  reserved  in  the 
lease,  to  wit,  twenty-five  dollars  a  month. 

The  record  in  Common  Pleas  No.  i,  showed 
that  the  suit  had  been  discontinued  before  the 
filing  of  the  affidavit  of  defence. 

Frederick  S.  Dickson,  for  the  rule. 

A  suit  pending  at  the  time  the  writ  issued  js  no 
defence,  for  a  plea  of  lis  pendens  is  not  good 


unless  there  be  an  averment  that  the  other  suit  re- 
mains undetermined  at  the  time  of  plea  pleaded. 

Toland  v,  Tichenor,  3  R.  320. 

Findlay  v,  Keim,  12  Sm.  112. 
The  release  of  one  of  two  sureties  will  only 
release  the  co-surety /r^;  tanto, 

Moreland  v.  Himes,  8  B.  265. 

Schock  V.  Miller,  10  Id.  401. 
And  the  release  of  a  portion  of  the  property  of 
the  principal  from  the  lien  of  the  creditor  will 
only  be  a  satisfaction  pro  tanto  as  regards  the 
siu-eties. 

Commonwealth  v.  Vanderslice,  8  S.  &  R.  452. 

Commonwealth  v.  Haas,  16  Id.  252. 

Holt  zr.  Bodey,  6  H.  207. 

McNamee  v,  Cresson,  3  Weekly  Notes,  450. 
The  waiver  of  the  power  to  imprison  the  debtor 
on  terms  actually  beneficial  to  the  surety,  will  not 
discharge  the  surety. 

Berks  County  v,  Ross,  3  Binn.  520. 
The  release  of  the  principal  by  the  creditor  of 
a  part  of  the  obligation  only  releases  the  surety 
pro  tanto. 

Pittman  on  Surety,  40  Law  Lib.  178. 

2  Story  Eq.  Juris.  {  833,  b.  n.  3  (and  cases  dted). 

Hunt  V.  Knox,  34  Miss.  655. 

Schock  V.  Miller,  supra. 
Upon  the  above  principles  a  surety  is  not  re- 
leased by  the  acts  of  the  creditor  if  the  respon- 
sibilities of  the  surety  are  not  thereby  increased, 
or  his  remedies  interfered  with. 
C.  JV.  Beres/ord,  contra. 
The  case  of  Berks  County  v.  Ross  (3  Binn. 
520),  decides  that  any  agreement  entered  into 
by  the  creditor  with  the  principal  debtor  which 
tends  in  any  degree  to  lessen  his  responsibility 
will  discharge  the  surety.     Any  material  variation 
in  the  subject  matter  of  the  contract  discharges 
the  surety. 

TuU  V.  Serrill,  i  Weekly  Notes,  373. 

Neff's  Appeal,  9  W.  &  S.  36. 

Clippinger  v.  Creps,  2  W.  45. 
Rule  absolute. 


C.  P.  No.  2.  Dec.  29,  1877. 

Leary  v.  Meredith. 

Draft —  Contradicting  the  effect  of  an  cuceptance. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit,  on  the  following  draft. 

Phila.  Aug.  9,  1877. 

Mr.  S.  Meredith  :  Please  pay  the  bearer  Mr.  John 
Leary  two  hundred  dollars  and  charge  the  same  to  me. 

Reuben  E.  Diemer. 

Accepted  Avig.  10,  1877. 

Sam'l  Meredith. 

The  affidavit  of  defence  set  forth  that  the  draft 
was  accepted  by  the  defendant  upon  the  express 
agreement  with  Leary  (the  plaintiff)  that  it  should 
not  be  payable  until  certain  houses  being  built  by 
defendant  were  completed,  and  that  said  houses 
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are  not  yet  completed,  and  that  the  suit  is  there- 
fore premature. 
y.  Henry  Williams,  for  the  rule. 
In  the  absence  of  fraud  a  written  instrument 
cannot  be  varied  by  parol. 
Ansp.ich  V,  Bast,  2  Sm.  356. 
Heist  V.  Hart,  23  Id.  286. 
Hunt  V.  Morris,  I  Weekly  Notes,  95. 
McNeil  V.  Calligan,  Ibid.  282. 
The  agreement  set  up  in  this  affidavit  is  only  an 
agreement  to  give  time,  without  consideration, 
and  therefore  not  binding. 

Hartman  v,  Danner,  24  Sm.  40. 
2^ne  V.  Kennedy,  23  Id.  193. 
Brubaker  v.  Okeson,  12  Cas.  519. 
(No  counsel  appeared  contra.) 
The  Court.     It  has  been  decided  that  the 
legal  effect  of  an  endorsement,  being  only  a  con- 
clusion of  law,  may  be  explained  or  varied  by 
parol.     (Ross  v.  Espy,  16  Smith,  481.)     Here 
the  same  rule  applies ;  the  draft  is  not  in  terms 
payable  at  any  particular  time.     The  affidavit  does 
not  contradict  anything  in  the  note,  but  only  the 
legal  inference  that  it  is  payable  on  demand. 
Rule  discharged. 
Oral  opinion  by  Mitchell,  J. 
\Cf.  Bank  v.  aeaver,  4  Weekly  Notes,  480.] 


C.  P.  No.  2.  Dec.  29,  1877. 

Lippincott  v.  Milling. 

Practice — -Judgment  in  another  Court  must  be 
averred  with  particularity--Judgment  confessed 
by  a  debtor  to  one  as  a  trustee  for  several  credi- 
tors no  bar  to  a  suit  by  an  individual  creditor. 
Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit,  on  a  book  account  for  goods  sold. 
The  affidavit  of  defence  set  up  that  the  identical 
claim  in  this  suit  **  is  already  in  judgment  against 
this  deponent  in  the  Court  of  Common  Pleas  No. 
4,  December  Term,  1877.** 

The  record  of  Court  No.  4,  being  produced, 
showed  that  a  judgment  had  been  confessed  by 
the  defendant  in  favor  of  one  McAvoy  as  trustee 
for  several  creditors,  of  whom  the  present  plain- 
tiff was  one. 

Ernst,  for  the  rule. 

The  judgment  was  not  properly  set  forth ;  the 
number  should  have  been  given. 

[Hare,  P.  J.     That  is  the  proper  practice.] 
Besides  it  is  no  bar. 
Lane,  contra. 

A  judgment  given  by  a  firm  to  a  person  as 
trustee  for  its  creditors  is  not  forbidden  by  law. 
Breading  v.  Boggs,  8  H.  33. 
[Mitchell,  J.      But  it  is  nowhere  held  that 
such  an  arrangement  would  prevent  a  creditor 
from  proceeding  in  his  own  suit.] 
Rule  absolute. 


C.  P.  No.  2.  Jan.  19,  1878. 

Fougeray  v.  Fougeray. 

Divorce — Practice — Demand  for  an  issue  after 
reference  to  an  examiner. 

Rule  to  withdraw  the  case  from  an  examiner, 
and  to  allow  an  issue  to  be  framed. 

Libel  in  divorce.  In  the  usual  course  an 
examiner  had  been  appointed  to  take  testimony, 
and  had  held  one  meeting. 

Diehly  for  the  rule,  cited — 

Allison  V,  Allison,  10  Wr.  321. 

Derringer  v.  Derringer,  8  Phil.  269. 

Magill's  Appeal,  9  Sm.  430. 
Rule  absolute  on  payment  of  examiner's  costs. 

[Cf.  Mattson  r.  Mattson,  1  Weekly  Notes,  414; 
Newbold's  Appeal,  2  Id.  472.] 


C.  P.  No.  4. 


Kindt  V.  McDonald* 


Dec.  10,  1877. 


Insolvent  bond—  Continuance — Practice — Record 

— Proof  of  an  application  for  a  continuance  at 

the  term  after  ^^  the  next  term' ^  is  no  defence 

in  a  suit  on  an  insolvent  bond. 

Rule  for  a  new  trial. 

Action  on  insolvent  bond. 

On  the  17th  of  July,  1875,  Andrew  J.  McDon- 
ald, one  of  the  defendants,  being  in  custody,  gave 
bond  with  his  co-defendant,  to  appear  at  the  next 
term  «of  the  Court  of  Common  Pleas  of  this 
county,  and  that  the  said  Andrew  should  then 
and  there  present  his  petition  for  the  benefit  of 
the  insolvent  laws  of  this  Commonwealth,  and 
comply  with  all  the  requisitions  of  said  law,  and 
abide  all  the  orders  of  said  Court  in  that  behalf; 
or  in  default  thereof,  and  if  he  should  fail  in  ob- 
taining his  discharge  as  an  insolvent  debtor,  that 
he  should  surrender  himself  to  the  jail  of  said 
county. 

The  record  in  evidence  showed  that  the  peti- 
tion, for  Andrew's  discharge  was  filed  September 
4th,  1875,  but  failed  to  show  that  any  other  pro- 
ceedings were  had  thereafter. 

At  the  trial  the  defendant  sought  to  supplement 
the  record  by  oral  testimony  that  Andrew  ap- 
peared at  the  Court  of  Common  Pleas  No.  3,  in 
December  Term,  1875,  and  that  his  case  was  then 
continued  until  the  March  Term,  1876.  This 
offer  was  rejected,  and  a  verdict  directed  for  the 
plaintiff. 

A,  L,  Shields  and  R.  P,  JVhite,  for  the  rule. 

The  continuance  could  not  appear  on  the  re- 
cord. The  insolvent  list  is  not  of  record,  inas- 
much as  it  is  not  necessary  that  there  be  such  a 
list. 

[Briggs,  J.  The  proceedings  are  undoubtedly 
of  record.     Your  proper  way  would  have  been  to 
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have  had  the  record  cured,  instead  of  bringing  evi- 
dence at  the  trial  to  supplement  it.] 

Mayer  Sulzberger ^  contra. 

C.  A.  V. 

Dec.  29,  1877.  The  Court.  After  reciting 
the  facts  {itt  supra) :  It  is  complained  that  this 
rejection  was  erroneous.  But  was  it  so?  By  the 
very  terms  of  the  bond,  and  the  law  under  which 
it  was  given,  Andrew  J'.  McDonald  was  required 
to  obtain  his  discharge  at  the  next  term,  which 
was  the  September  Term,  unless  he  procured  a 
continuance  of  his  case.  It  was  not  attempted 
to  prove  that  an  application  was  made  for  a  hear- 
ing, or  that  notice  was  given  to. creditors,  or  that 
anything  was  done,  as  required  by  the  Act  of 
Assembly,  during  the  September  Term,  except 
filing  the  petition  for  discharge. 

With  the  expiration  of  September  Term,  the 
bond  became  forfeited  by  the  mandate  of  law, 
by  reason  of  Andrew's  failure  to  procure  his 
discharge,  a  continuance  to  another  term,  or  to 
surrender  himself  to  jail.  (Horton  v.  Miller, 
2  Wright,  270;  McDonough*s  Case,  i  Id.  275; 
Bartholomew  z^.  Bartholomew,  14  Id.  194.)  Nor 
is  it  an  answer  to  say  that  he  appeared  at  the 
December  Term,  and  procured  a  continuance  to 
the  March  Term,  1876;  for,  as  already  shown, 
the  bond  was  then  forfeited.  This  being  so  may 
account  for  the  fact  that  the  defendant's  offer  did 
not  propose  to  show  that  anyt|iing  had  been  done 
in  the  insolvent  case  since  the  alleged  continu- 
ance in  December  Term,  1875,  to  the  March 
Term,  1876.  Even  if  there  were  regular  con- 
tinuances up  to  the  last  named  term,  Andrew's 
supineness  since  then  is  fatal  to  the  defence. 

The  position  of  counsel  for  the  defence,  so 
earnestly  pressed,  that  the  plaintiff  in  any  event 
should  move  the  Insolvent  Court  to  a  final  dispo- 
sition of  the  case  before  suing  here  on  the  bond, 
is  alike  unavailmg.  The  creditor  of  a  petitioner 
for  insolvency  has  nothing  to  do — can  do  nothing 
— except  oppose  the  discharge  for  want  of  com- 
pliance with  the  provisions  of  the  law  and  the 
conditions  of  the  bond. 

The  petitioner,  as  is  said  in  Bartholomew  v. 
Bartholomew,  supra^  **is  the  actor  and  the  only 
one  to  set  in  motion  the  machinery  of  the  law 
which  is  to  result  in  his  discharge.  His  creditor 
performs  no  part  of  it,  is  not  bound  to  appear, 
and  cannot  prevent  his  discharge,  except  by  low- 
ing that  he  is  not  a  fit  subject  of  relief.  He  may 
appear,  to  do  this,  but  it  is  not  an  act  in  further- 
ance of  the  discharge,  but  against  it.  The  pur- 
pose then  is  relief;  the  provisions  of  the  law  must 
be  pursued,  and  the  debtor  is  the  only  one  who 
sets  them  in  motion  and  keeps  them  moving." 

It  is,  therefore,  evident  that  no  error  was  com- 
mitted in  the  rejection  of  the  defendant's  offer, 
as,  had  it  been  sustained  by  proof,  it  would  have 


been  entirely  insufficient  to  prevent  the  plaintiff's 
recovery. 

Rule  discharged. 

Opinion  by  Briggs,  J. 


C.  P.  No.  4.  Jan.  5,  1878. 

Kelly  V.  Snyder  &  Moore,  defendants,  and 

Montgomery,  garnishee. 
Attachment  execution — What  funds  may  be  at- 
tached—Advances due  to  defendant  under  con- 
tract for  building  operation — Such  advances 
may  be  attached  by  a  judgment  creditor  of  de- 
fendant, in  hands  of  vendor  of  the  land,  al- 
though the  buildings  have  not  ieem  completed. 
Rule  for  judgment  against  garnishee. 
The  plaintiff,  a  judgment  creditor  of  Snyder  & 
Moore,  attached  funds  in  the  hands  of  the  gar^ 
nishee,  as  the  property  of  Moore. 

The  answer  of  the  garnishee  to  interrogatories 
filed,  disclosed  the  following  facts:  In  June, 
1877,  Montgomery,  in  pursuance  of  a  building 
operation  agreement,  conveyed  to  one  Haddock 
certain  lots  of  ground  in  Philadelphia,  Haddock 
covenanting  to  erect  houses  thereon,  and  Mont- 
gomery agreeing  to  make  certain  advances  from 
time  to  time  as  the  buildings  progressed,  to  aid 
Haddock  **  in  buying  materials  for  and  erecting 
said  buildings."  Haddock  executed  mortgages 
of  the  lots  to  Montgomery  to  secure  the  purchase- 
money  and  advances  in  the  usual  manner.  Im- 
mediately afterwards  Haddock,  with  the  knowl- 
edge and  consent  of  Montgomery,  conveyed  and 
assigned  all  his  title  and  interest  under  said  deed 
and  contract  to  William  J.  Moore,  one  of  the 
above  defendants,  who,  at  the  time  this  attach- 
ment was  served,  was  carrying  out  the  contract 
by  erecting  buildings,  etc. 

The  garnishee  admitted  that  he  had  under  his 
control  the  sum  of  56oo,  which  was  due  by  him 
for  the  building  of  said  houses  according  to  the 
terms  of  the  contract. 

5.  Wagner y  Jr,,  for  the  garnishee,  showed 
cause. 

The  garnishee  has  such  an  interest  in  the  ad- 
vances as  entitles  him  to  resist  their  being  taken 
in  execution  as  the  defendant's  property.  If  the 
money  is  due  the  defendant,  it  is  due  on  the  con- 
tract, which  must  be  considered  as  a  whole,  and 
is  not  severable.  It  was  ^^  do  ut  facias »'*  The 
fund,  being  to  aid  the  defendant  in  "buying 
materials  for  and  erecting  said  dwellings,"  was 
evidenriy  an  appropriation  for  a  specific  purpose. 
If  the  defendaiit  were  to  apply  the  payments  ex- 
cept as  stipulated,  he  would  commit  a  fraud  on 
the  garnishee ;  and  the  action  of  the  defendant's 
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creditor  has  the  same  effect.  A  mortgage  like 
this  to  secure  advances,  if  recorded  before 
the  commencement  of  the  buildings,  is  good  as 
against  lien  creditors,  even  as  to  the  last  ad- 
vances. By  what  principle,  then,  can  a  stranger 
have  greater  rights  than  material-men  and  me- 
chanics, and  interfere  in  the* security  of  the  mort- 
gage ?  The  advances  are  plainly  the  property  of 
the  garnishee  until  paid  to  the  defendant,  and 
are  then  to  be  used  by  him  only  according  to  the 
contract,  and  hence  are  not  such  debts  as  are 
liable  to  attachment  by  the  defendant's  creditors. 

^.  Alexander y  for  the  rule. 

The  garnishee  admits  that  advances  largely  in 
excess  of  the  plaintiff's  claim  were  due  on  the 
contract.  The  defendant  could  recover  these, 
and  the  attaching  creditor  stands  exactly  in  his 
shoes. 

Fessler  v.  Ellis,  4  Wr.  248. 
Patton  V.  Wilson,  10  C.  299. 

The  garnishee,  as  mortgagee,  is  not  prejudiced 
by  the  recovery  of  this  debt,  nor  is  this  security 
of  the  mortgage  weakened,  since  the  building  had 
progressed  as  far  as  he  had  a  right  to  expect  at 
the  time  the  money  due  the  defendant  was  at- 
tached. Nor  are  mechanics*  liens  thereby  injured, 
since  they  look  to  the  houses  themselves  for  se- 
curity, and  ^not  to  the  funds  paid  to  aid  the 
builder  in  their  erection. 

Rule  absolute. 


C.  P.  No.  4.  Dec.  3, 1877. 

Williamson  v.  Earp. 

Affidavit  of  defence  law — Insufficiency  of  copy 
filed — Copy  of  book  entries  charging  defendant 
by  his  last  name  only  insufficient — Admission 
of  liability  in  the  affidavit  will  not  bring  the 
copy  within  the  Act, 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  by  Williamson  against  G.  Bakewell 
Earp.  The  copy  of  book  entries  filed  was  as 
follows: — 

««  Earp. 
"9  Mo.  I,  1876.     I  lb.  butter,  50;  3^  lbs. 

"steak,  ^i.  13 I1.63." 

etc.  etc.  etc. 

The  following  affidavit  of  defence  was  filed : — 
**  G.  Bakewell  Earp,  the  above  named  defend- 
ant, being  duly  sworn,  says  that  he  is  advised 
that  the  copy  filed  is  not  sufficient  to  entitle  the 
plaintiff  to  a  judgment  for  want  of  an  affidavit  of 
defence,  in  this  that  the  copy  filed  does  not  show 
any  charge  against  this  defendant,  ,but  only  a 


charge  against  "  Earp,'*  the  bill-head  in  said  copy 
being  evidently  not  transcribed  from  the  book  of 
original  entries.  He  further  shows  that  for  a 
portion  of  said  claim  .  he  gave  plaintiff  his  judg- 
ment note  for  ^500,  entered  up  C.  P.  No.  3, 
June  term,  1877,  No.  1599,  and  that  he  verily 
believes  and  hopes  to  be  able  to  prove  that  the 
balance  of  said  claim  is  largely  in  excess  of  what 
he  justly  owes  plaintiff. 

"G.  Bakewell  Earp." 

Geo,  T.  Bispham  Twith  whom  was  Wayne 
MacVeagK)y  for  the  rule.  The  affidavit  admits 
with  sufficient  certainty  that  the  party  charged  is 
the  real  party  liable.  The  defect,  if  any  there 
was,  is  therefore  cured  by  the  appearance  and 
admission  of  record  on  the  part  of  the  de- 
fendant. 

y.  Cooke  Longstreth,  contra.  The  copy  filed 
must,  on  its  face,  import  the  liability  of  the  de- 
fendant. 

Wall  V,  Dovey  et  at,  10  Sm.  212. 

This  is  a  statutory  requisite  to  give  jurisdiction, 
and  the  want  of  it  cannot  be  cured  by  admission 
or  consent. 

C.  A.  V. 

Jan.  7,  1878.  The  Court.  We  decided,  in 
Collins  V,  O'Toole  (3  Weekly  Notes,  564),  that 
book  entries  charging  the  defendant  by  his  last 
name  only,  were  not  sufficient  to  sustain  a  judg- 
ment for  want  of  an  affidavit  of  defence.  The 
entry  filed  in  this  case  has  this  fatal  defect,  but  it 
is  supj)osed  that  it  is  aided  by  the  defendant's 
affidavit  of  defence,  in  which,  after  suggesting 
the  insufficiency  of  the  copy  filed,  he  proceeds 
to  state  other  grounds  of  defence,  thus  admitting, 
as  it  is  argued,  that  he  was  the  person  intended 
to  be  charged.  A  copy,  however,  which  is  totally 
insufficient  under  the  affidavit  of  defence  law  to 
put  the  defendant  to  an  affidavit,  and  upon 
which  no  judgment  could  be  entered  consistently 
with  the  Act  of  Assembly,  cannot  be  made  good 
in  any  such  manner.  The  defendant  is  not 
bound  to  answer  such  a  copy,  because  the  copy 
itself  is  not  within  the  act,  nor  is  it  made  a  good 
book  entry  within  the  act,  because  the  defendant 
admits  he  bought  the  goods  which  are  charged. 
The  argument  from  his  silence  would  be  quite  as 
strong  as  the  argument  from  his  admission,  and 
yet  it  is  not  pretended  that  if  he  had  filed  no  affi- 
davit a  valid  judgment  could  have  been  entered 
against  him  upon  such  a  copy.  The  right  to 
judgment  is  only  predicated  of  certain  specified 
instruments  and  copies.  Such  as  are  not  within 
the  act  cannot  be  brought  within  it  by  any  ad- 
mission of  the  defendant,  especially  when  in  the 
same  breath  he  protests  against  the  right  of  the 
plaintiff  to  file  such  a  copy. 

Rule  discharged. 

Opinion  by  Thayer,  P.  J. 
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Vou  v.]       THURSDA  Y,  FEB.  14,  1878.        [No.  3, 


g)Uj>reme  €ourt. 


Oct.  &  Nov.  *77,  256.  Nov.  9,  1877. 

Bidwell  V.  City  of  Pittsburgh. 

Equitable  estoppel — Constitutional  law — Waiver 
of  constitutional  rights — Municipal  claim — City 
of  Pittsburgh — Penn  Avenue  Act  of  April  2, 
i8to — Improvement  of  streets  in  rural  districts 
— Assessment  per  foot  front — Illegality  thereof 
—  Wlien  property-holder  in  rural  district  is  es- 
topped by  conduct  from  availing  himself  of  the 
unconstitutionality  of  the  Acty  as  a  defence  to  a 
per  foot  front  assessment —  City  of  Pittsburgh 
bonds. 

Where  a  party  by  decided  and  persistent  Conduct  in- 
duces the  aaion  of  a  municipal  corporation,  under  the 
provisions  of  an  Act  of  Assembly,  whereby  expense  is 
incurred  for  the  advantage  of  the  former's  property,  he  is 
cstoj>pe<l  from  denying  his  liability  to  assesNment  accord- 
ing to  the  method  provided  by  the  Act,  although  the  Act, 
in  that  respect,  was  subsequently  declared  by  the  Supreme 
G>urt  to  be  uncoubtitutional. 

The  facts  that  the  Act  wa.«i,  at  the  time  of  such  action 
thereunder,  believed  by  all  parties  to  be  valid;  that  no  in- 
tent existed  on  the  part  of  the  defendant  to  deceive ;  that 
other  individual  property-owners,  who  took  no  part  in 
urging  the  improvement,  are  not  liable  to  the  frontage 
assessment;  and  that  defendant  will  be  again  assessed,  in 
common  with  other  tax-payers,  for  the  cost  of  the  general 
improvemt^nt,  are  immaterial  in  considering  the  question 
of  defendant's  estoppel. 

B.  joined  in  a  petition  to  Councils,  asking  for  an  ordi- 
nance directing  the  grading  and  paving  of  Ellsworth 
Avenue,  in  a  rural  district  of  the  city  %{  Pittsburgh,  on 
which  his  property  was  situated,  under  the  Act  of  April  2, 
1870.  In  pursuance  of  this  peti  ion  the  ordinance  was 
passed.  B.  was  elected  one  of  the  commissioners,  and 
acted  as  such  in  directing  and  superintending  the  work, 
selling  the  Ixjnds  of  the  city,  expending  the  proceeds 
thereof  on  the  street,  and  making  the  assessments  upon  the 
properties  by  the  "per  foot  front  rule,*'  including  his  own. 
The  Supreme  Court  subsequently  declared  the  Act  of 
April  2,  1870,  to  be  unconstitutional  so  far  as  it  authorized 
assessments  on  rural  property  by  the  foot  frontage  rule: 

J/eid  (afhrming  the  judgment  of  the  Court  l>elow),  that 
B.  was  estopped  from  after\vards  denying  the  validity  of 
the  Act  of  Assembly,  or  its  applicability  to  Ellsworth 
Avenue,  or  the  legality  and  validity  of  the  mode  of  assess- 
L  provided  in  the  Act. 


Per  Mercith,  J.  Where  an  act  is  done,  or  a  statement 
made  by  a  party,  the  truth  or  efficacy  of  which  it  would 
be  fraucl  on  his  part  to  controvert  or  impair,  th^  character 
of  an  estoppel  shall  be  given  to  what  otherwise  would  be 
a  mere  matter  of  evidence.  It  is  not  necessary,  that  the 
party  against  whom  an  estoppel  U  alleged  should  have 


intended  to  deceive ;  it  is  sufficient  if  he  intended  that  his 
conduct  should  induce  another  to  act  upon  it,  and  the 
other,  relying  on  it,  did  so  act. 

Error  to  Common  Pleas  No.  2,  of  Allegheny 
County. 

Scire  facias  sur  municipal  claim,  brought  by 
the  city  of  Pittsburgh  against  D.  W.  C.  Bidwell 
to  recover  the  cost  of  grading  and  paving  Ells- 
worth Avenue,  done  under  the  authority  of  the 
Act  of  April  2,  1870,  entitled  **  An  Act  for  the 
improvement  of  Penn  Avenue  and  other  streets 
in  the  city  of  Pittsburgh"  (P.  L.  796). 

Under  the  provisions  of  this  Act  the  cost  and 
expenses  of  the  improvement  of  any  street  or 
avenue  were  to  be  ascertained  by  five  commis- 
sioners, elected  for  that  purpose  by  the  property- 
holders  of  the  street,  who  were  to  have  charge  of 
the  improvement  and  make  the  assessments.  The 
cost  of  the  improvement  was  to  be  assessed  equally 
per  foot  front  upon  the  property  abutting,  and 
such  assessment  was  made  a  lien  on  the  property 
to  a  limit  of  one  hundred  and  twenty  feet  in 
depth.  This  assessment  was  made  payable  in  ten 
annual  instalments.  For  the  purpose  of  paying 
the  cost  of  the  improvement  as  the  work  pro- 
gressed, the  commissioners  were  authorized  to 
make  requisition  for  and  sell  city  bonds,  the 
assessments  being  pledged  and  set  apart  as  a  fund 
to  pay  the  bonds.  This  Act  was  originally  pre- 
pared as  a  special  Act  for  the  improvement  of 
Penn  Avenue,  but  its  last  section  made  it  general 
by  providing  that  the  Act  might  be  extended  to 
any  street  or  avenue  in  the  city  of  Pittsburgh  on 
petition  of  the  owners  of  a  majority  in  interest  of 
the  property  abutting  thereon. 

Ellsworth  Avenue,  extending  through  a  rural 
district  in  the  eastern  portion,  of  the  city,  was 
graded  and  paved  under  the  provisions  of  this 
Act,  and  city  bonds  wefe  issued  to  pay  for  the 
same  to  the  amount  of  f  166,000. 

Mr.  Bidwell  was  the  owner  of  property  on  this 
avenue.  He  signed  the  petition  to  councils 
praying  for  an  ordinance  directing  the  grading 
and  paving  of  the  same  under  the  provisions  of  the 
Penn  Avenue  Act.  He  was  elected  and  acted  as 
one  of  the  commissioners  who  made  the  contracts 
for  the  work,  sold  the  city  bonds  and  applied  the 
proceeds,  made  the  assessments  on  the  properties, 
and  generally  supervised  and  controlled  the  whole 
proceeding. 

In  the  case  of  Seely  v.  City  of  Pittsburgh  (i 
Norris,  360,  3  Weekly  Notes,  413)  it  was  de- 
cided by  the  Supreme  Court  that  the  method  of 
assessing  the  cost  of  street  improvements  on  the 
abutting  property  by  the  foot  front  rule  in  subur- 
ban districts  was  unconsritutional.  Soon  aftep 
the  announcement  of  this  decision,  city  cotmcils 
instructed  their  solicitor  to  proceed  upon  a  lien 
against  some  property  owners  who  had  taken  a 
part  in  procuring  some  improvement,  so  that  it 
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might  be  determined  whether  there  was  not  an 
estoppel  by  which  a  part  at  least  of  the  owners  of 
property  might  be  made  to  pay  their  respective 
assessments.  Mr.  Bidwell  having  been  thus 
prominent  in  promoting  the  improvement  on 
Ellsworth  Avenue  was  selected  and  this  suit 
was  brought  as  a  test  case. 

The  collection  of  the  assessment  was  resisted  on 
the  following  grounds:  (i)  That  Ellsworth  Ave- 
nue was  a  great  public  thoroughfare  and  it  was 
unjust  and  illegal  to  assess  private  property  on 
that  avenue  for  the  cost  of  improving  it  for  public 
use.  (2)  That  the  rule  of  assessment  per  foot 
front  was  unjust  and  illegal  when  applied  to  pro- 
perty on  Ellsworth  Avenue.  (3)  That  the  *  *  Penn 
Avenue  Act,*'  under  which  Ellsworth  Avenue  was 
improved,  was  unconstitutional.  (4)  That  it  was 
not  just  that  those  who  were  active  in  promoting 
the  improvement,  should  be  held  liable,  while 
those  who  reap  equally  with  them  the  benefit,  and 
by  their  silence  acquiesced  in  the  work  being 
done,  should  be  exempt  from  paying  their  share 
of  the  cost.  (5)  That  while  the  defendant 
assented  to  and  promoted  the  improvement,  he 
did  so  on  the  understanding  that  each  street  should 
pay  for  its  own  improvement,  and  each  property- 
holder  his  proportion  per  foot  front,  and,  as  many 
assessments  cannot  be  collected  and  will  have  to 
be  paid  by  the  general  taxpayers,  including  de- 
fendant, it  would  be  unjust  to  make  him  pay  also 
his  own  assessment,  thus  causing  his  property  to 
be  doubly  taxed. 

The  Court  (White,  J.)  charged  the  jury 
inter  alia,  as  follows :  **  I  therefore  instruct  you, 
that  if  the  defendant  signed  a  petition  to  coun- 
cils asking  for  an  ordinance  directing  the  grad- 
ing and  paving  of  Ellsworth  Avenue  under  the 
Penn  Avenue  Act ;  that  in  pursuance  thereof  the 
ordinance  was  passed ;  <hat  the  defendant  was 
duly  elected  one  of  the  commissioners,  and  acted 
as  such  in  directing  and  superintending  the  work, 
selling  the  bonds  of  the  city,  expending  the  pro- 
ceeds thereof  on  the  street,  and  making  the 
assessments  on  the  properties,  including  his  own, 
for  which  this  suit  is  brought,  he  is  now  estopped 
from  denying  the  validity  of  the  Act  of  As- 
sembly, or  its  applicability  to  Ellsworth  Avenue, 
or  the  legality  and  validity  of  the  mode  of  assess- 
ment provided  in  the  Act,  and  your  verdict 
should  be  for  the  plaintiff.** 

Verdict  and  judgment  for  plaintiff  for  ^4625, 
with  leave  to  issue  execution  for  the  instalment  due, 
and  on  instalments  that  might  fall  due  thereafter. 

Defendant  took  this  writ  assigning  for  error 
inter  alia  the  portion  of  the  charge  given  above. 

T,  Mellon,  D.  D.  Bruce,  and  M.  A,  Wood- 
ward,  for  plaintiff  in  error. 

Excepting  the  one  question  of  estoppel  this  case 
is  ruled  by  the  principles  laid  down  in — 

Seely  v.  City  of  Pittsburgh,  i  Nonis,  360,  3  Weekly 
Notes,  413. 


Washington  Avenue,  19  Sm.  361. 

Hammettt/.  City  of  Philadelphia,  15  Sm.  151. 
Three  ingredients  are  necessary  to  constitute 
an  estoppel:  (i)  Misrepresentation  or  wilful 
silence  by  one  having  knowledge  of  the  fact: 
(2)  That  the  actor  having  no  means  of  informa- 
tion was  by  the  conduct  of  the  other  induced  to 
do  what  otherwise  he  would  rot  have  done.  (3) 
That  injury  would  ensue  from  a  permission  to 
allege  the  truth. 

Commonwealth  v,  Moltz,  10  Barr,  527. 

Eldred  v,  Hazlett's  Admrs.,  9  Casey,  307. 

Helserv.  McGrath,  2  Sm.  531. 

Miranville  v.  Silverthorn,  12  Wr.  149. 

Dezell  V,  Odell,  3  Hill  (N.  Y.),  215. 

Bigelow  on  Estoppel,  pp.  9  &  480. 

Hermon  on  Estoppel,  sec.  325. 
In  Commonwealth  z;.  Moltz  {supra),  the  Court 
says :  **  It  is  obvious  there  can  be  no  such  fraud 
when  the  purchaser  or  other  actor  was,  or  ought 
to  have  been,  acquainted  with  the  subject  of  his 
action,  or  even  had  the  means  of  knowledge,  and 
neglected  to  avail  himself  of  them ;  or  where  the 
silent  person  was  himself  unacquainted  with  the 
important  fact  un communicated  j  or  where  the 
party  was  not  influenced  to  act  on  the  faith  of 
the  false  suggestion  or  silence  of  one  bound  to 
speak." 

To  the  same  effect  are  the  following  authori- 
ties : — 

Alexander  v.  Kerr,  2  Rawle,  90. 

Brown  v,  Spalding,  i  Pitts.  Rep.  361. 

Hill  V,  Epley,  7  Casey,  331. 

Crist  V,  Jack,  3  Walts,  240. 

Epley  V,  Witherow,  7  Watts,  163. 

McCormick  v,  Murtrie,  4  Watts,  195. 

Wilton  V.  Harwood,  23  Maine,  131. 

Bigelow  on  Estoppel,  p.  473. 

Bispham*s  Prin.  of  Eq.,  sec.  288-9,  ^• 

Baring  v.  Come,  2  Barn.  &  Aid.  137. 

Maans  v,  Henderson,  I  East,  335. 

The  city  cannot  claim  not  to  know  that  the 
street  lay  through  rural  lands,  for  it  is  xural  prop- 
erty by  the  city  charter,  classified  and  assessed  as 
such.  It  cannot  be  pretended  that  regarding  this 
fact,  or  the  Act  of  Assembly,  we  were  inquired 
of,  or  looked  to,  or  were  guilty  of  any  conceal- 
ment, or  made  any  representations  either  true  or 
false. 

Dungan  «/.  Am.  Life  Ins.  Co.,  2  Sm.  257. 

Hermon  on  Kstoppel,  sec.  420. 

Bigelow  on  Estoppel,  pp.  473  and  520-I. 

I  Story's  Eq.  Jur.,  sec.  191. 

Kent's  Com.,  v.  2,  pp.  484-5.  4th  cd. 

Plumer  v.  Lord,  9  Allen,  Mass.  455. 
But  it  is  said  we  petitioned  for  the  improve- 
ment, and  acted  as  commissioner,  and  by  these 
acts  are  estopped  from  showing  that  the  street  is 
in  rural  or  farming  lands,  and  the  method  of  as- 
sessment thereby  invalid.  There  is,  however,  no 
color  of  deception  as  to  that  fact  or  any  other, 
and  there  cannot,  therefore,  be  found  in  them 
any  element  of  estoppel.  The  city  extended  her 
I  limits  over  the  adjoining  rural  districts  against 
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the  will  of  the  people  there  residing.  She  pro- 
cured the  passage  of  the  Penn  Avenue  Act,  and 
offered  it,  with  its  long  credits  and  promises  of 
great  benefits,  to  all  who  would  accept.  We 
made  the  fonnal  application,  and  it  was  granted. 
We  became  commissioner,  and  simply  did  offi- 
cial duty  without  reward.  The  city  looked  to 
the  Act  alone,  and  neither  asked  nor  wanted  of 
us  any  opinion,  information,  any  confidence  or 
form  of  engagement.  For  her  advancement  she 
relied  wholly  upon  the  lien  and  legal  remedies  in 
her  favor,  provided  in  the  Act,  or  upon  her 
broader,  clearer  powers  of  general  taxation,  in 
case  the  other  proved  inadequate.  Neither  by 
analysis  nor  by  combination  of  all  we  have  done 
or  left  undone  can  a  single  element  of  estoppel 
be  discovered. 

Half  of  the  property  holders  never  petitioned 
for  the  improvement,  and  are  therefore  not  es- 
topped from  denying  the  validity  of  the  assess- 
ment. Much  of  the  land  assessed  was  covered 
by  mortgages,  and  has  since  been  bought  in  by 
the  mortgagees,  who  cannot  be  estopped  by  the 
action  of  their  mortgagors.  Many  of  the  owners 
were  infants  or  married  women,  who  cannot  be 
estopped,  and  therefore,  as  so  many  of  the  as- 
sessments cannot  be  collected  under  the  decision 
in  the  Seely  case,  in  the  language  of  the  Court 
below :  **  If  the  city  must  meet  all  deficiencies, 
it  would  be  unjust  to  a  part  to  make  them  pay 
their  assessments  in  full,  and  then  contribute  by 
general  taxation  to  make  up  deficiencies.  Mani- 
festly all  must  be  held  liable  or  all  released.*' 

Z>.  T.  Watson  (with  him  Thos.  S.  Bigelow), 
contra. 

By  the  direct  averments  and  prayers  contained 
in  the  petition  to  councils,  asking  for  the  ordi- 
nance directing  the  grading  and  paving  of  Ells- 
worth Avenue,  it  is  evident  that  inferentially  and 
just  as  strongly  as  if  it  had  been  so  written,  Mr. 
BidweU  asserted  that  Ellsworth  Avenue  was  a  street 
proper  to  be  improved  under  the  Penn  Avenue 
Act,  and  he  agreed  that  if  it  was  so  improved  he 
would  pay  for  the  improvement,  in  accordance 
with  the  assessments  **per  foot  front,**  made  un- 
der and  in  accordance  with  the  provisions  of  the 
Act. 

'<  A  party  who  is  illegally  assessed  maybe  held 
to  have  waived  all  his  rights  to  a  remedy  by  a 
course  of  conduct  which  renders  it  unjust  and 
inequitable  to  others  that  he  should  be  allowed 
to  complain  of  the  illegality.  Such  a  case  would 
exist  if  one  would  ask  for  and  encourage  the  in- 
curring of  the  tax  of  which  he  subsequently  com- 
plains." 

Cooley  on  Taxation,  p.  573. 

Cooley  on  G)n.  Lim.,p.  181. 

Baker  v.  Braman,  6  Hilt,  47. 

Embury  v,  Cannor,  3  N.  Y.  511. 

Heyward  v.  Mayor,  8  Barb.  489. 

Mobile  and  Ohio  R.  R.  Co.  v.  State,  29  Ala.  586. 

People  V.  Murray,  5  Hill,  468. 


Lee  V,  Tillotson,  24  Wendell,  337. 
Kellogg  z/.  Ely,  15  Ohio  St.  66. 
People  V,  Goodwin,  I  Selden,  573. 
Ferguson  v.  Landram,  J  Bush  (Ky.),  233. 
Tasn  V,  Adams,  10  Gushing,  252. 
Van  Hook  v.  Whitlock,  26  Wendell,  43. 
Mayor  of  Pittsburgh  v,  Scott,  I  Barr,  309. 
That  misrepresentation  is  not  essential  to  estop- 
pel, see — 

Miller's  Appeal,  4  Weekly  Notes,  405. 

Jan.  7,  1878.  The  Court.  The  seventeen 
assignments  of  error  may  be  considered  together. 
They  all  involve  the  question  whether  the  plain- 
tiff can  avoid  the  payment  of  the  assessments 
made  on  his  lands  on  the  ground  of  alleged  un- 
constitutionality of  the  law  authorizing  them. 

The  claim  is  to  recover  the  cost  of  grading  and 
paving  Ellsworth  Avenue,  on  which  plaintiff's 
lands  front,  imder  the  Act  of  2d  of  April,  1870 
(P.  L.  796).  The  main  provisions  of  the  Act  to 
which  reference  need  be  made,  providing  for  this 
improvement,  are :  i.  It  requires  a  petition  from 
a  majority  of  property  holders  along  the  line  of 
the  proposed  improvement  before  the  councils 
can  act.  2.  When. authorized  by  councils,  the 
improvement  is  placed  under  the  exclusive  con- 
trol o^  the  commissioners  elected  by  the  owners 
of  property  abutting  on  the  improvement.  3. 
The  cost  of  the  improvement  is  to  be  paid  in  ten 
equal  annual  instalments  with  interest. 

The  legislative  power  to  apportion  a  local  tax, 
for  a  local  improvement,  within  the  limits  of  a 
municipal  corporation,  has  frequently  been  recog- 
nized by  this  Court.  So  has  the  validity  of  muni- 
cipal claims  assessing  on  lots  fronting  on  streets 
their  due  share  of  the  cost  of  grading,  paving, 
curbing,  building  sewers,  and  oilverts,  in  pro- 
portion to  the  respective  fronts.  (Pennock  v. 
Hoover,  5  Rawle,  291 ;  Northern  Liberties  v.  St. 
John's  Church,  i  Harris,  104;  The  City  v,  Wis- 
tar,  II  Casey,  427;  Commonwealth  z^.  Woods,  8 
Wright,  113;  Magee  v.  Commonwealth,  10  Id. 
358 ;  Wray  v.  The  Mayor  of  Pittsburgh,  Id.  365 ; 
Smith  V.  McCarthy,  6  P.  F.  Smith,  359;  City  v. 
Field,  8  Id.  320;  Stroud  v.  City,  11  Id.  255; 
Washington  Avenue,  19  Id.  352.) 

In  Seely  v.  The  City  of  Pittsburgh  (i  Norris, 
360),  it  was  held,  that  while  the  frontage  rule  of 
valuation  might  be  a  just  mode  of  assessing  the 
cost  upon  compact  city  lots,  where  the  properties 
do  not  materially  differ  in  value,  yet  it  could  not 
be  applied  to  a  street  made  through  rural  dis- 
tricts, and  so  far  as  the  Act  of  2d  April,  1870, 
applied  this  mode  of  assessment  to  the  latter  dis- 
tricts it  was  imconstitutionaL  The  validity  of  the 
law  generally  is  there  conceded;  but  the  right  to 
apply  it  to  the  land  in  question  is  denied.  As- 
suming that  to  be  a  correct  exposition  of  the  law, 
we  will  consider  its  application  to  the  facts  in  the 
present  case. 
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It  is  conceded  that  Ellsworth  Avenue  was  made 
through  a  rural  district,  and  that  the  property  of 
the  plaintiff  sought  to  be  charged  was  rural  land. 
It  would  then  be  relieved  from  this  mode  of  taxa- 
tion, unless  other  facts  naade  it  so  chargeable. 
What  are  the  other  facts  ?  As  a  first  step  towards 
procuring  this  improvement,  a  petition  to  which 
the  name  of  the  plaintiff  and  twenty-seven  other 
names  were  subscribed,  was  presented  to  the 
councils  of  the  city  of  Pittsburgh.  It  declared 
the  petitioners  were  the  owners  of  a  majority  in 
interest  of  the  property  abutting  on  Ellsworth 
Avenue,  and  that  they  desired  to  avail  themselves 
of  all  the  privileges  of  the  Act  of  the  2d  of  April, 
1870,  and  asked  for  the  passage  of  an  ordinance 
directing  the  grading,  paving,  and  curbing  of  the 
same,  and  authorizing  the  election  of  commis- 
sioners. To  this  petition  was  added  the  affidavit 
of  the  plaintiff  and  two  other  signers  thereof, 
averring  the  petition  to  be  signed  by  the  owners 
of  a  majority  in  interest  of  the  property  abutting 
on  the  avenue,  and  that  the  signatures  were  the 
genuine  signatures  of  the  petitioners. 

The  court  substantially  charged  the  jury  that 
if  they  found  the  plaintiff  in  error  signed  the  peti- 
tion asking  for  the  ordinance  directing  the  grad- 
ing and  paving  of  Ellsworth  Avenue  under  the 
Penn  Avenue  Act,  that  in  pursuance  thereof  the 
ordinance  was  passed,  that  he  was  duly  elected 
one  of  the  commissioners,  and  acted  as  such  in 
directing  and  superintending  the  work,  selling 
the  bonds  of  the  city,  expending  the  proceeds 
thereof  on  the  street,  and  in  making  the  assess- 
ments upon  the  properties,  including  his  own, 
for  which  this  suit  was  brought,  he  was  estopped 
from  denying  the  validity  of  the  Act,  or  its  appli- 
cation to  Ellsworth  Avenue,  or  the  legality  and 
validity  of  the  mode  of  assessment  provided  in 
the  Act. 

It  is  not  alleged  that  the  evidence  of  these  facts 
was  insufficient  to  submit  to  the  jury,  nor  that  its 
finding  thereof  was  unjustified.  Conceding  the 
facts,  it  is  contended  by  the  plaintiff  in  error  that 
they  are  insufficient  to  prevent  his  alleging  the 
unconstitutionality  of  the  Act,  for  the  purpose  of 
relieving  himself  from  its  operation. 

In  Pickard  v.  Sears  (6  Ad.  &  El.  469),  a  lead- 
ing case  of  estoppel  by  conduct,  it  was  said,  *  *  the 
rule  of  law  is  clear,  that  where  one  by  his  words 
or  conduct  wilfully  causes  another  to  believe  in 
the  existence  of  a  certain  state  of  things,  and  in- 
duces him  to  act  on  that  belief,  so  as  to  alter  his 
own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter,  a  different  state 
of  things  as  existing  at  the  same  time.**  It  may 
now  be  declared,  as  a  general  rule,  that  where 
an  act  is  done  or  a  statement  made  by  a  party, 
the  truth  or  efficacy  of  which  it  would  be  a  fraud 
on  his  part  to  controvert  or  impair,  the  character 
of  an  estoppel  shall  be  given  to  what  otherwise 
would  be  mere  matter  of  evidence. 


It  is  not  necessary  that  the  party  against  whom 
an  estoppel  is  alleged  should  have  intended  to 
deceive,  it  is  sufficient  if  he  intended  that  his  con- 
duct should  induce  another  to  act  upon  it,  and 
the  other,  relying  on  it,  did  so  act.  (Bispham's 
Eq.  §  290.) 

Prior  to  the  presentation  of  the  petition  of  the 
plaintiff  in  error,  the  city  authorities  had  taken 
no  steps  towards  the  improvement  of  Ellsworth 
Avenue.  In  fact,  under  the  Act  they  had  no 
power  so  to  do.  This  power  was  called  into 
action  by  the  petitioners.  They  asked  to  have 
the  avenue  brought  under  the  operation  of  the 
Act.  They  voluntarily  asked  for  the  privilege  of 
becoming  subject  to  all  its  provisions.  They 
asked  for  the  passage  of  the  ordinance  directing 
the  work ;  for  the  assessment  of  their  lands  ac- 
cording to  the  frontage  rule,  in  order  to  pay  the 
bonds  to  be  given  to  raise  money  to  make  the 
improvement.  The  authorities  acceded  to  the 
request.  They  altered  their  previous  position. 
They  assumed  the  large  additional  indebtedness, 
relying  upon  the  words  and  conduct  of  the  peti- 
tioners. The  latter  declared  they  would  submit 
themselves  to  all  the  charges  and  responsibilities 
imposed  by  that  Act.  They  wilfully  caused  the 
authorities  to  believe  this  as  a  matter  of  fact.  So 
believing,  they  acted  upon  it.  They  accepted 
the  offer  in  the  terms  in  which  it  was  made.  The 
petitioners  directed  the  work.  They  received 
and  enjoy  the  benefits.  To  now  permit  them  to 
deny  the  truth  or  efficacy  of  the  assurance  given, 
and  continued  during  the  progress  of  the  work, 
would  work  a  fraud  on  the  city,  which  cannot  be 
sanctioned. 

It  is  true  every  one  is  presumed  to  know  the 
law,  and  knowledge  thereof  is  said  to  be  equally 
open  to  all.  Conceding  that  the  city  had  knowl- 
edge of  the  law,  or  ought  to  have  had  it,  the  like 
legal  presumption  applies  to  the  plaintiff  in  error, 
and  his  equities  derive  no  strength  from  that  pre- 
sumption. The  city  had  no  reason  to  believe 
that  he  would  allege  any  invalidity  in  the  law 
which  he  was  praying  to  have  extended  over 
him.  The  city  was  misled,  not  by  expressive 
silence  merely  of  the  plaintiff  in  error,  but  by 
his  decided  and  persistent  action.  It  has  been 
held  that  a  party,  who  has  acted  upon  a  parti- 
cular construction  of  a  contract  which  has  been 
acquiesced  in  by  the  other,  is  estopped  from  con- 
testing it  as  the  proper  construction.  (Mercer 
Mining  and  Manufacturing  Co.  v,  McKee,  27  P. 
F.  Smith,  170.) 

The  constitutional  right  against  unjust  taxation, 
which  the  plaintiff  in  error  invokes,  is  given  him 
for  the  protection  of  his  private  property.  He 
may  waive  that  protection,  and  consent  to  such 
action  in  regard  to  it,  as  would  otherwise  be  in- 
valid. Having  consented,  and  the  other  party 
having  acted  thereon,  and  made  expenditures 
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and  incurred  exp)ense  predicated  thereon,  the 
consent  cannot  be  withdrawn.  Hence  an  Act 
appropriating  the  private  property  of  one  person 
for  the  private  purpose  of  another  on  compensa- 
tion made,  was  held  valid  when  he  whose  pro- 
perty was  taken  assented  thereto ;  and  receiving 
the  compensation  awarded  was  a  sufficient  as^nt. 
(Cooley  on  Cons.  Lim.,  i8i.) 

The  valid  waiver  of  constitutional  rights,  both 
of  person  and  of  property,  is  of  frequent  occur- 
rence. The  constitution  guarantees  the  right  of 
trial  by  jury  to  one  charged  with  a  crime,  yet  he 
may  waive  that  right,  and  plead  guilty  in  a  case 
where  his  life  will  pay  the  penalty.  So  his  pri- 
vate property  may  not  be  taken  for  a  public  high- 
way without  compensation  paid  or  secured ;  yet 
he  may  just  as  effectively  divest  his  right  by  a 
voluntary  dedication  to  the  public,  followed  by 
acceptance  and  expenditure. 

It  is  objected  that  inasmuch  as  some  lands 
abutting  on  this  avenue  may  not  be  held  liable  to 
the  specific  tax  for  grading  and  paving  the  same, 
in  consequence  of  the  owners  thereof  not  having 
subjected  themselves  to  the  application  of  an  es- 
toppel, and  in  that  case  a  portion  of  the  cost  of 
the  improvement  will  fall  on  the  taxpayers  gene- 
rally, of  whom  the  plaintiff  in  error  is  one,  it 
would  be  unjust  to  impose  on  him  this  special 
tax  in  addition  thereto.  We  are  unable  to  see 
any  force  in  this  objection.  His  own  direct 
action  has  charged  his  land  with  this  special  tax. 
If  one  of  the  consequences  of  that  action  has 
been  to  throw  a  portion  of  the  cost  of  the  im- 
provement on  the  taxpayers  generally,  on  what 
principle  ought  he  to  claim  exemption  there- 
from? He  has  not  derived  less  benefit  than  they 
from  this  improvement. 

No  voluntary  act  of  theirs  caused  the  expendi- 
ture. Why,  then,  shall  he  not  bear  his  share  of 
the  obligation,  which  his  voluntary  action  has 
created,  and  not  cast  it  wholly  on  others?  As, 
then,  a  portion  of  any  general  tax  levied  for  this 
purpose  would  justly  fall  on  him,  it  cannot  fur- 
nish any  ground  for  relieving  his  property  from 
the  payment  of  the  special  tax.  If  so  relieved, 
his  conduct  would  have  the  effect  of  imposing 
larger  taxation  on  others,  and  thus  work  still 
greater  injustice. 

Numerous  authorities  sustain  the  conclusion  at 
which  we  have  arrived.  Among  them  are  City 
of  Burlington  f^.  Gilbert,  31  Iowa,  356;  Story  f. 
Funnan,  25  N.  Y.  230;  Tash  et  aL  v.  Adams, 
10  Cush.  252;  Ferguson  v.  Landram,  5  Bush. 
(Ky.)  233;  18  Michigan,  528;  Lee  t^.  Tillotson, 
24  Wend.  337;  The  People  v,  Murray,  5  Hill, 
468;  Mayor  of  Pittsburgh  v.  Scott,  i  Barr,  309. 

Whether  other  property  on  Ellsworth  Avenue 
has  or  has  not  become  liable  to  assessment  under 
the  Penn  Avenue  Act,  is  not  a  question  now  be- 
fore us.    The  bonds  issued  by  the  city  for  the 


improvement  of  various  streets  under  that  Act, 
amount  to  about  five  miUion  of  dollars.  It  may 
be  that  all  who  passively  enjoy  the  benefits  of  the 
improvements  may  not  be  liable  to  specific  assess- 
ments to  pay  the  bonds  under  the  Act ;  yet  it  by 
no  means  follows  that  the  plaintiff  in  error  is  dis- 
charged from  his  obligation.  (City  of  Burlington 
V,  Gilbert,  supra;  Kellogg  v,  Ely,  15  Ohio  St. 
dd,^  The  conduct  or  action  of  each  may  deter- 
tnine  his  own  liability,  where  the  law  would  not 
otherwise  make  him  liable.  We  discover  no  error 
in  the  record. 

Judgment  affirmed. 

Opinion  by  Mercur,  J.  Sterrett,  J.  did 
not  sit. 


Oct.  &  Nov.  '77,  98. 

Kaiser  v.  Wcisc. 


Oct  30,  1877. 


Municipal  claims — City  of  Pittsburgh — Act  of 
January  6, 1864 — Foot  front  rule  of  assessment 
—  When  not  applicable —  When  the  six  months 
allowed  for  filing  the  lien  commences. 

The  method  of  assessing  the  cost  of  grading  and  other 
similar  municipal  improvements  by  the  foot  front  rule  is 
inapplicable  to  lands  along  l^azlewood  Avenue,  in  a  rural 
district  of  the  city  of  Pittsburgh. 

The  six  months  allowed  by  the  Act  of  January  6,  1864, 
for  filing  liens  for  unpaid  assessments  commences  to  run 
from  the  day  when  the  work  is  completed,  and  not  from 
the  day  when  the  work  is  approved  by  committee  of 
councils. 

Seely  v.  City  of  Pittsburgh,  I  Norris,  360,  S.  C,  3 
Weekly  Notes,  413,  followed. 

Error  to  Common  Pleas  No,  2,  of  Allegheny 
County. 

Scire  facias  sur  mortgage,  by  John  Weise 
against  John  Kaiser. 

The  following  facts  appeared.  In  September, 
1873,  Weise  conveyed  to  Kaiser,  for  the  sum  of 
$4000,  a  lot  of  ground  fronting  on  Hazlewood 
Avenue,  in  a  rural  district  of  the  city  of  Pitts- 
burgh, containing  a  little  more  than  three  acres. 
He  received  in  payment  a  portion  of  the  purchase 
money,  and  took  a  purchase  money  mortgage  for 
the  balance,  $1700,  payable  in  two  annual  instal- 
ments from  date.  The  first  instalment  was  paid 
when  due,  but  payment  of  the  last  was  refused, 
whereupon  this  writ  oi  scire  facias  was  issued. 

By  virtue  of  ordinances  of  councils  passed  in 
1870  and  187 1,  Hazlewood  Avenue  had  been  sur- 
veyed and  the  work  of  grading  the  Fame  com- 
menced in  November,  1872,  under  the  provisions 
of  the  Act  of  January  6,  1864,  concerning  streets 
and  sewers  in  the  city  of  Pittsburgh  (P.  L.  1131).* 

*  By  sections  6  and  19  of  this  Act  councils  are  author- 
ized to  have  streets  graded,  paved,  etc.,  and  also  *'  to  levy 


Digitized  by 


Google 


46 


WEEKLY  NOTES  OF  CASES. 


On  Dec.  2,  1874,  the  contractor  ceased  work, 
and  on  the  day  following  the  avenue  was  approved 
by  the  street  committee  of  councils.  The  assess- 
ment for  said  grading  was  made  in  accordance 
with  the  Act  at  an  equal  sum  per  foot  front.  The 
assessment  on  the  property  of  Kaiser  was  I906.93 
which  he  paid  June  3, 1875,  just  six  months  after 
the  avenue  was  approved  by  the  committee  of 
councils,  being  told  by  the  city  attorney  that  if 
the  assessment  was  not  paid  that  day,  a  lien  would 
be  filed  and  additional  expense  incurred. 

At  the  trial  (before  Ewing,  P.  J.)>  defendant 
claimed,  under  a  plea  of  set-off,  that  as  the  lien 
of  the  assessment  attached  in  1872,  when  the  work 
on  the  avenue  was  commenced,  and  the  property 
had  been  conveyed  to  him  free  from  all  encum- 
brances, he  had  the  right  to  set  off  this  payment 
of  the  assessment  against  the  remaining  instal- 
ment due  on  the  mortgage.  The  Court  instructed 
the  jury,  that  their  verdict  should  be  for  the 
plaintiff  for  the  amount  of  the  last  instalment  with 
interest  and  attorney's  commissions. 

Verdict  and  judgment  for  plaintiff  accordingly. 
Defendant  took  this  writ,  assigning  for  error,  inter 
alia,  the  instruction  of  the  Court. 

Jas,  Fitszimmons  (with  him  John  Robb),  for 
plaintiff  in  error. 

The  rule  regulating  the  liability  of  property 
for  the  grading  oi  an  avenue  differs  essentially 
from  that  of  paving.  The  former  is  a  necessity, 
the  latter  a  mere  matter  of  convenience.  This 
differs  materially  from  the  case  of  Seely  v.  City 
of  Pittsburgh  (i  Norris,  360;  S.  C,  3  Weekly 
Notes,  413),  which  arose  on  a  paving  lien  on  a 
great  city  thoroughfare.  There  is  no  reason  why 
the  foot  front  rule  should  not  apply  on  Hazlewood 
Avenue.  It  is  not  a  general  thoroughfare,  but 
accommodates  only  a  limited  number  of  citizens. 
The  improvement  inures  only  to  the  property 
abutting  on  the  avenue,  and  the  several  pieces  of 
property  are  nearly  the  same  in  extent  and  loca- 
tion. It  is  unfair  to  charge  this  expense  to  the 
general  public,  who  are  not  directly  benefited. 

The  six  months  given  for  filing  the  lien  date 
from  the  time  the  work  was  approved  and  taken 
off  the  hands  of  the  contractor.  The  city  attorney, 
who  files  the  lien,  can  only  then  have  it  brought 
to  his  notice.  A  different  rule  would  but  intro- 
duce uncertainty,  and  increase  the  difficulty  of  the 
city  in  collecting  her  assessments. 

and  collect  the  cost  and  expense  of  the  same,  from  the 
owners  of  property  bounding  or  abutting  on  the  portions 
of  said  streets,  lanes,  or  alleys,  thus  improved,  by  an  as- 
sessment of  an  equal  sum  per  foot  front  of  said  properties. 
**  The  assessments,  authorized  by  this  Act.  shall  be  liens 
upon  the  properties  assessed,  from  the  commencement  of 
the  improvements  for  which  they  were  made,  and  shall, 
if  filed  within  six  months  after  the  completion  of  said  im- 
provements, continue  liens  for  five  years,  and  be  revived 
by  scire  facias  as  other  liens/* 


Geo,  Oliver  {yt'i^  him  RodgerszsiA  Callahan), 
contra. 

The  defendant,  Kaiser,  by  contesting  the  \-a- 
lidity  of  the  assessment,  or  notifying  Weise  to  do 
so,  could  have  undoubtedly  escaped  the  payment 
or  it.  Under  the  decision  of  this  Court  in  Seely 
V,  City  of  Pittsburgh  {supra),  the  assessment  is 
clearly  illegal. 

[Agnew,  C.  J.  That  case  decided  not  that  the 
property  holders  should  not  pay  for  paving,  but 
that  the  foot  front  rule  was  not  a  proper  one  for 
rural  property;  this  Court  did  not  decide  that 
there  might  not  be  a  jury  of  inquest.] 

The  assessment  was  not  paid  until  the  lien  had 
expired.  By  the  terms  of  the  act  a  secret  lien  is 
allowed  to  exist  against  the  property  during  the 
entire  continuance  of  the  work  and  for  six  months 
after  its  completion.  Such  liens  should  be  con- 
strued strictly ;  the  right  to  extend  them  a  day 
involves  the  right  to  extend  them  a  year.  If  the 
improvement  is  not  complete  until  the  work  is 
accepted,  it  would  be  in  the  power  of  councils  to 
indefinitely  extend  the  time  of  filing  the  lien. 

Nov.  7,  1877.  The  Court.  This  case  falls 
directly  within  the  ruling  in  Seely  v.  The  City  of 
Pittsburgh  (i  Norris,  360),  that  the  per  foot  front 
rule  of  assessment  is  inapplicable  to  lands  such  as 
these  along  Hazlewood  Avenue. 

The  payment  by  Kaiser  of  the  assessment  of 
$906.93  was  voluntary,  the  lien  upon  the  pre- 
mises, even  if  rightly  assessed,  having  expired  at 
the  time  of  payment. 

On  both  groimds  the  Court  below  was  right. 

Per  CxmiAM.    Judgment  affirmed. 


Oct.  &  Nov.  '77,  137.  Oct.  8,  1877. 

Lofink  V.  City  of  Allegheny. 

Municipal  claims — City  of  Allegheny — Act  of 
April  /,  1870 — Assessment  of  benefits  con- 
ferred by  city  improvements — Time  for  filing 
liens  not  limited  to  six  months  after  completion 
of  improvement. 

Under  the  12th  Section  of  the  Act  of  April  I,  1876, 
"relative  to  streets  in  the  city  of  Allegheny"  fP.  L.  751), 
an  assessment  for  municipal  improvements  is  a  first  Hen 
when  the  claim  is  filed  within  six  months  after  the  com- 
pletion of  the  improvement.  It  will  be  sufficient,  how- 
ever, to  constitute  it  a  lien,  though  not  a  first  lien,  if  filed 
at  a  period  later  than  six  months. 

Error  to  Common  Pleas  No.  2,  of  Allegheny 
County. 

Scire  facias  sur  municipal  claim,  by  the  City  of 
Allegheny  against  Joseph  Lofink,  to  recover  $66 
with  interest,  being  the  assessment  on  defendant's 
property  for  benefits  conferred  by  the  change  of 
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grade  of  Troy  Hill  Road  in  the  city  of  Alle- 
gheny. 

This  road  had  oeen  improved  under  a  special 
Act  of  Assembly  approved  May  lo,  1871  (P.  L. 
655),  and  supplement  thereto  approved  April  i, 
1872  (P.  L.  707),  which  provided  for  the  grading, 
paving,  and  otherwise  improving  said  road,  but 
made  no  provision  for  damages  caused  by  the 
grading.  The  work  on  the  road  was  completed 
in  November,  1874.  In  February,  1875,  coun- 
cils passed  an  ordinance,  in  pursuance  of  an  Act 
of  Assembly  of  April  i,  1870,  relative  to  streets 
in  the  city  of  Allegheny  (P.  L.  751),  appointing 
viewers  to  appraise  the  damages  and  assess  the 
benefits  caused  by  the  change  of  grade  of  said 
street.  The  report  of  the  viewers  thus  appointed 
was  confirmed  by  councils  Nov.  29,  1875.  On 
the  1 8th  of  December,  1 875 ,  an  appeal  was  taken 
from  this  report  of  viewers  to  the  Quarter  Ses- 
sions of  Allegheny  County,  and  upon  said  appeal 
new  viewers  were  appointed  by  the  Coiurt,  whose 
report  was  confirmed  July  15,  1876.  By  this 
report  defendant's  property  was  assessed  |66. 00, 
f  jr  which  sum  the  lien  in  this  case  was  filed  Nov. 
28,  1876. 

At  the  trial  plaintiff  gave  in  evidence  said  Act 
of  April  I,  1870  {supra) ^  which  provides,  inter 
aiiay  as  follows : — 

"  Section  11.  The  liens  authorized  by  this  Act  shall  be 
filed  in  the  District  Court,  in  the  municipallien  docket,  in 
like  manner  as  now  provided  for  the  city  of  Allegheny, 

in  same  manner  as  mechanic's  liens  are  filed 

"  Section  1 2.  The  assessments  authorized  by  this  Act  shall 
be  first  liens  upon  the  property  assessed,  said  liens  to  date 
from  commencement  of  the  improvements  for  which  they 
were  made,  and  shall,  if  filed  within  six  months  after  the 
completion  of  said  improvements,  continue  first  liens  for 
five  years,  and  be  revived  by  fnr^/aritfj  as  other  liens.  .  ,  . 

**  Section  19.  That  when  any  appeal  shall  be  taken  from 
any  appraisement  or  assessment  made  in  pursuance  of  this 
Act,  the  lien  of  such  assessment  shall  continue  for  six 
months  after  the  final  determination  of  such  appeal,  and 
the  time  of  filing  such  liens  shall  be  extended  until  the 
expiration  of  six  months  after  such  final  determination.'' 

Plaintiffs  counsel  asked  the  Court  to  instruct 
the  jury,  **that  the  viewers*  report  in  the  pro- 
ceedings for  the  assessment  of  damages  by  change 
of  grade  of  Troy  Hill  Road,  showing  an  assess- 
ment upon  defendant  of  amount  claimed  in  this 
suit,  having  been  confirmed  by  the  Court  of 
Quarter  Sessions  on  15th  July,  1876,  the  same 
b  conclusive  upon  the  defendant,  and  their 
verdict  should  be  for  the  plaintiff,  even  though 
the  work  on  the  road  was  completed  in  Decem- 
ber, 1874."     Answer,  **  This  point  is  affirmed.** 

Verdict  and  j udgment  for  plaintiff.  Defendant 
took  this  writ,  assigning  for  error,  inter  alia,  the 
afl&rmance  of  plaintiff *s  point  given  above. 

Robert  Wood,  and  /.  F.  Slag/e  (with  them  S. 
Woods  and  Wiley),  for  plaintiff  in  error. 

The  Act  of  April  i,  1870,  is  not  clearly  ex- 
pressed, but,  surely,  when  it  says  (§   12),   **if 


filed  within  six  months,"  it  shall  continue  a  lien, 
the  converse  must  be  understood,  that  is,  if  not 
filed  within  six  months  it  shall  cease  to  be  a  lien ; 
and  if  there  is  any  doubt  as  to  this,  it  would  be 
solved  by  the  reference  to  mechanic's  liens, 
which  furnished  the  model  upon  which  these 
claims  are  constructed. 

The  lien  in  this  case  was  not  filed  until  two 
years  after  the  work  was  completed.  The  de- 
fendant in  error  attempts  to  avoid  this  by  refer- 
ence to  the  19th  section  of  the  Act,  which  ia 
case  of  appeal  extends  the  time  of  filing  the  lien 
until  six  months  after  final  detennfaiation  of  the 
appeal.  But  this  appeal  was  not  commenced  till 
after  the  lien  had  expired.  The  law  provides  for 
continuing  and  extending  the  lien,  not  for  reviv- 
ing one  already  dead.  The  19th  section  sup- 
ports our  view  that  sections  1 1  and  1 2  were  not 
intended  to  continue  the  lien  beyond  the  term  of 
six  months,  unless  within  that  time  a  claim  should 
be  filed  as  provided  in  the  Act. 

W,  B.  Rodgers,  City  Solicitor,  contra. 

The  lien  in  this  case  dates  from  the  decree  of 
the  Court  confirming  the  viewers'  report,  but  even 
if  the  time  should  run  from  the  completion  of 
the  work,  a  lien  could  be  filed  more  than  six 
months  thereafter,  but  such  a  lien  would  not  be 
a  first  lien,  and  the  question  would  then  be  one 
of  distribution  merely. 

Oct.  15,  1877.  The  Court.  The  effect  of 
the  legislation  for  the  city  of  Allegheny  relating 
to  the  assessments  upon  lots  for  benefits  conferred 
upon  them  by  city  improvements  to  pay  the 
damages  due  to  other  lots,  is  to  create  a  lien  or 
charge  on  the  property,  to  be  enforced  by  scire 
facias  and  execution.  The  proceeding  is  in  rem, 
and  not  by  a  personal  judgment.  For  this  pur- 
pose the  laws  relating  to  this  claim  against  the 
property  have  not  limited  the  charge  or  lien  to  a 
period  of  six  months  after  the  completion  of  the 
improvement. 

To  hold  otherwise  in  the  absence  of  express 
legislation  would  in  most  cases  exempt  the  pro- 
perty from  its  fair  share  of  the  cost  of  the  im- 
provement, for  as  a  general  rule  owing  to  delays 
the  assessment  for  benefits  can  rarely  be  filed  as  a 
lien  within  six  months. 

The  1 2th  section  of  the  Act  of  1870  is  in- 
tended to  confer  a  first  lien  where  the  claim  is 
filed  within  six  months,  and  is  intended  as  a  pro- 
tection to  bona  file  purchasers,  mortgaj^ees,  and 
other  lien  creditors,  in  order  that  they  may 
always  be  able  to  ascertain  whether  the  property 
is  encumbered  by  a  municipal  lien.  We  think, 
therefore,  that  no  error  was  committed  by  the 
Court  below. 

Per  Curiam.    Judgment  affirmed. 
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Jan.  »78,  87. 

Blake  et  al. 


Jan.  14,  1878. 

The  Commonwealth. 


School  law — School  Directors  of  the  2Sth  Section 
of  Philadelphia  —  Abolition  of  offices  by  im- 
plication— Acts  of  2  February,  186^,  and  13 
April,  1876 — Quo  warranto. 

The  Act  of  February  2,  1865,  and  its  supplement  (P. 
L.  1865,  77,  and  1866,  248),  provided  for  the  organization 
of  the  Board  of  School  Directors  of  the  Twenty-fifth  School 
Section  of  Philadelphia,  under  which  a  large  Board  of 
sixty-six  members  was  in  existence  in  February,  1877.  ^y 
the  Act  of  April  13,  1 876  (P.  L.  188),  both  of  the  above 
Acts  were  repealed,  and  it  was  enacted  that  the  Twenty- 
fifth  Sec; ion  should  be  managed  and  its  Directors  elected 
in  accordance  with  the  general  school  law  in  force  in  the 
First  School  District  of  Pennsylvania.  Under  this  latter 
Act,  a  new  Board  was  elected  in  February,  1877,  and 
claimed  to  be  the  only  School  Directors  entitled  to  hold 
office.  Upon  quo  warranto  by  the  Commonwealth  against 
the  old  Board : 

Held  J  that  the  Act  of  1 876  constituted  a  new  and  repug- 
nant system  of  School  Boards,  and  carried  down  with  it 
the  existing  Board,  upon  the  election  and  organization  of 
the  new  Board  under  the  repealing  Act. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Quo  warranto,  by  the  Commonwealth  of  Penn- 
sylvania ^jp  relatione  the  Attorney-General  against 
C.  C.  Baker  et  al.,  to  inquire  by  what  warrant 
they  claimed  to  hold  and  exercise  the  office  of 
school  directors  of  the  Twenty-fifth  School  Sec- 
tion of  Philadelphia. 

The  suggestion  of  the  Attorney-General  set 
forth  as  follows : — 

(i)  By  the  Act  of  February  2, 1865  (P.  L.  77), 
it  was  enacted : — 

"  That  at  the  next  general  election,  the  qualified  voters 
of  each  election  division  of  the  Twenty-fifth  Ward  of  the 
city  of  Philadelphia,  shall  vote  for  three  citizens  of  the 
said  division  to  serve  as  School  Directors,  and  the  three 
persons  having  the  highest  number  of  votes"  in  each  divi- 
sion shall  be  elected,  one  of  whom  shall  serve  for  one 
year,  one  for  two  years,  and  one  for  three  years,  and  al 
each  annnal  election  thereafter  the  qualified  voters  of  each 
election  division  shall  vote  for  one  citizen  of  said  division 
to  serve  for  three  years,  and  the  whole  number  of  Directors 
elected  from  the  several  election  divisions  shall  constitute 
the  Board  of  Directors  for  said  Twenty-fifth  Ward :  the 
term  of  each  director  to  be  determined  by  lot  at  the  first 
meeting  of  the  Board  after  their  election." 

(2)  By  the  act  of  March  2r,  1866  (P.  L.  248), 
it  was  enacted : — 

Section  3.  "  That  every  vacancy  in  the  Bdard  of  School 
Directors  of  the  Twenty-third  and  Twenty-fifth  Wards, 
caused  by  death,  resignation,  or  otherwise,  shall  be  filled 
by  the  remaining  directors  of  the  election  district  in  which 
such  vacan'  y  occurred,  until  the  next  general  election, 
when  the  qualified  voters  of  such  election  district  shall 
elect  a  director  for  the  unexpired  term  caused  by  said  va- 
cancy, and  that  the  directors  elected  in  the  said  election 
districts  of  said  Twenty-third  and  Twenty-fifth  Wards, 
shall  have  the  sole  control  and  management  of  the  schools 


within  said  election  divisions,  subject  to  the  general  super- 
vision of  their  respective  Boards  of  School  Directors." 

(3)  By  the  Act  of  April  13,  1876  (P.  L.  188), 
it  was  enacted  that  both  of  the  above  Acts — 

"  Be  and  the  same  are  hereby  repealed,  and  that  the 
election  of  School  Directors  and  the  management  of  the 
public  schools  of  the  Twenty-fifth  School  Section  be  in 
accordance  with  and  under  the  general  laws  governing 
and  regulating  the  schools  of  the  First  School  District  of 
Pennsylvania." 

(4)  That  at  the  election  held  Febniary  20, 
1877,  twelve  School  Directors  were  elected  in 
pursuance  of  the  Act  last  mentioned  under  the 
general  laws  governing  the  First  School  District 
of  Pennsylvania,  and  had  regularly  met  for  the 
transaction  of  business. 

^5)  That  C.  C.  Baker  and  sixty-five  others  who 
haa  been  elected  School  Directors  prior  to  the 
passage  of  the  Act  of  April  13,  1876,  had  usurped 
and  still  usurped  the  offices  of  School  Directors 
to  the  great  damage  of  the  Commonwealth. 

The  answer  of  C.  C.  Baker  et  aL  admitted  the 
facts  above  set  forth,  but  submitted  that  the  Act 
of  April  13,  1876,  did  not,  by  its  terms  or  by 
necessary  implication,  vacate  the  office  of  any 
School  Director,  its  only  effect  being,  as  the 
words  were  not  retroactive,  to  provide  for  the 
election  at  each  subsequent  municipal  election  of 
a  less  number  of  directors  than  were  previously 
required,  and  to  restore  to  them  the  control  of 
the  schools  of  the  Twenty-fifth  Ward.  Further, 
that  if  the  said  Act  was  construed  to  abolish  the 
existing  Board  of  Directors,  it  could  not  go  into 
effect  until  the  first  Monday  in  January,  1878, 
the  time  when  all  School  Boards  in  the  First  Dis- 
trict are  required  to  organize  under  the  general 
law  ;  and  also  that  the  said  Act  would  be  in  con- 
flict with  Section  6th  of  Article  III.  of  the  Con- 
stitution, which  provides:  **The  General  As- 
sembly shall  not  pass  any  local  or  special  law 
.  .  .  regulating  the  affairs  of  counties,  cities, 
townships,  wards,  boroughs  or  school  districts ^ 

To  this  answer  the  Attorney-General  de- 
murred. 

The  Court,  after  argument  on  the  demurrer, 
entered  a  judgment  against  the  respondents,  hold- 
ing that  the  Board  of  School  Directors  elected 
and  organized  under  the  Act  of  April  13,  1876, 
were  the  only  persons  entitled  to  hold  the  offices 
of  School  Directors  in  the  Twenty-fifth  -School 
Section. 

The  respondents  took  this  writ,  assigning  for 
error  the  judgment  of  the  Court. 

y.  Alexander  Simpson,  for  plaintiffs  in  error. 

Public  officers  can  not  be  legislated  out  of 
office  by  an  implication.  If  the  Legislature  had 
intended  by  the  Act  of  1876  to  create  a  new 
Board  they  should  have  said  so,  and  it  is  a  sig- 
nificant fact  that  on  the  first  reading  of  the  bill 
in  the  Legislature  it  contained  a  section  provid- 
ing for  the  organization  of  a  new  Board,  which 
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section  was  stricken  out  before  the  passage  of  the 
Act. 

Edward  R.  Worrell  (Thomas  P,  Judge  with 
him),  contra. 

The  intention  of  the  Legislature  should  govern 
in  the  construction  of  the  Act  of  1876,  and  that 
intention  evidently  was  to  relieve  the  Twenty- 
fifth  Section  of  an  irresponsible  and  unusual 
school  management  and  bring  the  ward  within 
the  system  in  force  in  the  rest  of  the  city. 

The  Legislature,  having  created  an  office,  has 
absolute  power  to  destroy  it. 

Commonwealth  z/.  McCombs,  6  Sm.  439. 

Jan.  21 ,  1878.  The  Court.  The  Act  of  13th 
April,  1876,  was  evidently  intended  to  supersede 
the  former  system  of  School  Boards  under  the 
Act  of  2d  February,  1865,  and  substitute  a  new 
or  different  system.  The  systems  are  repugnant 
to  each  other,  and  consequently  the  repeaJ  of  the 
Act  of  1865  by  that  of  1876  carried  down  with 
it  the  then  existing  Board,  upon  the  election  and 
organization  of  the  Board  under  the  repealing 
Act. 

Judgment  affirmed. 

Per  Curiam.     Woodward,  J.,  absent. 


May,  '77,  90.  June  20,  1877, 

Johnston  v.  The  Commonwealth. 

Criminal  lanv — Burglary — Constructive  breaking 
— Entering  by  means  of  artifice  and  trick — 
Felonious  entry ^  without  breaking  under  Act 
of  April  22  y  1863 — Province  of  Court  and  jury 
— Right  of  Judge  to  express  opinion  on  facts  in 
criminal  prosecution — Sentence —  Cumulative 
or  concurrent  sentences  under  counts  for  differ- 
ent offences — Merger  of  lesser  crime  in  higher. 

The  procuring  the  voluntary  opening  of  the  door  of  a 
dwelling  house  by  an  inmate,  at  night,  by  means  of  arti- 
fice, or  on  pretence  of  friendly  intercourse,  followed  by  a 
permissive  entering,  with  intent  to  commit  a  felony,  is  a 
censiructive  breakings  ^nd  will  support  an  indictment 
charging  burglary  by  "breaking  and  entering." 

Per  Paxson,  J.  **  When  a  person  rings  a  door-bell  of 
t  house,  the  owner  has  a  right  to  presume  that  his  visitor 
calls  for  the  purpose  of  friendship  or  business.  If  in  obe- 
dience to  the  summons  he  withdraws  his  bolts  and  bars 
ind  the  visitor  enters  to  commit  a  felony,  such  entry  is  a 
deception  and  fraud  upon  the  owner  and  constitutes  a 
constructive  breaking." 

A.,  having  by  systematic  artifice  and  a  course  of  friendly 
and  business  dealing  gained  the  confidence  of  a  bank 
cashier,  called  one  evening  with  B.,  a  confederate,  at  the 
cashier^s  residence,  in  the  bank  building,  and  rang  the 
ckwr-bell.  Being  informed  by  the  person  who  opened  the 
door  that  the  cashier  had  gone  out,  A.  stated  that  his  com- 
panion wished  to  transact  some  business  with  the  cashier, 
and  that  they  would  call  again  later  in  the  evening.  On 
their  return,  about  twenty  minutes  afterwards,  learning  that 
Vol.  v.— 4. 


the  cashier  had  come  in,  they  were  admitted  without  fur- 
ther remark,  and  thereupon  committed  an  assault  and  rob- 
bery. Upon  the  separate  trial  of  B.  under  an  indictment 
of  both  for  burglary  i 

Udd^  that  the  entry  was  a  constructive  breaking,  and 
that,  therefore,  a  conviction  was  proper  under  a  count 
charging  burglary  by  **  breaking  and  entering." 

In  his  charge,  the  Judge,  referring  to  the  evidence 
under  a  count  charging  felonious  entering  without  break- 
ing (under  the  Act  of  April  22,  1863),  said,  inter  alia; 
**  I  cannot  for  my  part  see  how  the  jury  can  hesitate  a  mo- 
ment to  convict  the  prisoner  on  the  third  count." 

Held^  that  although  a  strong  expression  of  opinion,  yet 
taking  it  in  connection  with  the  entire  charge,  it  did  not 
amount  to  a  binding  instruction,  and  was  not,  under  the 
circumstances  of  this  case,  error. 

The  prisoner  having  been  found  guilty  under  two  counts 
charging  a  higher  and  a  lesser  crime,  but  for  the  same 
offence,  the  Court  below  sentenced  him  to  imprisonment 
lor  six  years  and  four  months  under  one  count,  and  to 
imprisonment,  at  labor,  for  three  years  and  ten  months  un- 
der the  other  count,  both  terms  of  imprisonment  to  com- 
mence from  the  date  of  the  sentence. 

JHeld^  that  this  was  technical  error,  and  so  much  of  the 
judgment  as  imposed  the  shorter  term  of  imprisonment 
was  reversed. 

Error  to  the  Oyer  and  Terminer  of  Franklin 
County. 

Indictment  of  Ralph  L.  Rolland  and  B.  John- 
ston for  burglary,  and  entering  with  intent  to 
steal.  (The  case  came  before  the  Supreme  Court 
upon  a  former  writ  of  error,  when  the  judgment 
of  the  Court  below  was  reversed.  See  i  Norris, 
306  ;  3  Weekly  Notes,  230.) 

The  indictment  in  the  present  case  contained 
three  counts,  viz :  (i  and  2)  charging  burglary 
by  breaking  and  entering  the  dwelling  house  of 
George  R.  Messersmith,  Cashier  of  the  National 
Bank  of  Chambersburg,  at  night,  with  felonious 
intent,  (3)  charging  entering  the  said  dwelling 
house  at  night,  with  felonious  intent.  This  last 
count  was  drawn  under  the  second  section  of  the 
Act  of  April   22,   1863.   (Purd.  Dig.  353,  pL 

The  defendant  Johnston  pleaded  Not  guilty, 
and  he  was  tried  alone,  Rolland  having  tempora- 
rily  escaped  from  jail.  The  evidence  was  simi- 
lar to  that  taken  on  the  former  trial.  The  ma- 
terial facts,  in  brief,  were  that  Rolland,  having 
by  false  pretences  during  a  considerable  period  of 
time  acquired  the  confidence  of  Messersmith 
and  the  inmates  of  his  residence,  in  company 
with  Johnston,  on  the  evening  in  question,  ob- 
tained amicable,  peaceable,  and  permissive  ad- 
mission into  the  said  dwelling  house,  when  they 
attacked  and  gagged  Messersmith,  the  cashier  of 
the  bank,  stole  a  package  of  money,  and  escaped. 
The  detaib  of  the  evidence  are  set  forth  at  length 


♦  This  Act  provides :  «*  If  any  person  shall  ,  ,  .  either 
by  day  or  night,  with  or  without  breaking,  enter  .  .  .  with 
intent  to  commit  any  felony  whatever  therein,  the  persoa 
so  offending  shall  be  gtiiliy  of  felony,"  etc. 
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in  the  opinion  of  the  Supreme  Court  {infra),  and 
in  the  reports  of  the  former  case  {supra). 

In  answer  to  numerous  points  presented  by 
defendant's  counsel  the  Court  (Rowe,  P.  J.),  in- 
structed the  jury,  in  substance,  that  to  constitute 
*•  burglary,'*  there  must  be  both  a  breaking  and 
entering  ot  the  dwelling  house,  in  the  night  time, 
with  intent  to  commit  a  felony  therein ;  that  there 
was  no  evidence  of  an  actual  breaking,  but  that 
a  constructive  breaking,  if  proved,  was  the  full 
equivalent  of  actual  breaking ;  that  the  procuring 
admission  by  fraudulent  pretence,  trick,  or  arti- 
fice, with  felonious  intent,  would  in  law  consti- 
tute constructive  breaking ;  and  that  such  fraud 
might  be  perpetrated  by  a  series  of  artifices  de- 
vised for  the  ultimate  purpose  of  gaining  admis- 
sion, the  last  link  in  the  chain  resulting  in  the 
fraudulent  entry.  Further,  that  if  the  jury  be- 
lieved that  the  admission  was  not  procured  by 
means  of  the  false  arts  and  pretences,  but  solely 
by  reason  of  the  gentle  manners  and  agreeable 
conversation  of  the  defendant,  then  it  would  not 
be  a  constructive  breaking. 

Referring  to  the  charge  of  entering  without 
breaking,  under  the  third  count  of  the  indictment 
the  Judge,  after  referring  to  the  evidence,  said : 
**The  Commonwealth  claims  that  evidence  can 
establish  nothing  if  this  evidence  will  not  estab- 
lish the  facts  alleged  in  the  third  count,  and  1 
cannot,  for  my  part,  see  how  the  jury  can  hesi- 
tate a  moment  to  convict  the  prisoner  on  the 
third  count." 

Verdict,  *' Guilty  of  felony  and  burglary 
charged  in  the  second  count,"  and  **  guilty  of 
the  felony  in  entering  the  dwelling-house  .  .  . 
with  intent  feloniously  to  steal,  charged  in  the 
third  count  of  said  indictment." 

The  Court,  having  overruled  a  motion  foi  a 
new  trial,  sentence^  th€  prisoner,  under  the 
second  count,  to  imprisonment  by  solitary  con- 
finement for  six  years  and  four  months  from  the 
date  of  sentence,  Dec.  12,  1876;  and,  under  the 
third  count,  to  imprisonment  by  solitary  confine- 
ment, at  labor,  for  three  years  and  ten  months 
from  the  said  date  of  sentence,  Dec.  12,  1876. 

The  defendant  took  this  writ,  assigning  for  error 
in  numerous  assignments,  the  answers  to  points 
and  charge  of  the  Court  (as  stated  above  and  more 
fully  quoted  in  the  opinion  of  the  Supreme  Court 
infra)  y  and  the  sentence  of  the  Court. 

/.  McDowell  Sharpe  (with  him  Duncan  &* 
McGowan),  for  plaintiff  in  error. 

On  the  question  of  constructive  breaking,  while 
admitting  the  general  principle  of  law  that  the 
procuring  the  opening  of  a  door  at  night  by  trick, 
etc.,  followed  by  an  immediate  entry,  with  felo- 
nious intent  will  constitute  constructive  breaking, 
we  contend  that  the  evidence  showed  that  the 
alleged  artifices  and  fraud  were  not  the  means  by 
which  the  defendant  obtained  admi^ion,     Mr 


Kindline,  who  opened  the  door,  in  response  to 
the  ring  of  the  bell,  testified  that  on  the  first  visit 
of  the  defendant,  with  Rolland,  on  the  evening 
in  question,  he  invited  them  in,  before  they  made 
the  pretence  of  business;  but  they  did  not  then 
enter,  owing  to  Messersmith's  absence.  On 
their  second  visit,  within  half  an  hour,  when  the 
actual  entry  occurred,  Kindline  testified  that 
they  then  made  no  pretence  about  business,  but 
simply  asked  if  Mr.  Messersmith  had  returned; 
that  he  (Kindline)  was  not  influenced  in  admit- 
ting them  by  anything  said  on  the  first  occasion, 
and  that  he  would  have  admitted  them  if  they 
had  made  no  pretence  about  business. 

There  was  no  connection  established  by  the 
evidence  between  the  previous  conduct  of  Rol- 
land, and  the  final  entry  of  the  defendant  John- 
ston, in  company  with  Rolland.  There  was 
nothing  in  the  evidence  to  warrant  a  belief  that 
the  pretence  of  business  was  the  culminating 
point  of  the  prior  fraudulent  practices.  To  con- 
strue the  simple  entry,  in  the  manner  usual  in 
paying  an  evening  visit,  into  a  burglarious  break- 
ing, would  be  to  give  the  doctrine  of  constructive 
breaking  a  bolder  sweep  than  any  precedent  will 
justify. 

The  learned  Judge,  in  charging,  **  I  cannot  for 
my  part  see  how  the  jury  can  hesitate  a  moment 
to  convict  the  prisoner  on  the  third  count,"  in 
effect  gave  a  binding  instruction,  and  took  from 
the  jury  all  consideration  of  the  evidence,  both  as 
to  its  weight  and  the  credibility  of  the  Common- 
wealth's witnesses.  In  a  civil  action  a  binding  or 
one-sided  instruction  on  the  facts  is  ground  for  a 
reversal,  d  fortiori  in  a  criminal  prosecution  for 
felony. 

Wen  rich  &  Co.  v.  Heffncr,  2  Wr.  207. 

KeisiLT?/.  Miller,  I  Cas.  481. 

Rhodes  V.  Commonwealth.  12  Wr.  396. 

Lane  v.  Commonwealth,  9  Sm.  372. 

There  was  error  in  the  sentence,  which  im- 
posed the  anomaly  of  concurrent  sentences,  under 
different  counts,  to  different  terms  of  imprison- 
ment commencing  on  the  same  day. 

O.  C.  Bowers,  District  Attorney  (with  him 
Kennedy  <&*  Stewart),  for  the  Commonwealth, 
defendant  in  error.  The  doctrine  of  construc- 
tive breaking  as  applied  to  the  crime  of  burglary, 
is  firmly  established  in  our  criminal  jurisprudence. 
The  theory  upon  which  it  proceeds  is  that  the 
law,  in  denouncing  burglary,  contemplates  an 
offence  which  could  only  be  committed  by  the 
putting  aside,  or  removal  of  an  obstruction  placed 
in  the  dwelling  for  its  protection  against  intru- 
sion, hence  the  word  breaking ;  and  that  it  could 
make  no  possible  difference  whether  these  ob- 
structions be  removed  by  the  hands  of  the  wrong- 
doer himself,  or  the  innocent  hands  of  another, 
who  by  the  deceit  and  artifice  of  the  thief  is  made 
to  serve  his  purpose  in  this  regard.    Quifacitpcr 
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aliumyfacit per  se.  He  is  a  burglar  who  lifts  the 
latch  of  a  dwelling  at  night  time,  and  enters  with 
intent  to  commit  a  felony.  Is  he  guilty  of  a 
minor  offence  who,  with  the  same  intent,  pro- 
cures another  to  lift  the  latch  unwittingly,  and 
then  enters  an  open  door  and  accomplishes  his 
purpose?  The  law  will  not  allow  itself  to  be 
mocked  or  trifled  with,  and  so  it  declares  that  the 
trick  or  artifice  that  procures  the  latch  to  be  lifted 
by  another,  shall  not  avail  him  who  contrived  or 
practised  it,  and  that  his  offence  is  burglary. 

The  operative  fraud  was  the  whole  series  of 
actions  by  which  Rolland  established  confidence 
in  himself,  and  thereby  achieved  an  entry;  and 
it  is  trifling  to  argue  that  the  final  pretence  of 
business  made  on  the  first  call  did  not  relate  to 
the  second  call,  twenty  minutes  later.  Under 
the  circumstances  proved,  the  ring  of  the  bell,  to 
procure  the  opening  of  the  door,  and  thereby 
gain  admission,  under  even  a  silent  pretence  of 
friendly  intercourse,  was  a  sufficient  fraud  and 
trick  to  constitute  constructive  breaking,  had  there 
been  no  prior  actual  pretence  of  business.  The 
prisoner  Johnston,  by  adopting  and  availing  him- 
self of  Rolland's  deception  to  procure  an  entry, 
was  equally  guilty  of  the  constructive  breaking. 

Oct.  I,  1877.  The  Court.  The  assignments 
of  error  from  the  first  to  the  fifth  inclusive,  refer 
to  the  same  question,  and  may  be  considered  to- 
gether. They  allege  error  in  the  application  by 
the  Court  below  of  the  doctrine  of  constructive 
breaking  to  the  facts  of  this  case.  We  may  re- 
mark in  passing,  of  the  first  assignment,  that  the 
defendant's  third  point  was  affirmed.  This  left 
him  nothing  to  complain  of.  The  point  itself 
wholly  omits  any  reference  to  the  felonious  in- 
tent existing  in  the  mind  of  the  defendant  when 
he  rang  the  door-bell.  Without  this,  the  point 
was  without  point.  An  entering  of  the  character 
referred  to  would  not  be  burglarious  in  the  ab- 
sence of  any  design  to  commit  a  felony.  In 
affirming  it  the  learned  Judge  of  the  Court  below 
niled  the  law  more  favorably  to  the  defendant 
than  he  had  a  right  to  claim. 

Without  going  into  extended  details,  there  was 
abundant  evidence  to  show  a  conspiracy  between 
the  defendant  (plaintiff  in  error)  and  his  con- 
federate Rolland,  to  rob  the  bank.  This  design 
had  evidently  existed  for  a  period  of  some  weeks, 
and  the  plan  carefully  arranged.  There  were 
well-matured  preparations  for  disguise  and  flight : 
masks  and  gowns,  and  a  horse  saddled,  and  kept 
waiting  near  at  hand;  a  pistol  and  dirk  for  de- 
fence, or  attack  if  necessary;  and  gags  to  silence 
those  who  might  be  in  the  bank.  There  was  a 
completeness  of  preparation  that  marks  the  expe- 
rienced and  accomplished  burglar.  This  was  es- 
pecially the  case  with  Rolland,  who  appears  to 
nave  cultivated  pleasant  social  relations  with  many 


of  the  citizens  of  Chambersburg,  and  particularly 
with  Mr.  Messersmith,  the  cashier  of  the  bank 
intended  to  be  plundered.  This  enabled  him  to 
become  familiar  with  the  plan  of  Messersmith*s 
house  and  banking-room.  The  evidence  was 
abundant  to  justify  the  conclusion  that  the  object 
of  all  this  social  intercourse  was  to  throw  the 
cashier  off  his  guard.  To  further  inspire  confi- 
dence, Rolland  deposited  one  or  more  sealed 
packages  represented  to  contain  valuables,  but 
which  were  of  course  but  waste  paper.  It  was  a 
cunningly  devised  scheme,  planned  with  skill, 
and  executed  with  boldness.  It  would  have  suc- 
ceeded, in  all  probability,  but  for  Mr.  Messer- 
smith*s  unexpected  and  stubborn  resistance.  This 
was  probably  un looked  for  in  view  of  the  dis- 
position of  the  modem  cashier  to  hand  over  the 
keys  upon  demand.  The  defendant  and  his  con- 
federate having  thus  laid  and  matured  their  plans, 
the  next  step  was  to  effect  an  entrance  into  the 
bank.  Mr.  Kindline  states  how  this  was  done : 
*'I  reside  in  the  bank  with  Mr.  Messenmith.  I 
was  in  the  bank  on  night  of  24th  of  March  last.  I 
answered  the  call  of  the  bell.  Between  eight  and 
nine  o'clock  that  night,  a  bell  rang  from  the  out- 
side. I  was  in  the  main  hall  when  the  bell  rang ; 
it  was  then  night  time.  The  door  was  fastened 
with  a  dead-latch.  It  could  not  have  been  opened 
from  the  outside.  I  sprung  back  the  dead-latch ; 
I  found  two  men  there ;  one  I  recognized  as  Rol- 
land. He  asked  me  whether  Mr.  Messersmith 
was  in  ;  I  said  he  had  just  walked  out.  He  said 
he  was  sorry ;  that  he  had  a  friend  from  New 
York  that  wanted  to  transact  some  business  with 
him,  and  he  introduced  a  Mr.  Johnston.  De- 
fendant is  the  man.  He  said  he  would  call  later 
in  the  evening.  I  said  it  was  a  disagreeable  even- 
ing, and  Rolland  said  *  Yes,  we  may  have  some 
sleighing  yet.'  Then  they  left.  Shortly  after 
Mr.  Messersmith  came;  we  walked  into  the  parlor. 
I  did  not  tell  Mr.  Messersmith  that  these  parties 
had  been  there  to  see  him.  I  went  upstairs,  and 
Mr.  Messersmith  to  his  office.  Some  time  after, 
fifteen  or  twenty  minutes,  I  heard  the  bell  ring 
again.  I  answered  it  a  second  time  ;  the  dead- 
latch  was  down  ;  the  door  was  locked.  It  was  a 
front  door,  leading  from  the  street  into  the  hall 
of  the  house.  I  opened  the  door,  and  found 
there  Rolland  and  the  man  he  had  before  intro- 
duced as  Johnston.  He  asked  me  if  Mr.  Messer- 
smith was  in,  and  I  said  he  was.  They  came  in 
and  put  their  hats  on  the  rack.  Johnston  had  an 
overcoat,  took  that  off  and  hung  it  up.  They 
had  an  umbrella  tjiis  time.  I  led  the  way  through 
the  hall  into  the  dining-room ;  they  followed  to 
Messersmith's  office.  I  opened  the  door  of  the 
cashier's  room,  leading  from  the  dining-room  in, 
and  saw  Messersmith  at  the  c^ate,  with  his  back 
towards  the  door." 
Was  there  evidence  here  of  a  constructive 
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breaking?  of  an  entrance  obtained  by  artifice 
and  fraud,  by  means  whereof  Mr.  Messersmith 
was  deceived,  and  the  law  evaded?  The  Court 
below  said  in  answer  to  the  defendant's  fourth 
point :  '*  If  you  believe  that  long  before  the  24th 
of  March,  1876,  Rolland  had  conceived  the  idea 
of  entering  the  bank  at  Chambersburg  with  intent 
to  rob  or  steal,  and  concocted  a  plan  by  which 
he  might  effect  such  purpose ;  that  he  cultivated 
the  acquaintance  of  the  cashier,  and  placed  him- 
self on  as  familiar  terms  as  he  could  with  him  and 
his  family,  and  began  to  talk  to  him  of  the  buying 
of  farms,  and  finally  stated  that  he  had  a  friend 
whom  he  wished  to  have  come  to  Chambersburg 
to  reside,  and  spoke  of  the  Stouffer  farm,  and 
thought  it  was  too  small,  and  on  the  night  in 
question  presented  himself  with  a  friend,  who  he 
stated  had  some  business  with  the  cashier;  and  if 
you  believe  this  was  false  and  fraudulent,  and  in- 
tended to  obtain  admission  to  the  house,  and  that 
it  was  by  means  of  this  that  Rolland  and  Johnston 
d'd  in  fact  obtain  admission  into  the  house,  then 
this  was  such  a  fraud  as  amounted  to  a  construc- 
tive breaking.  If  Rolland,  by  fraud  and  tricks 
and  artifices,  deceived  the  cashier,  and  induced 
him  to  believe  that  he  was  concerned  to  buy  a 
farm  for  a  friend,  and  that  if  he  would  call  at  his 
house  with  such  a  friend,  it  would  be  for  that 
purpose,  and  that  he  was  received  into  the  house, 
and  the  whole  household  was  so  deceived,  and 
Kindline  opened  the  door  under  the  influence  of 
Rolland' s  deceptions  as  to  his  true  character  and 
purpose,  it  was  a  constructive  breaking.** 

This  ruling  was  not  only  free  from  error,  but 
it  was  more  favorable  to  the  defendant  than  he 
was  entitled  to.  It  was  laying  an  unnecessary 
burden  upon  the  Commonwealth.  If,  when  Rol- 
land and  Johnston  rang  Mr.  Messersmith's  bell, 
they  did  so  with  the  intent  of  entering  under  the 
guise  of  friendship  or  the  pretence  of  business, 
and  then  robbing  the  bank,  it  was  a  burglarious 
entry;  it  was  a  breaking  within  the  meaning  of 
the  law.  Nor  could  it  matter  that  one  of  the 
burglars  had  established  such  social  relations  with 
Mr.  Messersmith  that  he  would  have  been  ad- 
mitted without  question.  It  makes  the  fraud  the 
greater.  The  dead-latch  was  down,  and  the  door 
was  locked.  The  bolts  were  withdrawn  upon 
the  implied  if  not  express  assurance  that  they 
came  there  as  friends  for  social  intercourse,  or 
to  transact  business.  This  assurance  in  either 
case  was  a  trick  and  deception.  The  law  is  not 
so  impotent  as  to  permit  a  burglar  to  enter  a 
house  under  such  circumstances,  and  yet  evade 
the  responsibility  of  his  act. 

We  are  not  asserting  any  new  doctrine,  nor 
extending  the  application  of  an  old  one.  The 
principle  is  fully  sustained  by  the  authorities 
cited  in  Rolland  v.  The  Comm.  (supra).  In 
addition  I  will  refer  to  Sharswood*s  Blackstone, 


Vol.  2,  p.  226;  Wharton's  C.  L.,  Vol.  2,  §  1539; 
Roscoe's  Crim.  Ev.  307;  Bacon's  Abridgment, 
title  Burglary  (a),  133;  Chitty's  C.  L.,  Vol.  3, 
p.  856,  where  numerous  authorities  are  cited  in 
support  of  the  text.  In  Ducher  v.  The  State  (18 
Ohio  R.  31 7),  the  facts  were  these :  Sarah  Brown 
was  living  in  the  house  with  her  son  John  Ondery. 
On  the  night  mentioned  in  the  indictment,  they 
were  awakened  by  some  one  knocking  at  the 
door,  in  answer  to  which  John  said  **come  in." 
The  persons  outside  pulled  the  latch-string  with- 
out being  able  to  open  the  door,  when  they  stated 
that  they  could  not  come  in.  John  then  got  up 
and  opened  the  door,  when  two  men  walked  into 
the  house.  After  they  had  entered,  one  of  them 
nearly  closed  the  door,  and  stood  by  it ;  the  other 
stated  that  they  had  a  warrant  for  John  Ondery 
from  the  prosecuting  attorney  of  Pickaway  Coun- 
ty. John  asked  for  time  to  put  on  his  clothes, 
and  after  he  had  done  so,  one  of  the  men  told 
him  that  they  wanted  his  money,  and  asked  for 
his  mother's  money.  John  said  it  was  in  a  chest. 
They  told  her  to  get  the  key,  which  she  did. 
They  tried  to  open  the  chest  where  John  told 
them  the  money  was,  and  being  unable  to  do  so, 
with  threats  of  violence  induced  her  to  do  it,  and 
then  took  from  the  chest  the  money  described 
in  the  indictment:  HM,  that  this  was  a  con- 
structive breaking  under  the  Ohio  statute,  which 
provides  against  a  "forcible"  breaking  and  en- 
tering. It  will  be  observed  in  the  case  above 
cited  that  the  door  was  opened  in  obedience  to  a 
knock.  Not  a  word  was  said  by  way  of  induce- 
ment to  open  it,  yet  it  was  a  manifest  trick  and 
fraud.  When  a  person  rings  the  door-bell  of  a 
house,  the  owner  has  a  right  to  presume  that  his 
visitor  calls  for  the  purpose  of  friendship  or  busi- 
ness. If,  in  obedience  to  the  summons,  he  with- 
draws his  bolts  and  bars,  and  the  visitor  enters  to 
commit  a  felony,  such  entry  is  a  deception  and 
fraud  upon  the  owner,  and  constitutes  a  construc- 
tive breaking. 

That  portion  of  the  charge  of  the  learned  Judge 
of  the  Court  below,  which  forms  the  subject  of  the 
sixth  assignment  of  error,  was  certainly  a  strong 
expression  of  opinion,  but  taking  it  in  connection 
with  the  entire  charge  did  not  amount  to  a  bind- 
ing instruction.  It  really  amounted  to  no  more 
than  saying  that  if  the  jury  believe  the  evidence, 
he  did  not  see  how  they  could  fail  to  convict 
upon  the  third  count.  This  was  not  error  under 
the  facts  of  the  case.  The  evidence  for  the  Com- 
monwealth was  overwhelming.  It  stood  un- 
challenged and  uncontradicted  by  the  prisoner. 
The  jury  had  no  right  to  disregard  the  evidence, 
and  the  case  was  precisely  of  that  class  to  which 
Mr.  Justice  Strong  referred  in  Kirkpatrick  v. 
The  Commonwealth  (7  Casey,  198),  when  he 
said,  "  a  Judge  may  rightfully  express  his  opinion 
respecting  the  evidence,  and  it  may  sometimes  be 
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his  duty  to  do  it,  yet  not  so  as  to  withdraw  it  from 
the  consideration  and  decision  of  the  jury."  If 
the  case  were  in  the  least  doubtful  upon  the  evi- 
dence, if  there  had  been  anything  for  the  jury  to 
hesitate  about,  there  might  have  been  more  force 
in  this  assignment  of  error.  As  it  stands  the  de- 
fendant could  not  have  been  injured  by  that  por- 
tion of  the  charge  complained  of. 

The  seventh  and  last  assignment  alleges  error 
in  the  sentence.  The  prisoner  was  sentenced 
upon  the  second  count  charging  burglary.  He 
was  also  sentenced  upon  the  third  count  which 
charges  an  entry  without  breaking.  Both  sen- 
tences take  effect  from  the  same  day,  so  that  the 
sentence  upon  the  third  count  imposes  no  addi- 
tional imprisonment.  It  was  probably  imposed 
by  the  learned  Judge  of  the  Court  below,  in  order 
to  avoid  bringing  the  prisoner  up  for  re-sentence 
m  case  this  Court  reversed  the  judgment  on  the 
second  count.  It  was  however,  technical  error, 
and  as  we  have  sustained  the  judgment  on  the 
second  count,  the  judgment  on  the  third  count 
must  be  reversed.  The  offence  of  entering  was 
merged  in  the  higher  offence  of  breaking  and  en- 
tering ;  the  greater  includes  the  less.  Common- 
wealth V.  Birdsall  (19  P.  F.  S.  482)  does  not 
apply.  There  the  different  counts  in  the  indict- 
ment showed  different  offences.  Here  the  offence 
was  the  same,  and  this  appears  from  the  indict- 
ment itself. 

So  much  of  the  judgment  of  the  Oyer  and 
Terminer  as  imposes  an  imprisonment  of  six 
years  and  four  months  under  the  second  count  of 
the  indictment  is  affirmed ;  and  so  much  of  the 
judgment  as  imposes  imprisonment  of  three  years 
and  ten  months  under  the  third  count  of  said  in- 
dictment is  reversed. 

Opinion  by  Paxson,  J. 
'  [See  RoUand  v.  G>inmon wealth,  next  case.] 


May,  '77.  M9-  June  20,  1877. 

RoUand  v.  Commonwealth. 

Criminal  law — Burglary — Breaking  and  enter- 
ing— Entering  without  breaking —  Opening  an 
inner  door  with  intent  to  steals  after  entering 
without  breaking,  is  an  actual  breaking — Act 
of  April  33,  1863. 

The  opening  of  an  inner  door  of  a  dwelling  house,  at 
night,  with  intent  to  commit  a  felony  in  the  house,  con- 
sulates a  sufficient  actual  breaking  under  an  indictment 
for  burglary ;  atiier  if  the  door  is  opened  only  for  the  pur- 
pose of  escape. 

Whether  the  intent  was  to  commit  the  felony  in  the  very 
rnom  to  which  an  entrance  was  effected  by  opening  such 
inner  door,  or  in  another  part  of  ihe  bouse,  is  immaterial. 

Per  Paxson,  J.  "We  do  not  think  the  Act  of  April 
22,  1863,  {  2  ^P.  L.  531),  wiu*   intended  to  apply  to, 


or  affect  the  offence  of  burglary  at  common  law,  but  to 
define  and  furnish  a  new  offence,  unknown  to  the  com- 
mon law,  yet  partaking  of  the  nature  of  burglary,  viz., 
breaking  and  entering  by  day,  and  entering  by  day  or  by 
night  without  breaking;  and  also  to  apply  to  a  class  of 
buildings  which  are  not  the  subject  of  common  law  bur- 
glary, and  that  it  was  to  such  buildings  only  that  the 
words  'with  or'  in  the  Act  of  1863  have  reference." 

Error  to  the  Oyer  and  Terminer  of  Franklin 
County. 

The  indictment  of  Ralph  L.  Rolland,  charged, 
in  two  counts,  burglary  by  breaking  and  entering, 
etc.,  and  entering  without  breaking;  the  latter 
count  being  framed  under  the  second  section  of 
the  Act  of  April  22,  1863  (Purd.  Dig.  353,  pi. 
195).     Plea,  not  guilty. 

Upon  the  trial  (before  Rowe,  P.  J.)  the  same 
facts  were  proved  as  in  the  case  of  Johnston  v. 
Commonwealth  (reported  supra).  In  addition 
thereto,  there  was  testimony  in  this  case  to  the 
following  effect : — 

After  the  two  men,  Rolland  and  Johnston, 
were  admitted  to  Mr.  Messersmith's  house  by  Mr. 
Kindline,  the  latter  conducted  them  into  the 
cashier's  room,  and  left  them  there  with  Mr. 
Messersmith,  Kindline  returning  to  his  own 
room  upstairs.  Messersmith  testified,  that  when 
Kindline*  withdrew  from  the  cashier's  room,  he 
latched  and  closed  the  door  leading  from  the 
cashier's  room  into  the  dining-room,  as  he  went 
out.  Kindline  also  testified  that  on  admitting 
the  men,  and  conducting  them  into  Mr.  Messer- 
smith's presence  in  the  cashier's  room,  he  left, 
closing  and  latching  the  door  leading  into  the 
dining-room;  and  passing  through  the  dining- 
room  into  the  hall  closed  and  latched  that  door, 
and  went  up  to  his  room.  Messersmith,  after  de- 
scribing the  murderous  attack  upon  him,  and  h-:; 
resistance  and  outcries,  said:  **  During  this 
struggle  some  one  fell  over  a  chair.  At  this  point 
I  thought  I  heard  my  brother-in-law  (Mr.  Kind- 
line)  coming  down  the  back  stairway.  Rolland 
released  his  hold  upon  me  at  that  moment,  opened 
the  door  of  the  dining-room^  and  rushed  out.  .  .  . 
The  door  from  the  cashier's  room  into  the  dining- 
room  had  not  been  opened  from  the  time  Kind- 
line  left  until  Rolland  opened  it." 

Rolland  was  captured  in  the  yard  of  the  house 
almost  immediately  after  the  occurrence.  While 
in  jail  it  appears  that  he,  on  several  occasions, 
spoke  freely  to  several  persons  as  to  his  motives, 
plan,  and  actions  in  relation  to  the  robbery,  and 
gave  more  or  less  full  accounts  of  the  struggle 
with  Messersmith  and  its  incidents.  Several  wit- 
nesses testified  to  statements  by  Rolland,  inter 
alia,  as  follows :  **  He  (Rolland)  said  his  inten- 
tion and  main  object  in  coming  here  was  to  rob 
the  bank ;  that  he  was  disappointed  in  the  resist- 
ance of  Messersmith  ;  and  that,  when  he  thought 
he  was  overcome  in  the  struggle,  he  left  him  in 
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charge  of  Johnston,  while  he  went  upstairs  to 
secure  Mr.  Kindlitu ;  and  that,  on  going  into 
the  entry,  he  was  surprised  to  see  Mr.  Kindline 
coming  down  stairs  at  so  rapid  a  rate ;  and  was 
further  surprised,  on  looking  round,  at  seeing 
Johnston  and  Messersmith  coming  in  at  the  other 
end  of  the  hall.  He  said  he  presented  a  pistol  at 
Kindline  and  it  had  not  the  desired  effect.  He 
said  he  found  that  the  servants  were  raising  an 
alarm,  and  that  nothing  was  left  but  to  attempt 
an  escape.  He  said  that  he  got  out  the  back 
door,  and  that  he  fell  down.'* 

Another  witness  testified :  '*  I  understood  him 
that  Messersmith  was  on  the  floor.  He  said  he 
was  going  out  to  attend  to  Mr,  Kindline ^  An- 
other witness:  **He  said  be  left  Messersmith 
there,  after  he  was  subdued,  in  charge  of  his 
comrade,  and  started  to  go  upstairs  to  quiet  Mr, 
Kindline.  ...  I  asked  him  if  his  intention  was 
not  to  escape  when  he  came  out  of  the  cashier's 
room  with  the  f  30,000.  He  said  *  No,  that  was 
a  small  matter ;  he  intended  to  take  all  the  funds 
of  the  banky  And  another  witness  testified: 
**  He  said  there  was  no  use  of  his  denying  that 
he  attempted  to  rob  the  bank ;  that  a  package 
belonging  to  the  bank  was-  found  on  his  per- 
son. '  It  was  not  the  contents  of  that  package  I 
wanted,  but  to  go  through  the  bank  and  get  all 
that  was  there.  We  had  Messersmith  down  and 
completely  intimidated.  I  knew  Kindline  was 
in  the  house,  and  must  be  shut  up.  I  told  my 
friend  to  hold  Messersmith,  but  not  harm  him ; 
I  must  see  to  the  front.  I  left  Messersmith  in 
charge  of  my  friend,  and  went  to  the  hall.  When 
in  the  hall  I  saw  Kindline,  and  would  soon  have 
intimidated  him ;  I  had  him  under  cover  of  my 
pistol,* when,  to  my  surprise,  my  friend  followed 
me  quickly,  with  Messersmith  on  his  heels,  cry- 
ing murder.  I  had  nothing  more  to  do  tlian  to 
attempt  an  escape,  and  capture  was  the  result.'  " 

Counsel  for  the  Commonwealth  contended 
that  the  two  elements  proved  by  the  above  testi- 
mony, to  wit :  {i)  the  opening  of  an  inner  door 
or  doors,  (2)  with  felonious  intent ;  constituted 
an  actual  breaking  'under  the  first  count  of  the 
indictment.  This  was  the  only  material  question 
of  law  in  the  case. 

The  prisoner's  counsel  requested  the  Court  to 
charge,  inter  alia:  (2)  The  Commonwealth  has 
failed  to  show  any  actual  breaking.  Answer. 
*  *  That  is  refused.  I  submit  to  the  jury,  on  all  the 
evidence,  the  question  whether  an  actual  break- 
ing of  the  dwelling  house  of  George  R.  Messer- 
smith on  the  night  of  the  24th  of  March,  1876, 
lias  been  proved. 

**  There  cannot  be  burglary  without  a  break- 
ing; and  the  opening  of  a  door,  whether  an 
inner  or  an  outer  door,  in  an  effort  to  escape,  is 
not  a  burglarious  breaking.  So  much  was  de- 
cided by  the  Supreme  Court  in  this  case  on  a 
former  trial. 


**But  the  breaking  requisite  to  constitute  a 
burglary  is  not  confined  to  the  external  parts  of 
the  house,  but  may  be  of  an  inner  door,  after  the 
offender  has  entered  by  means  of  a  part  of  the 
house  which  he  has  found  open.  Thus,  if  one 
enters  the  dwelling  of  another  in  the  night  time, 
the  outer  door  being  open,  and  when  within  the 
house,  unlatches  an  inner  door,  with  intent  to 
steal,  this  will  be  burglary. 

**If  the  prisoner  Rolland's  design  was  to  £:et 
the  contents  of  the  vault  of  the  bank,  and  if, 
having  succeeded,  as  he  thought,  in  subduing 
Messersmith,  so  that  he  might  safely  leave  him 
with  Johnston,  he  unlatched  and  opened  the 
door  leading  from  the  cashier's  room  to  the 
dining  room,  and  went  out  thereat  for  the  pur- 
pose, not  of  escaping^  but  of  securing  and  quiet- 
ing Kindline,  and  with  the  intention,  after  that 
should  be  done,  of  prosecuting  further  his  design 
to  rob  the  bank,  with  the  intention  of  coming  back 
to  the  banking  room  and  continuing  an  effort  al- 
ready begun  to  rob  the  bank  of  its  moneys  and 
valuables,  then  such  unlatching  and  opening  of 
that  door  was  a  breaking  within  the  meaning  of 
the  law. 

.  **But  if  Rolland,  in  unlatching  and  opening 
the  door — either  door — did  so  with  the  intent  to 
escape,  it  would  not  be  such  a  breaking  as  is  re- 
quisite in  burglary." 

The  Judge,  in  his  general  charge,  said  further: 
*  *  The  great  struggle  in  this  case  has  been  about 
the  point  of  the  breaking.  The  counsel  for  the 
Commonwealth  have  insisted  that  the  evidence 
dehvered  before  you  shows  a  breaking  as  well  as 
an  entrance.  The  prisoner's  counsel  claim  that 
it  does  not  do  so. 

*  *  Now,  breaking  is  either  actual  or  construc- 
tive. Actual,  as  when  one  unlocks  or  imlatches 
a  door  which  is  closed  and  enters.  Construc- 
tive, where  admission  to  the  house  is  procured 
by  trick  or  fraud. 

**You  have  nothing  to  do  with  a  constructive 
breaking  in  this  case.  I  must  instruct  you  that 
there  can  be  no  conviction  for  constructive  break- 
ing on  the  evidence  in  this  case.  The  counsel 
for  the  Commonwealth  have  explicitly  declined 
to  ask  such  instruction,  or  to  claim  conviction  on 
that  ground,  and  have  so  notified  the  counsel  for 
the  prisoner  and  the  Court.  We  are,  therefore, 
relieved  from  any  trouble  on  this  score.  The 
Commonwealth  rests  her  case  on  an  actual  break- 
ing. 

**Now,  in  order  to  prove  an  actual  breaking:, 
the  Commonwealth  relies  on  the  evidence  of 
John  M.  Pomeroy,  W.  C.  M'Knight,  Frank 
Keefer,  and  John  S.  M'llvaine.  These  witnesses 
testify  to  conversations  with  Rolland  at  the  jail. 
Pomeroy  and  M'Knight  were  together,  and 
they  agree  substantially  in  sa)dng  that  Rolland 
said  that  he  left  Messersmith  in  charge  of  John- 
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ston,  supposing  that  he -was  overcome  in  the 
struggle  and  would  be  safe  in  Johnston's  hands, 
and  would  give  no  further  trouble,  and  that 
he  left  the  room  with  the  intention  of  going 
up  stairs  to  secure  Kindline,  and  that  on  going 
into  the  hall  he  was  surprised  to  find  Kindline 
coming  down  stairs,  and  on  looking  round,  to 
see  Johnston  and  Messersmith  coming  into  the 
hall ;  that  he  then  saw  that  nothing  remained  but 
to  escape.  To  the  same  effect  is  the  testimony 
of  Keefer  and  M'llvaine. 

<*The  Commonwealth  relies  upon  the  evidence 
of  Messersmith  and  Kindline  to  show  that  the 
door  was  shut  and  latched ;  on  the  evidence  of 
Messersmith  to  show  that  Rolland  opened  it; 
and  on  the  four  witnesses  whom  I  have  named 
above  to  prove  that  he  went  out  of  this  room 
with  the  intention  of  securing,  or  quieting,  or 
shutting  up  Kindline,  and  that  the  intention  to 
escape  was  only  formed  when  he  saw  Messer- 
smith follow  him  into  the  hall ;  and  on  Keefer 
and  M'llvaine  to  show  that  after  Kindline  should 
be  secured,  the  vault  was  to  be  robbed,  and  all 
the  funds  of  the  bank  taken. 

**If  you  believe  these  witnesses,  and  that  Rol- 
land meant  to  do  what  he  told  them  was  his  in- 
tention when  he  left  the  room  of  the  cashier  and 
entered  the  hall — that  is,  if  you  believe  that  the 
door  was  latched  and  Rolland  opened  it  after  he 
thought  Messersmith  subdued,  and  went  out  into 
the  dining  room  and  thence  into  the  hall,  with 
the  design  of  securing  Kindline,  and  after  that  of 
proceeding  to  rob  the  bank,  then  such  unlatching 
of  the  door  was  a  burglarious  breakings  and  he 
may  be  convicted  on  the  first  count  of  the  in- 
dictment. If  he  is,  he  will  be  condemned  out  of 
his  own  mouth,  for  without  the  declarations  made 
by  him  at  the  jail  to  the  four  witnesses  who  speak 
as  to  them,  there  would  be  no  evidence  of  an 
actual  breaking.'* 

Verdict,  guilty  in  manner  and  form  as  indicted. 
A  motion  for  a  new  trial  having  been  overruled, 
the  prisoner  was  sentenced  by  the  Court  to  an 
imprisonment  of  eight  years  by  solitary  confine- 
ment at  labor. 

The  prisoner  took  this  writ,  assigning  for  error 
the  answer  of  the  Court  to  his  second  point,  and 
the  portion  of  the  charge  above  quoted. 

f,  McDowell  Sharpe  (with  him  Duncan  &* 
McGowan)^  for  the  plaintiff  in  error. 

In  every  case,  English  or  American,  from 
Edmond's case  (Hutton's  Rep.  20,  and  Kelynge's 
Rep.  67)  down  to  the  present  time,  where  the 
opening  of  an  inner  door  and  passing  through  it 
have  been  held  a  sufficient  breaking  in  law  to 
constitute  burglary,  the  intention  to  commit  a 
felony  in  the  very  room  into  which  such  entrance 
was  effected,  was  clearly  present  and  constituted 
the  very  essence  of  the  offence  ;  and  that  element 
was  absent  in  this  case.     The  facts  did  not 


warrant  the  learned  Judge  in  charging  that 
there  was  an  actual  breaking  under  the  Pennsyl- 
vania Criminal  Code,  and  the  Act  of  April  22, 
1863,  which  was  intended  to  meet  the  casus 
omissus  of  a  nocturnal  entry  without  breaking, 
and  which  really  applies  to  this  case. 

O.  C.  Bowers,  District  Attorney,  zxA  John 
Stewart,  contra,  cited — 

State  V,  Wilson,  i  Coxe  (N.  J.  Law),  441. 

Oct.  I,  1877.  The  Court.  This  record  pre- 
sents but  a  single  question.  Was  there  such  a 
breaking  as  constitutes  felonious  burglary  ?  That 
the  opening  of  an  inner  door  may  be  such  break- 
ing i«  too  well  settled  to  need  discussion.  If  a 
person  leaves  his  doors  or  windows  open,  it  is  his 
own  folly  and  negligence,  and  if  a  man  enters 
therein  it  is  no  burglary ;  yet,  if  he  afterwards 
unlocks  an  inner  or  chamber  door  it  is  so. 
(Sharswood's  Blackstone's  Com.,  Book  iv.  p. 
226).  The  same  rule  is  asserted  in  Wharton's 
Crim.  Law,  §  1536  ;  2  Bishop's  Crim.  L.  §  97, 
Roscoe,  p.  302,  and  numerous  authorities  cited, 
in  which  the  point  has  been  decided.  It  was 
conceded  at  bar  that  the  law  is  so,  but  it  was  con- 
tended that  in  the  case  of  the  opening  of  an  inner 
door,  it  must  be  accompanied  with  an  intent  to 
commit  a  felony  in  the  very  room  so  entered. 

We  do  not  assent  to  this  qualification  of  the 
common  law  rule.  If  a  burglar,  entering  by  an 
outer  door  or  window  incautiously  left  open, 
with  the  intent  to  commit  a  felony  in  a  particular 
room  in  the  house,  as  if  he  intends  to  rob  a  safe, 
with  the  location  of  which  he  is  familiar,  and 
in  furtherance  of  his  design,  and  to  enable  him  to 
accomplish  it  successfully,  opens  the  door  of  the 
adjoining  room  in  the  same  house  to  gag  and 
bind  the  owner  sleeping  therein,  it  is  a  breaking 
within  the  meaning  of  the  law  defining  the  offence 
of  burglary.  Yet  in  such  case  there  would  be  an 
entire  absence  of  an  intent  to  commit  a  felony  in 
the  bedroom.  The  binding  of  the  owner,  stand- 
ing alone,  would  be  a  mere  assault  and  battery, 
punishable  as  a  misdemeanor.  Taken  in  connec- 
tion with  the  main  object  it  assumes  a  different 
character,  and  becomes  a  necessary  incident  of 
the  felony,  as  much  so  as  the  lifting  of  a  latch  or 
the  breaking  of  the  door  of  the  safe. 

The  true  test  as  applied  to  an  inner  door  of  a 
house  is  whether  it  was  opened  in  the  perpetra- 
tion of,  or  attempt  to  perpetrate  a  felony.  If  it 
was  a  necessary  act  in  the  perpetration  of  the 
felonious  design,  it  can  make  no  difference  that 
the  felony  was  to  be  committed  in  an  adjoining 
room.  There  may  be  cases  in  which  the  qualifi- 
cation referred  to  would  apply,  as  in  the  case  of 
a  lodger  at  an  inn  who  intends  to  commit  a  felony 
in  another  room  in  the  same  house.  But  if  such 
qualification  exists  in  any  case,  we  fail  to  see  its 
application  to  the  facts  of  the  case  at  bar.    We 
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will  not  strain  the  law  to  meet  a  particular  case, 
nor  will  we  define  it  away  in  the  interest  of  bur- 
glars. We  think  the  Court  below  submitted  the 
question  of  intention  fairly  to  the  jury.  They 
were  told  that  if  the  prisoner  opened  the  door  for 
the  purpose  of  escaping,  he  could  not  be  convicted 
of  burglary  ;  but  it  it  was  done  in  furtherance  of 
a  design  to  commit  a  felony  in  the  house,  the 
offence  was  complete.  This  ruling  was  clearly 
correct.  Our  attention  was  called  to  the  Act  of 
22d  of  April,  1863  (P.  L.  531),  and  it  was  urged 
that  the  second  section  of  said  Act  was  intended 
to  meet  such  cases  as  this;  that  is,  where  there  is 
an  entering  without  the  breaking  of  an  outer 
door,  but  the  opening  of  an  inner  door,  with 
intent  to  commit  a  felony.  In  Rolland  v.  The 
Commonwealth  (i  Norris,  306)  we  endeavored 
to  make  the  meaning  of  this  Act  plain,  and  to 
reconcile  it  with  the  135th  section  of  the  Act  of 
31st  of  March,  i860  (P.  L.  415).  I  will  repeat 
now,  what  was  said  at  greater  length  in  that  case  : 
That  we  do  not  think  the  Act  of  1863  was 
intended  to  apply  to,  or  alTect  the  offence  of 
burglary  at  common  law,  but  to  define  and  fur- 
nish a  new  offence,  unknown  to  the  common  law, 
yet  partaking  of  the  nature  of  burglary,  viz., 
breaking  and  entering  by  day,  and  entering  by 
day  or  by  night  without  breaking ;  and  also  to 
apply  to  a  class  of  buildings  which  are  not  the 
subject  of  common  law  burglary,  and  that  it  was 
to  such  buildings  only  that  the  words  **  with  or** 
in  the  Act  of  1863  have  reference.  We  cannot 
make  this  subject  any  clearer. 

There  is  an  admitted  obscurity  in  the  section 
referred  to,  and  a  necessity  for  such  a  construc- 
tion as  would  reconcile  their  seeming  repugnancy. 
We  could  not  assume  it  to  have  been  the  legisla- 
tive intent  to  abolish  the  offence  of  burglary. 
In  the  case  before  us  the  offence  of  common  law 
burglary  was  complete,  and  the  provisions  of  the 
Act  of  22  April,  1863,  have  no  application. 

The  judgment  is  affirmed. 

Opinion  by  Paxson,  J. 


May,  *77,  197.  May  21,  1877. 

Lydia  Smith's  Appeal. 

Estate  of  Thaddeus  Stevens. 

IVi'/l. — Annuity,  or  legacy,  in  the  alternative,  with 
condition  affixed — Election — ^^  Further"^  de- 
fined. 

The  testator's  will  contained  the  following  bequest :  "  I 
give  to  Mrs.  L.  S.,  my  housekeeper,  five  hundred  dollars 
a  year  during  her  natural  life,  to  be  paid  semi-annually, 
or,  at  her  option,  she  may  receive  five  thousand  dollars ; 
she  may  maJce  her  election,  and  then  release  all  further 
claim  on  my  estate :" 

held,  that  the  **  release  of  all  further  claim"  was  a  con- 


dition affixed  to  the  bequest  in  either  of  its  forms,  and 
that  an  acceptance  thereof  in  either  form  precluded  any 
further  claim  on  the  estate. 

Appeal  from  the  Orphans'  Court  of  Lancaster 
County. 

The  will  of  Thaddeus  Stevens,  containing  the 
clause  quoted  in  the  above  syllabus,  was  duly 
proved,  and  the  sum  of  five  thousand  dollars  was 
paid  to  and  accepted  by  Mrs.  Smith.  The  ex- 
ecutors having  filed  their  account,  auditors  were 
appointed  to  make  distribution.  Mrs.  Smith 
made  no  claim  before  the  auditors  on  account  of 
the  bequest,  but  claimed  compensation  for  ser- 
vices as  housekeeper  and  nurse  for  a  period  of  six 
years  prior  to  the  death  of  Mr.  Stevens,  amoimt- 
ing,  with  interest,  to  1 7  749.  This  claim  was  re- 
sisted by  the  executors  and  rejected  by  the  au- 
ditors, on  the  ground  that  having  accepted  the 
legacy,  she  thereby  released  all  claims  as  creditor, 
and  was  estopped  from  claiming  compensation 
for  her  services.  Exceptions  to  the  auditors' 
report  filed  by  the  claimant  were  overruled,  and 
the  report  confirmed,  whereupon  this  appeal  was 
taken,  the  overruling  of  the  exceptions  being  as- 
signed for  error. 

Thomas  E,  Franklin  and  H,  M,  Norths  for 
the  appellant. 

By  the  terms  of  the  will,  the  election  required 
to  be  made  was  between  two  different  legacies, 
and  not  between  appellant^s  lawful  demands  and 
a  legacy.  She  has  made  **  no  other  claim*'  under 
the  will,  which  is  what  we  take  the  words  to 
mean. 

The  doctrine  of  election  is  one  of  intention, 
and  the  intention  of  the  testator  must  be  clear, 
requiring  legatees  or  devisees  to  abandon  repug- 
nant rights,  or  they  will  not  be  required  to  do  so. 

Crosbie  v.  Murray,  i  Ves.,  Jr.  557. 

Finch  V.  Finch,  Id.  541. 

Blake  v,  Bunbury,  Id.  524. 

Dash  wood  v,  Peyton.  18  Ves.  41. 

Philadelphia  v,  Davis,  i  Wh.  502. 

Van  Dyke's  Appeal,  10  Sm.  482. 

Homer's  Ex'r  v.  McGaughy,  12  Id.  189. 

Zeigler  r.  Eckert,  6  Barr,  19. 
The  word  **  further"  in  the  will  means,  as  de- 
fined by  Webster,  "additional;"  it  is  not  as  if 
he  had  said  **  all  other  claims." 

George  M,  Kline,  for  the  appellees. 
This  is  not  a  case  of  equitable  election,  as 
where  a  testator  gives  money  or  land  to  A.,  and 
by  the  same  will  gives  something  of  A.'s  to  B., 
in  which  case  A.  must  elect  whether  he  will  ac- 
cept under  the  will  or  retain  his  own  property, 
upon  the  general  principle  that  a  man  shall  not 
be  allowed  to  claim  the  benefit  of  any  instru- 
ment unless  he  is  willing  to  carry  otit  its  pro- 
visions. 

City  of  Phila.  v.  Davis,  1  \Vh.  510. 

Van  Dyke's  Appeal,  10  Sm.  4  >  •. 

Zimmerman  v.  Zimmerman,  1 1  Wr.  380. 

Story's  Eq.,  sees.  1075-6  and  notes. 
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It  is  a  case  of  express  election,  **  where  a  con- 
dition is  annexed  to  a  gift,  a  compliance  with 
which  is  distinctly  made  one  of  the  terms  upon 
which  the  gift  can  alone  be  enjoyed." 

Bisfh.  Eq.,sec.  296. 

Hall  V.  Hall,  2  McG)rd  Ch.  269,  306. 

No3rs  V.   Mordaunt,  I    Leading   Cases   in   Eq.  331 

(notes). 
Cox  et  aL  v,  Rogers,  27  Sm.  160. 
This  is  a  legacy  on  express  condition.     The 
legatee  is  to  select  between  an  annuity  and  a 
gross  sum,  and  having  made  her  selection,  ^Uhen 
release  all  further  ciaM^  on  the  estate. 

May  21,  1877.  The  Court.  The  question 
in  this  case  is  one  of  interpretation  of  that  clause 
in  the  will  of  Mr.  Stevens,  in  which  he  gave  to 
Mrs.  Smith,  his  housekeeper,  in  these  words: 
**  Five  hundred  dollars  a  year  during  her  natural 
life,  to  be  paid  semi-annually,  or  at  her  option 
she  may  receive  five  thousand  dollars.  She  may 
make  her  election,  and  then  release  all  further 
claim  on  my  estate.'*  We  are  of  opinion  the 
last  clause  is  a  condition  affixed  to  the  legacy  in 
either  of  its  forms.  She  might  elect  to  tak«  it  in 
the  form  of  an  annuity  or  of  cash  down ;  but 
**then''  (this  is  the  word)  she  must  release  all  fur- 
ther claim  ;  that  is,  all  claim  beyond  the  legacy. 
The  word  further  is  a  word  relating  to  distance, 
and  in  its  application,  as  used  here,  refers  figura- 
tively to  everything  in  the  distance  beyond  the 
legacy.  Unless  it  means  this,  the  condition  was 
useless,  as  an  election  of  the  cash  would  necessa- 
rily exclude  the  right  to  demand  the  annuity. 

Decree  affirmed,  with  costs,  and  appeal  dis- 
missed. 

Per  Curiam. 


^omvxoxi  llleas— Uato^ 


C.  p.  No.  I. 


Piatt  V.  Kelso. 


Sept.  18,  1877. 


Affidavit  of  defence — Bankruptcy — The  adjudi- 
cation of  the  defendant  as  a  bankrupt  is  a  suffi- 
cient difence  to  a  suit  on  a  promissory  note  to 
prevent  judgment — That  the  adjudiccUion  was 
on  a  voluntary  petition  makes  no  difference. 
Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note.  The  affidavit 
of  defence  set  forth  that  the  defendant  had  been 
adjudicated  a  bankrupt,  and  that  the  question  of 
his  discharge  had  not  yet  been  determined. 

The  defendant  had  applied  to  the  U.  S.  District 
Court  to  be  adjudged  a  bankrupt  on  his  own 
petition,  on  Saturday,  September  i  st,  1 8  7  7 .     The 


following  Monday  was  judgment  day  in  the  Com- 
mon Pleas. 

Dolman,  for  the  rule. 

Fletcher y  contra,  cited — 
U.  S.  Bankrupt  Act,  §  5106. 
Frostman  v.  Hicks,  3  Weekly  Notes,  202. 

Dolman^  in  reply. 

The  case  of  PVostman  v.  Hicks  only  refers  to 
suits  commenced  after  an  adjudication  in  bank- 
ruptcy. Here  this  Court  already  had  jurisdiction, 
and  the  case  was  ripe  for  judgment.  The  Federal 
Courts  have  no  power  to  stay  the  hands  of  this 
Court. 

Rule  discharged. 


C.  P.  No.  I. 


Bank  v.  Parrish. 


Feb.  2,  1878. 


Practice — Assignment  of  causes  under  the  organic 
zation  of  the  Courts  on  the  adoption  of  the  new 
Constitution —  Original  and  alias  writs — Rule 
of  Court, 

Rule  to  strike  a  case  from  the  trial  list. 

The  object  of  this  rule  was  to  determine  whether 
the  ca«^e  was  triable  in  this  Court  (C.  P.  No.  1)  or 
in  C.  P.  No.  3. 

The  original  summons  was  issued  to  June 
Term,  1869,  and  was  returned  nihil  habet ;  an 
<///tJx  issued  to  December  Term,  1873,  which  was 
duly  served,  and  the  cause  proceeded  to  issue. 

By  the  rule  for  assignment  of  old  causes  to  the 
several  Courts  of  Common  Pleas  as  re-organized 
under  the  new  Constitution,  all  actions  brought 
to  or  commenced  during  iht/une  Term  of  any 
year  were  transferred  to  C.  P.  No.  3,  and  those 
brought  to  December  Term  of  any  year  were 
transferred  to  C.  P.  No.  i. 

By  the  rule  of  Court  relating  to  Records  (Sec. 
it6  of  Rules  of  C.  P.  No.  3,  and  Sec.  112  of  the 
other  Courts),  it  is  provided  that  "Alias  and 
pluries  writs,  ....  and  all  other  writs  and  pro- 
cess of  every  kind,  which  are  founded  upon  and 
ancillary  to  some  other  action,  judgment,  claim, 
or  proceeding,  shall  be  entitled  as  of  the  same 
term  and  number  as  said  original," 

S,  C,  Perkins,  for  the  rule.  The  suit,  having 
been  commenced  to  June  Term,  falls  within  the 
allotment  to  C.  P.  No.  3. 

Parrishy  contra.  The  original  summons  hav- 
ing been  returned  nihil  habet,  the  alias,  issued 
several  years  afterwards,  was,  in  effect,  the  begin- 
ning of  the  suit,  and  in  this  view  of  the  case,  it 
was  properly  transferred  to  this  Court. 

Rule  absolute. 


C.  P.  No.  2.  Dec.  29,  1877. 

Prankish  v.  Marsh. 

Practice — Demurrer  to  magistrate^  s  transcript. 

Rule  to  strike  off  a  demurrer. 

This  was  an  appeal  from  the  decision  of  a  Magis- 
trate's Court. 
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Plaintiff  entered  a  rule  on  defendant,  to  plead 
to  the  magistrate's  transcript.  Defendant  demur- 
red to  the  transcript  on  technical  grounds. 
Whereupon  the  present  rule  was  taken  by  plaintiff. 

E,  B,  Watson,  for  the  rule. 

Charles  Fry^  contra. 

The  Court.  A  demurrer  cannot  bt*  struck 
off  unless  plainly  inappropriate  as  being  to  a  ques- 
tion of  fact  or  for  similar  reason.  The  proper 
practice  is  to  put  it  on  the  argument  list,  and  if  it 
is  plainly  frivolous  and  for  delay  we  will  give 
judgment  on  it  for  plaintiff. 

Rule  discharged. 


C.  P.  No.  2.  Dec.  29,  1877. 

Wheeler  v.  Goldbeck. 

Practice — Affidavit  of  defence  law — Book  entries 
—  Omission  of  year — Insufficiency, 
Rule  for  judgment. 
Assumpsit,  on  the  following  book  entries : — 

Mr.  Chas.  F.  Goldbeck,  Phila., 

To  Walter  G.  I.  Wheeler,  Dr., 
Ap'l  3.     I  keg  Weinstein,  icx>  lbs.  nett,  @  5^,    I58  00 
June  7.     2  bbls.  Nation,  1525     "      "     @  5/4»      59  01 
etc.  etc.  etc. 

The  defendant  filed  a  suggestion  that  the  copy 
filed  was  insufficient  in  law  to  entitle  the  plaintiff 
to  judgment,  for  the  reason  that  there  is  no  year 
specified  when  the  goods  are  alleged  to  have  been 
furnished. 

Louis  F.  Benson,  for  the  rule. 

E.  O,  Michener,  contra. 

A  defendant  is  entitled  to  know  with  certainty 
what  goods  he  is  expected  to  pay  for.  Suppose 
he  had  been  purchasing  goods  for  a  number  of 
years  from  the  plaintiff,  he  might  have  different 
defences  for  the  charges  of  different  years. 

[Hare,  P.  J.  It  is  certainly  applying  the  rule 
with  great  rigor,  but  we  are  obliged  to  refuse 
judgment.] 

Rule  discharged. 


C.  P.  No.  4.  Dec.  5,  1878. 

Bement  et  al.  The  Philadelphia  Impact 
Brick  Machine  Co.,  Limited^ 

Limited  partnership — Under  the  Act  of  June  2, 
1874,  the  capital  must  be  subscribed  in  cash — 
Licibility  of  individua  members  for  debt  of 
partnership  where  no  p  operty  found  un  ier  an 
execution  against  partnership — Production  of 
books  and  papers  —  A  limited  partnership 
formed  prior  to  the  Act  of  May  i,  1876,  not 
having  cuiopted  it  nor  complied  with  its  re- 
quirements, cannot  invoke  its  provisions  against 
creditors. 

Rule  for  the  production  of  books,  and  to  show 
cause  why  execution  should  not  issue  against  the 
individual  members  of  the  association  defendant. 


Defendants  were  a  limited  partnership  asso- 
ciation, organized  under  the  Act  of  June  2, 1874 
(P.  L.  271;  Purd.  Dig.  1891).  Their  state- 
ment, filed  April  22,  1876,  in  the  Recorder's 
office  at  Philadelphia,  set  forth  that  the  amount 
of  their  capital  was  J5 0,000,  divided  into  1000 
shares  of  $50  each,  and  specifically  stated  the 
number  of  shares  subscribed  for  by  each  mem- 
ber. The  object  of  the  association  was  therein 
stated  to  be,  inter  alia,  the  purchase  from  some 
of  the  members  of  the  territorial  right  in  a  certain 
patent  for  the  price  of  ^50,000,  and  the  manu- 
factiuring  and  selling  machines  thereunder. 

On  April  12,  1877,  plaintiffs,  in  an  action  at 
law,  recovered  a  judgment  against  the  associa- 
tion, and  an  execution  was  issued  thereon,  which 
was  returned  **No  goods  found  belonging  to^ie- 
fendants." 

•  Section  2  of  the  Act  of  2d  June,  1874,  after 
providing  that  if  on  an  execution  against  the 
association  no  property  shall  be  found,  then  exe- 
cution may  issue  against  any  of  the  members  to 
the  extent  of  the  portions  of  their  respective  sub- 
scriptions not  paid  up,  proceeds  as  follows : — 

**  Provided,  always,  that  no  such  execution  shall  issue 
against  any  member  except  upon  an  order  of  Court,  or  of 
a  Judge  of  the  Court  in  which  the  action,  j-uit,  or  other 
proceeding  shall  have  been  brought  or  instituted ;  rnd  the 
said  Court  or  Judge  may  compel  the  production  6f  the 
books  of  the  association,  showing  the  names  of  the  mem- 
bers thereof,  and  the  amount  of  capital  remaining  to  be 
paid  upon  their  respective  subscriptions;  and  fiom  them 
or  other  sources  of  information  ascertain  the  truth  in 
regard  thereto,  and  may  order  execution  to  issue  accord- 
ingly." 

Plaintiffs  then,  on  application   to  the  Court, 
obtained,  under  the  provisions  of  the  above  Act 
of  June  2,  1874,  a  rule  to  show  cauFe  why  the 
books  of  the  defendant  association  should  not  be 
produced   in   open   court,    and    why    execution 
should  not  issue  against  the  individual  members 
for  the  amount  of  their  subscriptions  not  paid 
up.     After  argument  the  books  were  oidered  to 
be  brought  into  court.     The  secretary  and  trea- 
surer of  the  association  defendant  then  filed  affi- 
davits that  no  books  had  ever  been  kept  by  the 
association.      Plaintiffs   then,    by   leave   of  the 
Court,  proceeded  to  take  the  depositions  of  the 
chairman,  secretary,  and  treasurer,  to  ascertain 
the  amounts  of  the  individual  subscriptions  re- 
maining unpaid.     These  depositions  showed  that 
not  a  dollar  in  cash  had  been  paid  by  any  of  the 
subscribers,  and  that  no  formal  meeting  of  the 
association  or  of  its  board  of  managers  had  ever 
been  held.     It  appeared,  however,  that  an  as- 
signment of  the  territorial  right  to  said  patent 
to  the  association  had  been  executed  by  the  mem- 
bers to  whom  it  originally  belonged,  and  that, 
by  a  private  arrangement  between  these  owners 
and  the  other  members,  this  assignment  was  con- 
sidered in  full  payment  of  the  subscriptions  of 
all  the  members. 
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Frank  P.  FricJiard,  fjr  the  rule. 

Although  the  Act  of  1874  does  not  expressly 
provide  that  the  subscriptions  to  a  partnership 
association  shall  be  payable  only  in  cash,  yet  such 
is  the  evident  intention  of  the  Legislature  as 
gathered  from  the  whole  Act.  This  view  is 
strengthened  by  the  subsequent  passage  of  the 
Act  of  May  i,  1876  (P.  L.  89 ;  Purd.  Dig.  2028), 
providing  for  subscription  in  property  upon  cer- 
tain conditions.  Defendants  were  organized  be- 
fore the  passage  of  this  later  Act  and  have  never 
complied  with  its  provisions. 

The  defendants'  statement,  as  recorded,  pro- 
vides for  a  capital  of  fifty  thousand  dollars^  and 
there  is  no  stipulation  for  a  payment  in  property. 
One  of  the  objects  of  the  association  was  stated 
to  be  the  manufacture  of  machines,  and  as  this 
would  require  a  cash  capital  creditors  had  a 
right  to  presume  that  cash  subscriptions  were  in- 
tended. 

Wm,  M.  Smithy  and  George  S.  Selden,  contra. 

There  is  nothing  in  the  Act  of  1874  requiring 
payment  of  the  subscriptions  in  cash,  and  in  the 
absence  of  any  such  provision  a  payment  in  pro- 
j>erty  made  in  good  faith  is  valid.  The  principal 
object  of  the  association  was  the  purchase  for 
$50,000  (their  whole  capital)  of  a  territorial 
right  to  a  patent.  The  evidence  shows  that  this 
*rigfit  has  been  assigned  to  them.  It  would  have 
been  a  useless  form  to  have  paid  in  $50,000  in 
cash,  and  then  immediately  paid  it  out  again,  nor 
would  plaintiffs  have  been  benefited  thereby. 

C.  A.  V. 

January  7,  1878.  The  Court  (after  stating 
the  facts).  The  testimony  before  us  shows  that 
notwithstanding  the  large  subscriptions  on  paper 
made  to  the  association,  amounting  in  the  aggre- 
gate to  $50,000,  not  a  dollar  in  money  was  paid 
by  any  subscriber  into  the  treasury  of  the  associa- 
tion. In  lieu  of  money  the  subscribers  assigned 
to  the  association  their  respective  interests  in  cer- 
tain patent  rights.  These  rights  may  have  been 
valuable  to  the  association,  and  perhaps  necessary 
to  enable  them  to  carry  on  their  business,  which 
was  the  manufacture  of  brick  machines  and  the 
sale  of  rights  to  manufacture  such  machines. 
But  the  capital  intended  by  the  Act  was  clearly, 
where  not  otherwise  designated  in  the  recorded 
statements  required  by  the  Act  of  1874,  a  cash 
capital — money,  not  such  other  descriptions  of 
property  as  the  subscribers  might  choose  to  call 
capital,  and  to  put  into  the. concern  at  any  fanci- 
ful valuation  they  might  see  fit  to  put  upon  it, 
and  thereby  mislead  and  deceive  the  public. 

A  subsequent  Act  of  May  ist,  1876  (Purd. 
Dig.  2028),  enables  persons  who  desire  to  form 
a  limited  partnership  association  under  the  Act 
of  1874  to  contribute  to  the  capital  in  real  or 
personal  estate,  mines,  or  other  property,  at  a 
valuation   to  be  approved  by  all  the  members 


subscribing  to  the  capital  of  sucli  association ; 
Provided,  that  in  the  statement  required  to  be 
recorded,  such  subscriptions  shall  be  certified  ac- 
cording to  the  fact;  that  is,  that  the  certificate 
and  schedule  filed  shall  contain  a  true  description 
and  valuation  of  the  property  contributed  as  capi- 
tal. This  Act  plainly  shows  that  by  the  first  Act 
(June  2d,  1874)  the  Legislature  intended  a  cash 
capital.  They  relaxed  that  requirement  in  the 
subsequent  Act,  but  only  upon  condition  that 
the  members  of  such  associations  should  truly  set 
forth  in  their  certificate  the  exact  nature  of  the 
property  contributed  as  capital  and  a  correct  valu- 
ation thereof.  The  defendants  were  associated 
under  the  Act  of  1874,  not  under  the  Act  of 
1876.  Their  association,  indeed,  was  formed 
before  the  passage  of  the  Act  of  1876.  They 
might  have  subsequently  availed  themselves  of 
the  Act  of  1876  by  complying  with  its  requisi- 
tions, at  least  as  against  subsequent  creditors,  but 
they  have  never  done  so.  If  we  were  to  write 
the  Act  of  1876,  therefore,  into  the  Act  of  1874, 
the  defendants  would  not  be  within  its  protection, 
for  they  have  never  filed  any  veracious  certificate. 
The  certificate  which  they  filed  was  a  false  certifi' 
cate.  When  they  stated  that  1000  shares  had 
been  subscribed  at  I50  a  share,  and  that  the  capi- 
tal stock  of  the  association  was  then  ^50,000,  they 
made  a  statement  which  did  not  correspond  with 
the  truth,  and  which  was  well  calculated  to  de- 
ceive all  who  dealt  with  them.  But  they  are  to 
be  held  to  those  statements  nevertheless.  Not 
having  paid  in  any  part  of  this  pretended  capital, 
the  subscribers  are  all  answerable  for  the  debt 
due  to  the  plaintiffs.  Execution  is  accordingly 
awarded  against  them  individually,  and  an  order 
to  that  effect  may  be  drawn  up  and  entered  of 
record. 
Opinion  by  Thayer,  P.  J. 


©rjjftatts'  Court. 


Power's  Estate. 


Jan.  22,  1878. 


Devise — Religious,  charitable,  and  superstitious 
uses — Statute  of  i  Edw,  VI.  c,  14 — Bequest 
of  money  to  be  expended  in  masses  for  benefit 
of  testator' s  40U I  not  a  charitable  use  within 
the  Act  of  April  26,  iSsS- 
Sur  exceptions  to  adjudication. 
Martin  Power,  the  decedent,  by  his  will,  after 

various  bequests,  directed  as  follows: — 
**  Item.     All  the  rest,  residue,  and  remainder  of  my 

estote  I  give  and  bequeath  to  St.  Mary's  Catholic  Church, 

to  be  expended  in  masses  for  the  benefit  and  repose  of  my 

soul." 
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John  Mellen  and  Ulurtin  Pizec  were  appointed 
executors.  The  testator  died  within  thirty  days 
of  the  execution  of  his  will. 

Before  the  auditing  Judge  it  was  contended 
on  behalf  of  the  children  of  the  decedent,  that 
the  will,  not  having  been  executed  one  calendar 
month  before  death,  the  above  legacy  was  void, 
and  the  amount  thereof  should  be  awarded  to  the 
heirs  of  the  testator. 

On  the  other  hand,  it  was  claimed  that  the 
residuary  clause  was  valid,  as  the  object  of  the 
bequest  was  not  contemplated  by  the  Act  of 
April  26,  1855  (Purd.  Dig.  1477,  pl-  22). 

The  Auditing  Judge  awarded  the  residuary 
fund  to  the  heirs-at-law,  holding  the  legacy  to  be 
for  **  charitable"  and  **  religious"  uses,  and  con- 
sequently void  within  the  Act. 

A.  A.  Hirst f  for  the  exceptants. 

H.  F,  Hepburn^  contra. 

James  Z.  Clifford^  for  the  accountants. 

Feb.  9,  1878.  The  Court.  The  testator, 
after  making  provisions  for  all  the  members  of  his 
family,  devised  the  residue  of  his  estate  **to  St. 
Mary's  Catholic  Church,  to  be  expended  in 
masses  for  the  benefit  and  repose  of  my  (the  tes- 
tator's) soul."  He  died  within  thirty  days  after 
the  execution  of  his  will.  The  residue  of  his  es- 
tate amounted  to  $649. 79. 

The  question  is,  was  this  a  devise  to  a  charita- 
ble or  religious  use,  within  the  meaning  of  the 
^  Act  of  26th  April,   1859  (Purd.  Dig.  1477,  pi. 
22). 

There  can  be  no  doubt  that  in  England  it 
would  be  regarded  as  a  superstitious  use,  and 
therefore  void.  The  making  of  a  gift  to  procure 
the  saying  of  masses  for  the  soul  of  a  devisor,  was 
one  of  the  superstitious  uses  prohibited  by  the 
statute  of  I  Edw.  VI. ,  c.  1 4.  But  a  superstitious  use 
can  hardly  be  said  to  exist  in  this  country,  where, 
in  the  absence  of  any  State  religion,  there  can  be 
no  standard  of  orthodoxy.  (Methodist  Church  v. 
Remington,  i  W.  224.) 

It  was  said  in  McLean  v.  Wade  (5  Wr.  266), 
that  **  a  religious  purpose  is  a  charitable  purpose." 
Sir  Thomas  Plummer  defines  a  charitable  use  in 
these  words:  **  Where  the  donor  appropriates  a 
gift  either  to  charity  or  to  some  public  purpose, 
such  as  the  repair  of  bridges,  forts,  and  havens, 
not  apparently  in  any  manner  to  the  benefit  of 
himself."  (Mellick  v.  The  Asylum,  i  Jac.  Ch. 
C.  180.) 

But  the  best  definition  of  what  constitutes  a 
charitable  purpose  is  that  of  Mr.  ifinney,  adopted 
by  the  Court  in  Price  v.  Maxwell  (4  Cas.  23), 
and  in  other  cases:  "Whatever  is  given  for  the 
love  of  God  or  for  the  love  of  our  neighbor,  in 
the  catholic  and  universal  sense,  given  from  these 
motives  and  to  these  ends,  free  from  the  stain  of 
everything  that  is  personal,  private,  or  selfish,  is 
a  gift  for  charitable  uses." 


A  religious  use  may  be  said  to  be  such  a  charity 
with  the  infusion  of  a  religious  element. 

It  is  difficult  to  see  how  the  present  devise  can 
be  brought  within  the  terms  of  this  definition. 
So  far  from  being  free  from  everything  of  a  per- 
sonal, private,  or  selfish  nature,  it  had  its  origin 
in  a  motive,  which  was  in  the  highest  degree 
laudable,  and  yet  in  the  highest  degree  personal 
and  selfish.  The  fact  that  the  Church  might 
remotely  profit  by  the  money  the  testator  chose 
to  pay  for  its  mediation,  in  no  sense  elevated  the 
gift  to  the  rank  of  a  gift  for  the  advancement  of 
religion.  The  object  of  the  testator  was  as  purely 
private  and  selfish  as  if  he  had  bequeathed  a  fund 
to  the  Church  for  the  erection  of  a  monument  to 
himself,  or  the  purchas.e  and  maintenance  of  a  pew 
for  his  family,  both  of  which  gifts  have  been  held 
not  to  be  charities.     (Roper  on  Leg.,  vol.  2,  p. 

138.) 

It  may  be  said  that  the  practical  efiect  of  this 
construction  would  be  to  evade  the  statute.  We 
do  not  believe  that  any  such  intention  was  in  the 
mind  of  the  testator;  but  even  if  the  fact  be  ad- 
mitted, the  remedy  is  with  the  legislature,  and 
not  with  the  Court.  In  Schultz's  Appeal  (30  P. 
F.  Smith,  396),  which  arose  under  this  Act,  the 
Court  expressly  admitted  that  the  evident  inten- 
tion of  the  testator  was  to  avoid  the  statute,  but  it 
nevertheless  gave  effect  to  his  gift. 

It  has  been  long  the  practice  to  award  a  mode- 
rate sum  in  payment  of  the  service  of  mass  in 
cases  where  the  decedent  is  of  the  Catholic  faith, 
as  a  part  of  the  funeral  expenses.  If  the  testa- 
tor's belief  in  the  continued  efficacy  of  these  pray- 
ers leads  him  to  devote  his  property  to  securing 
them  after  death,  we  should  be  careful  that,  under 
cover  of  a  statute  intended  to  protect  him  from 
imposition, we  do  not  hinder  him  in  the  exercise 
of  what  he  may  regard  as  a  religious  duty.  It  is 
not  pretended  that  the  question  is  free  from  em- 
barrassment. The  Act  of  1855  was  meant  to  save 
men  from  the  force  of  solicitations  addressed  to 
them  under  the  sanction  of  religion  in  the  near 
view  of  death.  But  as  that  Act  is  in  derogation 
of  the  absolute  right  of  all  men  to  control  the 
disposition  of  their  own  property,  it  should  be 
strictly  construed. 

It  is  easy  to  imagine  cases  in  which  the  testator 
might  leave  the  bulk  of  a  large  estate  to  the  Church 
in  payment  for  masses  for  the  repose  of  his  soul. 
But  it  must  be  remembered  that  the  fond  can 
never  be  diverted,  for  the  benefit  of  the  Church, 
from  its  original  purpose,  and  that,  on  the  attempt 
at  diversion  equity  will  intervene  and  raise  an- 
other trustee  to  administer  it  according  to  the  in- 
tention of  the  donor.  (Schnorr's  Appeal,  17 
Sm.  138.) 

The  exceptions  are  sustained. 

Opinion  by  Ashman,  J. 
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Kilgore  v.  Magee. 
Central  Board  of  Education  v.  Phelps. 

Constitutional  law — Art.  III.,  Sect,  7,  of  Con- 
stitution — Local  and  special  legislation —  Clcts- 
sification  of  cities  according  to  population — 
Court  has  no  jurisdiction  to  inquire  whether  the 
forms  prescribed  by  the  constitution  have  been 
observed,  in  the  passage  of  a  bill — Abridgment 
of  powers  and  emoluments  of  public  officers — 
Act  of  March  22,  1877. 

Section  7,  Article  III.,  of  the  new  constitution,  pro- 
hibiting local  or  special  legislation,  does  not  prevent  the 
classiBcation  of  cities  according  to  their  population,  and 
the  fact  that  5ome  of  the  classes  contain  each  but  one  city, 
does  not  invalidate  such  classification. 

WTieeler  et  al.  v.  PhUadelphia  et  al.  (27  Sm.  338),  fol- 
lowed. 

The  provisions  of  Art.  III.  of  the  constitution,  as  to  the 
mode  of  procedure  in  the  passage  of  bilN,  are  binding  only 
upon  the  consciences  of  the  members  of  the  legislature, 
and  when  a  law  has  been  passed  and  approved  and  certi- 
fied in  due  form,  it  is  no  part  of  the  duly  of  the  judiciary 
to  go  behind  the  law  as  duly  certified,  to  inquire  whether 
the  forms  prescribed  by  the  constitution  have  been  ob- 
served in  its  passage  through  the  legislature. 

The  legislature  in  the  exercse  of  its  power  of  repeal  and 
revision  may  abridge  the  powers  and  emoluments  of  those 
who  occupy  merely  official  positions  unprotected  by  any 
special  constitutional  provisions. 

Appeals  from  the  Common  Pleas  No.  2,  of 
Allegheny  County. 

These  two  cases  came  before  the  Court  below 
on  bills  in  equity — one  filed  May  4th,  1877,  by 
Samuel  Kilgore,  a  citizen  and  taxpayer,  arid  the 
treasurer-elect  of  the  city  of  Pittsburgh,  against 
C.  L.  Magee,  treasurer,  R.  M.  Snodgrass,  con- 
troller, and  the  members  of  the  finance  commit- 
tee of  councils  of  said  city. 

{a)  This  bill  set  forth,  that  said  C.  L.  Magee, 
city  treasurer,  claimed  the  right  and  was  about  to 
appoint  some  person,  then  unknown  to  complain- 
ant, as  collector  of  outstanding  or  delinquent 
taxes  and  water  rents,  under  a  pretended  Act  of 
Assembly  entitled  *' An  Act  in  relation  to  cities 
of  the  second  class,  providing  for  the  levy,  col- 
lection, and  disbursement  of  taxes  and  water 
rents,"  and  which  purported  to  have  been  ap- 


proved March  22,  1877  (P.  L.  page  16).  The 
bill  averred  that  said  Act  was  unconstitutional 
and  void  a.id  did  not  legally  confer  said  right  or 
authority,  because  (i)  It  was  not  passed  or  en- 
acted conformably  to  the  requirements  of  the 
constitution  of  the  Commonwealth.  (2)  It  con- 
tains more  than  one  subject,  not  clearly  expressed 
in  its  title.  (3)  It  was  altered  and  amended  on 
its  passage  through  both  Houses  of  the  General 
Assembly  so  as  to  entirely  change  its  original 
purpose.  (4)  It  was  not  read  at  length  on  three 
different  days  in  each  or  either  House  of  the 
General  Assembly.  (5)  It  is  a  local  or  special 
law,  only  applicable  to  and  intended  to  operate 
upon  and  regulate  the  affairs  of  the  city  of  Pitts- 
burgh, under  a  pretended  classification  made  by 
the  said  General  Assembly,  whereby  said  city  is 
alone  created  a  city  of  the  second  class,  contrary 
to  Art.  III.  of  the  constitution.  (6)  It  was 
passed  for  the  purpose  of  increasing  the  emolu- 
ments of  C.  L.  Magee,  city  treasurer,  and  indi- 
rectly extending  his  term  of  office  indefinitely,  in 
that  it  provides  that  his  appointee  shall  hold  his 
office  for  a  term  of  five  years  and  **  until  his  suc- 
cessor shall  be  duly  appointed  and  qualified." 
(7)  It  was  passed  after  the  election  of  complain- 
ant to  the  office  of  city  treasurer,  and  diminished 
his  rights  and  emoluments,  contrary  to  Art.  III., 
Sec.  13,  of  the  constitution. 

The  bill  prayed  that  said  pretended  Act  of  As- 
sembly be  declared  unconstitutional  and  void,, 
and  that  the  city  treasurer,  the  controller,  and 
the  finance  committee  of  councils,  be  enjoined 
from  doing  or  allowing  any  matter  or  thing  pro- 
vided or  directed  in  said  Act,  and  that  the  per- 
son appointed  by  said  city  treasurer  as  collector 
of  delinquent  taxes  and  water  rents  (should  any 
such  appointment  be  made)  be  enjoined  from 
performing  any  duties  pursuant  to  said  pretended 
law  or  appointment. 

The  Act  in  question  made  a  number  of  impor- 
tant changes  in  reg-ard  to  the  levying  and  collec- 
tion of  taxes  in  cities  of  the  second  class,  and 
provided,  inter  alia,  as  follows : — 

*«  Section  3  The  educational  school  and  poor  depart- 
ments shall  be  departments  of  the  city  government  and 
the  amount  set  apart  for  educational  school  and  poor 
purposes  shall  be  sacred  to  such  purpose  and  shall  be 
paid  out  by  the  city  treasurer  only  upon  warrants  drawn 
by  the  mayor  and  countersigned  by  the  city  controller 
The  educational  school  and  poor  funds  shall  not  be  di- 
vested warrants  on  said  fund  shall  only  be  drawn  upon 
requisitions  being  filed  wilh  the  ci  y  controller  by  the 
proper  educational  school  or  poor  boards 

**  Section  7  That  the  city  treasurer  in  cities  of  the 
class  aforesaid  shall  previous  to  the  first  day  of  August 
eighteen  hundred  and  seventy-seven  (1877)  appoint  a  per- 
son to  be  denominated  collector  of  outstanding^  or  delin- 
quent taxes  and  water  rents  the  person  so  appointed  shall 
hold  his  office  for  the  term  of  five  years  from  the  date  of 
appointment  and  until  his  successor  shall  be  duly  appointed 
and  qualified  ....  ... 

"  Section  8    All  taxes  and  water  rents  unpaid  at  the 
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end  of  the  month  in  which  by  the  terms  of  this  act  the 
same  nre  payable  shall  be  deemed  delinquent  and  it  ivhall 
be  the  duty  of  the  city  treasurer  to  prepare  a  registry  or  list 
of  ail  taxes  unpaid  .  .  .  and  place  the  same  in  the  hands 
of  such  collector  for  collection  ,  .  .  The  compensation  of 
such  collector  shall  be  ten  per  centum  on  the  amount  col- 
lected and  paid  into  the  city  treasury  which  said  ten  per 
centum  shall  be  added  to  said  delinquent  taxes  and  water 
rents  as  penally  for  non-payment  at  the  time  herein  pre- 
scribed .... 

•*  Section  9  Upon  the  list  aforesaid  being  furnished 
to  such  collector  he  shall  i.nmediately  thereafter  proceed 
to  collect  all  such  delinquent  taxes  and  water  rents  either 
out  of  the  personal  or  real  estate  of  such  delinquent  owner 
wherever  the  same  may  be  found  and  for  such  purpose  he 
shall  be  and  is  hereby  invested  with  foil  authority  to  levy 
on  and  sell  the  personal  property  after  the  taxes  and  water 
rents  have  become  delinquent  thirty  days  and  the  real  es- 
state  of  any  owner  where  the  taxes  or  water  rents  remain 
unpaid  for  six  months  may  be  sold  by  direction  of  such 
collector"  .... 

The  defendants  jofctly  demurred  to  the  bill, 
on  the  ground,  inter  alia^  that  the  proceedings 
in  the  Senate  and  House  of  Representatives  were 
not  proper  matters  for  investigation  and  adjudi- 
cation by  the  Court,  and  that  the  bill  did  not 
contain  any  matter  of  equity  whereon  the  Court 
could  ground  any  decree,  or  give  to  the  plaintiff 
any  relief. 

The  city  treasurer,  Magee,  subsequently  ap- 
pointed Thos.  H.  Phelps  as  collector  of  delin- 
quent taxes,  who  on  August  i,  1877,  entered 
upon  the  duties  of  his  office  in  accordance  with 
the  provisions  of  the  Act. 

{F)  On  the  21st  of  September,  1877,  the  Cen- 
tral Board  of  Education  of  Pittsburgh  filed  a  bill 
in  equity  against  said  Thos.  H.  Phelps,  setting 
forth  that  said  board  under  certain  recited  Acts 
of  Assembly  was  authorized  to  maintain  certain 
public  schools,  to  determine  the  amount  of  school 
taxes  to  be  levied,  to  borrow  money  and  issue 
bonds  therefor,  and  to  have  the  taxes  thus  as- 
sessed collected  by  the  city  treasurer  and  paid 
over  to  the  treasurer  of  the  board ;  that  said  de- 
fendant, Thos.  H.  Phelps,  had  been  appointed, 
under  the  alleged  Act  of  Assembly  approved 
March  22,  1877  (P.  L.  p.  16),  as  collector  of 
delinquent  taxes,  and  threatened  to  collect  the 
school  taxes  remaining  due  and  unpaid,  which 
money  belonged  to  tie  Central  Board  of  Educa- 
tion, and  if  collected  by  defendant  the  recovery 
of  said  amount  could  not  be  enforced  by  law ; 
that  said  Act  is  unconstitutional  in  that  it  regu- 
lates the  affairs  of  the  school  districts  of  the  city 
of  Pittsburgh,  in  violation  of  Art.  III.,  Sec.  7,  of 
the  constitution,  and  also  because  it  in  effect 
amended  the  charter  of  the  Central  Board  of 
Education,  contrary  to  Art.  III.,  Sect.  7,  of  the 
constitution.  Other  objections  were  made  to  the 
constitutionality  of  the  Act — being  the  same  as 
were  set  forth  in  the  first  bill  (supra). 

To  this  bill  a  demurrer  was  filed  similar  in  sub- 
stance to  that  filed  to  the  first  bill. 


By  agreement  of  counsel  judgment  was  entered 
pro  forma,  and  without  argument,  sustaining  both 
these  demurrers,  and  the  plaintiffs  respectively 
appealed,  assigning  for  error  the  entry  of  the 
respective  judgments. 

Jeremiah  S.  Black,  A,  M,  Brown,  J,  F, 
Siagle,  and  Thos.  M.  Marshall,  for  appellants. 

The  right  of  the  plaintiff  Kilgore  to  maintain 
this  suit  rests  on  these  grounds :  If  the  Act  is  put 
into  operation  it  will  diminish  the  rights  and  . 
emoluments  of  the  plaintiff,  who  was  elected  to 
the  office  of  city  treasurer  prior  to  the  pas,*  age  of 
the  Att ;  it  will  impose  an  enormous  burden  upon 
the  taxpayers  of  the  city,  to  be  levied  and  collected 
directly  for  the  emolument  of  the  collector  or 
paid  to  him  out  of  the  city  treasury  in  cases  where 
he  may  fail  to  collect  his  royalty ;  it  will  cause 
large  expenditures  from  both  the  city  and  county 
treasurers  for  the  maintenance  of  the  system  or 
scheme  created  by  the  Act;  and  it  will  estabiisli 
a  new  and  important  municipal  office,  non-elec- 
tive by  the  people,  and  confer  upon  the  incum- 
bent duties  and  excessive  emoluments  to  the 
injury  and  oppression  of  the  citizens. 

The  right  of  the  Central  Board  of  Education  to 
the  relief  sought  for  consists  mainly  in  that  the 
money  which  it  is  alleged  the  defendant  Phelps 
is  about  to  collect,  belongs  to  the  Board,  and  is 
necessary  for  the  maintenance  of  the  schools  and 
payment  of  the  obligations  of  said  Board. 

That  individuals  have  the  right  to  ask  the 
Courts  to  restrain  the  illegal  action  of  public  offi- 
cers has  been  repeatedly  decided.  The  Act 
under  which  these  officers  claim  to  act  was  not 
passed  according  to  the  requirements  of  the  con- 
stitution, therefore  was  not  passed  at  all.  It  has 
been  decided  in  many  States  that  the  Court  has 
not  only  the  power  but  it  is  their  duty  to  inquire 
into  and  determine  whether  the  proceedings  of 
the  Legislature  have  been  in  conformity  with  the 
provisions  of  the  Constitution,  where  questions  of 
public  or  private  rights  are  the  subject  of  litiga- 
tion. 

Cooley's  Const.  Lim.  3d  Ed.  pp.  78, 139,  and  150. 

Supervisors  v,  Heenan,  2  Minn.  330. 

State  V  Johnson,  26  Ark.  281. 

Jones  V.  Hutchinson,  43  Ala.  722. 

Solomon  v,  Cartersville,  41  Ga.  157. 

People  V,  Allen,  42  N.  Y.  378. 

Spangler  v.  Jacoby,  14  Ills.  297. 

Ills.  Cent.  R.  R.  Co.  v.  Wren,  43  Ills.  79. 

Ryan  v.  Lynch,  77  Ills.  18. 

People  V.  be  Wolf,  62  Ills.  253. 

Turley  v.  County  of  Logan,  17  Ills.  151. 

Prescott  V.  I.  &  M.  Canal  Co.,  19  Ills.  324. 

♦Ryan  V,  Lynch,  68  Ills.  160. 

Berry  v.  Railroad  Co.,  41  Md.  446. 

Gardner?/.  The  Collector,  6  Wall.  5x1. 

Ottawa  V.  Perkins,  S.  C.  of  U.  S.,  Pitts.  Leg.  Journal 
of  May  23,  1877. 

Legg  V.  Mayor  of  Annapolis,  Am.  L.  Reg.  vol.  1 6, 
p.  25. 

Steckert  v.  East  Saginaw,  22  Michigan,  104. 

Oliver  z/.  Washington  Mills,  11  Alien,  268. 
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Evidence  will  be  received  to  show  that  the 
Legislature  exceeded  its  powers  and  disregarded 
constitutional  limitations. 

Jones  V.  Jones,  2  Jones,  350. 

Miles  V.  Stevens,  3  Barr,  41. 

Southwark  Bk.  v.  Commonwealth,  2  Casey,  446. 

De  Chastellux  v,  Fairchild,  3  Harris,  18. 

Cronise  v.  Cronise,  4  Sm.  26^ 

Dorsey's  Appeal,  22  Sm,  192, 

The  Act  of  May  23,  1874,  making  Philadel- 
phia a  city  of  the  first  class  and  Pittsburgh  one 
of  the  second  class,  makes  all  Acts  in  regard  to 
these  cities  local  and  special,  and  is  virtually  a 
repeal  of  section  7,  Art.  III.  of  the  Constitution. 
The  test  to  discover  whether  a  law  is  local  or 
not,  is  not  whether  the  place  of  its  application  is 
named,  but  whether  it  applies  singly  to  one 
place.  This  law  applies  as  directly  and  exclu- 
sively to  Pittsburgh  as  if  it  had  been  entitled 
**An  Act  in  relation  to  all  cities  situated  between 
the  rivers  Monongahela  and  Allegheny  at  the 
point  of  their  junction  with  the  Ohio."  On  the 
same  principle  every  city  and  county  in  the  State 
might  be  separately  legislated  for  on  the  basis  of 
population.  Class  is  a  noun  of  multitude,  and 
you  cannot  call  one  city  a  class  any  more  than 
you  can  speak  of  one  sheep  as  a  drove,  or  one 
wolf  as  a  pack. 

[Sharswooi^  J.  Suppose  a  law  is  naade  ap- 
plying to  all  manufacturers  of  whiskey,  and  there 
are  one  hundred  of  them,  would  such  an  Act 
be  constitutional  ?]     Yes. 

[Then  suppose  ninety-nine  of  them  afterwards 
die,  does  the  Act  thereby  become  unconstitu- 
tional ?] 

Different  classes  of  persons  and  things  exist, 
and  the  law  must  recognize  the  distinction  be- 
tween them.  So  laws  are  properly  passed  for 
infants,  married  women,  insane  persons,  etc. 
This  is  not  special  legislation.  It  is  simply  the 
operation  of  general  rules  which  apply  uniformly 
to  all  who  come  within  them. 

[Sharswood,  J.  Suppose  the  city  of  York 
shall  attain  to  a  population  of  100,000,  will  it 
not  then  come  within  the  operation  of  the  laws 
applicable  to  cities  of  the  second  class?] 

That  is  a  question  this  Court  will'  some  day 
have  to  answer.  The  city  of  Scranton  is  fast 
approaching  to  that  population  which  would 
make  it  a  city  of  the  second  class.  Will  all  those 
laws  passed  professedly  and  exclusively  for  Pitts- 
burgh be  then  imposed  upon  Scranton,  and  Pitts- 
burgh, when  she  shall  one  day  number  her  peo- 
ple at  300,000,  will  she  lay  down  these  burdens 
which  the  Legislature  has  imposed  upon  her, 
only  to  find  herself  subject  to  another  set  of 
enactments  formed  for  **all  cities  of  the  first 
class,'*  viz.,  Philadelphia? 

The  interpretation  we  contend  for  has  been 
pronounced  unsound  in  Wheeler  zf.  Phila.  (27 
Sm.  ^^8).     The  opinion  of  the  Court  in  that 


case  seems  to  be  predicated  upon  the  case  of 
Walker  v.  Cincinnati  (21  Ohio  St.  Rep.  14),  and 
no  other  precedent  or  authority  for  the  ruling  is 
cited.  That  case,  however,  is  not  at  all  like  this, 
nor  could  the  question  arise  in  Ohio,  where  there 
is  no  constitutional  provision  similar  to  ours. 
The  importance  of  the  question  is  such  that  we 
feel  justified  in  asking  this  Court  to  reconsider 
their  judgment  given  in  Wheeler  v,  Phila. ,  be- 
lieving that  a  more  careful  consideration  will  lead 
to  a  different  conclusion. 

Af.  W.  Acheson  and  George  Shiras^Jr,  (with 
them  Geo,  F.  Hamilton  and  D,  T,  Watsoti)^ 
contra.  • 

This  Court  cannot  try  the  constitutionality  of 
a  legislative  Act  by  the  motives  and  designs  of 
the  lawmakers,  however  plainly  expressed.  If 
the  Act  is  within  the  scope  of  their  authority,  it 
must  stand.  Its  effect,  not  its  purpose,  must  de- 
termine its  validity. 

Penna.  Railroad  Co.  v.  Riblet,  1 6  Sm.  164. 
The  law  in  question  was  enrolled,  signed  by 
the  speakers  of  the  two  houses,  approved  by  the 
Governor,  deposited  in  the  office  of  the  Secre- 
tary of  State,  and  published  by  authority  among 
the  laws  passed  at  the  session  of  1877.  A  law 
thus  authenticated  and  certified  is  conclusive 
upon  the  courts  of  its  existence,  and  they  cannot 
go  behind  the  authentication  and  inspect  the 
journals  of  the  I-egislature  in  order  to  ascertain 
whether  it  be  a  law  or  no  law. 

Evans  v,  Browne,  30  Indiana,  514.  ^ 

Bender  v.  Slate,  53  Id.  254. 

People  z/.  Develin,  6  Tiffany,  269  (33  N.  Y.  Rep.). 
The  constitutional  requirements  are  only  direc- 
tory, and  addressed  to  the  legislative  body,  who 
is  the  sole  judge  of  what  is,  and  what  is  not, 
compliance  therewith. 

Miller  v.  State,  3  Ohio  (N.  S.),  483. 

PimT/.  Nicholson,  6  Ohio  (N.  S.),  179. 

People  V.  Supervisors  of  Chenango,  8  N.  Y.  328. 

McCulloch  V.  State,  1 1  Indiana,  432. 

Lehman  z/.  McBride,  15  Ohio,  602, 

Washington  v.  Page,  4  Cal.  388. 

Pierpont  v.  Crouch,  10  Cal.  316. 

Mcpherson  v.  Leonard,  29  Maryland,  377. 

Anderson  v.  Baker,  23  Maryland,  531. 
The  Pennsylvania  cases  cited  on  the  other 
side  are  all  cases  where  the  power  of  the  Legisla- 
ture to  act  at  all  on  the  particular  statement  of 
facts,  was  impeached. 

[Agnew,  C.  J.  Suppose  it  appears  by  the 
journal  that  a  majority  did  not  vote  for,  but 
against,  the  bill,  yet  the  Governor  signs  it. 
Gould  the  Courts  inquire  into  the  proceedings  of 
the  Legislature?] 

That  is  one  of  those  c^ses,  being  so  great  a 
mischief,  the  Legislature  has  not  anticipated  nor 
provided  against.  Suppose  the  proceedings  of 
the  Legislature  are  allowed  to  come  before  the 
Court,  and  the  fact  as  to  whether  or  not  the  pre- 
scribed forms  have  been  complied  \vith  is  left  to 
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the  jury.  One  jury  finds  one  way,  another  jury 
at  the  same  time  in  another  place  finds  another 
way.  Can  the  Court  go  behind  either  of  these 
verdicts? 

That  this  is  not  a  local  or  special  law  this 
Court  has  already  decided  in  Wheeler  v,  Phila- 
delphia (27  Sm.  338). 

Nov.  19,  1877.  The  Court.  The  merits  of 
the  Act  of  22d  of  March,  1877,  **In  relation  to 
cities  of  the  second  class,  providing  for  the  levy, 
collection,  and  disbursement  of  taxes  and  water 
rents,"  are  not  a  subject  for  our  opinion.  The 
only  question  before  us  in  these  cases,  is  upon 
the  power  of  the  Legislature  to  pass  this  law. 
After  a  thorough  argument  and  a  careful  con- 
sideration, we  are  unable  to  pronounce  the  law 
unconstitutional.  The  power  to  classify  cities 
according  to  the  number  of  their  population  was 
fully  discussed  and  decided  in  Wheeler  v,  Phila- 
delphia (27  P.  F.  Smith,  338).  We  adhere  to 
that  decision,  and  indeed  cannot  see  how  the 
question  of  power  could  have  been  decided  dif- 
ferently. To  say  that  no  general  law  can  be 
passed  to  regulate  a  certain  subject,  because  some 
of  the  classes  contained  in  the  regulation  do  not 
yet  exist,  or  exist  only  in  a  limited  number,  is  to 
hold  that  no  law  can  be  passed  to  provide  for 
future  wants  or  necessities.  The  welfare  of  the 
State,  and  one  of  the  chief  purposes  of  legisla- 
tion, would  be  struck  down  by  such  a  decision. 
If  the  classification  had  been  different,  and  the 
number  of  the  population  to  constitute  a  city  of 
the  first  class  had  been  fixed  at  one  million,  would 
the  classification  be  void  because  no  city  had  yet 
reached  that  number?  The  absurdity  of  such  a 
proposition  is  manifest,  and  it  is  simply  to  say 
that  no  law  can  provide  for  a  state  of  affairs  to 
which  the  subject  is  rapidly  approaching,  but 
which  it  has  not  yet  reached.  If  the  power  to 
classify  and  regulate  the  subject  of  cities  gene- 
rally be  admitted,  and  cliearly  it  cannot  be  suc- 
cessfully denied,  the  question  of  local  legislation 
is  at  an  end,  for  though  it  may  happen  that  but 
one  city  may  fall  within  the  class,  non  constat 
that  others  will  not  shortly  do  so,  and  therefore 
may  be  provided  for.  The  law  was  not  passed 
for  Pittsburgh  as  the  only  city  happening  within 
the  second  class,  but  for  all  cities  having  the 
population  to  bring  them  within  that  class.  If  I 
agree  to  sell  all  my  lands  at  a  certain  rate,  accord- 
ing to  a  classification  of  tracts  I  have  adopted, 
and  only  one  tract  falls  within  the  rate  of  a  given 
class,  will  any  one  be  guilty  of  the  absurdity  of 
saying  that  it  is  not  governed  by  my  classification? 
The  motives  of  those  who  passed  the  law  are  not 
involved.  Suppose  they  did  perceive  that  Phila- 
delphia was  the  only  city  falling  within  the  first 
class,  and  Pittsburgh  the  only  one  in  the  second, 
yet  the  motive  influencing  this  classification  can- 


not be  inquired  into.  If  the  power  to  classify 
for  wi^e  purposes  exist,  that  ends  the  matter. 

This  Act  concerns  a  municipality,  a  division 
of  the  State  for  governmental  purposes,  and  fells 
within  the  power  of  repeal  and  revision.  Those 
who  occupy  merely  official  positions,  unprotected 
by  any  special  constitutional  provisions,  cannot 
set  themselves  up  against  the  exercise  of  this 
governmental  power.  We  know  of  no  consti- 
tutional right  of  Mr.  Kilgore  or  of  the  Central 
Board  infringed  by  this  law.  They  fill  the  place 
of  public  servants  merely. 

In  regard  to  the  passage  of  the  law,  and  the 
alleged  disregard  of  the  forms  of  legislation  re- 
quired by  the  constitution,  we  think  the  subject 
is  not  within  the  pale  of  judicial  inquiry.  So  far 
as  the  duty  and  the  conscience  of  the  members 
of  the  Legislature  are  involved,  the  law  is  man- 
datory. They  are  bound  by  their  oaths  to  obey 
the  constitutional  mode  of  proceeding,  and  any 
intentional  disregard  is  a  breach  of  duty  and  a 
violation  of  their  oaths.  But  when  a  law  has 
been  passed  and  approved,  and  certified  in  due 
form,  it  is  no  part  of  the  duty  of  the  judiciary  to 
go  behind  the  law  as  duly  certified,  to  inquire 
into  the  observance  of  form  in  its  passage.  The 
presumption  applies  to  the  act  of  passing  the  law 
that  applies  generally  to  proceedings  of  any  body 
whose  sole  duty  it  is  to  deal  with  the  subject. 
The  presumption  in  favor  of  regularity  is  es^n- 
tial  to  the  peace  and  order  of  the  State.  If  every 
law  could  be  contested  in  the  Courts  on  the 
ground  of  informality  in  its  enactment,  the  flood- 
gate of  litigation  would  be  opened  so  widely 
society  would  be  deluged  in  the  flood.  It  is  not 
a  question  of  fraud,  in  which  that  is  set  up  as  a 
law  which  never  was  so  in  form  or  in  fact,  but  a 
question  of  regularity  in  the  conduct  of  those 
who  have  the  power  to  enact  the  law,  and  who 
declare  it  to  be  such.  The  evidence  of  a  law — 
its  actual  existence,  we  may  inquire  into,  for  be- 
fore we  are  bound  by  it,  we  must  be  satisfied  it 
is  the  act  of  the  Legislature,  however  informally 
they  may  have  conducted  the  process  by  which 
they  have  made  it  a  law. 

Upon  the  whole  case  we  discover  no  substan- 
tial error,  and  the  decree  in  each  case  sustaining 
the  demurrer  is  affirmed,  with  costs  of  the  appeal 
to  be  paid  by  the  appellants  in  each  case,  and 
the  appeals  respectively  are  dismissed. 

Per  Curiam. 
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July,  '77,  S6.  Jan,  lo,  1878. 

Gramlich  v.  Wurst  ct  aU 

NegBgefue — IVhen  a  question  for  the  Court — 
Trespetsser — Injury  caused  by  excavation  on 
lancC—  When  owner  not  Uable. 

'When  one  in  the  le^timate  ezercife  of  dominion  over 
land  makes  an  excavation  upon  it,  at  some  distance  from 
the  public  way,  into  which  another,  who  would  be  a  tres- 
passer before  he  reached  it,  falls  and  is  injured,  the  former 
IS  not  liable  for  the  accident,  nor  is  he  bound  in  the  absence 
of  exceptional  hazards  to  provide  exceptional  safeguards. 

Anowner  of  land  may  improve  it  in  his  own  time  and 
way,  so  that  he  violates  no  duty  to  any  adjacent  owner  nor 
tothepnUic. 

W.,  a  woftanan,  while  passing  from  his  work,  at  even- 
ing, across  a  vacant  lot,  fell  into  an  excavation  which  had 
recentlj  been  dug  thereon,  and  striking  his  head  against  a 
cart  left  there  by  those  employed  in  the  work,  was  killed. 
It  appeared  that  he  had  been  engaged  during  the  day  in 
removing  the  debris- of  a  fallen  building  on  the  adjoining 
lot,  from  whence  the  excavation  must  have  been  visible, 
and  that  the  excavation  was  eightv  feet  distant  from  die 
street,  the  grade  of  which  was  considerably  below  the  level 
of  the  lot  where  the  accident  occurred.  In  an  action  by 
his  widow  and  children  against  the  contractor,  who  had 
possession  of  the  lot  for  the  purpose  of  making  the  exca- 
tation  and  other  improvements: 

I/eld^  that  they  could  not  recover,  and  that  the  jury 
should  have  been  instructed  to  find  ibr  the  defendant. 

Per  Woodward,  J.  When  there  is  no  conflict  of  tes- 
timony, and  either  the  standard  of  individual  duty  has  been 
judicially  determined,  or  the  rights  of  owners  of  property 
have  been  judicially  defined,  the  decision  of  a  question  of 
DC^igence  affi^ng  individual  action  in  the  one  case,  or 
the  exercise  of  dominion  over  property  in  the  other,  be- 
comes the  duty  of  a  Court  Negligence  is  to  be  found 
upon  evidence,  and  is  not  to  be  presumed  from  the  bare 
€tct  of  the  occurrence  of  an  accident  on  a  defendant's 
land. 

HydrauHc  Works  v.  Orr,  2  Norris,  332,  3  Weekly 
Notes,  552,  distinguished  and  affirmed. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Case,  by  the  widow  and  minor  children  of  John 
Adam  Wnrst  against  Frederick  Gramlich  for  neg- 
ligently causing  the  death  of  said  Wurst.  Plea, 
not  guilty. 

Upon  the  trial  (before  Mitchell,  J.),  the  fol- 
lowing £jau:ts  appeared,  as  stated  by  Woodward, 
J.,  in  the  opinion  of  the  Supreme  Court. 

'*  John  Adam  Wurst  was  killed  by  falling  into 
a  vault  which  Frederick  Gramlich,  the  defendant 
below,  was  employed  in  excavating  on  a  lot  be- 
longing to  Adam  Miller  on  the  east  side  of  Thirty- 
first  Street  above  Jefferson. 

**  The  work  was  done  under  a  contract  between 
Gramlich  and  Miller,  and  for  the  purposes  of  the 
contract,  Gramlich  had  exclusive  possession  of 
the  lot.  Another  person  had  fallen  in  to  the  vault , 
and  in  approaching  to  aid  him  in  response  to  his 
cries  for  help,  it  is  probable  that  Wurst  met  with 
the  acddent  that  caused  his  death.  In  falling. 
Vol.  v.— 5 


his  head  struck  the  shaft  of  a  cart  that  was  in  use 
in  doing  the  work,  and  which  had  been  left  over 
night  in  the  excavation. 

*  *  It  was  after  dark  on  the  evening  of  the  1 3th  of 
February,  1874,  that  the  accident  happened.  On 
the  morning  of  hat  day,  the  roof  of  an  ice-house 
on  a  lot  of  Henry  Miller,  intervening  between 
Adam  Miller's  land  and  Jefferson  Street,  had 
broken  down,  and  Wurst,  who  was  a  carpenter,  ** 
had  been  at  work  at  that  building  during  the 
whole  of  the  afternoon.  Michael  Gossey,  one  of 
the  witnesses  for  the  plaintiffs,  said  he  tow  him 
about  half  past  three  o'clock  on  the  top  of  the 
brewery,  getting  wood  down,  and  Henry  Miller 
said :  *  Wurst  was  there  before  I  was,  cleaning 
off  the  roof.  It  was  a  little  after  twelve  o'clock 
when  I  arrived  there.  As  long  as  I  stood  there, 
he  was  working  there ;  he  was  there  until  after 
seven  o'clock.  He  was  hatfling  away  timber ;  it 
was  hauled  to  the  north  side,  between  my  brewery 
and  the  vault.  Mr.  Gramlich  was  diggii|g.* 
There  was  an  open  space  between  Henry  Miller's 
buildings  and  Adam  Miller's  line,  and  from  the 
account  which  the  plaintiffe  gave  of  Wurst's  em- 
ployment during  the  day,  the  fact  that  the  excava- 
tion was  being  made  must  have  been  known  to 
him,  and  the  situation  of  the  vault  when  the  work 
ceased  that  evening,  must  have  been  within  his 
view.  When  he  fell,  he  was  passing  from  the 
land  of  Henry  Miller  near  the  rear  of  Adam 
Miller's  lot,  and  perhaps  ei^ty  feet  eastwardly 
from  the  Thirty-first  Street  front." 

There  was  some  conflicting  testimony  as  to  the 
existence  of  paths  across  the  lot.* 

Defendant's  coimsel  submitted,  inter  aiia,  the 
following  point. 

(3)  The  place  of  this  excavation  being  on  pri- 
vate property,  and  not  on"  any  line  of  street  or 
public  highway,  but  some  distance  therefrom, 
the  said  decedent  (not  being  engaged  in  any 
manner  whatever  by  the  said  defendant  or  his 
agents)  had  no  right  to  be  there,  and  was  a  tres- 
passer, and  the  verdict  should  be  for  the  defendant. 

The  Court  refused  to  instruct  the  jury  as  re- 
quested in  the  point,  but  charged  them,  inter 
aHa,  substantially  as  follows : — 

'*  Now  as  to  the  defence  it  is  contended  by  de- 
fendant— First y  That  there  is  no  direct  evidence 
how  the  accident  happened,  and  therefore  no  suf- 
ficient evidence  of  defendant's  negligence.  In 
support   of  this   view  defendant's  counsel  has 

*  There  was  some  testimony,  in  the  Court  below,  that 
the  excavation  was  up  to  and  over  the  party  line  by  the 
lawful  space  of  half  a  party  wall ;  in  which  case  the  dead  4 
man,  Wuret,  being  lawfully  on  the  adjoining  land,  did  net  i 
become  a  trespasser  until  eo  instante  that  he  fell  into  the 
pit.  But  this  testimony  was  not  brought  up  in  the  bill  of 
exceptions,  nor  was  there  anything  in  the  record,  as  it 
came  before  the  Supreme  Court,  to  show  the  above-men- 
tioned fact,  and  the  contrary  was  apparently  assumed  on 
the  argument,  and  in  the  opinion  of^the  Court. 
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called  your  attention  to  the  fact  that  Wurst, 
when  he  fell  in,  was  not  on  his  route  home  from 
the  place  where  he  was  last  seen  at  work.  His 
home  was  in  another  direction.  Further,  he  was 
a  trespasser  on  the  lot  where  the  excavation  was, 
and  had  no  legal  right  to  be  there  at  all.  I  in- 
struct you  that  those  facts  do  not  absolutely  pre- 
vent a  recovery  by  the  plaintiff.  A  man  is  bound 
to  exercise  reasonable  care  even  toward  a  tres- 
passer. But  these  facts  bear  very  strongly  on  the 
question  of  what  was  reasonable  care  on  the  part 
of  defendant  under  the  circumstances — in  other 
words,  of  his  negligence,  and  also  of  the  negli- 
gence of  the  deceased.  A  trespasser  is  bound  to 
proceed  with  more  care  than  where  he  has  a  right, 
and  on  the  other  hand,  the  defendant  was  not, 
in  ordinary  circumstances,  bound  to  anticipate  a 
trespass. 

**  Secondly y  Has  the  plaintiff  proved  to  your 
satisfaction,  that  under  all  the  circumstances  of 
the  case,  the  defendant  was  guilty  of  negli- 
gence?" 

(Here  his  Honor  reviewed  the  evidence  as  to 
the  nature  of  the  ground — the  testimony  for  and 
against  the  existence  of  paths  across  the  open 
lots,  the  habit  of  people  to  cross  the  lots,  etc., 
and  continued) : — 

"  Now  you  are  to  judge  from  all  this  evidence 
whether  the  defendant  was  negligent  in  leaving 
his  excavation  without  lights  and  without  a  fence, 
under  the  special  circumstances  of  that  night. 
There  had  been  a  serious  accident  resulting  in 
loss  of  life,  and  -there  was,  according  to  all  the 
testimony,  a  crowd  of  people  about  the  place  all 
the  afternoon.  This  in  itself  would  impose  on 
the  defendant  more  care  in  regard  to  his  excava- 
tion than  imder  ordinary  circumstances — it  in- 
creased the  danger  of- injury  to  trespassers,  as  to 
whom,  as  I  have  already  said,  the  defendant  owed 
the  duty  of  reasonable  care — not  such  degree  of 
care  as  required  as  to  people  who  should  be  habit- 
ually and  lawfully  there,  but  such  as  under  all 
circumstances  was  reasonable  to  require  even  as 
to  others. 

*'  In  judging  of  this  care,  however,  the  defend- 
ant is  entitled  to  have  you  consider  the  facts  that 
this  was  an  extraordinary  occurrence,  such  as  he 
was  not  bound  and  in  fact  could  not  anticipate 
— that  the  street  was  not  opened  through  for 
public  travel — that  the  ground  between  the  fallen 
ice-house  and  the  edge  of  this  excavation  was  not 
only  steep  and  up-hill,  but  was  also  encumbered 
with  piles  of  lumber  and  the  debris  of  the  fallen 
ice-house — so  as  to  make  it  unlikely  that  any  one 
would  clamber  over  them  from  that  direction — 
and  in  general  the  want  of  probability  that  any 
person  wotdd  be  injured  by  falling  into  his  exca- 
vation." 

The  Judge  further  instructed  the  jury  that  if 
they  believed  that  Wurst  had  been  guilty  of  con- 
tributory negligence  it  would  bar  a  recovery. 


Verdict  for  the  plaintiffs,  for  ^4000,  and  judg- 
ment thereon,  after  filing  of  remittitur  by  plain- 
tiffs of  all  over  ^3000. 

The  defendant  took  this  writ,  assigning  for 
error  the  refusal  of  the  Court  below  to  instruct 
the  jury  as  requested  in  his  point. 

David  IV,  Sellers  (Dedrick  with  him),  for  the 
plaintiffo  in  error. 

There  was  no  duty  upon  the  defendant  to  pro- 
tect trespassers.  He  could  not  have  anticipated 
this  accident,  and  least  of  all  was  it  incumbent 
upon  him  to  protect  the  deceased  from  injury, 
who  it  appears  from  the  evidence  was  aware  of 
an  excavation. 

Injury  to  trespassers  is  without  remedy,  be- 
cause property  is  used  without  any  contemplation 
of  them. 

Railroad  v.  Hummell,  8  Wr.  375. 
Gercty  V.  Railroad,  31  Sm.  275. 

In  Allen  v,  Willard,  7  Sm.  374,  the  injured 
man  was  traversing  the  highway,  adjoining  which 
was  the  excavation. 

W,  /.  Budd  (/  B,  Devtne^ih  him),  contra, 
submitted  no  paper-book. 

On  the  day  of  the  accident,  hundreds  of  citi- 
zens were  upon  the  lot  to  assist  in  rescuing  those 
who  were  among  the  ruins  of  the  fallen  building ; 
they  were  not  trespassers.  A  duty  was  owing  to 
all  who  were  upon  the  land  with  the  consent  of 
the  owner. 

Hydraulic  Works  v.  Or,  2  Nor.  332. 
Railroad  v»  Hummell,  8  Wr.  375. 

[Sharswood,  J.  The  authorities  were  all  re- 
viewed in  Gillis  v.  The  Railroad,  9  Sm.  129.] 

Jan.  28,  1878.  The  Court  (after  stating  the 
facts,  ul  supra).  Under  these  facts — and  ^1  of 
them  that  are  material  are  gathered  from  the  tes- 
timony on  behalf  of  the  plaintiffs — what  duty  did 
Gramlich  owe  to  Wurst  ?  The  contract  for  dig- 
ging the  vault  was  a  perfectly  lawful  one,  and  it 
has  not  been  alleged  that  the  work  was  done 
otherwise  than  in  the  accustomed  way.  It  was 
all  done  within  Adam  Miller's  lines.  No  adja- 
cent land  was  encroached  upon,  and  no  danger 
to  passengers  on  any  highway  was  created.  In- 
deed there  was  no  highway  to  be  involved  in 
danger.  Thirty-first  Street,  north  of  Jefferson, 
had  only  been  opened  along  the  property  of 
Henry  Miller,  and  the  surface  of  Adam  Miller's 
lot  at  the  line  of  the  street  was  from  ten  to  fifteen 
feet  above  its  established  grade.  There  was  some 
conflicting  testimony  as  to  paths  alleged  to  have 
traversed  the  lot,  but  if  there  were  such  paths, 
they  entered  eastwardly  or  northeastwardly  in 
the  direction  of  a  lampblack  factory,  and  it  was 
not  contested  that  Wurst  fell  into  the  vault  as  he 
approached  it  from  the  southern  side.  TTie  ex- 
istence or  non-existence  of  paths  across  the  pro- 
perty was  immateriaL 
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In  the  ordinary  case,  the  jury  must  pass  upon 
evidence  given  in  support  of  a  charge  of  negli- 
gence. They  must  do  this  always  when  the 
measure  of  duty  is  ordinary  and  reasonable  care, 
and  the  standard  of  the  degree  of  care  shifts  with 
the  change  of  circumstances,  and  they  must  do  it 
also  where  essential  facts  are  controverted.  But 
where  there  is  no  conflict  of  testimony,  and  either 
the  standard  of  individual  duty  has  been  judicially 
determined,  or  the  rights  of  owners  of  property 
have  been  judicially  defined,  the  decision  of  a 
question  of  negligence  affecting  individual  action 
in  ^Mt  one  case,  or  the  exercise  of  dominion  over 
property  m  the  other,  becomes  the  duty  of  a 
Court.  Negligence  is  to  be  found  upon  evidence, 
and  is  not  to  be  presumed  from  the  bare  fact  of 
the  occurrence  of  an  accident  on  a  defendant's 
land.  Gramlich  was  in  the  lawful  occupancy  of 
the  lot  on  which  Wurst  was  killed,  and  was  en- 
gaged in  an  employment  that  was  entirely  legiti- 
mate. In  the  absence  of  evidence  to  show  the 
existence  of  exceptional  hazards,  he  was  not  re- 
quired to  provide  exceptional  safeguards.  An 
owner  of  land  may  improve  it  in  his  own  time 
and  in  his  own  way,  so  that  he  violates  no  duty 
that  he  owes  to  any  adjacent  owner,  or  to  the 
public.  A  case  as  old  as  Blyth  v,  Topham  (Cro. 
Jac.  158)  held,  that  **an  action  doth  not  lie  if  a 
man  makes  a  ditch  in  his  waste,  which  lies  near 
the  highway,  into  which  the  horse  of  another  falls; 
for  the  ditch  in  his  own  soil  was  no  wrong  to  the 
other,  but  it  was  his  fault  that  his  horse  escaped 
into  the  waste."  Where  A.,  who  was  the  owner 
of  a  store-house  and  lot,  left  at  the  rear  of  the 
store-house  an  excavation  walled  up  to  give  light 
to  the  cellar,  and  B.,  who  on  an  alarm  of  fire, 
went  down  to  the  store-house,  adjoining  the 
house  in  which  the  fire  was,  and  entering  at  the 
front  door  went  through  the  store,  and  going 
through  the  back  door,  turned  off  the  gangway 
across  the  opening,  and  fell  in  and  was  injured; 
it  was  held  that  the  digging  of  an  open  space  in 
the  rear  of  the  store-house  by  A.  upon  his  own 
ground  was  a  lawful  act  by  him,  and  he  had  the 
right  to  keep  it  there  as  an  appurtenant  right  for 
the  use  of  his  property,  and  B.  falling  in  by  acci- 
dent, the  same  not  being  near  a  public  street  or 
crossing,  gave  no  right  to  recover  damages  from 
A.  as  a  wrong-doer,  and  B.'s  going  there  on  ac- 
count of  the  fire  did  not  change  the  rule.  (Kohn 
V.  Lovett,  44  Ga.  251.)  The  law  fully  recog- 
nizes the  right  of  him  who,  having  the  dominion 
of  the  soil,  without  malice  does  a  lawful  act  on 
his  own  premises,  and  leaves  the  consequences  of 
an  act  thereby  happening  where  they  belong, 
upon  him  who  has  wandered  out  of  his  way, 
though  he  may  have  been  guilty  of  no  negligence 
in  the  ordinary  acceptation  of  the  term. 

It  is  purely  damnum  absque  injuria,    (Morgan 
V.  City  oi  Hallowell,  57  Me.  377.)     **  When  an 


excavation  is  made  adjoining  to  a  public  way,  so 
that  a  person  walking  on  it  might,  by  making  a 
false  step,  or  being  affected  by  sudden  giddiness, 
fall  into  it,  it  is  reasonable  that  the  person  mak- 
ing such  excavation  should  be  liable  for  the  con- 
sequences. But  when  the  excavation  is  made  at 
some  distance  from  the  way,  and  the  person  fall- 
ing into  it  would  be  a  trespasser  upon  the  defend- 
ant's land  before  he  reached  it,  the  case  seems  to 
me  to  be  different.'*  (Martin,  B.,  in  Hardcastle 
V,  The  South  Yorkshire  Railway  Co.,  4  Hurl.  & 
N.  67.)  So  where  the  defendants  were  owners 
of  waste  land  which  was  bounded  by  two  high- 
ways, and  they  worked  a  quarry  in  the  waste, 
and  the  plaintiff,  not  knowing  of  the  quarry, 
passed  over  the  waste  in  the  dark,  and  fell  into 
the  quarry  and  broke  his  leg,  and  then  brought 
an  action  for  the  injury,  it  was  held  that  the 
action  could  not  be  maintained,  as  there  was  no 
legal  obligation  in  the  defendants  to  fence  the 
quarry  for  the  benefit  of  the  plaintiff,  who  was 
a  mere  trespasser  on  the  land.  (Hounsell  v. 
Smyth,  7  Com.  B.,  N.  S.  731.)  This  rule  was 
laid  down  by  Chief  Justice  Gibson  in  Knight  v, 
Abert  (6  Barr,  472),  which  decided  that,  though 
no  action  lies  in  Pennsylvania  for  trespass  by 
cattle  pasturing  on  uninclosed  woodland,  yet,  that 
not  being  a  matter  of  right,  the  owner  of  the  land 
is  not  liable  for  injury  sustained  by  such  cattle 
falling  into  a  hole  dug  by  him  within  the  boun- 
daries of  his  land,  and  left  uninclosed. 

And  tht  opinions  of  Mr.  Justice  Strong  in  The 
Philadelphia  and  Reading  Railroad  Co.  v.  Hum- 
mel (8  Wr.  378)  and  of  Mr.  Justice  Sharswood 
in  Gillis  v.  The  Pennsylvania  Railroad  Co.  (9  P. 
F.  S.  129)  illustrated  and  enforced  substantially 
the  same  rule. 

Reliance  has  been  placed  on  the  case  of  The 
Hydraulic  Works  v.  Orr  (2  Norris,  332),  to  sup- 
port this  judgment.  The  distinction  between 
that  case  and  this  is  marked  and  obvious.  There 
the  accident  happened  in  a  private  passage  or 
cartway  adjoining  a  factory  where  several  kinds 
of  business  were  carried  on  in  different  stories, 
and  was  caused  by  the  falling  of  a  heavy  platform 
employed  as  an  inclined  plane  to  move  heavy 
articles  into  and  out  of  the  building.  When 
used,  it  was  lowered  so  as  to  cover  the  pavement 
of  the  cartway.  When  not  in  use  it  was  raised 
on  hinges  that  connected  one  side  of  it  within 
eighteen  inches  of  the  wall,  was  not  fastened  at 
the  upper  side,  and  was  so  nearly  at  equipoise 
that  slight  force  only  was  required  to  draw  it 
down.  The  cartway  opened  from  a  public 
street  where  people  were  constantly  passing  and 
children  were  often  at  play.  There  was  a  gale 
at  the  street  end,  and  this,  was  frequently  left 
open.  It  was  so  left  at  die  time  of  the  accident, 
when  four  children  intruded  into  the  cartway, 
and  their  thoughtless  tampering  with  the  platform 
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resulted  in  drawing  it  down  upon  themselves  and 
in  producing  injury  to  the  child  of  the  plaintiffs 
from  which  he  died.  This  Court  affirmed  a  ver- 
dict and  judgment  for  damages  in  the  Common 
Pleas.  No  cause  was  ever  more  justly  decided. 
It  was  the  case  suggested  by  Baron  Martin  in 
Hardcastle  v.  The  South  Yorkshire  Railway  Com- 
pany, of  a  dangerous  appliance  adjoining  a  pub- 
lic way.  The  children  were  trespassers  certainly, 
but  then  they  were  children,  and  the  defendants 
were  bound  to  have  regard  to  the  reckless  and 
thoughtless  tastes  and  traits  of  •childhood.  The 
entrance  to  the  cartway  was  open  and  unguarded, 
and  the  facts  in  the  record  showed  the  strong 
probability  of  danger  from  the  structure.  It  had 
once  fallen  against  the  wheels  of  a  wagon  and 
when  other  wagons  passed  it  was  held  up  by  hand. 
Even  a  trespasser  may  have  redress  for  negligent 
injuries  inflicted  on  him.  Though  he  is  liable  to 
an  action  for  his  own  wrong,  he  does  not  neces- 
sarily forfeit  his  right  of  action  for  injuries  he  has 
sustained,  as  for  example,  by  falling  into  a  hole 
newly  excavated  on  a  defendant's  premises  ad- 
joining a  public  way,  and  rendering  it  unsafe  to 
persons  lawfully  using  the  same  with  ordinary 
care.  (Barnes  r.  Ward,  9  C.  B.  392,  420.)  The 
owner  of  open  land  has  no  right  to  plant  in  it 
spring  guns  by  which  ordinary  trespassers  maybe 
wounded.  (State  v.  Moore,  31  Conn.  479.)  In 
this  country,  while  a  house  may  be  thus  protected 
from  burglars,  no  man  has  a  right  to  place  on  his 
land  any  instruments  to  injure  persons  merely 
straying  On  such  land.  (Johnson  v,  Patterson, 
14  Conn.  I.)  A  party  may  be  acting  in  viola- 
tion of  some  particular  statute,  and  still  be  under 
the  general  protection  of  the  bw.  (Spoffbrd  v, 
Harlow,  3  Allen,  176.)  The  Hydraulic  Works 
V,  Orr  (supra)  rested  on  principles  and  prece- 
dents that  sustained  it  amply,  but  which  have  no 
application  here.  The  undisputed  facts  proved 
the  defendant  to  have  been  guiltless  of  all  wrong, 
and  the  prayer  for  instruction  to  the  Jury  that  he 
was  entitled  to  a  verdict  should  have  been 
granted. 

Judgment  reversed. 

Opinion  by  Woodward,  J. 


Jan.  *77,  3.  Jan.  i6,  187S. 

West  Philadelphia  Passenger  Railway  Co. 
V.  Whipple. 

Common  carrier — Passenger  railway  company — 
Liability  for  injury  to  passenger — Negligence 
—  Contributory  negligence — l^^n  a  question 
for  the  jury — Duties  of  passengers  to  use  appli- 
ances provided  for  their  safety — Personal  incon- 
venience in  using  such  appliances,  when  an  ele- 
ment  in  the  question  of  contributory  negligence, 

A  woman  became  a  passenger  on  a  crowded  street  car, 
and  being  unable  to  obtain  a  seat,  held  the  hands  of  a 


friend,  testifying  in  excuse  of  not  holding  on  to  a  hand- 
strap  within  her  reach,  provided  for  the  use  of  standing 
passengers,  that  it  was  inconvenient  and  would  have  dis- 
arranged her  dress.  She  was  thrown  down  and  injured  by 
the  sudden  stopping  of  the  car  by  a  wheel-rest  at  the  ter- 
minus of  the  route.  The  Court  submitted  to  the  jury  the 
questions  of  negligence  and  contributory  negligence,  and 
instructed  them  t^  if  the  plaintiff  could  not  coBveiiiently 
reach  the  hand  strap,  but  took  hold  of  the  hands  of  a  fel- 
low passenger,  it  was  for  the  jury  to  judge  from  all  the 
evidence  whether  or  not  this  was  sufficient  precaution,  and 
all  that  a  prudent  woman  would  do  under  the  drcum* 
stances: 
Netd^  that  the  instiuction  was  not  erroneous. 

Per  Curiam.  '*  Possibly  a  woman  may  be  so  fantasti- 
cally and  foolishly  hooped,  wired,  and  pinned  up,  as  to  de- 
prive her  of  her  natural  power  to  help  herself;  but  if  so, 
the  question  is  one  of  fact  and  not  of  law,  and  so  we  incline 
to  leave  it,  instead  of  imposing  upon  our  brethren  below 
the  difficult  duty  of  pr3ring  into  the  artificial  stays  of  the 
plaintifiTs  case." 

Error  to  the  Common  Pleas  No.  4,  of  Philadel- 
phia County. 

Case,  by  Clara  M.  Whipple  against  the  West 
Philadelphia  Railway  Co.,  to  recover  damages 
for  personal  injuries  caused  by  alleged  negligence 
of  defendant's  servant.     Plea,  not  guilty. 

Upon  the  trial  (before  Elcock,  J.),  the  follow- 
ing facts  appeared :  In  July,  1873,  t^c  plaintiflF, 
accompanied  by  Mr.  and  Mrs.  Coates,  and  a 
child,  entered  a  Market  Street  car  of  the  defend- 
ant going  east,  at  Eleventh  and  Market  Streets 
in  the  city  of  Philadelphia.  The  car  was  then 
full,  and  some  passengers  were  standing;  Mrs. 
Coates,  however,  obtained  a  seat,  taking  the 
child  in  her  lap ;  the  plaintiff  and  Mr.  Coates 
stood. 

The  defendant's  route  terminates  on  a  down 
grade  at  Front  and  Market  Streets.  At  its 
end  the  rails  are  provided  with  wheel-rests, 
or  **  bumpers,"  which  are  designed  to  prevent 
the  cars,  while  the  driver  is  changing  the  l\prses, 
from  running  by  gravity  down  NUrket  Street 
towards  the  Delaware  River.  The  plaintiff  stood 
sideways  in  the  aisle,  facing  Mrs.  Coates,  and 
holding  both  of  her  hands.  The  car  stopped  first 
at  a  switch  a  short  distance  above  the  bumpers, 
and  was  then  driven  to  the  bumpers  where 
it  stopped  short,  and  the  plaintiff  was  thrown 
down  and  received  the  injuries,  to  recover  dam- 
ages for  which  this  suit  was  brought.  No  other 
passenger  in  the  car  fell  or  was  in  any  way  injured. 
The  testimony  was  conflicting  upon  the  question 
of  the  violence  with  which  the  car  struck  the 
bumper. 

The  car  was  fitted  in  the  usual  manner  with 
bars  fastened  to  the  roof  of  the  car,  from  which 
hung  eighteen  hand-straps.  Each  strap  jvas  five 
feet  four  inches  from  the  floor.  One  at  least  of 
these  straps  was  within  the  reach  of  the  plaintiff, 
— who  appeared  on  the  trial  to  be  above  the  ordi- 
nary height  of  women.    Two  of  the  defendant's 
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witnesses  testified  **  that  a  person  four  feet  high, 
or  one  foot  and  a  half  shorter  than  the  plaintiff, 
could,  without  difficulty,  take  hold  of  the  straps 
in  the  car,"  and  that  *'a  person  five  feet  high 
could  hauK  his  sum  over  the  pole/'  i.  e.  the  Ixu: 
irom  which  the  straps  hung. 

The  plaintiff  testified :  **  The  strap  in  that  car 
was  too  short  for  me  to  reach.  I  could  touch  it, 
but  I  could  not  hold  it.     A  lady's  stays  prevent 

her  holding  the  strap The  fact  that 

the  body  and  skirt  of  my  dress  would  have  been 
separated  may  have  been  a  part  of  my  reason  for 
not  taking  hold  of  the  strap.  I  made  efforts  to 
do  so.  I  could  touch  the  strap.  I  think  I  could 
put  my  fingers  through  part  of  the  way.  I  aban- 
doned the  attempt  to  hold  by  the  strap.  I  do 
not  remember  about  the  length  of  the  straps  in 
other  cars.  I  seldom  ride  in  the  cars,  and  when 
I  do  ride,  I  do  not  often  stand.  I  have  never 
takenholdof  astrapin  acar.  .  .  .  The  two 
parts  of  the  reason  why  I  did  not  take  hold  of  the 
strap  on  this  occasion  were,  first,  I  could  not 
grasp  it ;  second,  it  wotdd  have  disarranged  my 
dress." 

A  motion  for  a  non-suit  at  the  close  of  the 
plaintiff's  case  was  refused. 

The  plaintiff's  counsel  presented  the  following 
point :  If  the  jury  find  that  the  plaintiff  could 
not  conveniently  reach  the  hand-strap  in  the  car, 
and,  being  a  standing  passenger,  that  she  took 
hold  of  the  hands  of  a  fellow  passenger  to  keep 
her  in  position ;  this  is  evidence  of  some  care 
upon  her  part,  and  you  are  to  judge  from  all  the 
evidence  whether  or  not  this  was  sufficient  pre- 
caution, and  whether  or  not  this  was  not  as  safe 
for  her  as  to  take  hold  of  the  strap ;  and  if  you 
find  it  was  as  secure  and  safe,  you  are  at  liberty 
to  find  a  verdict  for  the  plaintiff.  Answer,  Af- 
firmed as  a  general  proposition ;  but  it  is  not  for 
me  to  say  whether  the  evidence  established  the 
facts  stated.  That  is  for  you.  You  must  deter- 
mine that  question  from  the  evidence. 

In  the  general  charge  the  Judge  said,  sn/er 
alia:  "It  is  contended  that  the  plaintiff  was 
negligent  in  entering  a  crowded  car  and  stand- 
ing therein ;  and,  on  the  other  side,  that  it  was 
negligent  for  the  defendant  to  carry  the  plaintiff 
in  an  overcrowded  car,  and  allow  her  to  stand 
There  is  Ho  law  which  forbids  the  crowding  of 
street  cars,  or  prevents  any  one  from  entering 
cars  in  such  condition. 

**  When  the  plaintiff  entered  the  car,  it  being 
90  crowded  that  she  had  to  stand,  she  took  the 
natural  risks  of  the  situation,  and  neither  can 
complain  of  the  conduct,  in  this  respect,  of  the 
other.  Being  in  the  car,  was  she  guilty  of  any 
negligence  ?    If  she  was  she  cannot  recover. 

"  [It  is  said  to  take  hold  of  the  hand-straps,  sus- 
pended from  the  roof  of  the  car,  is  the  only  prudent 
and  safe  way  for  passengers  to  stand  in  a  car*    If 


the  straps  are  reasonable  appliances,  and  she  could 
use  them  with  ordinary  convenience,  she  was 
bound  to  take  hold  of  them ;  but  if  she  could  not 
reach  them  without  extraordinary  exertions,  she 
was  not.  She  says  that  she  could  not,  without 
damage  to  or  disarrangement  of  her  dress ;  that, 
owing  to  the  customary  mode  of  dress,  and  wo- 
man's physical  formation,  she  could  not,  except 
at  the  risk  alluded  to,  reach  these  straps.  If  she 
could  not,  then  did  she  do  the  next  best  thing 
in  the  situation,  viz.,  hold  on  to  the  hands  of  her 
friend,  who  was  seated ;  and  was  that  prudent, 
or  did  it  increase  the  risk  of  her  falling?]" 

Verdict  and  judgment  for  the  plaintiff  for 
^5500.  A  rule  for  a  new  trial  was  discharged  by 
the  Court  (reported  2  Weekly  Notes,  559). 

The  defendant  took  this  writ,  assigning  for 
error,  inter  alia^  the  answer  to  the  above  point, 
and  that  part  of  the  charge  inclosed  in  brackets. 

C  Stuart  Patterson^  for  plaintiff  in  error. 

There  was  no  evidence  of  negligence  on  the 
part  of  the  company.  Negligence  is  not  to  be 
presumed,  but  must  be  affirmatively  proved. 

Even  if  negligence  were  proven,  the  contribu- 
tory negligence  of  the  plaintiff  in  failing  to  avail 
herself  of  the  proper  appliances  provided  for 
standing  passengers  should  have  barred  recovery. 
Beatty  v,  Gilmore,  4  H.  463. 
Little  Schuylkill  Navigation  Co.  t/. •'Norton,  12  Id. 

.465. 

Hell  V,  Glanding,  6  Wr.  493. 

Catawissa  R.  R.  Co.  v,  Armstrong,  13  Id.  186. 

Sullivan  v.  P.  &  R.  R.  R.  Co.,  6  C.  234. 

Pa.  R.  R.  Co.  V.  Zebc,  9  Id.  318. 

Pitts.  Fort  W.  and  Chic  R.  R.  Co.  v.  Evans,  3  Sm. 
^54. 
The  reasons  given  by  plaintiff  in  her  testimony 
in  excuse  of  her  contributory  negligence,  viz., 
inconvenience  and  a  ''possible  disarrangement 
of  her  dress,"  are  wholly  insufficient.  To  intro- 
duce such  an  element  into  cases  of  alleged  negli- 
gence, wotdd  lead  to  uncertainty  and  a  failure 
of  justice. 

When  the  measure  of  the  plaintiff's  duty  is  de- 
fined by  law,  and  is  the  same  under  all  circum- 
stances, the  omission  to  perform  that  duty  is  neg- 
ligence., and  must  be  so  declared  by  the  Court. 

Hestonville  P.  R.  Co.  v,  Glassey,  7  Sm.  174. 

Penna.  R.  R.  Co.  v.  Baraett,  9  Id.  259. 

Johnson  v.  Bruner,  1 1  Id.  58. 

Kay  V,  The  Penna.  R.  R.  Co.,  15  Id.  269. 

Penna.  Canal  Co.  v,  Bentley,  16  Id.  30. 

W.  C.  &  P.  R.  R.  Co.  V,  McElwcc,  17  Id.  311. 

Johnson  v.  W.  C.  &  P.  R.  R.  Co.,  20  Id.  357. 

McKee  v.  Bid  well,  24  Id.  218. 

Philada.  R.  W.  Co.  v,  Hassard,  25  Id.  376. 

P.  W.  &  B.  R.  R.  Co.  f.  Stinger,  28  Id.  225. 

By  the  affirmance  of  the  plaintiff's  point,  two 
questions  of  fact  were  left  to  the  jury ;  and  a 
finding  upon  either  in  her  favor  was  to  disprove 
the  charge  of  contributory  negligence,  viz: — 

First,  Could  she  conveniently  reach  the  hand- 
strap  ?    Something  was  due  from  the  plaintiff  be- 
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yond  a  sacrifice  of  her  mere  convenience.  The 
straps  are  placed  by  this  company,  and  all  other 
well-mamged  passenger  railway  companies,  for 
the  purpose  of  avoiding  just  such  accidents  as  the 
one  which  happened  here.  The  very  existence 
of  the  straps  was  notice  to  the  plaintiff  of  their 
purpose.  The  duties  of  a  carrier  and  its  passen- 
gers are  reciprocal,  and  the  latter  are  bound  to 
avail  themselves  of  all  reasonable  appliances  pro- 
vided for  their  safety.  Necessity  may  excuse, 
but  inconvenience  cannot,  and  it  would  not  have 
been  **care  according  to  the  circumstances,'* 
nor  *'  such  care  as  men  of  ordinary  prudence 
would  use  under  similar  circumstances,*'  for  the 
plaintiff  to  abandon  the  attempt  to  hold  by  the 
strap  for  no  better  reason  than  that  '*  she  could 
not  conveniently  grasp  it." 

Sullivan  v,  P.  &  R.  R.  R.  Co.,  6  C.  239. 

Pa.  R.  R.  V,  Zebe,  9  Id.  318. 

Same  v.  Same,  I  Wr.  420. 

Adams  v,  L.  &  Y.  R.  W.  Co..  L.  R.  4  C.  P.  739. 

Siner  v,  Gt.  W.  R.  W.  Co.,  L.  R.  4  Exch.  117. 

Second,  Whether  or  not  the  taking  **hold  of 
the  hands  of  a  fellow-passenger  to  keep  her  in 
position"  was  **  a  sufficient  precaution,"  and  was 
**  as  safe  for  her  as  to  take  hold  of  the  strap." 

There  was  no  evidence  that  the  '*  precaution" 
was  **  sufficient,"  or  that  it  was  **  as  safe  for  her 
as  to  take  hold  of  the  strap."  The  fact  that  she 
did  take  hold  of  her  friend's  hands  and  that  they 
did  not  uphold  her  would  seem  to  be  conclusive 
against  the  proposition. 

It  is  error  to  submit  to  a  jury  a  fact  as  to  which 
there  is  no  proof;  or  to  confine  the  attention  of 
the  jury  to  one  view  when  there  is  more  than 
one  to  consider ;  or  to  so  in.struct  the  jury  as  to 
divert  their  minds  from  the  true  point  of  inquiry 
to  one  not  supported  by  evidence. 
Harrisburg  Bank  v.  Forster,  8  W.  304. 
Hersheau  v,  Hocker,  9  Id.  455. 

Dougherty  (with  whom  was  Hanson)^  for  the 
defendant  in  error. 

The  duty  of  the  passenger  may  be  modified  by 
circumstances ;  in  this  case,  by  the  height  of  the 
strap  and  the  inability  or  difficulty  of  holding  it. 

Whenever  the  prima  facie  duty  of  care  is 
changed,  the  alleged  negligence  arising  from  a 
failure  to  perform  such  duty  is  to  be  submitted 
as  a  fact  to  the  jury. 

Kay  V.  R.  R.  Co.,  15  Sm.  269. 

iohnson  v,  R.  R.  Co.,  20  Id.  357, 
TKee  v,  Bidwell,  24  Id.  2i8. 

Jan.  28,  1878.  The  Court.  The  charge  of 
the  learned  Judge,  and  his  answers  to  the  points, 
appear  to  be  reasonably  sound  and  quite  fair  to 
both  sides. 

He  left  both  the  cause  of  the  injury  and  the 
question  of  contributory  negligence  fairly  to  the 
jury,  to  whom  both  questions  properly  belonged 
under  the  evidence. 


To  have  charged  the  jury  against  the  plaintiff 
as  a  matter  of  law  upon  the  entire  evidence, 
would  have  been  a  palpable  invasion  of  their 
province.  Even  as  to  catching  hold  of  the  straps 
overhead,  he  could  not  have  told  the  jury  more 
than  he  did.  He  said,  if  the  straps  are  reason- 
able appliances,  and  she  could  use  them  with 
ordinary  convenience,  she  was  bound  to  take 
hold  of  them.  This  was  going  quite  as  far  as  a 
Court  ought  to  go,  upon  a  matter  of  fact  of  this 
nature.  Was  she  to  take  hold,  though  beyond 
her  reach,  and  extraordinarily  inconvenient? 
Who  was  to  judge  of  her  power  to  seize  and  hold 
on  to  them,  and,  if  she  could  not,  of  what  she 
should  do  next  ? 

Are  we  to  say  as  a  matter  of  law  that  women 
are  to  dress  in  a  certain  way,  and  that  their  ordi- 
nary habits,  according  to  the  usage  of  society, 
are  to  be  cast  aside  when  they  enter  a  car,  for 
fear  they  should  find  no  seat  ?  Clearly  these  are 
facts  which  enter  into  the  question  of  neghgence, 
and  form  a  part  of  that  whole  out  of  which  the 
jury  alone  must  draw  the  conclusion. 

Possibly  a  woman  may  be  so  fantastically  and 
foolishly  hooped,  wired,  and  pinned  up  as  to  de- 
prive her  of  her  natural  power  to  help  herself; 
but,  if  so,  the  question  is  one  of  fact  and  not  of 
law,  and  so  we  incline  to  leave  it,  instead  of  im- 
posing upon  our  brethren  below  the  difficult  duty 
of  prying  into  the  artificial  stays  of  the  plain tiflPs 
case. 

Per  Curiam.    Judgment  affirmed. 


Oct.  &  Nov.  '77, 155.  Oct.  15,  1877. 

Wilkinson  et  al.  v.  Stewart  et  al. 

Replevin — Mixture  of  goods — Rights  of  oil 
owners  to  an  aliquot  part  of  mixture. 

The  fact  that  the  plaintift's  goods  have  been  commingled 
with  similar  goods  of  the  defendant  by  the  wrongfiil  act  of 
a  third  party  is  not  necessarily  a  bar  to  an  action  of  re- 
plevin. 

J.  &  Co.  were  the  owners  of  an  oil  refinery ;  the  plain- 
tiflis  and  the  defendants  were  respectively  the  owners  of  two 
oil  tanks;  J.  &  Co.,  having,  with  defendants' knowledge, 
pipe  connection  with  their  tank,  took,  without  authority, 
oil  therefrom  for  use  in  their  refinery,  and,  when  called 
upon  to  return  it,  made  connection  between  plaintiff*  and 
defendants'  tanks,  without  plaintiffs'  knowledge  or  con- 
sent, and  made  good  the  deficiency  to  the  defendants  with 
oil  from  the  plaintiffs'  tank : 

/rV/r/,  that  no  title  to  the  oil  taken  from  plaintiff'  tank 
passed  to  defendants,  and  that  replevin  would  lie. 

Per  Paxson,  J.  "  Had  the  character  of  the  oil  been  so 
essentially  changed  by  the  mixture  that  one  barrel  would 
not  be  the  equivalent  for  another  barrel,  the  case  would 
have  presented  a  different  question— one  that  we  are  not 
now  required  to  pass  upon." 
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Error  to  the  Common  Pleas  of  Venango  County. 

Replevin  by  Stewart  and  Merrick  against  Wil- 
kinson,  Carter,  &  Co.  for  4100  barrels  of  crude 
petroleum, -of  the  value  of  f  9225.00.  The  writ 
issued  in  June,  1876. 

Pleas,  non  cepit  and  property. 

The  facts  were  as  follows:  The  plaintiffs, 
Stewart  and  Merrick,  in  1874,  purchased  from 
Johnson  &  Co.  an  oil  tank  (called  the  Caledonia 
Tank)  of  the  capacity  of  20,000  barrels,  and  stored 
therein  crude  oil  to  the  amount  of  about  17,000 
barrels.  There  were  also  in  the  tank  about  2000 
barrels  of  oil  belonging  to  Johnson  &  Co. ,  which 
plaintiffs  agreed  to  store  for  them.  Wilkinson, 
Qurter,  &  Co.,  the  defendants,  also  owned  an 
iron  tank,  in  the  neighborhood,  of  the  capacity  of 
10,000  barrels,  in  which  they  had  some  8000  bar- 
rels of  oil  stored,  and  they  permitted  Johnson  & 
Co.  to  store  2000  barrels  with  them.  Johnson  & 
Co.  (who  had  originally  been  the  owners  of  both 
these  tanks)  were  the  owners  and  operators  of  a 
refinery  having  a  pipe  connected  with  defendants' 
tank. 

In  February,  1876,  the  defendants  learned  that 
Johnson  &  Co.  had,  without  their  consent, 
drawn  out  all  the  oil  in  their  tank  except  about 
1600  barrels,  and  upon  demand  Johnson  &  Co. 
promised  forthwith  to  replace  it,  and  did  replace 
about  6000  barrels. 

The  evidence  on  the  part  of  the  plaintiffs  was 
that  about  4100  barrels  of  this  latter  amount  was 
taken  from  their  tank  by  means  of  a  pipe  connec- 
tion made  by  Johnson  &  Co.  for  that  purpose, 
without  plaintiffs'  knowledge  or  consent.  There 
was  some  evidence  on  the  part  of  the  defendants 
that  this  oil  had  been  replaced — 1900  barrels  at 
one  time,  2200  at  another,  and  the  plaintiffs  also 
produced  testimony  to  show  that,  previous  to  the 
time  of  drawing  out  the  4100  barrels,  Johnson  & 
Co.  had  been  drawing  out  oil  from  plaintiffs'  tank, 
and  replacing  it  with  a  worthless  fluid  thrown  off 
from  their  refinery,  consisting  of  tar  and  benzine. 
It  was  contended  that  the  oil  thus  replaced  was  for 
the  purpose  of  making  good  the  deterioration  in 
quality  of  their  oil.  There  was,  however,  no 
testimony  that  the  oil  in  defendants'  tank  was  in 
any  way  injured  by  the  mixture  with  it  of  oil  from 
pkuntif&'  tank.  The  evidence  tended  to  show 
that  worthless  matter  sunk  to  the  bottom ;  and 
the  introduction  of  testimony  concerning  it  was 
mainly  for  the  purpose  of  showing  the  amount  of 
good  oil  in  the  tank,  by  deducting  the  *'B.  S." 
and  other  sediment  from  the  entire  contents 
shown  by  the  gauge. 

Sterrett,  a  witness  for  defendants,  testified  that 
he  examined  the  defendants'  tank  prior  to  March 
31,  1876,  and  found  in  it  three  feet  of  liquid,  of 
which  one  foot  was  thick,  or  "B.  S.,"  and  the 
remainder  he  supposed  to  be  good  oil.  He  ex- 
amined it  after  it  was  filled  up  with  oil  from  the 


plaintiffs'  tank,  and  found  it  to  contain  eleven 
feet  of  liquid,  two  feet  eight  inches  of  "B.  S.," 
and  the  balance  good  oil. 

On  the  trial  the  plaintiffs'  counsel  requested 
the  Court  to  charge :  If,  without  their  knowledge 
or  consent  plaintiffs'  oil  was  taken  out  of  their 
tank  and  mingled  with  defendants'  oil,  their  title 
was  not  thereby  lost,  and  they  were  entitled  to  * 
have  out  of  the  common  mixture  a  quantity  equal  ' 
to  that  taken  from  their  tank  and  put  into  such' 
mixture,  and  may  maintain  replevin  therefor. 
Affirmed, 

Defendants'  counsel  requested  the  Court  to 
charge :  If  the  oil  of  plaintiffs  was  taken  by  John 
Johnson  &  Co.  without  right,  and  delivered  to 
defendants  to  supply  oil  owed  them,  and  defen- 
dants,  being  ignorant  of  such  wrongful  taking  by 
John  Johnson  &  Co.,  received  the  oil  and  min- 
gled It  with  other  oil  of  their  own,  so  that  its 
identity  was  lost,  plaintiffs  cannot  recover  in  this 
action.     Refused, 

In  the  general  charge,  the  Judge  said:  *'I1 
they  wrongfully  took  oil  from  the  plaintiffs'  tank 
and  placed  it  in  the  defendants',  the  right  of  pro- 
perty was  not  changed.  If  they  took  the  oil 
claimed  in  this  action,  without  their  knowledge 
or  consent,  to  replace  oil  which  they  had  wrong- 
fully abstracted  from  the  defendants'  tank,  so  long 
as  the  oil  so  taken  remained  in  that  tank,  though 
mingled  with  other  oil  of  the  defendants  therein, 
the  plaintiffs  may  maintain  replevin  therefc^:.  The 
mixture  was  by  no  fault  of  the  plaintiffs.  [The 
property,  as  manifest  from  the  treatment  of  all 
parties,  was  iminjured  by  the  mixture,  and  no 
wrong  b  done  to  any  one  by  each  taking  out  his 
proportion  of  the  common  mass.]  When  such 
property  can  be  traced  into  a  tank  the  owner  ought 
not  to  lose,  nor  should  the  party  in  possession,  with- 
out right,  be  a  gainer  because  he  was  not  a  wrong 
doer  in  the  taking  and  mingling  it  with  his  own. 
The  owner  has  as  clear  a  right  to  recover  his  oil  as 
he  would  have  had  had  it  been  placed  there  by  his 
agreement  with  the  owner  of  the  tank  for  storage 

with  other  oil [The  oil  that  is  in 

question,  so  far  as  Ihe  plaintiffs  and  defendants 
are  concerned,  is  that  oil  that  was  taken  from  the 
plaintiffs'  tank  to  defendants'  tank.  It  is  alleged, 
and  there  is  evidence  which  will  likely  induce 
you  to  believe,  that  there  was  very  serious  injury 
done  to  the  plaintiffs  by  Johnson  &  Co.,  prior  to 
this,  in  taking  oil  from  them  and  replacing  it  with 
worthless  stuff  to  keep  the  tank  full.  Now  we 
leave  it  to  you,  under  the  evidence,  in  case  you 
find  any  oil  was  restored  at  all,  to  say  whether 
Johnson  &  Co.  restored  it  in  replacing  the  oil 
taken  to  satisfy  the  plaintiffs'  claim  on  them.  If 
you  so  find  it  was  restored  for  that  purpose  then 
the  principles  we  have  stated  would  apply  in 
reference  to  its  deduction.]" 

Verdict  and  judgment  for  plaintiffs.    Defen- 
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dants  took  this  writ,  assigning  as  error  the  an- 
swers to  the  points  above  q  •>  ted,  and  the  por- 
tions of  the  charge  inclosed  in  brackets. 

Dodd  and  Lee  (with  whom  were  Neill  and 
Heywang)y  for  plaintiffs  in  error. 

The  learned  Judge  erred  in  assuming  and 
stating  as  a  fact  that  the  defendants'  oil  was  unin- 
jured by  the  mixture.  He  should  have  left  that 
question  to  the  jury,  and  instructed  them  that 
even  if  such  was  the  case  replevin  was  not  the 
proper  remedy. 

Snyder  1/.  Vaux,  2  R.  427. 

Musselman  v,  R.  R.  Co.,  2  Weekly  Notes,  105. 

In  this  case  the  defendants  below  were  inno- 
cent of  any  wrong;  they  were,  in  fact,  less  in 
fault,  and  more  wronged  than  the  plaintiffs.  The 
only  just  and  correct  position  is  to  hold  that  the 
plaintiffs  and  defendants  became  joint  owners  of 
the  mixture  in  defendants*  tank,  in  which  case 
replevin  would  not  lie. 
Hilliard  on  Tortx,  43. 
Barnes  v.  Bartlett,  15  Pick.  71. 

C,  Heydrick  (T.  A,  Morrison  with  him),  for 
defendants  in  error. 

There  was  no  proof  that  the  oil  drawn  into 
defendants'  tank  from  plaintiffs'  was  not  the 
equivalent  of  that  which  was  in  defendants'  tank 
at  the  time. 

In  Pennsylvania,  replevin  lies  wherever  one 
man  claims  goods  in  the  possession  of  another, 
and  this,  whether  the  claimant  has  ever  had  pos- 
sessioii  or  not,  and  whether  his  property  in  the 
goods  be  absolute  or  qualified,  provided  he  has 
5ie  right  of  possession. 

Harlan  v.  Harlan,  3  Harris,  507. 

And  it  seems  but  another  mode  of  stating  the 
proposition,  to  affirm  that  whatever  goods  a  man 
may  lawfully  recapture  as  his  rightful  possession, 
he  may  invoke  the  process  of  the  Court  to  restore 
to  or  put  in  his  possession.     It  would  be  an 
anomaly  to  hold  that  a  man  may  of  right  do  with 
a  strong  hand  what  the  ministers  of  the  law  are 
powerless  to  do  for  him. 
Wood  V.  Falcs,  12  H.  246. 
Tripp  V.  Riley,  15  Barbour,  333. 
Fobes  V,  Shattuck,  22  Id.  568. 
Kimberly  v,  Patchin,  19  N.  Y.  330. 

Jan.  7,  1878.  The  Court.  The  first  speci- 
fication alleges  that  the  Court  below  erred  in 
assuming,  in  its  charge  to  the  jury,  that  the  oil  in 
defendants'  tank  was  uninjured  by  the  mixture. 

This  would  have  been  error  had  any  such 
question  of  fact  been  distinctly  raised  upon  the 
trial.  The  learned  Judge  says  in  that  portion  of 
the  charge:  **The  property,  as  manifest  from 
the  treatment  of  all  parties,  was  uninjured  by  the 
mixture,  and  no  wrong  is  done  to  any  one  by 
each  taking  out  his  portion  of  the  common 
mass."  This  language  leaves  no  room  to  doubt 
tnat  the  Court  was  under  the  impression,  at  least, 


that  no  question  had  been  seriously  made  on  the 
trial  as  to  the  quality  of  the  oil  in  defendants' 
tank.     A  careful  examination  of  the  evidence 
leads  us  to  the  conclusion  that  the  Court  was  cor- 
rect in  this  respect.     The  evidence  of  Mr.  Ster- 
rett,  relied  upon  by  the  plaintiffs  in  error,  is  not 
essentially  in  conflict  with  this  view.     He  says 
he  examined  the  Carter  tank  prior  to  March  31, 
1876,  and  there  was  three  feet  of  liquid,  one 
foot  of  sediment,  and  two  feet  of  what  the  wit- 
ness supposed  to  be  good  oil.     He  examined  the 
tank  again  after  it  was  filled  up  by  oil  from  the 
Caledonia  tank  on  the  date  last  mentioned,  and 
found  about  eleven  feet  of  liquid,  of  which  two 
feet  eight  inches  was  sediment,  and  the  balance 
good  oil.     The  amount  of  sediment  would  seem 
to  bear  more  on  the  question  of  the  quantity  than 
the  quality  of  the  oil,  the  sediment  being  de- 
ducted in  estimating  quantity,  and  the  superin- 
cumbent oil  not  being  essentially  affected  in 
quality  thereby.   The  evidence  also  tends  strong- 
ly to  show  that  Johnson  &  Co.  practically  ex- 
hausted the  Carter  tank  prior  to  the  last  run  from 
the  Caledonia  tank  in  the  latter  part  of  March, 
1876,  from  which  it  would  follow  that  the  oil  in 
the  Carter  tank  after  said  run  having  been  almost, 
if  not  wholly,  drawn  from  the  Cdedonia  tank, 
must  have  been  of  one  quality.     Not  only  does 
the  evidence  fail  to  disclose  any  serious  conten- 
tion as  to  the  quality  of  the  oil,  but  the  points  put 
to  the  Court  by  the  defendants  below  make  no 
reference  to  any  such  question.     Had  the  oil 
been  so  mixed  in  the  defendants*  tank  as  to 
change  its  quality  in  an  essential  degree,  so  that 
one  barrel  drawn  out  would  not  be  the  equiva- 
lent of  any  other  barrel  previously  put  in,  it  was 
an  important  £sict  to  have  shown,  and  would  not 
have  escaped  the  vigilance  of  counsel  either  in 
the  examination  of  the  witnesses  or  the  points 
submitted  to  the  Court.     We  do  not  think  this 
specification  is  sustained. 

The  second  specification  is  not  free  from  diflS- 
culty.  The  learned  Judge,  at  the  conclusion  of 
his  charge,  submitted  to  the  jury  as  a  question  of 
fact  whether  the  oil  restored  to  the  Caledonia 
tank  by  Johnson  &  Co.  was  placed  there  in  re- 
turn for  the  oil  which  it  was  conceded  they  drew 
out,  or  whether  they  put  it  back  to  satisfy  the 
claim  of  the  plaintiffs  below  for  the  injury  caused 
by  Johnson  &  Co.  in  pumping  a  quantity  of 
worthless  stuff  from  their  slop  tank  into  the  tank 
of  plaintiffs.  I  find  no  evidence  in  the  cause  that 
Johnson  &  Co.  restored  any  oil  for  any  other 
purpose  than  that  of  replacing  the  oil  taken  out  by 
them.  There  may  therefore  be  technical  error  in 
this  portion  of  the  charge.  We  do  not,  however, 
think  it  a  sufficient  ground  for  reversal.  In  any 
proper  view  of  the  case  I  am  unable  to  see  how  the 
defendants  below  could  have  been  injured  by  this 
portion  of  the  charge.    The  evidence  on  the  part 
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of  the  plaintifTs  as  to  the  quantity  of  slops 
pumped  into  their  tank  by  Johnson  &  Co.  had 
reference  more  especially  to  the  quantity  of  the 
oil  than  to  ks  quality,  or  to  any  injury  resulting 
from  the  mixture.  The  effect  of  it  was  to  show 
that  with  a  given  number  of  feet  of  fluid  in  the 
tank,  a  certain  proportion  of  it  was  tar,  benzine, 
sediment,  etc.  By  deducting  the  sediment  and 
the  ten  per  cent,  of  tar  and  benzine  diffused 
through  the  oil,  the  amount  of  the  latter  fluid 
could  be  ascertained  with  reasonable  accuracy. 
It  matters  not,  therefore,  for  what  purpose  John- 
son &  Co.  put  back  oil  in  the  Caledonia  tank.  All 
that  had  been  drawn  out  by  them  into  the  Carter 
tank  and  not  restored  could  be  followed  and  re- 
plevied by  the  plaintiffs  below.  That  Johnson  & 
Co.  had  pumpedagiven  number  of  barrelsof  worth- 
less stu£r  from  their  slop  tank  into  plaintiffs'  tank 
was  no  restoration  of  tbe  oil  drawn  out  thereof  by 
them.  Hence  what  Johnson  &  Co.  intended  to 
do  when  they  put  back  oil  was  of  little  conse- 
quence. The  question  of  how  much  oil  they 
took  out  and  how  much  they  returned  was  fisurly 
submitted  to  the  jury. 

The  third  and  fourth  specifications  allege  error 
in  the  answer  to  points.  It  was  urged  that  the 
answer  to  the  plaintiffs'  first  point  should,  at  least, 
have  been  qualified^  that  it  refers  only  to  quantity 
and  ignores  quality,  and  every  other  essentisd 
element  in  the  cause.  We  have  already  said  that 
the  record  failed  to  disclose  any  serious  conten- 
tion in  regard  to  the  quality  of  the  oil.  Under 
the  facts  of  the  case  we  do  not  regard  either  the 
point  or  the  answer  objectionable.  The  defend- 
ants* first  point  which  was  refused  raised  the 
question  of  the  right  of  the  plaintiffs  to  maintain 
replevin  where  the  oil  bad  been  mixed  without 
the  act  of  the  defendants.  In  the  recent  case  of 
Hutchison  v.  The  Commonwealth  (i  Norris, 
472),  the  question  of  the  effect  of  commingling 
oils  in  tanks  and  pipe  lines  was  discussed  at  some 
length.  It  is  not  necessary  to  go  over  the  ground 
again.  It  is  well  settled  as  a  general  principle 
that  in  Pennsylvania  replevin  lies  wherever  one 
man  claims  goods  in  the  possession  of  another, 
and  this,  whether  the  claimant  has  ever  had  pos- 
session or  not,  and  whether  his  property  in  the 
goods  be  absolute  or  qualified,  provided  he  had 
the  right  of  possession.  (Harlan  v.  Harlan,  3 
Harris,  507,  and  cases  there  cited.)  In  this  case 
both  the  pLaintifis  and  defendants  had  large  oil 
tanks  situated  near  each  other.  Johnson  &  Co. 
bad  a  refinery  near  said  tanks,  and  had  also  the 
right  of  storage  in  each  of  them  to  the  extent  of 
two  thousand  barreb.  The  tank  of  the  defend- 
ants was  connected  with  the  refinery  by  means  of 
a  pipe,  and  was  used  by  Johnson  &  Co.  as  a  supply 
tank.  They  drew  out  oil  for  the  refinery  and 
replaced  it  in  whole  or  in  part,  from  time  to  time. 
Fmally,  they  connected  the  two  tanks  by  a  pipe, 


and,  the  plaintiffs'  tank  being  higher  than  the  de- 
fendants', the  oil  would  flow  from  the  former  to 
the  latter.  When  Johnson  &  Co.  drew  oil  from 
the  defendants'  tank  for  their  refinery  tfiey  re- 
placed it  on  several  occasions  by  drawing  from 
the  plaintiffs'  tank.  They  acquired  no  title  to 
the  oil  thus  unlawfully  abstracted,  nor  did  the 
defendants  acquire  any  title  by  having  it  run  into 
their  tank  by  Johnson  &  Co.  to  replace  the  oil 
taken  out  by  them. 

The  plaintiffs  had  a  clear  right  to  follow  and 
reclaim  their  oil  by  a  writ  of  replevin  unless  pre- 
vented by  the  fact  of  its  mixture  with  other  oil  of 
the  defendants.  A  given  number  of  barrels  of 
plaintiffs'  oil  having  been  imlawfully  drawn  out  of 
their  tank,  and  placed  in  defendants'  tank,  they 
were  entitled  to  have  the  same  number  of  bar- 
rels of  oil  put  back  again.  Had  the  character  of 
the  oil  been  so  essentially  changed  by  the  mixture 
that  one  barrel  would  not  be  the  equivalent  for 
another  barrel,  the  case  would  have  presented  a 
different  question,  one  that  we  are  not  now  re- 
quired to  pass  upon. 

We  are  not  prepared  to  say  that  the  defendants 
are  wholly  without  responsibility  for  the  mixture. 
They  allowed  Johnson  &  Co.  to  use  their  tank  as 
a  supply  or  feeder  for  their  refinery  to  draw  out 
oil  at  will  and  replace  it.  This  necessarily  in- 
volved a  mixture  of  the  oil.  The  right  of  the 
owner  of  oil  in  tanks  or  pipe  lines  to  t^dce  out  his 
aliquot  part  was  distinctly  recognized  in  Hutchi- 
son V.  The  Comm.  supra.  As  bearing  upon  the 
same  principle  we  may  refer  to  Wood  v,  Fales 
(12  Harris,  246);  Tripp  v.  Riley  (15  Barbour, 
333);  Fobes  f .  Shattuck  (22  Id.  568);  Kim- 
berly  v,  Patchin  ^19  N.  Y.  330). 

The  judgment  is  affirmed. 

Opinion  by  Paxson,  J. 


Oct.  &  Nov.  »77, 138.  Od.  19, 1877. 

Dorsey  v.  Abrams  et  al. 

Banks  and  banking — Principal  and  agent — Panh' 
tr  of  agent  to  bind  principal — Extent  of  the 
authority  of  the  cashier  of  a  bank — RcUificch 
Hon — Ultra  vires. 

The  cashier  of  a  hank  has  do  authority  to  certify  a  check 
which  upon  its  face  shows  it  to  he  more  than  a  mere 
order  for  the  payment  of  money;  and  any  subsequent 
acts  of  ratification  by  him  will  not  be  valid  as  against  the 
bank. 

A  check  containing  the  words,  "  To  hold  as  collateral 
for  1000  P.  T.  Oil,"  etc.,  is  not  within  the  ordinary  course 
of  banking  business,  and  a  certificate  by  the  cashier  of  the 
bank,  "  Good  when  properly  indorsed/'  will  not  bind  the 


Error  to  the  Common  Pleas  of  Clarion  County. 
Assumpsit,  by  Patrick  Dorsey  against  Abrams 
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and  others,  trading  as  **The  Citizens*  Savings 
Bank  of  East  Brady,  Penna."  on  the  following 
check : — 

East  Brady,  Pa.,  Dec.  30,  1875. 

Citizens'  Savings  Bank  of  East  Brady,  Pa. 

Pay  to  P.  Dorsey,  or  order,  two  thousand  dollars. 

$2000.  A.  W.  McCuLLOUGH. 

To  hold  as  collateral  fur  ^ 
2000  P,  T,  oil  pipage  paid  \ 
to  Jan,  4,  i%y6,  J 

[Certified  on  the  face]  Good  when  properly  indorsed. 
J.  Y.  Foster,  Cashier. 

[Indorsed  on  the  back]  P.  Dorsey. 

Plea,  non  assumpsit. 

On  the  trial  (before  Jenks,  P.  J.)  the  signa- 
tures of  the  maker  and  indorser  were  proved. 
There  was  much  testimony  tending  to  prove  that 
the  signature  of  Foster  to  the  check,  as  well  as 
two  telegrams  which  were  subsequently  received 
by  the  plaintiff,  purporting  to  come  from  him, 
were  forgeries.  On  the  loth  of  January,  1876, 
demand  was  made  for  the  payment  of  the  check, 
which  was  refused.  Testimony  was  also  adduced , 
on  the  part  of  the  plaintiff,  of  acts  and  declara- 
tions by  Foster  tending  to  ratify  his  indorsement 
of  the  check,  and  the  telegrams  bearing  his  sig- 
nature. It  was  also  shown  that  Foster  had  on 
other  occasions  certified  checks,  but  it  was  not 
established  that  these  checks  were  otherwise  than 
in  the  usual  form. 

It  was  conceded  that  the  check  in  suit  was  col- 
lateral security  for  oil,  which  had  been  borrowed 
from  the  plaintiff  by  McCullough,  the  drawer  of 
the  check,  who  had  no  funds  in  bank. 

Plaintiffs  counsel  requested  the  Court  to  charge 
in  substance  (3)  that  if  Foster  ratified  the  in- 
dorsement of  the  check,  **  such  act  would  amount 
to  an  acceptance  of  the  check  and  plaintiff  is  en- 
titled to  recover;"  and  (4)  **That  if  the  jury 
find  that  the  managers  of  the  bank  had  knowl- 
edge that  Foster  was  in  the  habit  of  certifying 
checks  for  their  customers,  to  give  them  credit  in 
the  oil  market,  and  did  not  promptly  repudiate 
such  act,  they  would  be  bound  by  such  certi- 
ficate whether  the  act  was  within  the  scope  of 
the  cashier's  authority  or  not. ' '  These  points  the 
Court  refused. 

The  defendants'  counsel  requested  the  Court 
to  charge,  inter  alia,  (2)  That  as  there  is  no  suf- 
ficient evidence  that  the  cashier  of  the  bank  had 
authority  to  accept  a  draft  as  security  for  oil  to 
be  delivered,  the  plaintiff  cannot  recover;  (7) 
Under  all  the  evidence  in  this  case  the  plaintiff 
cannot  recover. 

These  points  were  answered  in  the  general 
charge,  which  was  as  follows :  The  certification 
of  a  check  written  out  would  contain  a  statement 
that  the  drawer  had  funds  sufficient  to  meet  it  in 
the  bank,  applicable  to  its  payment,  and  an 
agreement  on  behalf  of  the  bank  that  these  funds 
should  be  retained  <jnd  paid  upon  the  check 


whenever  it  was  presented.  The  cashier  has  a 
right,  by  virtue  of  his  office,  to  make  this  cer- 
tificate when  the  drawer  has  funds.  (Cook  v. 
Blank,  52  N.  Y.  Repts.  96.)  [Even  if  the  drawer 
had  no  funds  we  apprehend  that  the  certificate 
of  the  cashier  would  hold  the  bank  when  the 
transaction  was  within  the  range  of  its  legitimate 
business,  but  the  acts  of  the  cashier,  or  other 
officer  of  the  bank,  only  bind  the  stockholders 
when  such  acts  are  within  the  regular  and  just 
sphere  of  banking  transactions.  (Lloyd  v.  West 
Branch  Bank,  3  Harris,  172.)  We  do  not  think 
this  transaction  within  such  sphere.  The  cer- 
tificate of  the  cashier  upon  the  paper  upon  which 
suit  has  been  brought  would  not,  therefore,  bind 
the  stockholders,  without  proof  that  they  author- 
ized him  to  make  such  certificate,  or  without 
proof  of  such  usage  and  practice  on  the  part  of 
the  cashier  as  would  justify  third  persons  in  be- 
lieving that  such  usage  was  authorized.  Plaintiff 
having  failed  in  proving  such  authority  or  usage, 
we  answer  defendants'  second  point  in  the  affirm- 
ative. We  also  answer  defendants'  seventh  point 
in  the  affirmative.  As  this  disposes  of  the  case, 
further  answer  to  points  of  either  plaintiff  or  de- 
fendants is  unnecessary.] 

Verdict  and  judgment  for  defendants.  Plain- 
tiff took  this  writ,  assigning  as  error  (i)  The  por- 
tion of  the  charge  inclosed  in  brackets ;  and  (5) 
The  refusal  of  the  plaintifTs  fourth  point. 

Knox  &*  Maffett  ^with  whom  were  Corbett  <&• 
Clark)y  for  plaintiff  m  error. 

The  holder  of  a  certified  check  stands  in  the 
same  position  as  the  original  depositor. 

Girard  Bank  v.  Bank  of  Penn  Township,  3  Wr.  98. 

If  the  cashier  subsequently  ratified  the  trans- 
action afler  it  was  done,  without  his  authority,  it 
will  have  the  same  effect  as  if  done  by  his  au- 
thority. 

Parsons  on  Notes  and  Bills,  loi. 
Rayborg  v.  Pergton,  2  Wharton,  386. 

There  was  sufficient  evidence  of  ratification  by 
Foster  to  have  allowed  the  case  to  go  to  the  jury. 

Rees  V,  Jackson,  14  Sm.  486. 
Wilson  ^  Jenks  (with  whom  Yfzs  James  Camp- 
bell) y  for  defendant  in  error. 

The  bank  cannot  be  bound  by  the  forged  ac- 
ceptance of  its  cashier;  and,  if  the  act  was  be- 
yond the  scope  of  his  authority,  it  cannot  be 
pretended  that  any  subsequent  act  would  ratify 
it.  McCullough  having  no  funds  in  bank,  Fos- 
ter's certificate  is  simply  an  undertaking  to  pay 
the  debt  of  another,  which  is  clearly  beyond  his 
power  as  cashier. 

Park  V.  Smith,  4  W.  &  S.  289. 

Sutton  V,  Irwin,  12  S.  &  R.  13. 

Nov.  19,  1877.  The  Court.  This  was  a 
suit  brought  against  the  defendants,  an  unincor- 
porated  banking   association,    to  -recover   the 
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amount  of  a  check  held  by  the  plaintiffs,  a  copy 
of  which  is  here  given  [ut  supra]. 

The  J.  Y.  Foster  who  certified  the  check  is 
the  cashier  of  the  defendants'  bank.  It*  was  al- 
leged upon  the  trial,  and  there  is  evidence  tend- 
ing to  prove,  that  the  certificate  of  Mr.  Foster 
was  a  forgery.  Mr.  Foster  has  recognized  it  and 
confirmed  it  by  his  subsequent  acts  and  declara- 
tions. 

We  do  not  regard  the  question  of  the  alleged 
forgery  as  an  important  element  in  the  discussion 
of  this  case.  It  was  conceded  that  at  the  time 
McCollough  drew  the  check  upon  the  bank  he 
had  no  funds  there,  and  no  right  to  draw.  It  is 
also  apparent  that  the  check  was  entirely  out  of 
the  usual  course  of  banking  business.  This  is 
plain  from  the  face  of  the  instrument.  Instead 
of  being  a  mere  order  upon  a  bank  to  pay  a  cer- 
tain sum  of  money  to  a  person  therein  desig- 
nated, or  to  bearer,  it  has  the  significant  indorse- 
ment in  one  comer,  **  to  hold  as  collateral  for 
1000  P.  T.  oil,"  etc.  This  indicates  plainly 
that  the  check  was  given  merely  as  collateral  se- 
cmity  for  the  delivery  of  the  oil.  If  any  doubt 
could  exist  upon  this  point,  it  is  put  at  rest  by 
the  testimony  of  Dorsey  (the  plaintiffs  himself. 
He  says:  "The  first  check  was  given  for  bor- 
rowed oil;  if  the  oil  was  not  returned,  the  check 
was  to  be  paid ;  that  check  was  carried  for  thirty 
days;  supposed  it  was  all  right  and  not  forged. 
The  second  check  was  taken  when  oil  was  ad- 
vancing, and  I  would  not  extend  the  check  with- 
out he  would  give  me  a  check  which  would 
secure  me  for  the  return  of  the  oil."  If  the  cer- 
tificate of  Foster  that  the  check  was  "good  when 
properly  indorsed"  is  to  bind  the  bank,  then  the 
cashier  has  made  the  bank  security  for  the  de- 
livery of  looo  barrels  of  oil.  This  he  could  not 
do  without  authority.  It  is  an  act  entirely  out- 
side of  any  of  the  ordinary  recognized  duties  of 
the  cashier  of  a  bank.  There  is  not  a  word  in 
the  evidence  to  show  that  the  defendants,  or  any 
of  them,  knew  of  this  transaction,  much  less 
sanctioned  it.  An  attempt  was  made  to  show  a 
amilar  course  of  dealing  by  the  bank  as  to  prior 
transactions;  that  is  to  say,  to  certify  checks 
drawn  without  funds,  to  be  held  as  collateral  for 
oil  It  was  not  successful,  however.  The  checks 
certified  were  what  the  witnesses  call  "straight 
checks,"  by  which  we  understand  commercial 
checks  for  the  payment  of  money,  free  from  clog 
or  condition.  As  to  such  checks,  it  is  not  outside 
the  line  of  a  cashier's  duties  to  certify  them  when 
requested,  if  the  drawer  has  funds  in  the  bank. 
It  has  been  decided  that  he  has  a  right  to  make 
such  a  certificate  by  virtue  of  his  office.  (Cook  v. 
The  Bank,  52  N.  Y.  96.)  The  effect  of  such  a 
certificate  we  need  not  aiscuss,  as  the  question  is 
not  before  us.  Nor  need  we  consider  at  length 
the  proposition  that  the  plaintiff  was  a  bona  fide 


holder  for  value.  The  face  of  the  check  was  no- 
tice that  it  was  not  drawn  in  the  usual  course  of 
business;  that  it  was  not  a  commercial  check. 
The  plaint ifTs  own  testimony  shows,  as  we  have 
seen,  that  he  was  only  to  hold  it  as  a  security  for 
the  oil.  He  had  no  right  to  draw  the  money 
upon  the  check  until  default  in  the  delivery  of 
the  oil.  There  was  ample  to  put  him  upon  in- 
quiry as  to  the  authority  of  the  cashier.  ^ 

We  are  of  the  opinion  that  the  learned  Judge 
of  the  Court  below  was  entirely  accurate  in  his 
rulings  embraced  in  the  first  assignment.  This 
practically  disposes  of  the  case.  We  may  say, 
however,  in  regard  to  the  fifth  assignment,  that 
the  point  referred  to  was  not  based  upon  any 
evidence  in  the  case.  There  was  no  error, 
therefore,  in  declining  to  answer  it.  Judgment 
affirmed. 

Opinion  by  Paxson,  J.  Sharswood,  J.,  ab- 
sent 


^axaxMsn  l^leas-— lab. 


C.  P.  No.  4.  Dec.  19,  1877, 

Girard  Life  Ins.  Co.  v.  Frederick  P. 
Addicks. 

Mortgage — Personal  liability  of  vendee  of  land 
**  under  and  subject^ ^  to  a  mortgage — May  be 
avoided  by  an  agreement  between  vendor  and 
vendee  that  vendee  shall  not  assume  personal 
liability — Evidence — Parol  evidence  of  suck 
agreement y  to  contradict  mistake  in  deed  to  ven^ 
dee  containing  the  **  under  and  subjecf^  clause^ 
is  admissible  in  a  suit  by  assignee  of  the  mort- 
gage against  vendee  of  the  land. 

Rule  for  a  new  trial. 

Assumpsit.     The  following  facts  appeared : — 

In  February,  1872,  William  Pettibone,  being 
the  owner  of  certain  real  estate,  executed  a  mort- 
gage therefor  to  J.  Edward  Addicks  (a  brother  of 
the  defendant)  to  secure  his  bond  for  $8000. 
Pettibone  subsequently  conveyed  the  premises  to 
Walton,  and  Walton  by  indenture  dated  July  3, 
1872,  recorded  September  17,  1872,  conveyed 
the  premises  to  Frederick  P.  Addicks  (the  de- 
fendant), *<  under  and  subject  to  the  said  mort- 
gage." 

The  mortgage,  by  several  assignments,  became 
vested  in  'Die  Girard  Life  Insurance,  Annuity 
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and  Trust  Company  (the  plaintiffs).  Default 
being  made  in  the  payment  of  interest^  the  mort- 
gage was  sued  out  oy  scire  fiutas  issued  against 
tne  original  mortgagor,  and  the  mortgaged  pre- 
mises were  sold  at  sheriff'^s  sale  for  less  than  the 
amoimt  of  the  mortgage  debt. 

The  plaintiffs  then  brought  this  action  of  as- 
sumpsit to  recover  the  balance  from  the  defend- 
ant, on  his  alleged  personal  liability  arising  by 
implication  of  law  under  the  deed  conveying  the 
premises  to  him  *'  under  and  subject  to  the  mort- 
gage.'* 

On  the  trial  (before  Briggs,  J.),  the  defendant 
offered  parol  evidence  to  show  that  it  was  ex- 
pressly agreed  and  understood  between  his  grant- 
or, Walton,  and  himself,  at  the  time  of  the  said 
conveyance  to  him,  that  he,  the  defendant, 
should  assume  no  personal  liability  for  the  said 
mortgage  debt;  and  that  the  ''under  and  sub- 
ject** clause  in  the  deed  to  him  of  July  3,  1872, 
was  inserted  by  the  conveyancer  who  drew  the 
deed  by  mistake,  and  without  the  knowledge  or 
direction  of  either  party  to  said  deed.  He  also 
offered  an  agreement  in  writing,  under  seal,  be- 
tween said  Walton  and  himself,  dated  June  3, 
1876  (after  the  recovery  of  judgment  in  the  scire 
facias  against  the  mortgagor,  but  before  the  sheriff's 
sale),  reciting  that  said  deed  of  June  3,  1872,  from 
Walton  to  the  defendant,  was  by  mistake  errone- 
ously drawn,  in  making  said  conveyance  under 
and  subject  to  the  said  mortgage ;  and  agreeing 
that  said  deed  should  be  reformed  and  corrected 
by  striking  out  the  said  under  and  subject  clause, 
'*  and,  further,  that  there  is  not,  nor  shall  be, 
any  liability  on  the  part  of  said  Addicks  to  said 
Walton  or  any  other  person  or  persons  for  or  on 
account  of  said  mortgage  debt,  or  any  part  there- 
of." 

The  above  evidence  was  admitted,  under  ob- 
jection, and  Briggs,  J.  directed  a  verdict  for  the 
defendant. 

Ridgway^  for  the  rule. 

It  has  been  uniformly  held  in  Pennsylvania 
that  one  who  purchases  land  **  under  and  subject 
to  a  mortgage**  makes  the  debt  his  own,  and  is 
personally  liable  therefor  to  the  mortgagee,  or  his 
assignee.    - 

Campbell  v.  Shrum,  3  Watts,  60. 

Kearney  v.  Tanner,  17  S.  &  R.  94. 

Burke  t'.  Gvmmcy,  l3lVr.  518. 

Taylor  v,  Preston,  29  Sm.  436. 

Peyton  v.  Samuel,  4  Weekly  Notes,  105. 
This  lic*bility  is  founded  not  merely  upon  a 
contract  to  indemnify  the  grantor  against  liability 
for  the  mortgage  debt,  but  is  a  personal  assump- 
tion to  pay  the  debt,  or  so  much  thereof  as  the 
mortgage  maybe  insufficient  to  secure,  absolutely 
and  at  all  events.  The  vendee  obtains  the  land 
for  so  much  less,  and  the  assumption  being  thus 
founded  on  a  valuable  consideration  enures  to  the 
benefit  of  the  mortgagee  or  his  as^gnees,  who 


have  a  right  to  rely  on  the  vendee's  liability,  and 
this  liability  is  enforceable  by  assumpsit. 

HoB's  Appeal,  12  Har.  200. 

Blank  1/.  German,  $  W.  &  S.  36. 

Walker  V.  Physick,  5  Barr,  194. 

Lennig's  Estate,  2  Sm.  139. 

Ross  tr.  Hanna,  a  Weekly  Notes,  2«. 
The  evidence  of  an  agreement  between  the 
defendant  and  Walton,  his  immediate  grantor, 
that  the  defendant  should  assume  no  personal 
liability  for  the  mortgage  debt,  might  have  been 
admissible  in  an  action  between  Walton  and  the 
defendant,  but  it  was  clearly  inadmis6i)>le  in  this 
action.  The  present  plaintiffs  were  not  in  privity 
as  to  that  agreement.  Their  rights  had  vested^  on 
the  purchase  of  the  mortgage,  long  before  such 
agreement  was  drawn  up.  The  record  diowed 
a  deed  to  the  defendant,  **  imder  and  subject"  to 
the  mortgage,  and  it  was  not  until  four  years 
afterwsmds  that  the  alleged  mistake  in  the  deed 
was  sought  to  be  remedied  by  the  sealed  agree- 
ment of  June  3, 1876.  As  to  third  parties  whoa 
rights  had  intervened,  the  liability  of  the  defend- 
ant was  fixed ;  it  was  entirely  independent  of  any 
covenant  between  his  immediate  grantor  and 
himself.  If  there  has  been  a  mistake,  the  defend- 
ant should  seek  redress  from  his  grantor,  or  from 
the  conveyancer,  but  he  cannot  charge  the  loss 
on  innocent  third  parties  whose  rights  were  ac- 
quired without  notice  of  any  such  mistake. 

Crawford^  contra. 

The  principle  of  liability  of  the  Vendee  of  land 
imder  and  subject  to  the  payment  of  a  mortgage 
debt  in  a  suit  directly  by  the  mortgagee  or  his 
assignee,  who  is  a  -stranger  to  the  contract,  is  that 
a  creditor  has  the  right  to  securities  acquired  for 
the  debt  subsequently  to  his  assignment  of  the 
debt.  (See  analysis  of  cases  in  Thomas  on  Mort- 
gages, chap.  "Assumption  of  Mortgages.'*) 

The  mistake  could  of  course  be  corrected  as 
against  the  vendor,  and  therefore  can  be  corrected 
against  the  assignee  of  the  mortgage,  whose  rights 
can  rise  no  higher ;  and  the  vendor  tnay  agree  to 
release  the  vendee  from  liability  as  against  the 
mortgagee  or  his  assignee. 

Hartley  v,  Harrison,  24  N.  Y.  170. 

Stephens  v.  Casbacker,  8  Hvn.  116. 

In  HofPs  Appeal,  dted  by  the  plaintiff,  the 
question  of  the  assumption  of  the  mortgage  debt 
did  not  arise  from  a  clause  in  the  deed. 

C.  A.  V. 

Jan.  5,  1878.  The  Court  (afler  stating  the 
facts).  The  plaintifiTs  counsel  eamesdy  contends 
that  it  is  now  the  fixed  adjudication  of  the  Courts 
of  this  State,  that  the  grantee  of  mortgaged  pre- 
mises subject  to  a  mortgage  becomes  personsdly 
liable  for  the  payment  of  the  mortgage,  and  cites 
in  support  of  his  view  the  following  cases :  Kear^ 
ney  r.  Tanner,  17  S.  &  R.  94;  Oux^bell  v. 
Shrum,  3  Watts,  60;  Blank  v,  German,  5  W.  & 
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S.  36;  Hoffs  Appeal,  12  H.  200;  Burke  r.  Gum- 
mey,  13  Wright,  518;  Woodward's  Appeal,  2 
lb.  322;  Lennig's  Est.,  2  Sm,  135;  Metzgar*s 
Appeal,  21  lb.  330;  Taylor  v.  Preston,  29  lb. 
436;  Peyton  v.  Samuel,  4  Weekly  Notes,  105, 
34  Leg.  Int.  126. 

The  language  of  those  cases  in  its  abstract  sense 
seems  to  support  the  plaintifPs  view;  yet  if  we 
restrict  its  meaning  to  the  points  actually  decided, 
it  means  nothing  more  than  that  a  grantee  who 
purchases  subject  to  an  incumbrance,  and  assumes 
to  pay  the  incumbrance  as  a  part  of  the  purchase 
money,  thereby  makes  the. incumbrance  his  own 
debt,  and  if  he  do  not  pay  it  an  action  against 
him  may  be  maintained  by  the  party  holding  the 
incumbrance.  Indeed,  the  reasoning  of  the  Court 
in  every  one  of  those  cases  is  put  upon  that  ground, 
though  the  language  employed,  abstractly  con- 
sidered, at  times  taJces  a  wider  range. 

To  precisely  the  same  e&ct  is  the  principle 
enunciated  in  the  following  cases:  Clymer  v.  De 
Young,  4  P.  F.  Smith,  ii8;  Stoudt  v.  Hine,  9 
Wright,  30;  Jackt'.  Morrison,  12  lb.  117;  Flem- 
ing 9.  Alter,  7  S.  &  R.  296;  Commeidal  Bank 
flp.  Wood,  7  W.  &  S.  93;  Torrens  v.  Campbell, 
24  P.  F.  Smith,  470;  Townsend  v.  Long,  27  lb. 
143;  Beers  v,  Robinson,  9  Barr,  229;  Hinud  9. 
Holdship,  2  Watts,  105. 

The  difference  between  these  two  classes  of 
cases  is  in  the  character  of  proof  only — the  latter 
resting  exclusively  on  oral  testi«icny,  the  former 
evidenced  by  the  written  assumption  to  b^  found 
in  the  ''under  and  subject''  clause  in  the  deed. 
The  principle  running  through  them  all,  how- 
ever, is,  that  where  a  debtor  and  creditor  re- 
ktion  exists,  and  a  third  party  intervenes,  who 
receives  from  the  debtor  a  valuable  consideration 
for  the  use  of  the  creditor,  the  intervening  party 
thereby  becomes  liable  to  the  creditor. 

Now,  is  there  anything  in  the  case  before  us  to 
put  the  defendant  in  such  relation  with  the  plain- 
tiff? He  not  only  received  nothing  for  the  plain- 
tiff's use,  but  expressly  stipulated  that  he  was  not 
to  be  held  personally  liable «vhen  he  purchased 
the  mortgaged  premises.  In  making  such  j.gree- 
laent,  the  contracting  parties  did  not  Li  the  re- 
motest degree  affect  the  securities  which  the  plcJn- 
tiff  then  held,  or  its  remedy  upon  them.  The 
plaintiff'  still  held  the  land  pledged  by  the  mort- 
gage and  the  bond  of  the  mortgagor;  and  the 
pl^tifT  being  a  stranger  both  to  the  contract  and 
the  consideration,  it  is  none  of  its  concern  what 
bargain  the  contracting  parties  made.  That  they 
possessed  this  power  is  aiiirmed  in  Metzgar*s  Ap- 
peal (2 1, P.  F.  Smith,  332).  After  affirming  the 
doctrine  that  one  who  purchases  subject  to  an  in- 
cumbrance, without  restrictive  words,  may  make 
the  incumbrance  his  own  debt,  Judge  Sharswood 
says :  '  *  Undoubtedly^t  might  be  shown  that  such 
was  not  the  agreement  of  the  parties;  in  other 


words,  that  the  insertion  of  those  words  was  a 
mistake  of  the  scrivener.'' 

In  Lennig's  Est.  (2  P.  F.  Smith,  138),  the  tes* 
tator  having  purchased  property  already  incum* 
bered,  the  Court,  per  Judge  Agnew,  said:  '*  An 
heir,  devisee,  or  purchaser,  taking  land  already 
charged  with  a  mortgage,  does  not  ipso  facta 
make  the  debt  his  own,  or  subject  his  personalty 
in  equity  to  its  payment.*' 

In  Blank  v.  German  (5  W.  &  S.  42),  though 
the  conveyance  was  subject  to  the  payment  of 
the  mortgage,  it  appeared  from  all  the  evidence 
that  the  grantees  dui  not  intend  to  assume  the 
mortgage,  and  it  was  held  they  were  not  liable,  . 
and  in  doing  so  the  Court  puts  this  forcible  in- 
quiry: **But  what  deduction  or  reservation  of 
purchase  money  was  there  in  contemplation  of 
the  parties  before  us?  There  was  no  express 
promise  to  pay  a  farthing,  either  to  the  plaintiff 
or  the  mortgagees;  nor  is  there  anything  in  the 
nature  of  the  circumstances  of  the  transaction 
from  which  a  promise  can  be  implied." 

In  Kearney  tr.  Tanner  (17  S.  &  R.  97),  the 
Court  expresses  itself  in  this  way:  ''It  has  been 
erroneously  supposed  that  it  was  adjudged  by  the 
late  Judge  McKean  that  a  purchaser  of  mortgaged 
|x  ^mises  made  himself  personally  liable  to  the 
mortgagee  for  the  amount  of  the  mortgage.  If 
such  has  been  the  decision,  it  was  well  calculated 
to  create  alarm,  as  the  assertion  by  h'gh  authority- 
of  a  principle  not  heretofore  so  understood  by 
the  profession,  and  most  extensive  in  its  opera- 
tion. I  was  pleased  to  find,  on  careful  examina- 
tion, that  it  does  not  appear  to  have  been  his 
opinion.  The  charge  of  the  Court  admits  of 
this  construction — and  when  fairly  considered  no 
other  meaning  can  be  collected  from  it — ^that  when 
there  was  an  agreement  that  the  vendee  should 
pay  the  mortgage  money,  and  afterwards  the 
vendor  had  been  compelled  to-  pay  the  amount 
due  on  the  mortgage,  he  could  sustain  an  action: 
for  money  paid,  laM.  out,  and  expended,  against 
the  purchaser." 

Mr.  Thomas,  in  his  book  on  Mortgages,  thus 
writes  on  the  same  subject  (page  173) :  **  In  all 
cases  it  is  quite  material  to  show  that  the  grantee 
has  really  assumed  the  mortgage,  and  promised 
to  pay  it.  The  mere  fact  that  a  conveyance 
is  made  subject  to  an  outstanding  mortgage 
creates  no  personal  liability  on  the  part  of  the 
purchaser  to  pay  it:  Hamill  v.  Gillespie  (48 
N.  Y.  556).  The  law  does  not  raise  such  an 
obligation  where  none  is  in  terms  expressed; 
but,  on  the  other  hand,  no  precise  and  formal 
words  are  necessary,  and  any  language  in  the 
deed  which  imports  a  promise  on  the  part  of  the 
grantee  to  pay  the  debt  will  be  sufficient  to  hold 
him.  As  in  all  other  cases  of  contract  the  in- 
quiry is,  *  What  was  the  intention  of  the  parties?*  *' 
And  on  page  1 94  he  proceeds :  '  *  The  assumption 


Digitized  by 


Google 


78 


WEEKLY  NOTES  OF  CASES. 


clause  contained  in  a  conveyance  is  evidence  of 
an  agreement »  but  it  is  no  more  conclusive  than 
other  contracts  which  are  in  writing,  and  executed 
by  the  parties  under  their  seals.  It  may,  there- 
fore, be  set  aside  for  fraud,  or  corrected  because 
of  mistake,  and  because  it  does  not  express  the 
real  intention  of  the  parties." 

Is  it  not  then  clear  from  all  the  authorities  that 
a  vendee  of  premises,  subject  to  a  mortgage 
already  on  the  land,  is  not  bound  personally  for 
the  mortgage  debt  if  it  be  agreed  at  the  time  of 
purchase  that  he  shall  not  be  so  liable?  Such 
having-  been  the  agreement  in  the  case  before  us, 
.according  to  the  defendant's  allegation,  surely  it 
was  proper  to  receive  the  evidence  offered  to  sus- 
tain the  allegation.  The  paper  to  reform  the 
deed  was  evidence  to  the  same  point,  and  was 
hence  properly  admitted.  This  evidence,  being 
uncontradicted,  conclusively  rebutted  the  sup- 
posed assumption  of  the  mortgaged  debt  in  the 
deed;  the  Court  could  not  do  otherwise  than 
direct  a  verdict  for  the  defendant.  That  such 
evidence  may  be  admitted  to  correct  a  mistake, 
and  show  the  true  nature  of  the  transaction, 
though  it  even  contradict  the  deed,  it  is  now  too 
late  to  question.  (Lippincott  v.  Whitman,  2 
Norris,  244;  Greenawalt  v.  Kohne,  4  Weekly 
Notes,  497.) 

This  case  is  clearly  distinguishable  from  that  of 
Peyton  v.  Samuel  ^4  Weekly  Notes,  105,  34 
Leg.  Int.  126)  in  this:  There  the  allegation  was 
that  Kressler,  the  real  purchaser  of  land,  in  order 
to  relieve  himself  ot  personal  liability  for  the 
bonds  and  mortgages  to  be  given  to  the  vendor 
for  advances,  solicited  Pierce,  a  man  of  no  means, 
to  take  the  title,  give  the  bonds  and  mortgages, 
and  then  convey  the  premises  thus  charged  to 
Kressler. 

However  efficacious  such  an  arrangement  may 
have  appeared  to  the  parties  to  it,  in  legal  effect 
it  was  but  a  piece  of  circuity,  landing  Kressler  just 
where  he  would  have  been  had  he  given  the  mort- 
gages direct.  Taking  the  arrangement  as  set  forth 
in  the  plea,  it  was  clearly  insufficient  in  law  to 
establish  the  conclusion  claimed  for  it.  (Ameri- 
can Academy  of  Music  v.  Smith,  4  P.  F.  S.  130.) 
But  in  our  case  the  agreement  that  the  defendant 
should  not  be  personally  liable  was  straight-for- 
ward, direct,  and  in  good  faith,  and  is  to  be 
sanctioned  and  ratified  just  as  the  parties  to  it 
intended  it  should  be. 

Rule  discharged. 

Opinion  by  Briggs,  J. 

[See  Lippincott*s  Esute,  4  Weekly  Notes,  103; 
Stokes  V,  Williams,  Id.  370.] 


C^tpftatts'  Court. 


Jan.  22,  1878. 

Anders's  Estate. 
Decedenfs  contract — Unexecuted  contract  to  com^ 
vey  real  estate— Jurisdiction  of  Orphans^  Court 
to  decree  specific  performance —  When  vendee  not 
bound  to  accept  title — Building  restrictions — 
When  unreasonable y  or  affecting  the  enjoyment 
and  value  of  the  property,  specific  performance 
will  not  be  decreed  against  vendee, 
Sur  petition  for  a  decree  for  specific  perform- 
ance. 

The  petition  of  Joseph  Ryan  and  I.  P.  O'Neil, 
executors  of  Sarah  Anders,  alleged  that  prior  to 
her  death  the  decedent  entered  into  a  contract 
with  one  Michael  McGarry,  by  which  the  latter 
was  to  erect  for  her  a  back  building  to  a  house 
then  owned  and  occupied  by  her,  for  which  she 
agreed  to  convey  to  the  said  McGarry  certain  lots 
of  ground,  valued  at  $1000,  and  to  pay  the  rest  of 
the  consideration  in  cash ;  that  McGarry  carried 
out  his  part  of  the  agreement  and  completed  the 
work.  The  said  agreement  was  in  writing,  but 
signed  only  by  McGarry. 

The  executors  further  averred  in  their  petition 
that  they  were  ready  and  willing  to  perform  the 
part  of  the  decedent  in  this  agreement  by  making 
a  conveyance  of  the  aforesaid  lots,  and  prayed 
for  a  citation  to  be  issued  to  various  parties  in 
interest,  devisees  under  the  will  of  the  testatrix, 
and  to  Michael  McGarry,  the  respondent,  to 
show  cause  why  a  specific  performance  of  the 
contract  by  the  executors  should  not  be  decreed. 
A  citation  issued  accordingly  to  the  above  par- 
ties returnable  on  the  27th  of  October,  1877, 
when  the  respondent  filed  an  answer  which  in 
substance  set  forth :  that  at  the  time  of  making 
the  agreement  the  respondent  bargained  with  the 
decedent  for  an  absolute  and  unqualified  owner- 
ship in  the  real  estate  to  be  conveyed  in  consid- 
eration of  the  alterations  and  repairs  done  to  the 
decedent's  house,  but  that  the  respondent  after- 
wards found  that  the  real  estate  was  burdened 
with  the  following  building  restrictions  as  ap- 
peared by  the  deed  to  Sarah  Anders  : — 

"  Not  to  erect  any  dwelling  house  of  a  less  width  than 
seventeen  feet,  nor  any  glue  factory,  bone  boiling,  lamp- 
black and  printers'  ink  factory,  varnish,  turpentine,  cam- 
{>hene,  or  burning-fluid  factory,  etc.,  or  open  any  street, 
ane,  alley,  court,  or  avenue  of  a  less  width  than  fifty  fret 
except  such  private  alley  as  may  be  necessary  as  a  passage 
way  or  watercourse." 

The  answer  further  alleged,  that,  were  the  re- 
spondent ''compelled  to  ^ccept  the  title  to  the 
aforesaid  real  estate,  the  above  restrictions  would 
interfere  with  his  enjoyment  and  work  greatly  t» 
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his  injury,  and  that  an  absolute  and  unqualified 
ownership  and  nothing  else  is,  he  is  advised  and 
believes,  the  only  title  to  the  real  estate  which 
he  should  be  compelled  to  take." 
J,  Duross  CBryatty  for  the  petitioners. 
Thomas  E,  Merchant^  for  the  respondent. 

Feb.  9,  1878.  The  Court.  This  is  a  petition 
in  the  nature  of  a  bill  for  the  specific  performance 
of  a  decedent's  contract.  The  contract  was  not 
that  ordinarily  entered  into  by  parties  for  the  sale 
and  conveyance  of  land,  but  was  an  agreement 
by  decedent  to  pay  the  respondent  for  the  im- 
provement of  her  dwelling  house,  by  conveying 
to  him  certain  unimproved  lots  of  ground.  The 
agreement  was  in  writing,  signed  by  the  respon- 
dent alone,  but  was  accepted  by  the  decedent. 
The  respondent  performed  his  part  of  the  con- 
tract, but  decedent  died  without  having  conveyed 
the  lots  of  ground,  or  making  any  provision  for 
their  conveyance.  Her  executors  now  aver  their 
readiness  to  execute  a  conveyance  to  the  respon- 
dent, and  complete  the  contract.  But  while  ad- 
mitting the  making  of  the  contract,  and  his  part 
of  its  performance,  the  respondent  refuses  to  ac- 
cept a  deed  of  conveyance  of  the  lots  of  ground, 
for  the  reason  that  they  are  subject  to  certain 
building  restrictions,  which  would  interfere  with 
his  enjoyment  and  use  of  the  land,  and  work 
greatly  to  his  injury.  These  restrictions,  and 
those  of  a  like  character,  are  frequently  imposed 
upon  vendees  of  land  within  this  city,  and  are 
intended  to  prevent  the  depreciation  in  value  of 
adjacent  and  neighboring  lands  of  the  vendors, 
by  prohibiting  the  erection  of  buildings  for  noi- 
some or  dangerous  occupations,  the  opening  of 
narrow  courts  or  alleys,  or  building  dwelling 
houses  of  less  than  a  prescribed  width  in  front. 

By  the  Act  of  1834  (Purd.  Dig.  276),  under 
whose  provisions  this  proceeding  has  been  insti- 
tuted, the  Orphans'  Court  is  authorized,  **if  the 
fects  of  the  case  be  sufficient  in  equity,  and  no 
sufficient  cause  be  shown  to  the  contrary,  to  de- 
cree the  specific  performance  of  such  contract.** 
But  in  all  cases  the  same  principles  govern  as  in 
a  Court  of  Equity.  (Brady's  Appeal,  66  Penn. 
277.)  And  wherever,  therefore,  a  chancellor 
would  direct  a  conveyance  to  be  made  in  dis- 
charge of  a  decedent's  undertaking,  the  proper 
Orphans'  Coturt  is  bound  to  interpose  its  statutory 
authority  with  like  effect.  (Brightly's  Equity, 
218,  and  cases  cited.)  But  if  there  be  anything 
inequitable  in  the  transaction,  specific  perform- 
ance will  not  be  decreed ;  it  is  of  grace,  and  not 
of  right.  (Pennock  r.  Freeman,  i  Watts,  401.) 
And  the  nature  and  terms  of  the  contract  sought 
to  be  enforced,  must  be  clear  and  capable  of  as- 
certainment from  the  instrument  itself,  without 
the  aid  of  parol  testimony.  (Hammer  v.  McEl- 
downey,  10  Wright,  334.)    In  that  case  a  bill  for 


the  specific  performance  of  a  contract  for  the  sale 
of  **  houses  on  Smithfield  Street"  was  dismissed. 

In  the  present  case  the  contract  was  to  pay  for 
work  done  and  materials  furnished  by  the  con- 
veyance of  "Lots  at  51st  and  Spruce  Streets," 
and  is  equally  objectionable  by  reason  of  indefi- 
niteness  and  uncertainty.  But  the  vendee  is  en- 
titled, not  only  to  a  good  and  marketable  title, 
but  also  to  an  ownership  unfettered  by  conditions 
which  interfere  with  the  use  and  enjoyment  of 
the  land.  In  Lesley  v.  Morris  (9  Phila.  Rep. 
no),  an  action  of  covenant  by  vendor  againsf 
vendee  upon  articles  for  the  sale  of  land,  the  de- 
fendant declined  to  take  the  land,  for  the  reason, 
inter  aiia,  that  it  was  subject  to  restrictions  not 
to  build  any  frame  or  wooden  buildings,  and  if 
any  piazza  should  at  any  time  be  erected,  the 
same  should  be  erected  fronting  to  the  south. 
Thayer,  J.,  held  that  the  first  restriction  was 
reasonable,  and  could  not  be  maintained  as  a 
serious  objection  against  the  plaintiff's  right  to 
recover,  but  the  second  had  **a  tendency,  not 
only  to  diminish  the  enjoyment  of  the  estate,  but 
also  to  affect  its  marketable  value  to  a  consider- 
able degree." 

Here  the  restriction  not  to  erect  or  suffer  to  be 
erected  any  glue  factory,  bone  boiling,  lamp- 
black, varnish  or  turpentine  factory,  or  chemical 
laboratory,  slaughter-house,  tallow  chandlery  or 
distillery,  cannot  be  considered  as  unreasonable 
or  prejudicial  to  the  full  and  absolute  enjoyment 
of  the  land ;  but  on  the  other  hand,  the  cove- 
nant not  to  erect  or  suffer  to  be  erected  any 
dwelling  house  of  a  less  width  in  front  than  seven- 
teen feet,  nor  lay  out  or  open  any  street,  lane, 
alley,  court,  or  avenue  of  a  less  width  than  fifty 
feet,  or  suffer  to  be  erected  any  dwelling  house 
upon  any  such  street,  court,  or  avenue,  is  of  a 
far  different  character.  These  restrictions  not 
only  limit  and  diminish  the  use  and  enjoyment  of 
the  estate,  but  being  perpetually  and  inseparably 
incident  to  the  title,  might  considerably  affect  its 
value.  It  also  appears  that  the  respondent  had 
no  notice  of  these  restrictions  until  so  informed 
by  counsel.  For  the  reasons  stated,  and  as  it 
would  be  inequitable  to  compel  the  respondent 
to  accept  a  conveyance  hampered  with  restrictions 
and  covenants,  of  which  he  was  ignorant  at  the 
time  the  contract  was  made,  we  must  refuse  the 
decree  for  a  specific  performance. 

Petition  dismissed. 

C^inion  by  Hanna,  J. 
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®l.  g).  Circuit  eourt- 


Ja».  6,  1878. 
McComb  V.  The  Credit  Mobilier  of 
America  et  al. 

Corporations — Subscriptions  to  stock — Laches  in 
making^  payment — Abandonment  of  contract — 
Authority  of  officer  of  a  corporation  to  receioe 
subscriptions  to  stodL^Limitations  thereof. 

To  entitle  a  subscriber  to  stock  to  demand  shares  from 
the  company,  where  no  payment  has  been  made,  and  a 
considerable  time  has  elapsed  before  suit,  the  plaintiff  must 
show  that  the  officer  of  the  company  had  authority  to  make 
%  contract  on  an  indefinite  credit. 

Otherwise  no  contract  exists  on  which  he  can  claim  title. 

Hearing  on  bill,  answer,  and  proofs. 

The  bill,  filed  Oct.  26,  1868,  set  forth  that  m 
March,  1866,  the  complainant  McComb  agreed 
with  Crane,  the  treasurer  of  the  Credit  Mobilier, 
to  take  250  shares  of  the  capital  stock  of  the  cor- 
poration, and  drew  for  that  amount  on  Fant,  for 
whom  the  shares  were  taken .  Fant  declined  pay- 
ing the  draft,  and  taking  the  stock.  McComb 
then  agreed  to  take  up  the  draft,  and  Fant  trans- 
ferred his  right  to  the  stock  to  him.  McComb 
.  tendered  ^25,000,  the  agreed  price  of  the  shares, 
in  May,  1866,  but  refused  to  allow  Crane  to  have 
the  money,  unless  he  would  then  issue  him  a  cer- 
tificate. Crane  offered  a  receipt  and  promised  a 
certificate  on  the  return  of  the  president,  who  was 
then  in  Omaha.  McComb  refused  to  pay  on  these 
terms.  In  June,  i86d,  the  entry  of  the  receipt 
of  the  i 2 5, 000  for  the  stock  by  the  draft  on  Fant 
was  cancelled  by  a  cross  entry. 

The  bill  prayed  that  the  stock  should  be  issued 
to  McComb  with  all  dividends  paid  in  the  inter- 
val. 

There  was  no  evidence  that  Crane  had  author- 
ity to  make  any  contract  for  the  shares,  except 
upon  the  terms  of  the  charter,  and  there  was  no- 
thing special  in  those  terms.  The  plaintiff  en- 
deavored to  prove  that  his  right  was  recognized 
by  the  company  until  February,  1867,  and  then 
first  denied.  The  value  of  the  stock  had  greatly 
increased  in  the  mean  time. 

The  defendants  endeavored  to  prove  that  the 
contract  or  claim  had  been  abandoned,  and  that 
McComb's  conduct  in  1866-7  showed  he  did  not 
claim  the  stock,  nor  pretend  to  be  bound  to  pay 
for  it. 

Under  the  ruling  of  the  Court,  the  only  mate- 
rial point  on  the  present  hearing  was,  whether  an 
ownership  of  shares  by  contract  was  shown. 

y.  E.  Gowen  zxA  Jeremiah  S,  Blacky  for  com- 
plainant. 

The  contract  passed  the  title.     The  books 


showed  that  the  draft  on  Fant  was  accepted  as 
payment.  While  the  stodc  was  below  par  the 
plaintiff  was  given  no  reason  to  suppose  his  right 
would  be  denied,  and  the  remedy  of  the  com- 
pany was  to  sue  on  the  draft. 

McMurtriCy  contra.  The  contract  was  for 
cash,  the  draft  being  taken  as  cash.  When  that 
was  rettimed  unpaid — no  shares  having  been  is- 
sued— the  situation  of  the  parties  was  precisely 
that  of  a  seller  for  cash  who  receives  a  check  on  a 
bank  where  there  are  no  funds,  and  the  goods  have 
not  been  delivered.  The  purchaser  cannot  keep 
the  seller  forever  in  the  position  of  one  who  re- 
tains goods  as  security  for  the  price.  The  act  of 
the  company  in  cancelHng  the  credit  by  the  cross 
entry  in  June,  1866,  showed  they  had  abandoned 
the  contract.  After  that  the  position  of  McComb 
was  that  of  any  other  buyer  for  cash,  where  no- 
thing had  been  paid  and  no  delivery  made.  N^ 
title  ever  passed.  It  was  merely  contractual,  and 
that  ended  by  the  neglect  to  pay  within  a  reason- 
able time. 

Jan.  14, 1878.  The  Court  (McKennan  and 
Cadwalader,  JJ.).  The  Credit  Mobilier  of 
America  is  a  corporation  established  by  the  laws 
of  the  Stirte  of  Pennsylvania,  and  its  officers,  wha 
rejM-esentcd  it  in  the  transaction  upon  which  the 
complainant  founds  his  title  to  relief,  appear  to 
have  been  authorized  to  receive  subscriptions  to 
its  capital*  stock,  and  to  issue  such  stock  to  sub- 
scribers on  payment  of  its  par  value  in  cash,  and 
they  may  have  had  incidental  authority  to  allow 
a  reasonable  time  for  such  payment.  But  they 
had  no  power  to  give  an  indefinite  extension  of 
credit,  and  the  complainant  could  not  by  any 
arrangement  or  combination  with  them  obtain  it* 

Dealing  with  the  ministerial  officers  of  a  corpo^ 
ration  touching  a  subject  over  which  they  had  only 
such  control  as  was  clearly  conceded  to  them,  it 
was  his  duty  to  inquire  into  the  source  and  extent 
of  their  authority,  and  he  is,  therefore,  chargeable 
with  knowledge  of  its  limitations,  and  of  the  ne- 
cessary conditions  under  which  they  could  bind 
their  constituent. 

Upon  the  admitted  facts  in  the  case,  there  was 
no  payment  or  authorized  waiver  of  payment  for 
the  stock  for  which  the  complainant  seeks  to  make 
the  defendants  accountable.  He  did  not,  there- 
fore, acquire  any  title  to  the  stock. 

This  view  of  the  case  renders  it  unnecessary  to 
consider  whether  the  complainant's  inaction,  or 
imputed  acts  of  disclaimer  on  his  part,  or  his 
alleged  assent  to  other  dispositions  of  the  stock,, 
may  have  induced  or  sanctioned  the  issue  of  the 
stock  of  the  whole  capital  to  other  persons,  so 
that  it  would  be  against  equity  to  sustain  his  pre- 
sent contention. 

Irrespective  of  these  considerations,  the  Court 
is  of  opinion  that  he  is  not  entitled  to  relief,  and 
his  bill  is,  therefore. 

Dismissed  with  costs. 
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Vol.  v.]        THURSDA  K,  FEB,  28,  1878.         [No.  5. 


g)ti¥rtmt  Courts 


RULE  V. 


CONCERNING  BAIL  IN 
ERROR. 


Adopted  February  18,  1878. 

The  existing  Rule  V.  relating  to  Bail  in  Error 
is  rescinded,  and  the  following  adopted  as  Rule 
v.,  in  lieu  thereof: — 

Rule  V.  The  defendant  in  error  or  appellee 
may,  within  twenty  days  after  notice  of  the  tak- 
ing of  bail  in  error,  except  to  the  sufficiency 
thereof,  when  the  plaintiff  in  error  or  appellant 
must  either  put  in  new  bail,  or  the  old  bail  must 
justify  within  ten  days  after  exception  taken ;  in 
default  whereof  the  writ  of  error  shall  not  be  a 
supersedeas  of  the  execution.  New  bail  may  be 
put  in  or  the  old  justified,  within  the  ten  days, 
before  the  Prothonotary  of  the  Court  in  the  pro- 
per district,  or  before  the  Prothonotary  of  the 
Court  of  Common  Pleas  of  the  county  to  which 
the  writ  of  error  shall  have  been  issued,  or  from 
which  the  appeal  shall  have  come;  and  in  the 
latter  case  the  new  recognizance,  or  the  affidavit 
of  justification,  shall  be  returned  to  the  Prothono- 
tary of  this  Court  within  the  ten  days  allowed, 
not  counting  the  day  when  the  exception  to  bail 
was  taken.  Of  the  time  and  place  of  giving  new 
bail  or  justifying  the  old,  at  least  three  days'  writ- 
ten notice  shall  be  given  to  the  opposite  party  or 
his  attorney  of  record.  For  the  purpose  of  this 
rule  the  Prothonotaries  of  the  several  Courts  of 
Common  Pleas  are  appointed  Commissioners  of 
bail. 

Adopted  by  the  Supreme  Court  at  Philadelphia, 
the  i8th  day  of  February,  A.  D.  1878. 

Per  Curiam.    Agnew,  C.  J. 


July,  '77,  29. 


Oct.  I,  1877. 


Kehoe  v.  Commonwealth. 

Criminal  lam — Murder  in  the  first  degree — Evi- 
dence— Sufficiency  of^  to  support  verdict — Ques- 
tion of  intent — Conduct  and  declarations  of 
prisoner  and  companions,  about  the  time  of  the 
murder — Res  gesta — Dying  declarations — 
Competency  of  witnesses — Co-defendants,  who 
are  awarded  a  separate  trial,  cannot  testify  for 
each  other — A  co-defendant  convicted,  but  not 
sentenced f  not  a  competent  witness-^Jurisdiction 
Vou  V.-^ 


— Felonious  beating  in  one  county  and  death  in 
another  ^^  Practice — Assignment  of  error  at 
bar. 

Where  it  appears  that  an  assault,  which  resulted  in  a 
homicide,  was  brought  about  by  concerted  action  on  the 
part  of  several  persons  with  whom  the  prisoner  was  as- 
sociated, evidence  is  admissible  relative  10  the  conduct  of 
the  prisoner  immediately  prior  to  the  assault,  and  what 
was  said  in  his  presence  by  others  with  whom  it  was  al- 
leged he  was  acting  in  pursuit  of  their  common  purpose 
to  attack  the  deceased,  and  what  occurred  after  the  attack. 

In  a  trial  for  homicide  it  was  shown  that  deceased  was 
beaten  and  rendered  senseless  about  nine  o'clock  in  the 
evening,  and  by  his  friends  carried  to  a  hotel;  that  next 
morning  he  started  to  walk  to  his  home,  about  a  mile  dis- 
tant, alone;  that  about  half  way  he  met  an  acquaintance, 
and  said  to  him:  ''Bill,  it  is  all  up  with  me.  I  will 
never  get  over  it,"  and  proceeded  to  tell  him  about  his 
injuries,  and  how  they  were  inflicted.  Two  days  later  he 
died  from  the  effects  of  these  injuries : 

Heidi  that  what  was  then  said  by  deceased  was  properly 
admitted  in  evidence  as  dying  declarations. 

One  who  has  been  tried  and  convicted  of  an  infamous 
crime,  but  not  sentenced,  in  whose  case  motions  for  ar- 
rest of  judgment  and  a  new  trial  arc  pending,  is  not  a 
competent  witness  for  one  who  was  jointly  indicted  with 
him  foivthe  same  offence,  but  granted  a  separate  trial. 

When  several  persons  are  jointly  indicted,  and  separate 
trials  are  awarded,  one  who  has  not  been  tried  is  not  a 
competent  witness  for  one  of  the  others  on  trial. 

Per  Sterrett,  J.  When  the  essential  ingredients  of 
murder  at  common  law,  or  murder  of  the  second  degree 
under  our  code,  are  shown  to  exist,  the  burden  of  raising 
th^  grade  to  murder  of  the  first  degree  devolves  on  the 
Commonwealth. 

Error  to  the  Court  of  Oyer  and  Terminer  of 
Schuylkill  County. 

John  Campbell,  Neal  Dougherty,  John  Kehoe, 
Michael  McGee,  Columbus  McGee,  and  John 
Chapman,  were  jointly  indicted  for  the  murder 
of  Frank  W.  S.  Langdon.  A  separate  trial  was 
awarded  each  of  the  defendants.  Campbell  and 
Dougherty  were  tried  and  convicted  of  murder 
in  the  second  degree,  and  on  the  9th  of  January,. 
1877,  the  case  against  John  Kehoe  was  broiaght 
to  trial,  before  Pershing,  P.  J.  The  following 
facts  appeared : — 

On  Saturday,  June  14,  1862,  about  nine 
o'clock  in  the  evening,  Frank  W.  S.  I>angdon, 
when  returning  home  from  a  meetingof  citizens, 
held  at  Williams's  Hotel,  in  Audenreid,  Carbon 
County,  to  make  arrangements  for  a  proper  cele- 
bration of  the  coming  Fourth  of  July,  was  knocked 
down  by  one  John  Campbell,  who  immediately 
passed  on  leaving  him  insensible  on  the  street. 
While  there,  prostrate,  and  seemingly  lifeless, 
Langdon  was  again  attacked  by  a  party  of  men, 
who  hurled  large  stones  at  him,  some  weighing 
two  and  a  half  pounds.  He  struggled  to  his  feet 
and  endeavored  to  escape,  and  was  pursued,  it  is 
alleged,  by  Neal  Dougherty  and  John  Kehoe,  and 
was  again  twice  kn(K±ed  down.    He  was  found 
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soon  afterwards  by  the  roadside,  unconscious,  his 
head  one  mass  of  cuts  and  bruises,  his  ear  in 
shreds  and  almost  severed  from  his  head,  his 
nose  an4  lips  cut  through,  and  some  of  his  teeth 
knocked  out.  Three  days  later  he  died,  at  his 
home  in  Schuylkill  County,  from  the  effects  of 
these  injuries.  Soon  after  Campbell  and  others 
were  arrested  for  the  murder,,  but  the  Grand  Jury 
of  Carbon  County  ignored  the  bill.  In  1876  the 
matter  was  brought  before  the  Grand  Jury  of 
Schuylkill  County,  who  found  a  true  bill  as  above 
stated. 

Langdon  had  been  a  **  ticket  boss"  at  a  coal 
breaker,  and  appeared  to  have  incurred  the  hos- 
tility of  a  number  of  workmen,  who,  it  was  al- 
leged j  formed  a  scheme  to  kill  him.  Kehoe,  it 
was  claimed,  was  associated  in  this  scheme  and 
took  part  in  the  beating  which  resulted  in  Lang- 
don's  death.  In  proof  of  this,  at  the  trial  the 
Commonwealth's  counsel  made  offers  of  evidence 
relating  to  the  conduct  and  declarations  of  Kehoe 
immediately  f)rior  to  the  beating,  and  what  was 
said  in  his  presence  by  others  with  whom  it  was 
alleged  he  was  acting  in  the  pursuit  of  their  com- 
mon purpose  to  attack  Langdon,  and  what  oc- 
curred after  the  latter  was  attacked.  Objected 
to ;  objection  overruled  and  evidence  admitted ; 
exception. 

This  evidence  showed  that  three  weeks  before 
the  murder,  Kehoe  had  used  threats  against  Lang- 
don, saying :  *'  You  son  of  a  bitch,  I  will  kill  you 
before  long,  because  you  are  robbing  me  and 
robbing  the  men  by  your  docking."  At  the 
meeting  at  Williams's  Hotel,  above  referred  to, 
and  which  Langdon  had  been  largely  instrumental 
in  getting  up,  Kehoe  came  to  the  hotel  seemingly 
desirous  of  making  trouble.  During  the  proces- 
sion, preceding  the  meeting,  he  took  a  f^g  from 
Langdon 's  hands  and,  making  a  wrap  of  it,  struck 
the  latter  in  the  face.  Afterwards  he  spit  upon 
the  flag  hanging  from  the  porch  of  the  hotel,  and, 
being  remonstrated  with,  replied  he  would  do 
worse  than  that  before  he  went  home.  There 
were  with  Kehoe  at  that  time  Campbell,  Dough- 
erty, McGee,  Chapman,  and  others,  who  formed 
a  group  in  front  of  the  hotel.  Some  of  them 
threw  pebbles  and  sand  up  on  the  porch  where 
the  band  was  playing.  Langdon  having  appeared 
on  the  porch,  one  of  them  said:  **If  they  got 
that  son  of  a  bitch  off  that  porch  they  would  kill 
him."  The  meeting  soon  afterwards  dispersed, 
and  Langdon  started  home.  A  few  minutes  later 
a  man  ivas  heard  to  cry  "don't,  don't,  for  God's 
sake  don't  I  have  had  enough,"  accompanied 
by  the  sound  of  stones  thrown  against  a  fence. 
A  number  of  witnesses  were  attracted  by  the  fray, 
who  testified  there  were  some  six  assailants,  and 
that  Langdoa  was  the  man  attacked.  Several 
witnesses  identified  Kehoe,  and  testified  that  the 
crowd  was  substantially  the  same  which  had  made 


the  disturbance  at  the  hotel,  and  had  been  seen 
together  several  times  that  evening.  Soon  after- 
wards, Kehoe  and  Dougherty  went  into  a  saloon 
and  said  they  had  been  just  twenty  minutes  coming 
from  Beaver  Meadow,  a  distance  of  four  miles; 
this  was  about  fifteen  or  twenty  minutes  after  they 
had  been  seen  at  the  hotel  making  the  disturb- 
ance. The  next  morning  Kehoe  said  to  one 
witness,  **They  killed  Langdon  last  night.  The 
boys  gave  him  a  hell  of  a  beiating." 

The  admission  of  this  evidence  constituted  the 
first  five,  together  with  the  eighth  and  ninth  as- 
signments of  error. 

Langdon,  after  he  was  found  by  his  friends, 
was  carried  to  the  hotel.  The  next  morning  he 
started  alone  from  the  hotel  to  walk  to  his  home, 
a  mile  distant.  About  half  way  there  he  met  an 
acquaintance,  one  Canvin,  and  said  to  him: 
"  Bill,  it  is  all  up  with  me.  I  will  never  get  over 
it."  Further  conversation  followed  on  the  sub- 
ject of  his  injuries  and  how  they  were  inflicted, 
which,  the  Commonwealth  offered  in  evidence. 
Objected  to  as  not  sufficiently  shown  to  be  dying 
declarations;  objection  overruled;  exception. 
(Sixth  and  seventh  assignments  of  error.) 

The  defence  offered  Neal  Dougherty  and  Co- 
lumbus McGee  to  contradict  the  testimony  on 
behalf  of  the  Commonwealth  as  to  these  three 
and  others  having  been  in  company  on  the  night 
of  the  murder.  Dougherty  had  been  tried  and 
convicted  of  the  same  homicide,  but  was  not  yet 
sentenced,  a  motion  being  pending  in  his  case 
for  arrest  of  judgment  and  a  new  trial.  The 
Commonwealth's  counsel  objected  to  Dougherty 
as  incompetent  because  convicted  of  an  infamous 
crime,  charged  in  the  indictment  pending  against 
him  and  still  undetermined.  McGee  was  ob- 
jected to  on  the  ground  that  he  was  a  co-defend- 
ant in  the  indictment  against  the  prisoner  at  bar, 
that  he  elected  to  be  tried  separately  and  had  not 
yet  been  tried.  The  objections  to  both  these 
proposed  witnesses  were  sustained.  (Ninth  and 
tenth  assignments  of  error.) 

Defendant's  counsel  presented,  inter  alia^  the 
following  points: — 

(4)  If  the  jury  believe  the  evidence  of  James 
Shearer  and  John  Cook,  that  the  defendant, 
Kehoe,  was  with  them  in  front  of  the  hotel  at  the 
time  Langdon  was  beaten  and  stoned,  and  that 
Kehoe  was  not  present  at  the  beating  and  did  not 
participate  therein,  the  verdict  of  the  jury  should 
be  for  the  defendant.  Answer :  To  this  we  say 
yes,  with  the  qualification,  that  if  the  jury  find 
from  the  evidence  that  the  defendant,  as  claimed 
by  the  Commonwealth,  entered  into  a  combina- 
tion or  conspiracy  with  the  other  defendants  to 
procure  the  killing  of  Langdon ;  if  he  counselled 
the  act  or  procured  it  to  be  done,  he  would  be 
guilty  as  an  accessory  before  the  fact,  although 
absent  at  the  time  of  the  commission  of  the 
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crime.  If  present  aiding  and  abetting,  although 
he  did  not  strike  the  blow,  he  would  be  equally 
guilty  in  the  eye  of  the  law  with  those  who  act- 
ually did  the  beating. 

(5)  If  the  jury  believe  that  a  prosecution 
against  John  Campbell  and  others  was  com- 
menced in  Carbon  County  shortly  after  Langdon 
was  beaten,  and  that  Young,  Home,  and  others 
who  now  identify  Campbell  as  the  person  who 
struck  a  blow  and  felled  Langdon  to  the  ground, 
were  present  before  the  grand  jury  and  gave  their 
evidence  as  they  then  remembered  the  circum- 
stances, and  that  the  prosecution  failed,  the  jury 
may  take  into  consideration  such  facts  in  connec- 
tion with  the  fact,  that  from  the  long  time  (fif- 
teen years),  which  has  elapsed  since  the  injuries 
were  done  to  Langdon,  that  there  is  a  strong 
probability  that  witnesses  may  have  forgotten  the 
order  of  events,  the  particular  time  of  their  occur- 
rence, and  the  persons  who  participated  therein, 
as  well  as  the  identity  of  those  whom  they  sup- 
posed they  saw.  Answer :  The  facts  in  connec- 
tion with  the  legal  proceedings  in  Carbon  County 
have  been  stated  by  the  witnesses,  and  are  for 
the  consideration  of  the  jury.  In  affirming  that, 
we  may  observe,  as  the  matter  has  been  inciden- 
tally discussed,  although  it  is  no  necessary  part  of 
our  instruction  to  the  jury,  that  at  one  time  when 
a  party  was  beaten  in  one  county  and  died  in  an- 
other it  was  held  that  the  perpetrators  of  the 
crime  could  not  be  tried  in  either  county,  be- 
cause in  neither  was  the  offence  complete.  It 
appearing  that  Langdon  was  beaten  in  Carbon 
County  and  that  he  died  in  Schuylkill  County, 
the  existing  statute  gives  jurisdiction  of  the  case 
to  this  Court. 

The  jury  found  the  prisoner  guilty  of  murder 
in  the  first  degree,  and  sentence  of  death  was  sub- 
quently  pronounced  upon  him.  Defendant  took 
this  writ,  assigning  for  error,  inter  aliay  the  ad- 
mission of  the  testimony  as  to  the  conduct,  de- 
clarations, etc. ,  of  the  prisoner  and  his  compan- 
ions about  the  time  of  the  murder ;  the  admission 
of  the  declarations  of  Langdon  after  the  beating ; 
the  rejection  of  Dougherty  and  McGee  as  wit- 
nesses, and  the  answers  to  the  points  given 
above. 

John  W.  Ryan  Twith  him  A.  Campbell  ^xA  S. 
A,  Garretf)^  for  plaintiff  in  error. 

It  is  not  denied  that  when  a  party  has  commit- 
ted a  crime,  preparations  looking  towards  it,  or 
opportunities  sought  to  accomplish  it,  may  be 
given  in  evidence  to  strengthen  the  probability 
of  his  guilt,  but  a  reasonable  doubt  about  the 
bearing  of  any  fact  offered  in  a  case  of  this  char- 
acter requires  the  rejection  of  the  offer.  Here 
detached  circumstances  having  no  apparent  or 
probable  connection  with  the  offence  charged, 
were  introduced  in  the  case  for  the  purpose  of 
procuring  a  verdict  of  murder  in  the  first  degree 


against  this  prisoner  after  two  verdicts  of  murder 
in  the  second  degree  against  other  parties,  charged 
with  participating  in  the  same  crime. 

Dying  declarations  are  not  admissible  unless 
made  under  a  sense  of  impending  dissolution  and 
a  consciousness  of  the  awful  occasion.  Langdon 
on  this  occasion  thought  himself  well  enough  to 
walk  home,  a  mile  in  distance,  alone.  He  met 
a  friend  accidentally  about  half  way,  who  walked 
with  him  while  he  made  these  declarations.  He 
dismissed  his  friend  as  he  approached  his  home, 
lest  his  wife,  seeing  him  attended,  should  think 
him  worse  than  he  was.  He  lived  for  two  days 
afterward.  Declarations  under  such  circum- 
stances should  have  been  rejected. 

It  is  not  sufficient  ground  for  the  exclusion  of 
a  witness  that  he  is  a  party  to  the  record. 

Worrell  v,  Jones,  7  Bing.  395. 

Mart  V,  Mainwaring,  8  Taun.  139. 

Pipe  V.  Steele,  2  Q.  B.  733. 

Whitehead  v.  Bank  of  Pittsburgh,  2  W.  &  S.  172 

Mevey  v.  Matthews  et  al.,g  Barr,  112. 

Paine  v.  Tilden,  20  Vermont,  554. 

Moddewell  v,  Keever,  8  W.  &  S.  65. 

Johnston  v.  Blackman,  1 1  Com.  342. 

Woodruff  V.  VNestcolt,  12  Com.  134. 

Bowen  v.  Burk,  I  Harris,  146. 

Kennedy  v,  Philipy,  I  Harris,  408. 

It  is  the  judgment  of  the  Court,  not  the  con- 
viction, which  operates  to  incapacitate  a  witness 
from  giving  evidence.  When  the  cause  is  at  an 
end  as  against  one  of  the  parties,  so  that  his  lia- 
bility is  no  longer  dependent  on  the  final  event 
as  to  the  rest,  he  may  be  called  as  a  witness  on 
either  side. 

Greenleaf  on  Evidence,  vol.  i,  pp.  470,  473. 

Van  Deusen  v.  Van  Slyck,  15  John.  223. 

Moon  V.  Eldred,  3  Hill,  104. 

Wildmarth  v,  Montford,  4  W.  C.  C.  R.  79. 

Where  two  persons  have  been  jointly  indicted 
and  one  pleads  guilty,  he  has  been  held  a  compe- 
tent witness  before  sentence,  on  the  trial  of  the 
other. 

Commonwealth  v.  Smith,  12  Metcalf,  238. 
Rex  1/.  George,  C.  &  Marsh,  iii. 
Rex  V,  Fletcher,  i  Stra.  633. 
Rex  V,  Hinks,  2  C.  &  Kir.  462. 
Commonwealth  v.  Marsh,  10  Pick.  57. 
People  V,  Bill,  10  Johnston,  95. 
Regina  v,  Hinks,  i  Dennison,  84. 
People  V,  Donnelly,  2  Park.  182. 
Shay  V,  Commonwealth,  12  Casey,  305. 

The  tenor  of  the  evidence  does  not  support  a 
verdict  of  murder  in  the  first  degree. 

[Agnew,  C.  J.  You  have  not  assigned  that 
for  error.] 

Not  specially. 

S Agnew,  C.  J.     You  must  assign  it  for  error 
argue  it.] 
rOn  the  suggestion  of  the  Chief  Justice  and 
witn  permission  of  the  Court,  counsel  for  plain- 
tiff in  error  thereupon  filed  an  additional  assign- 
ment of  error  to  the  effect,  that  the  verdict  cf 
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the  jury  of  murder  in  the  first  degree  was  against 
the  weight  of  evidence  in  the  case.) 

There  was  not  any  testimony  showing  a  delib- 
erate intent  to  take  life.  There  was  no  evidence 
that  any  weapons,  except  stones,  were  used.  If 
the  threat  was  to  be  used  in  evidence  as  to  his 
intent  to  kill,  they  should  have  shown  evidence 
of  premeditation  and  preparation  of  weapons. 

George  R.  Kaercher  and  Charles  Albright 
(with  them  Guy  E,  Farquar2Xid  F,  IV,  Hughes)^ 
contra. 

The  admission  of  the  dying  declarations  in  evi- 
dence was  a  question  for  the  determination  of 
the  Court  below  under  all  the  evidence  before  it, 
and  its  judgment  upon  the  facts  should  not  be 
reversed,  unless  it  plainly  appear  that  error  has 
been  committed. 

Fife  et  aL  v.  Commonwealth,  5  Casey,  437. 

Phillips  on  Evidence,  vol.  I,  pp.  3,  5,  and  7. 

McCorklev.  Binns,  5  Binney,  340. 

Hemphill  v.  McClimans,  12  H.  370. 
Magee  being  an  untried  joint  defendant,  could 
not  be  a  witness. 

Shay  V,  Commonwealth,  12  Casey,  305. 

Stup  V,  Commonwealth,  24  Sm.  462. 
The  authorities  quoted  by .  plaintiff  in  error 
only  go  to  show  that  a  co-defendant  may  in  cer- 
tain cases  be  a  witness  when  the  ca.se  as  to  him  is 
at  an  end.  With  a  motion  for  arrest  of  judgment 
and  a  new  trial  pending,  the  case  of  Dougherty 
was  not  at  an  end,  and  he  therefore  was  not  a 
competent  witness. 

Greenleafon  Evidence,  vol.  I,  sect.  363. 

State  V,  Young,  39  N.  H.  283. 
A  party  to  the  record  cannot  be  a  witness. 

Kirk  V.  Ewinu,  2  Barr,  455. 

Given  %k  Albert.  5  Watts  &  Sergt.  333. 

Wolf  V  Finks,  i  Barr,  439. 

Cambria  Iron  Co.  v.  Tomb,  12  Wr.  394. 

Parke  v.  Bird,  3  Barr,  360. 

Irwin  V.  Shuemaker,  4  Barr,  177. 

Lies  V.  Stub,  6  Watts,  48. 

Stub  V.  Leis,  7  Watts,  43. 

Marshall  v.  Bank,  i  Casey,  386. 

Noble's  Administrators  ?'.  Laley,  14  Wr.  284. 

Swanzey  v.  Parker,  14  Wr.  454. 

The  evidence  was  sufficient  to  support  the  ver- 
dict of  the  jury;  the  evidence  of  intent  was  the 
threats. 

[Agnew,  C.  J.  These  threats  being  confined 
to  Kehoe,  there  arises  the  necessity  of  showing 
that  the  one  who  threatened  death  caused  the 
death.] 

There  was  no  post-mortem  examination,  no 
evidence  as  to  which  was  the  mortal  wound.  It 
was  the  persistent  attempts  and  repeated  blows 
that  killed.  Kehoe  was  present,  and  all  the  evi- 
dence showed  a  concerted  effort  to  kill  the  man. 

[Agnew,  C.  J.  There  may  have  been  malice, 
there  may  have  been  an  intention  to  beat  and 
beat  badly;  but  was  there  any  evidence  of  an 
iitent  to  take  life?] 

The  intent  whether  to  kill  or  beat  was  a  con- 


troverted point  before  the  jury;  and  they,  by 
their  verdict,  found  that  there  was  an  intent  to 
take  life. 

Jan.  7,  1878.  The  Court.  The  plaintiff  in 
error  was  indicted  jointly  with  five  others  for  the 
miuxier  of  Frank  W.  S.  Langdon,  charged  to 
have  been  committed  at  Audenried  on  the  14th 
day  of  June,  1862.  The  defendants  each  de- 
manded a  separate  trial,  which  was  granted.  The 
assignments  of  error  relate  exclusively  to  the  trial 
of  John  Kehoe,  and  we  are  not  called  upon  to 
consider  the  legal  status  of  any  of  the  other  de- 
fendants, except  in  so  far  as  it  may  have  affected 
their  competency  as  witnesses,  or  otherwise  have 
a  legitimate  bearing  on  the  present  case. 

The  testimony  before  the  jury  was  of  such  a 
character  as  to  leave  no  reasonable  doubt  in  their 
minds  that  an  atrocious  murder  was  committed 
upon  the  person  of  Langdon,  and  it  was  equally 
clear  that  several  persons  were  concerned  in  its 
commission.  A  great  deal  of  testimony,  direct 
as  well  as  circumstantial,  was  introduced  for  the 
purpose  of  showing  that  John  Kehoe  participated 
in  the  homicide,  and  it  thus  became  a  question 
of  fact  exclusively  for  the  jury.  By  their  verdict, 
the  felony  charged  in  the  indictment,  as  well  as 
his  guilty  participation  therein,  has  been  conclu- 
sively established.  It  is  very  clear  to  our  minds 
that  the  testimony  was  quite  sufficient  to  warrant 
a  verdict  of  guilty;  but  it  is  claimed  that  it  did 
not  justify  the  jury  in  finding  the  higher  grade  of 
murder.  This  would  be  so  if  there  was  no  testi- 
mony from  which  the  jury  might  fairly  and  rea- 
sonably find  that  the  killing  was  wilful,  deliberate, 
and  premeditated,  as  well  as  malicious  and  with- 
out justification  or  excuse. 

When  the  essential  ingredients  of  murder  at 
common  law,  or  murder  of  the  second  degree 
under  our  code,  were  shown  to  exist,  the  burthen 
of  raising  the  grade  to  murder  of  the  first  degree 
devolved  on  the  Commonwealth. 

The  previous  threats  of  the  prisoner,  the  manner 
and  circumstances  of  the  attack  on  the  deceased, 
and  the  atrocious  severity  of  the  injuries  inflicted 
on  his  person,  were  mainly  relied  on  for  the  pur- 
pose of  proving  the  intent  to  kill.  It  was  shown 
that  Langdon  was  **  ticket  boss'*  at  the  colliery, 
and  as  such  it  was  his  duty  to  see  that  the  coal, 
as  it  came  out  of  the  mine,  was  clean ;  and,  if 
not,  to  dock  the  delinquent  diggers;  that  com- 
plaints were  made  of  his  docking,  and  about  three 
weeks  before  he  was  murdered  Kehoe  threatened 
to  kill  him  because  he  was  robbing  him  and  oth- 
ers there  by  his  docking.  It  may  be  said  that 
Kehoe  was  somewhat  intoxicated  at  the  time,  and 
that  his  threats  were  mere  idle  bravado  intended 
to  intimidate  Langdon.  It  is  true  the  witness 
says  he  was  **in  liquor;'*  but  it  by  no  means  fol- 
lows that  he  did  not  mean  what  he  said*     When 
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men  are  under  the  influence  of  liquor,  they  are 
perhaps  more  unguarded  and  outspoken  than 
when  duly  sober.  The  testimony  tends  to  show 
that  Langdon  had  become  obnoxious,  especially 
to  Kehoe,  on  account  of  the  manner  in  which  he 
discharged  his  duties  as  "ticket  boss,"  and  that 
in  making  the  threats  he  was  actuated  by  feelings 
of  hatred  and  revenge.  These,  however,  were 
matters  of  fact  to  be  determined  by  the  jury. 

In  endeavoring  to  discover  the  motive  and  in- 
tention of  the  prisoner,  they  would  naturally  and 
properly  consider,  among  other  things,  the  inhu- 
man manner  in  which  Lsmgdon  was  assaulted  and 
beaten  without  provocation,  the  fiendish  cruelty 
with  which  his  assailants  persevered  in  their  wicked 
purpose,  even  after  he  had  begged  them  to  desist 
and  spare  his  life. 

When  these  and  all  the  attendant  circumstances 
are  taken  into  consideration,  in  connection  with 
the  previous  threats  to  kill  him,  there  was  quite 
sufficient  before  the  jury  to  warrant  the  conclu- 
sion that  they  intended  to  carry  the  threat  into 
execution.  Dr.  Dimmick  and  other  witnesses 
who  speak  of  the  condition  in  which  Langdon 
was  found  describe  his  head  as  **  almost  a  com- 
plete mass  of  wounds  and  bruises." 

They  say  "in  fact  his  whole  head  was  a  mass 
of  wounds,  more  particularly  about  the  posterior 
part;"  one  of  his  ears  was  lacerated,  and  almost 
severed  from  his  head ;  his  nose  and  lip  were  cut 
through,  and  some  of  his  teeth  knocked  out.  It 
was  satisfactorily  shown  that  death  resulted  from 
the  injuries  in  less  than  three  days;  and,  if  he 
had  not  been  a  man  of  vigorous  constitution,  he 
could  not  have  siurvived  so  long.  If  it  may  be 
presumed  that  men  intend  the  natural  and  ordi- 
nary consequences  of  their  acts,  it  required  no 
strained  inference  to  reach  the  conclusion  that 
they  intended  to  beat  him  to  death.  But  the 
jury  had  no  occasion  to  rely  exclusively  upon 
any  such  presumption.  The  previous  threats  and 
subsequent  conduct  of  the  prisoner  tended  strongly 
to  the  same  conclusion. 

When  he  met  the  witness,  William  King,  early 
next  morning,  he  said,  "I  was  up  at  Pottsville 
last  night,  and  they  killed  Langdon."  How 
came  he  to  use  this  expression  if  the  idea  of  kill- 
ing Langdon  had  not  been  previously  entertained? 
And  scattered  throughout  the  testimony  there  are 
a  number  of  facts  and  circumstances  which  tend 
to  connect  the  prisoner  with  the  murder,  and  at 
the  same  time  justify  the  jury  in  determining  the 
degree  as  they  did.  It  is  unnecessary  to  refer  to 
them  in  detail  or  at  greater  length  than  has  been 
done.  They  all  appear  to  be  consistent  with 
the  theory  upon  which  the  verdict  must  have  been 
based,  and  at  the  same  time  irreconcilable  with 
any  reasonable  hypothesis  of  the  prisoner's  inno- 
cence. The  body  of  the  offence  was  clearly  es- 
tablished.   There  could  be  no  doubt  that  Lang- 


don was  murdered,  and  the  evidence  was  amply 
sufficient  to  justify  the  jury  on  finding  that  the 
prisoner  was  one  of  the  guilty  parties,  and  that 
the  grade  of  his  offence  was  murder  of  the  first 
degree.  A  careful  review  of  the  evidence  satis- 
fies us  that  "all  the  ingredients  necessary  to  con- 
stitute murder  of  the  forst  degree  were  proved  to 
exist." 

The  supplemental  error  assigned  at  bar  during 
the  argument  is  therefore  not  sustained. 

The  first  five  together  with  the  eighth  and  ninth 
assignments  of  error  relate  to  the  conduct  and 
declarations  of  Kehoe  immediately  prior  to  the 
beating  of  Langdon,  and  what  was  said  in  his 
presence  by  others  with  whom  it  was  alleged  he 
was  acting  in  the  pursuit  of  their  common  pur- 
pose to  attack  Langdon,  and  what  occurred  after 
he  was  attacked. 

As  has  been  already  remarked,  it  was  very 
evident  that  in  the  assault  on  Langdon  there  was 
what  at  least  appeared  to  be  concerted  action  on 
the  part  of  several  persons  with  whom  Kehoe  was 
associated,  and  it  would  have  been  impossible  for 
the  jury  to  have  had  an  intelligent  understanding 
of  the  case  without  being  informed  as  to  the  facts 
and  circumstances,  leading  to  and  connected 
with  the  main  transaction.  Many  of  the  matters 
embraced  in  these  assignments  fall  properly  under 
the  head  of  res  gesta ;  and  while  some  of  them 
may  have  had  but  little,  if  any,  bearing  on  the 
case,  we  are  unable  to  see  that  the  prisoner  could 
have  been  in  any  way  unduly  prejudiced  by  any 
of  the  testimony  to  which  objection  was  made. 
As  a  general  rule  everything  that  pertains  to  the 
proper  surroundings  of  the  crime  charged  is 
admissible.  We  cannot  say  that  the  rule  was 
violated  in  this  case.  The  length  of  time  that  ha» 
elapsed,  nearly  fifteen  years,  between  the  con- 
mission  of  the  offence  and  the  date  of  trial, 
made  it  more  difficult  to  develop  the  facts  of  the 
case  without  the  introduction  of  some  unimport- 
ant circumstances  the  relevancy  of  which  may 
not  have  been  quite  clear.  We  have  been  unable 
to  discover  any  material  error  in  the  matters  com- 
plained of  in  either  of  the  foregoing  assign- 
ments. 

The  sixth  and  seventh  assignments  relate  to  the 
alleged  dying  declarations.  The  testimony  on 
which  they  were  admitted  appears  to  show,  and 
no  doubt  satisfied  the  Court  that  they  were  made 
by  the  deceased  under  a  sense  of  impending  dis- 
solution. In  determining  the  state  of  his  mind, 
at  the  time,  the  nature  and  character  of  the  inju- 
ries from  which  he  was  then  suffering  were  to  be 
considered  in  connection  with  what  he  said  in 
regard  to  their  fatal  effect,  and  if  he  really  be- 
lieved that  death  was  impending,  as  the  speedy 
result  of  those  injuries,  his  declarations  were  pro- 
perly admitted. 

It  was  a  question  for  the  Court,  and  while  in 
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some  respects  it  may  be  considered  a  close  one, 
we  ihink  it  was  rightly  determined. 

The  tenth  and  eleventh  assignments  relate  to 
the  rejection  of  Columbus  McGee  and  Neal 
Dougherty,  as  witnesses  offered  on  the  part  of  the 
prisoner  on  the  ground  that  they  with  others  were 
indicted  jointly  with  him  for  the  same  homicide, 
and  that  Dougherty  had  been  tried  and  convicted, 
but  not  sentenced. 

In  the  case  of  McGee  the  question  presented 
is,  whether,  when  several  persons  are  jointly  in- 
dicted and  separate  trials  are  awarded,  one  who 
has  not  been  tried  is  a  competent  witness  for  one 
of  the  others  on  trial. 

This  was  one  of  the  questions  in  Shay  v.  Com- 
monwealth (i2  Casey,  305)  in  which  it  was  held 
that  he  was  incompetent.  This  case  was  followed 
by  Staup  v.  Commonwealth  (24  P.  F.  Smith, 
458)  in  which  the  present  Chief  Justice,  deliver- 
ing the  opinion  of  the  Court,  says:  **  Defend- 
ants jointly  indicted  for  murder,  though  severing 
in  their  defence,  cannot  testify  for  each  other. 
The  love  of  life  is  too  strong  to  be  placed  in  the 
balance  ac-ainst  truth,  and  the  result  might  often 
be  that  both  defendants  would  be  acquitted  when 
both  were  guilty." 

A  different  rule  has  sometimes  been  recognized, 
but  the  decided  weight  of  authqrity  accords  with 
our  own  case. 

The  case  of  the  other  witness,  Neal  Dougherty, 
differs  only  in  this,  that  he  had  been  tried  and 
convicted,  but  not  sentenced,  and  motions  in 
arrest  of  judgment  and  for  a  new  trial  were  pend- 
ing at  the  time  he  was  offered.  Was  he  thereby 
rendered  competent  ?  We  think  not.  It  is  clear 
tliat  when  the  prosecution,  as  to  one  of  several 
defendants  is  fully  ended,  either  by  acquittal, 
entry  of  a  nolle  prosequi^  or  by  a  verdict  of  guilty 
and  judgment  thereon,  he  is  a  competent  witness, 
unless  disqualified  by  the  ^'udgment  as  in  case  of 
sentence  for  crime  of  an  infamous  nature.  In 
such  case  it  is  the  judgment  that  renders  the  con- 
vict infamous,  and  the  disqualification  continues 
ur.til  it  is  removed  by  pardon  or  otherwise.  In 
Rex  V.  Fletcher  (i  Strange,  633)  two  persons 
were  jointly  indicted,  one  of  whom  plead  guilty 
ard  paid  his  fine ;  it  was  held  by  Lord  Chief  Jus- 
tice Raymond  that  he  was  a  competent  witness 
for  the  other  for  the  obvious  reason  that  the 
matter  was  at  an  end,  as  to  him.  He  was  no 
longer,  in  any  just  sense,  a  party  to  the  record. 
His  testimony  could  have  no  possible  effect  on  his 
own  punishment,  for  that  had  been  inflicted  and 
satisfied;  nor  upon  any  subsequent  proceedings 
against  him,  for,  as  to  him,  all  proceedings  had 
terminated.  But  the  case  is  very  different  when 
the  prosecution  has  not  been  ended:  when  a 
verdict  of  guilty  has  been  rendered,  and  efforts 
are  being  put  forth  to  arrest  judgment  or  secure 
a  new  trial.  At  no  period  in  the  progress  of  a 
case  perhaps  is  the  defendant  more  interested  in 


furnishing  exculpatory  evidence  in  behalf  of  his 
co-defendants,  who  after  being  liberated  by  his 
testimony  would  become  competent  witnesses  for 
him  in  the  event  of  a  new  trial. 

In  the  State  v.  Young  (39  N.  H.  283)  a  de- 
fendant who  plead  nolo  contendere^  bpt  against 
whom  no  judgment  had  been  pronounced,  was 
held  to  be  incompetent,  as  a  witness  for  his  co- 
defendant.  In  delivering  the  opinion  of  the 
Court  Mr.  Justice  Fowler  says,  **  It  seems,  not- 
withstanding cases  to  the  contrary,  that  a  defend- 
ant cannot  properly  be  admitted  as  a  witness  for 
his  co-defendant  in  a  criminal  case,  until  he  has 
ceased  to  be  a  party  to  the  proceeding.  No 
plea,  merely,  unless  followed  by  judgment  in 
accordance  with  it,  can  operate  to  remove  the 
disqualification.  So  long  as  he  remains  a  party 
to  the  proceeding,  so  long  as  anything  remains 
to  be  done  against  him  which  may,  by  possibility 
be  affected  by  his  own  testimony,  he  is  incom- 
petent.*' 

In  some  cases  confusion  of  thought  has  appa- 
rently arisen  from  speaking  of  the  conviction  of 
a  defendant  as  the  end  of  the  case.  When  con- 
viction by  judgment  of  the  Court  is  meant  this 
is  correct,  but  when  a  plea  admitting  guilt,  or  a 
verdict  of  guilty  not  followed  by  judgment,  is 
regarded  as  a  conviction  which  ends  the  case,  it 
is  erroneous. 

We  are  satisfied  that  both  reason  and  weight  of 
authority  concur  in  the  conclusion  that  neither  of 
the  witnesses  offered  was  competent,  and  therefore 
no  error  was  committed  in  rejecting  them. 

The  remaining  assignments  of  error  are  not 
sustained,  and  there  appears  to  be  nothing  con- 
nected with  either  of  them  that  requires  special 
notice.  The  defendant's  fourth  point  was  affirmed 
with  an  explanation  and  qualification  which  the 
circumstances  of  the  case  appear  to  have  justified. 
The  fifth  point  was  substantially  affirmed,  and  the 
suggestions  therein  contained  were  properly  rec 
ferred  to  the  jury  for  their  consideration.  What 
was  said  by  the  Court  in  the  same  connection, 
relative  to  its  jurisdiction  of  the  case  was  correct 
in  itself,  and  in  no  way  calculated  to  prejudice 
the  defendant. 

The  learned  President  of  the  Oyer  and  Ter- 
miner appears  to  have  conducted  the  trial  with 
great  care  and  due  regard  to  the  rights  of  the 
plaintiff  in  error  ;  the  principles  of  law  involved 
were  fully  and  clearly  explained  to  the  jury,  and 
the  testimony  was  so  received  and  submitted,  as 
to  leave  them  entirely  free  in  the  discharge  of 
their  duties  as  judges  of  the  facts. 

Guided  in  their  deliberations  by  correct  and 
appropriate  instructions,  and  acting  under  the 
solemnity  of  their  oaths  they  found  the  defendant 
guilty  of  murder  in  the  first  degree. 

The  record  discloses  nothing  that  would  justify 
us  in  disturbing  the  judgment. 

The  judgment  of  the  Court  of  Oyer  and  Ter^ 
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miner  is  affirmed,  and  it  is  ordered  that  the  re- 
cord be  remitted  for  the  purpose  of  carrying  the 
sentence  into  execution. 
Opinion  by  Sterrett,  J. 


Jan.  '77,  75.  Jan.  14,  1878. 

The  Girard  Life  Insurance,  etc.,  Co.  v. 
Stewart. 

Mortgage — Personal  liability  of  vendee  of  land 
^^  under  and  subject  to  a  mortgage — Parol 
evidence  to  vary  effect  of  deed —  Vendee ,  who  is 
a  mere  naked  trustee,  not  personally  liable  to 
assignee  of  mortgage. 

The  defendant,  as  grantee  of  property  '*  under  and  sub- 
ject" to  a  mortgage,  was  sued  in  assumpsit  by  the  assignee 
of  the  mortgage  for  a  balance  due  ihereon  after  sheriff's 
sale  of  the  mortgaged  premises.  The  defendant  offered 
parol  evide:  .ce  to  show  that  he  was  not  the  real  purchaser, 
but  a  dry  trustee ;  and  that  he  entered  into  no  agreement 
to  pay  the  mortgage : 

JJfldf  that  such  evidence  was  admissible. 

Held,  further,  that  the  defendant,  under  such  circum- 
stances, was  not  personally  iiable  for  the  mortgage  debt. 

Semble,  that  the  criterion  of  personal  liability  on  the 
part  of  a  purchaser  of  land  fjr  an  encumbrance  to  which 
the  property  is  subjected  is  the  contract  or  consent  of  the 
purchaser  to  become  bound  for  it,  where  the  debt  forms  a 
part  of  the  consideration  he  is  to  pay  for  the  encumbered 
property. 

The  undertaking  to  pay  the  encumbrance  is  a  contract 
with  the  vendor. 

Where  the  property  is  cast  upon  the  party  by  act  of  law. 
or  by  the  ai»ency  of  others  who  are  the  beneficiaries,  there 
is  no  reason  for  assuming  that  he  intended  to  bind  himself. 

Error  to  Common  Pleas  No.  4,  of  Philadelphia 
County. 

Assumpsit,  by  the  Girard  Life  Insurance,  An- 
nuity and  Trust  Company,  assignee  of  a  mort- 
[  a^e,  against  Srewart,  the  vendee  of  the  premises 
upon  which  said  mortgage  was  secured. 

The  mortgage  in  question,  for  $1200,  was  exe- 
cuted April  3,  1873,  by  John  H.  Haas  to  Thomas 
C.  Price  who  assigned  it  Nov.  29,  1873,  to 
Charles  S.  Potter,  who,  on  the  same  day,  as- 
agned  it  to  the  Girard  Life  Insurance,  Annuity 
and  Trust  Company,  plaintiffs. 

On  May  2  2, 1 875 ,  the  premises  in  question  were 
conveyed  by  one  Durant,  the  then  owner,  to  the 
defendant,  the  deed  being  made  **  under  and  sub- 
ject** to  the  payment  of  the  said  mortgage  debt  of 
$1 200.  The  consideration  mentioned  in  the  deed 
was  $7800.  The  defendant  received  the  rents, 
and  paid  the  first  semi-annual  interest  upon  the 
mortgage  falling  due  during  his  ownership.  He 
declined  to  pay  the  following  interest,  in  conse- 
quence of  which  the  mortgage  was  sued  out,  by 
scire  facias  against  the  mortgagor,  and  the  pro- 
perty sold  at  sheriff's  sale  for  ^950.     For  a  bal- 


ance due  on  the  mortgage  of  1511.15,  with  in- 
terest, the  plaintiff  then  brought  this  action  of 
assumpsit,  on  the  ground  of  the  defendant's  per- 
sonal liability  arising  from  the  *'imder  and  sub- 
ject" clause  in  the  said  deed. 

At  the  trial  (before  Elcock,  J.),  the  defend- 
ant offered  to  show  by  parol  -evidence  * '  that  he 
was  a  mere  naked  trustee,  without  knowledge  or 
personal  interest ;  that  he  was  not  the  real  pur- 
chaser, the  real  purchaser  being  John  Jennings ; 
that  he  took  title  to  oblige  Jennings,  without 
consideration,  and  paying  nothing  for  the  pro- 
perty ;  that  he  never  dealt  as  purchaser  with  Du- 
rant, the  grantor,  directly  or  indirectly ;  that  the 
conveyance  was  made  to  him  merely  in  pursuance 
of  his  desire  to  oblige,  and  in  trust ;  that  at  the 
time  of  the  conveyance  all  these  facts  were 
known  to  Durant,  the  grantor,  and  that  the  de- 
fendant never  knew  anything  of  the  terms  of  the 
deed  until  after  its  execution,  and  until  it  was 
brought  to  him  by  Durant  and  Jennings,  duly 
executed." 

Objected  to ;  admitted ;  exception. 
The  defendant  then  offered  in  evidence  an 
agreement  dated  May  22,  1875,  the  same  date  as 
the  conveyance  to  him,  between  Durant,  Jami- 
son, and  Jennings  which  provided,  inter  alia, 
that  certain  lots,  including  the  premises  in  ques- 
tion, should  be  conveyed  by  Durant  et  al,  to  said 
Jennings,  *'  or  to  whom  he  may  direct." 
Objected  to;  admitted;  exception. 
Further,  that  the  deed  to  defendant  was  made 
in  his  name  as  grantee,  without  his  knowledge 
until  after  its  execution,  and  that  he  did  not 
enter  into  any  covenant,  promise,  or  agreement 
with  the  grantor  to  pay  the  mortgagee. 
Objected  to;  admitted;  exception. 
The  Court  charged  the  jury,  inter  alia:  **  You 
are  to  find  only  one  question,  Was  Stewart  the 
real  owner  or  purchaser,  or  merely  a  dry  trustee  ? 
If  you  find  that  he  was  simply  a  dry  trustee,  and 
that  he  made  no  other  promise  or  undertaking, 
then  your  verdict  should  be  for  the  defendant." 
Verdict  and  judgment  for  the  defendant.    The 
plaintiff  took  this  writ,  assigning  for  error  the  ad- 
mission of  the  evidence  objected  to  and  that  por- 
tion of  the  charge  quoted  above. 

John  y.  Ridgway,  Jr,  {E,  S,  Harlan  with 
him),  for  plaintiff  in  error. 

The  effect  of  the  evidence  admitted  was  to 
contradict  the  deed. 

Whoever  takes  property  *'  under  and  subject  to 
a  mortgage,"  makes  the  debt  his  own,  and  is 
personally  1  able  for  it. 

Campbell  v.  Shrum,  3  W.  60. 

Blank  v.  Geiman,  5  W.  &  S.  36. 

Walker  v.  Physick,  5  B.  194. 

Hofi's  Appenl,  12  H.  200. 

Burke  v,  Gummey,  13  Wr.  519. 

Lennig*s  Estate,  2  Sm.  139. 

Ross  V.  Hanna,  2  Weekly  Notes,  222, 

Peyton  t/.  Samuel,  4  Ibid.  195. 
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New  York  decisions  are  to  the  same  effect,  but 
ven  more  emphatic. 

Thomas  on  Mortgages,  185-195, 
Lawrence  v.  Fox,  20  N.  S.  268. 
Burr  V.  Beers,  24  Ibid.  178. 
Gamsey  v.  Rogers,  47  Ibid.  233. 
Thorp  V,  Keokuk  Co.,  48  Ibid.  253. 

The  right  to  recover  does  not  rest  upon  the 
grantor's  equity,  but  upon  the  grantee's  making 
himself  liable  to  his  grantor  and  the  mortgagee. 

This  case  is  distinctly  ruled  by — 
Woodward's  Appeal,  2  Wr.  322. 

George  IV.  Biddle  and  George  Bull,  for  de- 
fendant in  error. 

In  Hoff's  Appeal  (supra),  there  was  no  men 
tion  of  aiiy  mortgage  debt  in  the  deed,  but  Hoff 
rendered  himself  liable  by  an  indorsement  that 
the  balance  of  the  purchase  money,  consisting  of 
the  mortgage  debt,  was  **  to  be  paid  by  the  said 
John  Hoff."  Woodward's  Appeal  (supra)  was 
a  mere  question  of  distribution  of  the  funds  be- 
tween the  guardian  and  the  administrator  of  the 
estate  of  the  deceased  ward.  The  Supreme  Court 
held  that  it  was  an  obligation  properly  chargeable 
upon  the  ward's  estate,  and  made  a  decree  to 
protect  the  guardian.  So  was  Lennig's  Estate 
(supra)  a  question  of  distribution. 

In  this  ca^e  Durant  had  knowledge  that  Stewart 
was  but  a  dry  trustee,  and  having  therefore  no 
right  of  action  against  him,  the  mortgagee,  whose 
rights  are  no  higher,  can  have  none. 

A  review  of  all  the  cases  in  Pennsylvania  shows, 
that,   in  order  to   render  the  grantee  person- 
ally liable  in  such  cases  it  must  appear  (i)  That 
the  grantee  named  in  the  deed  was  a  dona  fide 
purchaser,  and  not  a  representative  of  the  real 
purchaser  ;  (2)  Either  from  the  deed,  or  by  evi- 
dence aliunde,  that   the  assumption  of  encum- 
brances by  the  purchaser  was  agreed  upon  and 
understood  between  the  parties,  and  formed  a 
part  of  the  consideration   for  the  conveyance ; 
and  this  should  be  made  to  appear  affirmatively. 
Kearney  v.  Tanner,  17  S.  &  R.  94. 
Trevor  v.  Perkins,  5  Wh.  244. 
LippincoU*s  Assigned  estate,  4  Weekly  Notes,  103. 

Even  if  this  were  otherwise  there  was  no  privity 
of  contract,  in  this  case,  between  the  defendant 
as  grantee  of  the  land,  and  the  plaintiffs  as  as- 
signees of  the  mortgage.  The  Common  Pleas 
case  of  Ross  v.  Hanna,  cited  on  the  other  side, 
is  the  only  instance  in  which  a  mortgagee  ever 
recovered  in  a  suit  directly  against  the  grantee, 
skipping  over  the  mortgagor  and  the  grantor. 
That  case  was  brought  to  this  Court  on  writ  of 
error,  but  was  not  prosecuted.  We  submit  that 
the  principle  is  unsound,  and  contrary  to  the  well- 
settled  law  of  this  State. 

Jan.  21,  1878.  The  Court.  In  this  case 
there  was  no  agreement  or  consent  of  the  defend- 
ant to  pay  the  mortgage  debt  or  to  make  it  his 


own,  and  no  consideration  moving  to  him  for 
its  payment.  He  was  merely  a  dry  trustee  to 
whom  the  property  came  by  the  acts  of  others, 
and  not  his  own.  He  is  clearly  not  liable  for  the 
mortgage  debt  under  such  circumstances.  The 
property  was  bound  for  it,  but  not  himself  per- 
sonally. The  criterion  for  personal  liability  for 
an  encumbrance  to  which  property  is  subjected, 
appears  to  be  the  contract  or  consent  of  the  pur- 
chaser to  become  bound  for  it  where  the  debt 
forms  a  part  of  the  price  or  consideration  he  is 
to  pay  for  the  encumbered  property.  His  imder- 
taking  to  pay  the  encumbrance  is  a  contract  with 
his  vendor.  But  where  the  property  is  cast  upon 
the  party  by  the  act  of  the  law,  or  by  the  agency 
of  others  who  are  the  beneficiaries,  there  is  no 
reason  for  assuming  that  he  intended  to  bind 
himself  and  thereby  to  add  a  new  security  for  the 
payment.     (Lennig's  Estate,  2  Sm.  135.) 

Per  Curiam.     Judgment  affirmed. 

[See  Girard  L.  Ins.  Co.  v.  Addicks,  ante,  p.  75.] 


Jan.  »77,  137  Jan.  IS»  1878. 

Bentley  v.  Kaufman. 

Will— Bequests  of  personalty — Gift  of  income y 
when  not  equivalent  to  gift  of  corpus — Gift  to 
A,  for  life,  and  if  he  should '' die  without  issu^* 
over,  when  not  an  absolute  gift  to  A, — Testa- 
mentary intent, 

A  bequest  of  income  will  not  carry  an  absolute  estate  in 
the  principal,  where  the  plain  intent  appears  to  sever  the 
product  from  its  source. 

A  testatrix  directed  her  executors  to  sell  her  real  estate, 
to  invest  the  proceeds  in  interest-bearing  securities,  and  to 
pay  the  income  to  her  son  during  his  life.  She  provided 
as  follows:  "If  my  son  should  die  without  usue,  it  is  my 
desire  that  the  whole  amoimt  of  my  investment  be  given 
to  the  Children's  Orphan  Asylum"  ; 

Held,  that  there  being  a  clear  intent  to  give  the  son  an 
estate  in  the  personalty  for  life  only,  no  implication  would 
make  his  interest  absolute. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

In  the  Court  below,  Bentley,  having  obtained 
a  judgment  against  Leon  Kaufman,  issued  an  at- 
tachment execution  against  funds  held  by  the 
Pennsylvania  Company  for  Insurance  on  Lives, 
as  executors  under  the  will  of  Hannah  Ann  Kauf- 
man, deceased.  The  plaintiff  and  the  garnishees 
agreed  upon  a  case  stated,  from  which  the  follow- 
ing facts  appeared : — 

Hannah  Ann  Kaufman  died  September  19, 
1873,  leaving  a  will,  of  which  the  following  is  a 
copy: — 

"Imprimis,  It  b  my  desire  immediately  after  my  decease, 
that  all  my  personal  property  shall  be  sold  at  public  sale 
and  my  funeral  expenses  paid,  and  the  balance  of  funds 
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to  be  invested  and  placed  to  the  credit  of  my  son  Leon 
Kanfman,  which  shall  be  explained  hereafter. 

**One  year  after  my  decease,  I  desire  my  executors  to 
sell  my  real  estate  situate  in  Wood  Street,  north  side,  west 
of  Second  Street,  at  public  sale,  to  the  highest  bidder,  for 
current  funds,  the  proceeds  to  be  invested  in  the  best 
securities  bearing  interest,  the  interest  of  my  estate  to  be 
paid  to  my  son  Leon  Kaufman  during  his  natural  life,  in 
half  yearly  payments,  for  his  sole  benefit.  If  my  son  Leon 
Kaufman  should  die  without  issue,  it  is  my  desire  that  the 
whole  amount  of  my  investment  be  given  to  the  Children's 
Orphan  Asylum. 

•*  As  to  all  the  rest,  residue,  and  remainder  of  my  estate, 
real,  personal,  or  mixed,  of  whatsoever  nature  or  kind,  or 
wheresoever  situate  at  the  time  of  my  decease,  I  do  hereby 
give,  devise,  and  bequeath  the  interest  of  my  estate  to  my 
son  Leon  Kaufman  during  his  natural  life,  to  be  paid  to 
him  half  yearly.  If  my  son  Leon  Kaufman  should  die 
without  issue,  then  the  whole  of  the  investment  be  given  to 
the  Children's  Orphan  Asylum  of  this  city  as  a  gratuity.** 

The  testatrix  lastly  appointed  the  Pennsylvania 
Company  for  Insurance  on  Lives,  etc.  (the  gar- 
nishees), her  executors. 

The  following  question  was  submitted  to  the 
Court : — 

Does  the  defendant  Leon  Kaufman  take  an 
absolute  or  a  life  interest  under  the  will  of  his 
mother?  If  the  former,  then  judgment  to  be  en- 
tered for  the  plaintiff  for  the  amount  of  his  claim 
to  the  extent  of  the  assets  in  the  hands  of  the 
garnishees;  if  the  latter,  then  judgment  to  be 
entered  for  the  plaintiff,  but  only  one  of  income 
accrued  in  the  hands  of  the  garnishees. 

The  Court  held  that  the  defendant  took  no- 
thing but  a  Hfe  estate.*  It  subsequently  appear- 
ing that  the  accrued  income  was  exhausted  by  a 
prior  lien,  the  Court  below  finally  entered  judg- 
ment for  the  garnishees,  whereupon  the  plaintiff 
took  this  writ  of  error. 

Isaac  D,  Yocum  and  Henry  Wharton^  for  the 
plaintiff  in  error. 

When  there  is  a  gift  over  on  a  mere  general 
failure  of  issue  without  qualifying  words,  there  is 
no  difference  between  real  and  personal  estate. 
Train  v.  Fisher,  15  S.  &  R.  145. 
Gray  v.  Shawm,  I  Edw.  Ch.  153. 
Crook  V,  Devandes,  9  Vesey,  197. 
Amelia  Smithes  Appeal,  11  H.  9. 
6iddle*s  Appeal,  19  Sm.  190. 

When  there  is  a  gift  to  A.,  and  on  his  death 
without  issue  to  B.,  we  cannot  attribute  to  the 
testator  the  intention  that  if  A.  does  have  issue, 

•  For  a  more  full  statement  of  the  facts  set  forth  in  the 
case  stated,  and  the  opinion  of  Thayer,  P.  J  ,  in  full,  see 
the  report  of  the  case  in  the  Court  below,  3  Weekly 
NoHTES,  352.  Since  the  decision  in  the  Court  below,  and 
prior  to  the  argument  of  this  case  in  the  Supreme  Court, 
the  questions  arising  under  the  will  of  Joel  C.  Hilsee  (con- 
tained in  the  case  stated,  and  referred  to  in  the  report  in 
3  Weekly  Notes,  352)  were  finally  determined  by  the 
Supreme  Court  upon  the  Appeal  of  the  Pennsylvania  Com- 
pany for  Insurance  on  Lives,  etc  ,  reported  4  Weekly 
Notes,  32.  Those  questions  were,  therefore,  eliminated 
ftom  the  present  case,  and  any  further  reference  thereto 
ia  thb  report  is  rendered  unnecessary. 


they  shall  get  nothing,  either  directly  or  indi- 
rectly ;  we  must  infer  an  absolute  gift  to  the  an- 
cestor, which,  as  here,  must  defeat  the  gift  over 
which  is  within  the  rule  against  perpetuities,  or, 
a  gift  to  the  issue  in  remainder.  The  former 
alternative  has  long  been  adopted  in  this  country 
and  in  England,  and  it  certainly  makes  no  differ- 
ence whether  the  gift  is  direct,  or  to  the  trustees 
to  pay  over  the  income.  The  latter  alternative 
has  not  been  adopted.  Wynch's  Trusts  (5  DeG. 
M.  &  G.  188;  17  Jur.  588),  Sheets's  Estate  (2 
Sm.  257),  Keene's  Appeal  ^14  Sm.  268),  which 
were  relied  on  by  the  Coiut  below,  were  cases  in 
which  there  was  an  express  gift  to  issue ;  where 
there  is  no  such  express  gift  the  only  implication 
is  that  the  first  taker  takes  absolutely. 
Hawkins  on  Wills,  pp.  ♦201,  *2o6. 
Theobald  on  Willh  (London,  1876),  pp.  240,  242. 

John  G,  Johnson^  contra. 

In  Train  v,  Fisher,  relied  on  by  plaintiff  in 
error,  the  gift  was  of  income  to  be  paid  to  H.  N., 
**her  heirs  and  assigns,"  forever,  and  in  default 
of  issue,  the  principal  over.  Tlie  plain. intent 
was  to  give  all  to  H.  N.  The  cases  cited,  to- 
gether with  Train  v,  Fisher,  contain  gifts  over 
after  bequests,  not  for  life,  but  generally. 

The  distinction  between  cases  where  there  are, 
and  where  there  are  not  express  gifts  to  issue,  is 
unreasonable.  It  defeats  the  primary  intent  for 
the  benefit  of  the  issue,  substituting  a  secondary 
intent,  ostensibly  for  their  benefit,  but  less  effec- 
tual. 

The  word  **  issue"  qi:&  personalty  is  not  now 
a  word  of  limitation,  and  its  interpretation  is  no 
longer  affected  by  feudal  laws. 

Sheels's  Elslate,  supra, 

Hawkins  on  Wills,  147. 

Greenway  v.  Grcenway,  2  De  G.  F.  &  J.  128. 

Herrick  v.  Franklin,  L.  R.  6  Eq.  593. 
The  intention  of  the  testatrix  is  xmmistaka- 
ble.  It  was  to  give,  primarily,  a  life  estate  to 
Leon  Kaufman ;  inferentially  on  his  death  leav- 
ing issue  to  such  issue  in  fee  ;  failing  such  issue 
to  give  the  estate  to  the  Orphan  Asylum. 

January  28,  1878.  The  Cotrnx.  Did  Leon 
Kaufman  take  an  estate  for  life  or  absolutely  in 
the  personalty  bequeathed  to  him  by  his  mother, 
Hannah  Ann  Kaufman  ? 

We  think  it  was  a  bequest  of  the  interest  or 
income  for  life  only.  That  a  bequest  of  income 
or  profits  will  carry  an  absolute  estate  in  the 
principal  or  corpus  of  the  estate  in  some  cases  is 
well  settled ;  but  the  ground  of  the  conclusion 
in  such  instances  is  that  no  contrary  intent  of  the 
testator  appears  to  sever  the  product  from  its 
source,  and  the  fruits  therefore  carry  with  them 
that  which  bears  them. 

In  the  interpretation  of  a  will,  however,  in 
order  to  gather  the  testator's  intention,  the  words 
income  and  interest  d&  contradistinguished  from 
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the  corpus  or  principal,  and  the  enjoyment  for 
life  onfyy  have  an  important  bearing.  (Earp's 
Appeal,  25  P.  F.  Smith,  119;  Ogden's  Appeal, 
20  P.  F.  Smith,  501.)  Hence  where  the  intent 
clearly  appears  to  carry  the  corpus  or  principal 
over  to  others,  the  words  of  the  will  must  be 
permitted  to  have  their  proper  force.  Here  the 
bequest  of  the  interest  only  for  life,  connected 
with  the  provision  immediately  following,  is  in- 
consistent with  an  intent  to  confer  the  principal 
absolutely  upon  him.  The  provision  is:  **If 
my  son  Leon  Kaufman  should  die  without  issue 
it  is  my  desire  that  the  whole  amount  of  my  in- 
vestment be  given  to  the  Orphan's  Asylum." 
Thus  we  have  the  testatrix  clearly  distinguishing, 
by  apt  expressions,  between  the  limited  usufruct 
given  to  Leon,  and  the  entirety  of  the  invest- 
ment to  go  to  his  children  (for  issue  here  clearly 
means  children  or  grandchildren),  or  in  their  de- 
fault to  a  favorite  charity.  To  hold  otherwise  is 
simply  to  disappoint  the  manifest  intent  of  the 
testatrix  in  a  case  governed  by  no  feudal  reasons 
or  by  a  fixed  rule  of  property.  While  in  regard 
to  titles  to  real  estate  we  have  borrowed  much 
from  feudal  rules,  because  of  the  permanency  of 
such  property,  and  the  necessity  of  certainty  in  its 
title,  we  must  remember  that  in  a  free  State 
such  rules  are  not  to  become  unbending  laws  of 
property  under  an  allodial  system,  so  as  to  dis- 
appoint the  intentions  of  testators,  where  the  rule 
is  unnecessary  to  a  proper  policy  of  the  State. 

Such  is  the  undoubted  current  of  Pennsylvania 
decisions,  since  the  doctrines  of  trusts  and  dispo- 
sitions by  will  have  become  pretty  well  settled  on 
reasonable  grounds.  Personal  estate,  therefore, 
stands  on  a  foundation  of  testatorial  intention, 
which  ought  not  now  to  be  doubted  or  shaken. 
The  intention  of  the  testatrix  being  clear  to  give 
only  the  usufruct  of  the  investments  to  Leon  for 
life,  and  the  investments  themselves  to  his  chil- 
dren at  his  death,  there  is  no  rule  which  will  per- 
mit the  estate  in  Leon  to  be  converted  into  an 
absolute  right  of  property,  carry  it  to  his  credi- 
tors, and  disappoint  the  expectations  of  the  issue 
if  any,  or  the  Orphan's  Asylum  if  none. 

The  following  cases  may  be  consulted  as  the 
evidence  of  the  current  of  decision,  and  the 
proper  distinction  to  be  taken  in  this  State,  in- 
stead of  being  thrown  upon  the  laws  and  usages 
of  another  country  differing  in  the  genius  and 
spirit  of  its  institutions,  and  the  rules  of  property 
adopted  to  secure  different  rights  of  property. 
Myer's  Appeal  (13  Wright,  in);  Sheet's  Estate 
(2  P.  F.  Smith,  257);  Keene's  Appeal  (14  P.  F. 
Smith,  268).  When  the  testatorial  intent  is  not 
clear,  and  when  the  words  **  without  issue"  would 
carry  a  fee-tail  in  realty,  a  different  rule  prevails 
and  an  absolute  estate  in  personalty  will  be  pre- 
sumed. The  following  cases  state  this  rule. 
Amelia  Smith's  Appeal  (i  I  Harris,  9);  Mengel's 


Appeal  (11  P.  F.  Smith,  248);  Ogden's  Appeal 
(20  P.  F.  Smith,  501);  Biddle's  Appeal  (19  P. 
F.  Smith,  190). 

Judgment  affirmed. 

Opinion  by  Agnew,  C.  J. 


July,  '77  97. 


Justice  V.  Tallman. 


Jan.  22,  187s. 


Statute  of  frauds — Parol  promise  to  answer  for 
the  debt  of  another,  when  not  within  the  statute 
— Promise  to  pay  out  of  funds  transferred  by 
the  debtor  for  the  purpose. 

Where  one  makes  a  parol  promise  to  pay  the  debt  of 
another,  out  of  funds  transferrer!  to  the  promissor  for  the 
purpose,  such  promise  b  not  ivithin  the  statute  of  frauds. 

The  creditor  to  be  benefited,  though  not  present  at  the 
time  of  the  promise,  becomes  the  owner  of  the  fund  thus 
impressed  with  a  trust  for  him,  and  as  such  can  sue  for  it 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Assumpsit,  by  Stones  &  Tallman,  trading  as  E. 
G.  Stones  &  Co.,  s^ainst  Justice,  on  an  alleged 
promise  of  the  defendant  to  answer  for  the  debt 
of  one  Wilson  to  the  plaintiffs.  Pleas,  non-as- 
sumpsit, set-off,  payment  with  leave,  etc. 

ITie  death  of  the  plaintiff,  E.  G.  Stones,  was 
suggested  on  the  record,  and  the  cause  proceeded 
as  to  Tallman,  surviving  partner  of  E.  G.  Stones 
&  Co.,  plaintiff. 

At  the  trial  Wilson  testified  for  the  plaintiff 
that  in  April,  1867,  he  was  indebted  to  Stones  & 
Co.,  the  plaintiffs,  in  the  sum  of  1 1662. 33,  and 
that  he  also  owed  Justice,  the  defendant,  a  large 
amount.  That  Stones  &  Co.  having  pressed  him 
for  payment,  he  then  disposed  of  all  his  available 
property,  and  transferred  the  proceeds  of  this 
sale,  representing  ?i6,8i7.48,  to  Justice,  stating 
his  indebtedness  to  Stones  &  Co.  That  **he  un- 
derstood" that  these  assets  were  placed  in  the 
hands  of  Justice  for  the  purpose  of  paying  Stones 
&  Co.,  and  that  *'he  understood"  Justice  to  say 
he  would  pay  Stones  &  Co.'s  debt  out  of  the 
fund. 

The  defendant.  Justice,  testified  that  Wilson 
having  for  a  long  time  previous  to  April,  1867, 
owed  him  about  ^23,000,  he  in  that  month  ap- 
plied to  Wilson  for  payment;  that >  in  accordance 
with  this  request,  Wilson  made  the  transfer  of 
property  mentioned  above,  on  account  of  Jus- 
tice's claim,  and  without  any  agreement  on  the 
part  of  Justice  to  pay  the  money  owed  by  Wilson 
to  Stones  &  Co. 

It  was  undisputed  that  Stones  &  Co.  were  not 
present  at  the  time  of  the  alleged  promise,  and 
that  a  month  afterward  they  demanded  and  re- 
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ceived  of  Wilson  promissory  notes  for  the  amount 
of  their  claim. 

The  defendant  presented,  inter  alia^  points 
substantially  as  follows:  (i)  The  alleged  promise 
was  not  in  writing,  and  therefore,  even  if  the 
jury  believe  that  such  a  promise  was  made,  it  is 
within  the  Act  of  April  20,  1855,  and  the  plain- 
tiff cannot  recover.  Refused,  (2)  The  alleged 
contract  between  Wilson  and  the  defendant  is 
void  as  to  Wilson's  creditors  unless  the  said  credit- 
ors under  the  arrangement  gave  up  their  claims 
against  Wilson  and  accepted  the  new  contract 
with  the  defendant  in  their  stead ;  and  as  the  evi- 
dence in  this  case  is  that  the  plaintiffs  not  only 
did  not  surrender  their  claim  against  Wilson,  but 
nearly  a  month  after  the  alleged  promise  accepted 
notes  from  Wilson  for  the  said  claim,  the  alleged 
promise  is  void  as  to  them,  and  they  cannot  re- 
cover.    Refused, 

Verdict  and  judgment  for  the  plaintiff. 

The  defendant  took  this  writ,  assigning  for  er- 
ror the  refusal  of  the  Court  below  to  charge  as 
requested. 

Letchworth  {R.  P.  White  with  him),  for  the 
plaintiff  in  error. 

The  alleged  promise  is  clearly  within  the  statute 
of  frauds.  This  case  is  governed  by  Shoemaker 
V,  King  (4  Wr.  107),  which  is  not  so  strong  as 
this  case,  for  in  that  case  the  funds  transferred 
exceeded  the  total  indebtedness  of  the  debtor. 
Here  there  was  no  consideration  for  the  alleged 
promise. 

Wilson  remained  liable  to  Stones  &  Co.,  as  is 
evidenced  by  his  giving  notes  to  the  latter  after- 
wards. Where  the  parol  promise  is  collateral  to 
a  continued  liability  of  the  original  debtor,  it  is 
within  the  statute. 

Maule  V.  Bucknell,  14  Wr.  39. 
Townsend  v.  Long,  27  Sm.  143. 

T,/.  Z>/>^/,  contra. 

The  jury  established  the  fact  of  Justice's  prom- 
ise. Was  it  within  the  statute?  The  forbearance 
of  the  promissee  is  a  sufficient  consideration. 
The  consideration  need  not  move  from  the  prom- 


Jack  V.  Morrison,  12  Wr.  113. 

Maule  V.  Bucknell,  14  Wr.  52. 

Jepherson  v.  Hunt,  2  Allen,  423. 
The  fund  was  furnished  to  Justice  for  the  very 
purpose  of  paying  Stones  &  Co.  Such  an  ar- 
rangement or  undertaking  has  been  held  to  be 
not  a  contract  of  suretyship,  so  as  to  come  within 
the  statute  of  frauds,  but  a  direct  engagement  as 
an  agent  or  trustee  to  apply  in  a  particular  direc- 
tion the  funds  which  came  into  his  hands;  in 
other  words,  it  is  the  means  adopted  by  a  debtor 
to  pay  his  own  debts — an  administration  of  his 
own  estate  by  the  hands  of  another.  Therefore 
the  case  is  excepted  from  the  statute. 

Taylor  v.  I*rcston,  29  Sm.  436. 

Gymer  v.  De  Young,  4  Id.  118. 


Stoudt  V.  Hine,  9  Wr.  30. 

Arnold  V.  Stedman,  9  Wr.  186,  188. 

Malone  v.  Keener,  8  Wr.  107. 

Tack  V,  Morrison,  12  Wr.  113,  117. 

Browne  on  Stat,  of  Frauds  (3d  ed.),  {  187,  and  p. 

219,  note. 
Birkmyr  v.   Darnell,  I  Sm.  L.  C.  490,  note  (7th 

Amer.  cd.). 

January  28,  1878.  The  Court.  No  question 
was  raised  in  the  Court  below  upon  the  sufficiency 
of  the  evidence  to  establish  the  promise  relied  on 
to  pay  the  plaintiff  out  of  the  funds  lodged  by  his 
debtor  in  the  hands  of  the  defendant. 

The  jury  having  found  the  promise  or  under- 
taking of  Mr.  Justice  to  Philip  Wilson  to  pay  E. 
G.  Stones  &  Co.  their  debt  out  of  the  funds  then 
placed  by  Wilson  in  the  hands  of  Justice,  the 
case  falls  within  the  class  known  as  the  exceptions 
to  the  statute  of  frauds,  and  the  promise  is  not 
simply  to  pay  the  debt  of  another,  but  to  hand 
over  funds  appropriated  by  the  debtor  himself  to 
the  creditor  for  whose  use  he  deposits  them. 

In  such  case  the  creditor,  though  not  present, 
is  the  party  to  be  benefited,  and  becomes  the 
owner  of  the  fund,  thus  impressed  with  a  trust 
for  him,  and  can  sue  for  it.  (Townsend  v.  Long, 
27  P.  F.  Smith,  143.) 

Judgment  affirmed. 

Per  Curiam. 


Jan.  '77,  216.  Jan.  19,  1878. 

Phila.  and  Reading  R.  R.  Co.  v.  HeiL 

Railroad  company — Injury  to  child  standing  near 
track — Negligence — When  question  of,  to  be 
submitted  to  the  jury — Court  and  jury,  respec- 
tive functions  of 

In  an  action  against  a  railroad  company,  by  one  not  a 
passenger,  for  alleged  negligence,  the  plaintiff  must  over- 
come by  proof  the  presumption  that  the  defendant  has  ex- 
ercised due  care,  and  in  the  absence  of  evidence  tending 
to  such  proof,  it  is  error  to  submit  the  question  of  the  de- 
fendant's negligence  to  the  jury. 

The  mere  fact  that  the  plaintiff  has  been  injured  is  no 
evidence  that  the  defendant  was  negligent. 

The  plaintifl*s  child,  while  standing  upon  the  curbstone 
in  a  narrow  city  street,  was  struck  by  an  axle  of  the  de- 
fendant's car.  There  being  no  direct  evidence  of  any 
negligence  on  the  part  of  the  defendant : 

y/r/r/,  that  it  was  error  for  the  Court  below  to  submit  the 
question  of  the  defendant's  negligence  to  the  jury. 

Per  Trunkey,  J.  The  true  value  of  the  trial  by  jury 
is  best  conserved  by  maintaining  intact  the  respective  func- 
tions of  the  Judge  and  Jury.  The  Judge  must  say  whether 
any  facts  have  been  established  l^  evidence  from  which 
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Negligence  may  reasonably  be  inferred.  If  so,  he  shall 
submit  the  evidence  to  the  jury  to  say  if  it  ought  to  be 
inferred — he  never  can  withhold  the  case  because  in  his 
opinion  it  ought  not.  If  there  be  no  evidence  of  such 
facts  there  should  be  no  submission,  for  no  jury  have  a 
right  arbitrarily  and  without  evidence  to  infer  there  was 
negligence. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Case,  by  Valentine  Heil  and  wife  against  the 
Philadelphia  and  Reading  Railroad  Company,  for 
negligently  causing  the  death  of  the  plaintiffs' 
minor  child.     Plea,  not  guihy. 

Upon  the  trial  (before  Hare,  P.  J.)  the  follow- 
ing facts  appeared :  The  corporation  defendant, 
by  virtue  of  a  power  contained  in  their  charter, 
operate  a  double  line  of  railway  on  Willow  Street 
in  the  city  of  Philadelphia.  This  street,  at  the 
point  in  question,  is  thirty  feet  wide,  havingfoot- 
ways  six  feet  wide,  which  leave  a  cartway  eighteen 
feet  wide  from  curb  to  curb.  The  gauge  of  the 
railroad  is  four  feet  eight  and  one  half  inches, 
and  the  average  distance  between  the  tracks  five 
feet  nine  inches,  which  is  the  least  distance  with 
which  the  double  track  could  be  operated.  This 
leaves  only  a  distance  of  one  foot  five  inches  be- 
tween the  outside  rail  and  the  curb.  Some  of  the 
axle-boxes  of  the  defendants*  cars  projected  one 
foot  six  inches  beyond  the  outside  of  the  rail  and 
therefore  necessarily  extended  a  short  distance 
over  and  beyond  the  curb-line.  At  the  place  of 
the  accident,  the  curb  had  fallen  towards  the  mid- 
dle of  the  street  some  two  inches,  so  that  the 
axle  boxes  extended  three  inches  over  the  line  of 
the  curb. 

On  June  22,  1875,  a  team  of  mules  drawing 
three  box  freight  cars  was  coming  down  Willow 
Street  at  a  slow  walk.  The  driver  was  sitting  on 
the  front  platform  of  the  front  car,  his  usual 
place.  As  the  driver  passed  Garden  Street  four 
children,  one  of  whom  was  the  plaintiffs'  son, 
four  years  of  age,  were  on  the  pavement.  The 
only  witness  called  by  the  plaintiff  who  saw  the 
accident  testified  he  saw  the  children  coming  up 
Willow  Street  in  the  opposite  direction  to  the 
cars ;  as  the  cars  got  opposite  to  them  he  saw  a 
child  pitched  down  as  if  knocked  over.  Before 
he  could  get  to  the  child's  assistance  two  cars  had 
passed  over  his  legs ;  in  consequence  of  these  in- 
juries the  child  died.  There  was  evidence  given 
on  behalf  of  the  defendants  that  the  driver  had 
called  to  the  children  to  keep  out  of  the  way. 

Defendants'  counsel  presented  the  following 
point:  That  there  is  not  sufficient  evidence  in 
this  case  of  negligence  on  the  part  of  the  driver 
of  the  team  in  question  to  find  a  verdict  against 
the  defendant.     Refused, 

The  Judge  charged  inter  alia  as  follows:  "If 
you  find  the  parents  of  the  child  did  not  by 
their  negligence  contribute  to  the  accident,  the 


other  question  is,  was  there  negligence  upon  the 
part  of  the  railroad  company — was  there  such 
care  used  in  handling  this  car  upon  this  occasion 
as  it  was  the  duty  of  the  defendant  to  use  in  that 
regard." 

Verdict  and  judgment  for  the  plaintiffs  for 
J1500.  The  defenitnts  took  this  writ,  assigning 
for  error  the  submission  of  the  case  to  the  jury, 
the  answer  to  their  point,  and  the  charge  of  the 
Court  as  above  quoted. 

Thos.  Hart,Jr,y  for  the  plaintiffs  in  error. 
The  plaintiffs'  theory  was  that  the  child  was 
struck  by  one  of  the  axle  boxes  projecting  over  the 
pavement.  It  was  necessary  for  them  to  prove 
two  things:  first,  that  the  accident  did  so  happen; 
and,  second,  if  it  did,  it  occurred  in  consequence 
of  some  negligence  on  the  part  of  the  driver  of 
the  team. 

On  the  first  point  there  was  no  evidence,  no- 
thing but  a  conjecture.  A  scintilla  of  evidence 
should  not  be  submitted  to  the  jury.  But  grant- 
ing the  cause  of  the  accident,  there  was  still  no 
evidence  of  negligence.  The  driver  was  not 
bound  to  stop  whenever  children  were  on  the 
pavement. 

Penna.  R.  R.  Co.  v,  Morgan,  I  Norris,  134. 

Railway  Co.  r.  Carey,  7  Pitts.  Leg.  Jour.  N.  S.  199. 
If  he  were  not  bound  to  stop,  it  is  difficult  to 
imagine  what  he  omitted  to  do,  which  he  should 
have  done.  Unless  some  fact  be  alleged  from 
which  negligence  might  be  legally  inferred,  and 
unless  there  was  some  evidence  which  would  have 
alone  justified  an  inference  of  such  a  fact,  it  was 
error  to  submit  the  case  to  the  jury. 

James  H,  Shakespeare  and  J,  H,  Heverin^ 
contra. 

If  a  child  of  tender  years  be  guilty  of  some  negli- 
gence, yet  if  the  defendants  could  by  ordinary 
care  have  avoided  the  injury,  they  are  liable. 

Smith  V.  O'Connor,  12  Wr.  218. 

R.  R.  Co.  V,  Spearen,  1 1  Id.  304. 
The  question  to  be  submitted  to  the  jury  was 
whether  the  defendants'  negligence  contributed  to 
the  injury. 

Penna.  Railroad  Co.  v.  Ogicr,  1 1  Casey,  60. 

McKee  v,  Bidwell,  24  Sm.  218. 

P.  &  R.  R.  R.  Co.  V,  Long,  25  Sra.  265. 

McCully  V,  Clarke,  4  Wr.  399. 

Kay  V.  R.  R.  Co.  15  Sm.  269. 

Jan.  28, 1878.  The  Court.  This  action  was 
brought  by  Heil  and  wife  to  recover  damages 
against  the  railroad  company  for  causing  the 
death  of  their  son,  a  child  between  four  and  five 
years  of  age,  on  June  22,  1875.  The  company 
were  lawfully  running  a  train  of  cars  over  their 
track  on  Willow  Street  in  Philadelphia,  when  the 
child  was  seen  to  pitch,  as  if  knocked  over,  under 
the  car  wheels  and  was  injured  so  that  he  died. 

The  child,  with  three  others,  was  walking  along 
the  pavement  in  a  direction  opposite  that  in  which 
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the  train  was  moving.  The  only  witness  who 
saw  the  accident  was  on  the  opposite  side  of  the 
street,  and  saw,  under  the  cars,  the  legs  of  chil- 
dren moving  toward  Garden  Street ;  one  pitched 
as  if  knocked  into  the  gutter.  The  driver  was 
sitting  on  the  front  car,  and  could  not  see  what 
took  place  after  the  children  passed.  The  witness 
did  not  hear  him  speak  to  the  children ;  nor  did 
he  see  what  was  the  cause  of  the  child's  falling ; 
another  witness  shortly  before  the  accident,  heard 
the  cars  coming,  and  went  out  and  told  the  chil- 
dren to  stand  back  next  to  the  fence,  and  they 
did.  The  street  was  so  narrow  that  the  grease 
boxes  of  the  cars  extended  over  the  curbstone  as 
far  as  the  bricks.  The  pavement  on  the  south  side 
is  five  feet  ten  inches  wide,  and  on  the  north  side 
five  feet  seven  inches.  The  train  was  drawn  by  a 
mule  team.  Nothing  in  evidence  shows  that  the 
cars  were  unfit  and  not  such  as  the  company 
had  a  right  to  run  then  and  there,  or  that  the 
train  was  running  at  too  great  speed,  or  that  it 
was  not  kept  under  control,  or  that  it  was  not 
stopped  soon  as  it  should  have  been  upon  the 
akmm,  or  that  the  driver  and  breakman  were  not 
at  their  proper  placed  and  attending  to  their  re- 
spective duties.  Thus  stood  the  case  when  the 
plaintiffs  rested,  and  surely  it  was  not  made  bet- 
ter by  the  testimony  given  on  the  part  of  the 
railroad  company. 

The  sole  inquiry  now  is :  Was  it  error  in  the 
learned  Judge,  upon  such  evidence,  to  submit 
to  the  jury  to  determine  whether  the  railroad 
company  was  guilty  of  negligence? 

The  locality  of  the  accident  is  one  where  the 
highest  degree  of  care  should  be  used  in  moving 
cars,  especially  in  reference  to  children  incapable 
of  contributory  fault.  The  presumption  is  that 
such  care  was  exercised,  and  that  presumption 
must  be  overcome  by  proof  on  the  part  of  him 
who  asserts  it  was  not. 

What  was  committed  or  omitted  by  the  em- 
ploy^ of  the  company,  from  which  negligence 
can  be  inferred,  was  not  pointed  out  by  the  able 
counsel  who  so  earnestly  urged  that  it  '*  is  always 
a  question  for  the  jury  under  the  evidence."  It 
has  not  been  claimed  that  the  company  were 
bound  to  employ  watchmen  to  guard  children  off 
the  pavements ;  but  it  seemed  to  be  urged  that 
proof  of  injury  was  enough  to  require  submission 
to  the  jury  to  determine  if  there  was  negligence. 
In  passing  it  may  be  remarked  that  expressions 
of  eminent  Judges,  apparently  to  that  effect,  were 
made  in  cases  when  there  was  evidence  to  war- 
rant its  finding. 

But  in  a  case  of  undoubted  evidence  of  negli- 
gence it  is  the  duty  of  the  Court  to  pronounce  it 
such  as  a  matter  of  law.  If  there  is  is  no  doubt 
as  to  the  acts  committed,  yet  substantial  doubts 
as  to  the  inferences  to  be  drawn  from  these  facts. 


they  should  be  submitted  to  the  jury.  McKee  v. 
Bidwell  (24  P.  F.  Smith,  218).  In  that  case 
Mercur,  J.,  said:  **What  is  and  what  is  not 
negligence  in  a  particular  case,  is  generally  a 
question  for  the  jury  and  not  for  the  Court.  This 
arises  from  the  fact  that  the  question  of  ordinary 
and  reasonable  care  is  generally  involved.  The 
degree  of  care  required  is  changed  by  the  circum- 
stances of  the  case.  Some  circumstances  require 
a  higher  and  some  a  lesser  degree  of  care.  Hence 
generally  negligence  is  a  mixed  question  of  law 
and  fact.*' 

This  is  a  concise  and  clear  expression  of  the 
general  rule  settled  by  numerous  cases.  It  is 
equally  well  settled  that  a  plaintiff  who  avers 
that  he  received  an  injury  in  consequence  of  the 
defendant's  negligence  must  adduce  proof;  and 
if  no  such  proof  be  adduced,  the  presumption  of 
innocence  remains,  and  it  is  error  to  submit  to 
the  jury  the  question  whether  there  was  negli- 
gence. (Railroad  Company  v,  Hummell,  8 
Wright,  375.)  **The  doctrine  that  wherever 
there  is  a  scintilla  of  evidence  of  a  material  fact, 
the  question  must  be  submitted  to  the  jury  has 
not  stood  the  test  of  experience,  and  it  has  ac- 
cordingly been  exploded  in  England.  The  more 
reasonable  statement  of  the  rule  is,  that  where 
there  is  any  evidence  which  alone  would  justify 
an  inference  of  the  disputed  fact,  it  must  go  to 
the  jury,  no  matter  how  strong  or  persuasive  may 
be  the  countervailing  proof."  "  But  in  a  case  in 
which  a  Court  ought  to  say  there  is  no  evidence 
sufficient  to  authorize  the  inference,  then  the 
verdict  would  be  without  evidence,  not  contrary 
to  the  weight  of  it.  Wherever  this  is  so  they 
have  the  right  and  it  is  their  duty  to  withhold  it 
from  the  jury."  Per  Sharswood,  J.,  Howard 
Ex.  Co.  V.  Wile  (14  P.  F.  Smith,  201).  In  a 
later  case  for  damages  caused  by  alleged  negli- 
gence of  the  defendant  upon  the  undisputed  facts, 
the  Court  below  charged  the  jury  as  a  matter  of 
law  that  the  plaintiff  could  not  recover,  which 
was  affirmed  by  this  Court.  (Hoag  v,  L.  S.  & 
M.  S.  Railroad  Co.,  34  Leg.  Int.  429 ;  4  Weekly 
Notes,  561.) 

I  repeat  that  the  rule  as  understood  does  not 
impair  the  true  value  of  trial  by  jury.  The  surest 
way  to  conserve  this  right  is  to  maintain  intact  the 
respective  functions  of  the  Judge  and  jury.  The 
Judge  must  say  whether  any  facts  have  been  es- 
tablished by  evidence  from  which  negligence  may 
reasonably  be  inferred.  If  so  he  shall  submit  the 
evidence  to  the  jury  to  say  if  it  ought  to  be  in- 
ferred— he  never  can  withhold  the  case  because 
in  his  opinion  it  ought  not.  If  there  be  no  evi- 
dence of  such  facts  there  should  be  no  submission, 
for  no  jury  have  a  right  arbitrarily  and  without 
evidence  to  infer  there  was  jiegligence. 

Finding  no  evidence  of  any  negligence  of  the 
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defendants  which  caused  an  injury  to  the  plaintiffs, 
we  think  the  jury  should  have  been  so  instructecK 
and  the  defendants'  point  affirmed. 

Judgment  reversed. 

Opinion  by  Trunkey,  J. 

[See  Penna.  R.  R.  Co.  v.  Morgan,  3  W£BKLY  NoTES, 
«37.] 


July,  '76,  53.  Jan.  7»  1878. 

Whitaker  v.  Houghton. 

Trover — Deterioration  of  the  property  of  ter  con- 
version— Tender  unaccepted— Measure  of  dam- 
ages. 

In  trover,  after  demand  and  refusal  to  deliver,  the  plain- 
tiff is  not  bound  to  accept  tender  of  the  property  deterio- 
rated since  conversion. 

Per  Paxson,  J.  Where  goods  have  been  uncondi- 
tionally received  by  the  plaintiff  after  suit  has  been  brought, 
the  measure  of  damages  is  the  difference  in  value  at  the 
time  of  conversion  and  that  of  delivery. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Trover,  brought  Jan.  4th,  1876,  by  Thomas 
Houghton  against  Robert  Whitaker,  for  damages 
for  the  conversion  of  a  lot  of  glass  moulds,  and 
other  tools  and  materials  for  the  manufacture  of 
sware.     Plea,  the  general  issue. 

From  the  evidence  the  following  facts  ap- 
peared : 

In  1870  Philip  Keen  occupied  certain  premises 
in  the  city  of  Philadelphia  as  a  glass  manufactory 
under  a  lease  from  Robert  Whitaker,  the  defend- 
ant. The  plaintiff,  who  was  working  with  Keen 
under  an  agreement  to  make  glassware,  had 
stored  in  the  factory  certain  glass  moulds  and 
other  materials  for  manufacturing  glassware  which 
were  not  in  use  and  were  nailed  up.  Keen  be- 
coming embarrassed  in  business,  the  lease  and  his 
goods  on  the  premises  were  taken  in  execution 
under  a  judgment  against  him  held  by  one  Dar- 
lington, and  sold  on  August  30th,  1870,  to  Dar- 
lington's brother.  The  plaintiffs  goods,  which 
were  stored  away,  upon  notice  were  not  sold  but 
set  aside  by  the  sheriff. 

Shortly  after  the  sale  the  plaintiff  made  a  de- 
mand for  his  goods  from  the  defendant,  who  de- 
clared he  knew  nothing  about  them.  Afterwards 
upon  a  second  demand  for  his  goods,  he  was  told 
by  the  defendant  that  no  property  could  be  re- 
moved from  the  premises.  About  three  weeks 
after  the  sale,  the  defendant  sent  a  notice  to  the 
plaintiff  to  remove  the  moulds  and  any  goods  he 
had  on  the  premises.  After  receipt  of  this 
notice  and  some  four  or  five  weeks  after  the 
sale,  the  plaintiff,  as  soon  after  recovery  from 
sickness  as  he  could,  went  to  the  factory,  where 
he  found  another  tenant  in  possession,  his  goods 


honey-combed,  thrown  out  in  the  yard,  rusted 
and  worthless.  There  was  no  evidence  that  the 
plaintiff  had  accepted  an  offer  of  delivery  of  his 
goods. 

On  the  trial  (before  Hare,  P.  J.)  the  defend- 
ant presented  the  following  point :  If  the  jury 
believe  the  defendant  requested  the  plaintiff  to 
take  his  goods  in  question,  even  if  they  believe 
the  defendant  before  refused  to  let  him  take  them, 
the  plaintiff  can  recover  only  such  damages  as 
occurred  to  the  goods,  if  any,  between  the  time 
of  the  demand  and  the  request,  and  for  their 
detention  that  interval,  and  not  the  value  of  the 
goods.     Refused. 

The  Judge,  in  the  general  charge,  mstructed 
the  jury,  inter  alia^  as  follows :  **  A  demand  and 
refusal  are  not  a  conversion,  but  evidence  from 
which  a  conversion  may  be  inferred.  A  clearly 
expressed  demand  on  one  who  has  the  goods  of 
another  in  his  possession  followed  by  an  unequi- 
vocal refusal  to  surrender  them  to  the  owner,  are 
prima  facie  evidence  of  a  conversion,  and  may  be 
conclusive  if  it  thereby  appears  that  the  plaintiff 
was  deprived  of  his  property.  Where  one  de- 
mands his  chattels,  and  there  is  such  a  withhold- 
ing of  them  as  amounts  to  a  conversion,  a  right 
of  action  accrues  which  will  not  be  divested  by  a 
subsequent  offer  to  return  the  goods  or  a  notice 
to  the  plaintiff  to  come  and  take  them  away.  But 
such  a  notice  may  be  taken  into  consideration  by 
the  jury  in  determining  whether  the  previous 
refusal  was  absolute  and  amounted  to  a  conver- 
sion.** 

Verdict  and  judgment  for  the  plaintiff,  for 
^1400. 

The  defendant  took  this  writ  of  error,  assigning 
for  error  the  refusal  of  the  Court  to  affirm  his 
point,  and  that  part  of  the  charge  of  the  Court 
quoted. 

George  Z.  Crawford^  for  the  plaintiff  in  error. 

Though  refusal  to  deliver  goods  on  demand  is 
evidence  of  conversion,  if  the  defendant  after- 
wards before  the  issuing  of  the  writ,  makes  a  ten- 
der, the  effect  of  the  previous  refusal  is  done 
away  with  and  the  subsequent  tender  is  a  bar  to 
the  action. 

1  Addison  on  Torts,  p.  500. 

2  Hilliard  on  Torts,  3d  ed.,  {  13  c,  p.  121. 
Where  there  is  a  delivery  before  the  suit,  re- 
covery of  nominal  damages  only  can  be  had;  and 
if  special  damage  is  claimed,  between  the  con- 
version and  tender,  it  must  be  averred  in  the 
declaration. 

Sedgwick  on  Damages,  614. 
Where  trover  is  brought  for  a  specific  chattel, 
and  there  is  no  averment  of  damages  beyond  the 
real  value,  proceedings  will  be  staid  upon  delivery 
and  payment  of  costs. 

Moon  V,  Raphael,  2  Bing.  N.  C.  310. 
Rutland  &  Washington  R.  R.  Co.  v.  Bank  of  Mid- 
dlebury,  32  Vt.  639. 
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The  measure  of  damages  after  the  suit  is 
brought,  is  the  difference  in  value  at  the  time  of 
conversion  and  that  of  delivery. 

Rank  v.  Rank,  5  Barr,  211. 
Although  there  is  complete  conversion,  and 
although  the  measure  of  damages  is  the  value  of 
the  goods  at  the  time  of  conversion,  a  reposses- 
fsion  of  the  goods  before  trial  goes  in  mitigation 
of  damages;  for  the  law  aims  at  compensation. 

Mclnroy  v.  Dyer,  11  Wr.  118. 

Greenfield  Bank  v.  Leavitt,  17  Pick.  I. 

Hunt  V.  Haskell,  24  Mc.  339. 

Cook  V.  Harlle,  8  Carr  &  Payne,  568. 

E,  C.  Mitchell  (with  whom  was  John  F, 
Young)  y  contra. 

The  question  in  this  case  is,  what  is  the  effect 
of  an  unaccepted  offer  to  restore  the  goods  after 
a  demand  and  refusal  to  deliver  ?  It  is  well  set- 
tled that  such  an  offer  need  not  be  accepted,  and 
cannot  be  received  in  mitigation  of  damages. 

Higgins  V.  Whitney,  24  Wendell,  379. 

Hanmer  v.  Wilsey,  1 7  Id.  91. 

Gibson  v,  Humphrey,  I  Crompt.  &  Mees.  544. 
Where  the  value  of  the  goods  is  not  ascertained, 
a  motion  by  the  defendant  to  stay  proceedings 
upon  delivery  of  goods  and  payment  of  costs  will 
not  be  entertained. 

Tucker  v,  Wright,  3  Bing.  601. 
In  Moore  v.  Raphael  (cited  by  the  other  side) 
the  goods  were  accepted  unconditionally  and 
nominal  damages  were  allowed,  because  there 
was  no  averment  of  special  damage  in  the  decla- 
ration. But  that  case  is  not  law  here,  for  in  Rank 
p.  Rank  (5  Barr,  211)  it  was  expressly  held  that 
special  damage  might  be  recovered,  though  not 
formally  averred.  The  plaintiff  is  not  bound  to 
accept  a  tender  if  the  goods  have  been  damaged, 
and  that  distinguishes  this  case  from  that  of  Rut- 
land &  Washington  R.  R.  Co.  v.  Bank  of  Mid- 
dlebury  (33  Vt.  639) ;  and  this  rule  is  recognized 
in — 

Stickney  v,  Allen,  10  Gray,  352. 

Munson  v,  Munson,  24  Conn.  115. 

Edmondson  v,  Nuitall,  34  L.  J.  C.  P.  102. 

Finch  V,  Blount,  7  C.  &  P.  478. 

AUager  v.  Close,  10  M.  &  W.  577. 

Jan.  21 ,  1878.  The  Court.  There  was  some 
evidence  in  the  case  that  the  goods  in  contro- 
versy had  been  injured  prior  to  the  offer  to  return 
them  to  the  plaintiff.  Houghton  (plaintiff)  says 
in  his  cross-examination :  **  After  receiving  the 
notice  from  Mr.  Whitaker,  not  immediately,  but 
on  account  of  sickness  as  soon  as  I  could,  I  went 
to  the  factory  and  found  my  goods  honey-combed, 
thrown  out  in  the  yard,  rusted,  and  worthless. 
This  was  some  four  or  five  weeks  after  the  sale." 
In  view  of  such  evidence,  it  was  not  error  to  de- 
cline the  defendant's  point.  Had  the  plaintiff 
accepted  the  tender  or  offer  of  the  goods,  the 
measure  of  damages  indicated  by  the  point  would 
not  have  been  inaccurate.   Thus  in  Rank  v.  Rank 


(5  Barr,  211),  where  the  goods  had  been  uncon- 
ditionally received  by  the  plaintiff  after  suit 
brought,  the  measure  of  da^pages  was  held  to  be 
the  difference  in  value  at  the  time  of  the  conver- 
sion and  that  of  the  delivery.  And  it  may  be 
stated  generally  that  in  an  action  of  trover,  where 
the  goods  have  been  accepted  or  regained  by  the 
plaintiff,  such  fact  goes  in  mitigation  of  damages. 
He  cannot  accept  a  return  of  his  goods  and  yet 
recover  their  full  value.  We  need  not  refer  at 
length  to  the  authorities  cited  in  support  of  the 
proposition  that  in  trover  a  plaintiff  is  bound  to 
accept  a  tender  or  offer  to  return  the  property. 
In  nearly  all  of  them  there  was  no  deterioration 
of  it  after  conversion.  This  was  so  in  Rutland 
&  W.  R.  R.  Co.  V.  The  Bank  (32  Vermont,  639), 
where  the  property  consisted  of  the  bonds  of  the 
plaintiff,  for  which  they  were  liable  in  full,  and 
which,  therefore,  could  not  have  suffered  any 
deterioration  as  to  them.  It  was  held  that  plain- 
tiffs were  bound  to  accept  them  when  tendered, 
but  it  was  distinctly  said  that  such  a  rule  would 
not  apply  where  the  goods  had  deteriorated  in 
value.  This  principle  runs  through  most  of  the 
cases.  Whether  a  plaintiff  in  trover  is  bound 
under  all  circumstances  to  accept  a  return  of  the 
goods,  is  a  question  not  necessary  to  a  decision 
of  this  case.  It  is  sufficient  to  say  that  under  the 
evidence  the  plaintiff  was  not  bound  to  accept  the 
offer,  and  that  the  measure  of  damages  based  upon 
the  affirmation  of  this  proposition  'was  not*  the 
correct  one.  Hence  it  was  not  error  for  the 
learned  President  of  the  Court  below  to  say: 
*' Where  one  demands  his  chattels,  and  there  is 
such  a  withholding  of  them  as  amounts  to  a  con- 
version, a  right  of  action  accrues  which  will  not 
be  divested  by  a  subsequent  offer  to  return  the 
goods,  or  a  notice  to  the  plaintiff  to  come  and 
take  them  away.**  This  is  entirely  accurate, 
whether  we  view  it  as  an  abstract  proposition  or 
an  instruction  upon  the  evidence  in  the  case.  At 
most,  a  tender  could  only  affect  the  measure  ci 
damages;  it  does  not  go  to  the  right  of  action. 

However  it  may  be  in  the  case  of  an  offer  to 
return  an  article  that  has  sustained  no  injury,  it  is 
clear,  both  upon  reason  and  authority,  that  an 
offer  to  return  property  that  has  been  damaged 
while  in  the  possession  of  the  wrong-doer,  im- 
poses no  obligation  upon  the  injured  party  to  ac- 
cept it. 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 


Digitized  by 


Google 


96 


WEEKLY  NOTES  OF  CASES. 


(!^ommon,Wita^—lM\i>. 


C.  P.  No.  2.  Feb.  9,  1878. 

Central  Fire  Ins.  Co.,  to  use  of  A.  Wilson 

Norris,  receiver,  v.  Thurlow. 
Affidcevit  of  defence  law —  Charter  of  a  corpora- 
tion not  part  of  the  record  when  a  copy  is  not 
filed — Simulated  stock  subscription — Set-off — 
Ultra  vires —  Compromise  by  receiver. 
Rule  for  judgment  for  tvant  of  a  sufficient 
affidavit  of  defence. 

Debt,  brought  by  the  receiver  of  the  Central 
Fire  Insurance  Company,  to  recover,  in  cash,  an 
alleged  unpaid  balance  of  the  subscription  of  de- 
fendant to  nine  hundred  shares  of  the  stock  of  the 
said  company. 

The  articles  of  agreement  upon  which  suit  was 
brought,  after  referring  to  the  charter,  obtained 
March  2,  1874,  contained  the  following  covenant 
as  to  subscription  to  the  stock : — 

**  Now  therefore,  we  the  said  subscribers  hereby  do 
severally  promise,  covenant,  and  agree,  and  are  held  and 
firmly  bound  unio  the  Central  Fire  Insurance  Company  of 
Philadelphia,  in  the  amount  of  shares  set  opposite  our  re- 
spective nemos  at  the  par  value  thereof,  viz.,  fifty  dollars 
per  share,  to  be  paid  to  the  said  company,  in  the  certain 
instalments  herein  ifter  named,  to  which  payment  well  and 
truly  to  be  made  and  done,  we  do  bind  ourselves,  our  and 
eich  of  our  heirs,  executors,  administrators,  and  assigns, 
firmly  by  these  presents.  Sealed  with  our  seaU,  and  dated 
at  the  respective  dales,  as  will  hereafter  appear.  The  said 
each  and  every  payment  shall  be  respectively  made  as  fol- 
lows, VIZ  :  fifty  per  cent,  of  the  amount  subscribed  shall  be 
paid  at  the  time  of  the  subscription  in  money,  at  which  time 
the  treasurer  of  said  company  to  whom  the  said  money  is 
payable,  shall  give  the  receipt  of  the  said  company  to  each 
subscriber  for  said  payments,  and  the  remaining  fifty  per 
cent,  shall  be  paid  whenever  thereafter  required,  and  in 
the  manner  specifically  provided  by  the  Board  of  Directors, 
in  accordance  with  the  provisions  and  by-laws  of  said  com- 
pany." 

In  the  list  of  subscribers  under  this  agreement, 
defendant  put  his  name  down  for  900  shares,  of 
the  par  value  of  ^45,000. 

The  plaintiff  filed,  with  the  copy  of  said  agree- 
ment, an  averment  that  the  fifty  per  cent,  of  de- 
fendant's subscription,  viz.,  ^27,500,  had  been 
duly  required  of  the  defendant,  and  remained 
due  and  unpaid. 

The  defendant  filed  an  affidavit  of  defence 
that  he  "took  the  900  shares,  paid  for  them  in 
full  to  the  proper  officers  of  the  company  before 
its  failure,  and  received  from  the  company  its  full 
paid  certificates  for  the  same,  and  is  not  indebted 
upon  account  thereof  to  the  amount  of  one  cent." 
This  affidavit  having  been  adjudged  by  the  Court 
to  be  insufficient  (because  it  merely  set  forth  evi- 
dence and  conclusions  of  law  instead  of  facts), 
the  defendant  filed  a  supplemental  affidavit,  that 
in  March,  1874,  the  Central  Fire  Insurance  Com- 


pany, through  its  president,  agreed  with  deponent 
to  give  him  nine  hundred  full  paid  shares  of  its 
capital  stock  and  five  thousand  dollars  in  cash  for 
a  piece  of  land  owned  by  deponent,  in  the 
twenty-fifth  ward  of  the  city  of  Philadelphia; 
that  deponent  signed  the  subscrption  list  for  the 
900  shares  sued  upon,  witH  the  distinct  under- 
standing and  agreement  that  such  signature  had 
reference  to  the  shares  simultaneously  issued  to 
him  in  payment  for  the  said  land,  and  for  no 
other  purpose  whatever ;  that  in  pursuance  of  the 
said  agreement  the  said  certificates  for  900  shares 
full  paid  were  given  to  deponent,  together  with 
I750  in  cash  and  notes  of  the  company  for 
I4250,  which  deponent  accepted  as  cash,  and 
thereupon  he  duly  conveyed  the  said  land  by  re- 
quest of  the  company  to  one  F.  C.  Nell ;  that 
said  Nell  by  direction  of  the  company  conveyed 
the  land  to  one  Wallace  who  executed  as  con- 
sideration therefor  certain  mortgages  amounting 
to  |6o,ooo ;  that  subsequently  the  said  mortgages 
were  assigned  to  the  plaintiff  Norris  as  receiver 
of  said  company,  and  he  has  entered  satisfaction 
upon  the  same ;  that  plaintiff  Norris  as  receiver 
sold  the  said  land  at  public  sale  under  an  agree- 
ment with  deponent  that  if  deponent  would  bid 
the  same  up  to  ?6ooo,  deponent  would  be  re- 
lieved of  all  claims  upon  the  subscription  paper 
now  sued  on,  and  that  deponent  did  bid  up  and 
purcha^^e  the  said  land  at  the  price  of  |6ooo,  and 
paid  the  said  purchase  money  in  cash  to  said  re- 
ceiver. Defendant  therefore  submitted  that  a  full 
settlement  had  been  made,  and  further,  that  the 
notes  of  plaintiff  company  for  J4250  accepted  as 
cash  were  still  unpaid,  and  it  would  be  again:  t 
conscience  to  permit  the  plaintiff  to  retain  depo- 
nent's land  or  the  proceeds  thereof,  and  at  the 
same  time  compel  him  to  pay  in  money  for  a  sub- 
scription the  only  consideration  of  which  was  the 
said  land. 

Samuel  Gustine  Thompson^  for  the  rule. 

The  charter  of  this  company  provides  that  the 
subscriptions  to  stock  should  be  paid  in  cash.    It 
is  no  defence  that  it  has  been  paid  in  land. 
Upton  V.  Trebilcock,  i  Otto,  45. 

If  it  is  contended  that  the  conveyance  of  the 
land  is  a  simulated  subscription,  this  is  a  fraud  on 
the  stockholders,  and  defendant  is  liable. 
Graeff  v,  R.  R.  Co.,  7  Cas.  358. 
Robinson  v,  R.  R.  Co.,  8  Cas.  338. 

Defendant,  having  subscribed  to  the  stock  and 
having  received  the  certificates,  can  only  escape 
liability  by  showing  payment  for  the  same  in 

money. 

Upton  V,  Tribilcock,  I  Otto,  45. 
Sanger  z/.  Upton,  Id.  56. 
Webster  V.  Upton,  Id.  65. 

If  the  affidavit  is  held  to  set  forth  a  purchase  of 
land  by  the  company,  such  purchase  was  ultra 
vires.  The  charter  only  authorized  the  company 
to  hold  real  estate  for  business  purposes. 
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J^.  P,  White,  contra. 

The  charter  is  not  part  of  the  record  in  this 
case. 

If  the  company  received  land  in  payment  for 
stocky  they  must  account  for  the  value  of  the  land 
before  they  bring  suit  for  the  cash  subscription. 

C.  A.  V. 

Feb.  i6,  1878.  The  Court.  No  copy  of  the 
charter  having  been  filed,  we  cannot  consider  it 
as  before  us  upon  this  rule.  Counsel  for  plaintiff 
argued  very  forcibly  that  as  the  subscription  paper 
filed  recites  an  incorporation  of  the  plaintiff  cpm- 
pany  by  the  Court  of  Common  Pleas,  we  must 
take  judicial  notice  that  it  must  have  been  under 
the  Acts  of  April  2,  1856  (Purdon,  791,  pi.  3), 
and  March  26,  1867  (Purdon,  283  note  e)y  and 
therefore  that  a  subscription  to  stock  is'payable 
only  in  money  and  any  agreement  to  pay  in  land 
is  void. 

But  even  if  we  should  assent  to  this  proposition 
the  plaintiff  would  still  have  the  most  important 
part  of  the  affidavit^  to  meet — the  alleged  settle- 
ment or  compromise  between  the  defendant  and 
the  receiver.  It  may  be  that  this  as  well  as  the 
agreement  for  land  was  ultra  vires,  and  therefore 
void  as  against  the  receiver  representing  creditors, 
but  we  can  hardly  say  so  without  having  the  facts 
fully  developed;  and,  as  this  is  a  case  specially 
proper  for  a  full  investigation  of  all  the  facts  in 
order  to  reach  the  real  merits,  we  must  send  it  to 
a  jury. 

Rule  discharged. 

Oral  opinion  by  Mitchell,  J. 


C.  P.  No.  2.  Feb.  16,  1878. 

Smith  V.  Citizens  Gas  and  Gaseous 

Fuel  Co. 

Sale  of  goods  to  be  manufactured  by  vendor — 

Latent  defects. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence.     • 

Assumpsit  on  a  book  account  for  gas  pipe. 
The  affidavit  of  defence  alleged  that  the  goods 
charged  were  delivered  to  defendants  in  pursuance 
of  an  order  previously  given  by  them  and  accept- 
ed by  plaintiff  for  the  pipe  to  be  manufactured 
by  plaintiff  himself,  of  the  best  material  and  work- 
manship; that  in  violation  of  the  agreement 
plaintiff  delivered  pipe  purchased  by  him  from 
another  manufacturer,  of  inferior  quality  both  in 
workmanship  and  materials,  bemg  full  of  flaws 
and  hollow  spaces  between  the  inner  and  outer 
sur&ces ;  that  the  defect  could  not  be  ascertained 
by  inspection,  and  was  not  discovered  by  defend- 
ants until  a  large  quantity  of  the  pipe  had  been 
pot  in  the  ground  and  connections  made  with 
the  service  pipes  of  customers,  and  that  then  the 
pipe  had  to  be  taken  up  and  replaced  at  great  ex- 
VoL.  v.— 7 


pense  to  defendants,  and  they  claimed  to  set  off 
said  expense  against  the  plaintiff's  claim. 

Paul,  for  the  rule 

White,  contra. 

Rule  discharged. 


C  P.  No.  3.  Feb.  2, 1878. 

King  V.  Embrey. 
Practice — Process —  Capias  served  on  defendant 
decoyed  within  jurisdiction — Too   late  to  set 
aside  service  after  giving  common  bail 
Rule  to  set  aside  service  of  capias  and  quash 
writ. 

The  depositions  showed  that  the  defendant  had 
been  decoyed  into  the  jurisdiction  of  the  Court 
for  the  purpose  of  being  served  with  a  capias ; 
upon  which  writ  he  was  arrested,  and  in  default 
of  bail,  committed. 

A  rule  taken  by  his  counsel  to  have  him  re- 
leased on  common  bail  was  made  absolute.  The 
present  rule  was  then  taken  to  set  aside  the  ser- 
vice and  quash  the  writ. 

H.  L.  Carson  (with  him  Mc George),  for  the 
rule. 

The  defendant  having  been  decoyed  into  the 
jurisdiction,  the  Court  should  set  aside  the  ser- 
vice.    To  do  otherwise  would  be  allowing  the 
plaintiff  to  take  advantage  of  his  own  wrong. 
Hevener  v.  Heist,  9  Phila.  274. 
Sugar  Refining  Co.  v.  Matthiesson,  2  Cliff.  C.  C.  R. 

304. 
Wells  V,  Gurncy,  8  Barn.  &  Cress.  769. 
Williams  v.  Reed,  5  Dutcber,  N.  J.  R.  385. 
Spence  v.  Stuart,  3  East.  89. 
Snclling  V.  Watrous,  2  Paige*s  Chan.  314. 
Carpenter  v,  Spooner,  2  Sanford,  717. 
G,  H.  McCabe,  contra. 
By  entering  common  bail,  the  defendant  has 
perfected  his  appearance  in  Court,  and  has  pre- 
cluded himself  from  making  any  defence  as  to 
the  defect  in  service. 

C.  A.  V. 
Feb.  9,  1878.    The  Court.     It  is  now  too 
late  to  set  aside  the  service.     Rule  discharged. 


C.  P.  No.  3.  Dec.  ri,  1877. 

Kressler  v.  Williams. 

Practice — Duties  of  an  examiner —  When  his 
functions  cease. 

Motion  to  restrain  examiner  from  taking  fur- 
ther testimony. 

In  this  case  an  examiner  was  appointed  to  take 
testimony,  and  after  hearing  witnesses  both  for 
the  plaintiff  and  defendant,  he  prepared  his  re- 
port and  filed  it  in  Court.  Subsequently  the 
plaintiff  notified  the  defendant  of  his  intention 
to  re-examine  some  of  the  same  witnesses  who 
had  previously  testified  before  the  examiner. 


Digitized  by 


Google 


98 


WEEKLY  NOTES  OF  CASES. 


This  motion  was  made  to  prohibit  such  i%- 
examination. 

Thorn,  for  the  motion. 

Fisher,  contra. 

The  Court.  The  report  is  in  Court  and  in 
order  that  it  be  referred  back  to  the  examiner,  a 
motion  to  that  effect  must  be  made,  founded  upon 
some  good  reason  which  must  be  set  forth  in  an 
affidavit.     Motion  granted. 

Oral  opinion  by  Ludlow,  P.  J. 


C.  P.  No.  3.  Dec.  1$,  1877. 

Bancroft  v.  Freeman. 

Practice — More  specific  bill  of  particulars — Bond 
given  by  liquidating  partner  conditioned  for 
faithful  appropriation  of  the  assets  and  an 
account — Suit  against  surety. 
Rule  for  more  specific  bill  of  particulars. 
Debt  on  a  bond.     The  writ  issued  in   1862. 
Thenarr.  set  forth  that  the  defendant,  Freeman, 
and  one  Haines,  jointly  executed  a  bond  for 
^5000  on  the  19th  March,  1859,  conditioned 
that  *'  the  said  Haines  shall  well  and  truly  appro- 
priate and  account  for  all  the  assets  of  the  late 
firm  of  Bancroft,  Haines  &  Co.,  now  in  his  hands 
or  hereafter  to  come  into  his  hands  as  liquidating 

partner,  etc and  shall  well  and  truly 

pay  over  and  settle  the  same.**  The  plaintiff 
averred  that  Haines  had  not  from  the  execution 
of  the  said  bond  complied  with  its  conditions. 
The  narr.  did  not  contain  the  common  counts. 

After  the  general  issue  had  been  pleaded,  the 
defendants  demanded  a  bill  of  particulars  from 
the  plaintiffs,  and  were  informed  that  the  amount 
sued  for  was  the  penalty  on  the  bond.  The  de- 
fendants then  pleaded  specially  that  the  said  bond 
was  made  in  consideration  of  an  agreement  that 
the  obligees,  the  Bancrofts,  should  operate  with 
Haines  in  adjusting  the  affairs  of  Bancroft,  Haines 
&  Co.,  and  that  the  Bancrofts  would  not  impede 
or  harass  said  Haines,  etc. ,  but  that  in  fact  they 
did  not  co-operate,  etc.,  but  did  harass  him,  etc. 
Replication  de  injuria.  This  rule  was  then  taken. 
George  Biddle  and  George  W,  Biddle,  for  the 
rule. 

This  is  a  case  where  the  defendants  are  clearly 
entitled  to  a  bill  of  particulars,  for  this  is  not  a 
money  bond  but  simply  a  bond  to  enforce  the 
performance  of  a  collateral  condition,  and  the 
only  damages   that  the  obligees  could  recover 
would  be  the  amount  of  money  which   Haines 
actually  received  as  liquidating  partner  and  failed 
to  pay  over.    The  penalty  cannot  be  recovered. 
Barrington  v.  The  Bank,  14  S.  &  R.  421. 
Robeson  v,  WTiilesides,  16  S.  &  R.  320. 
Burr  V,  Todd,  5  Wr.  206. 
Bigony  v,  Tyson,  25  Sm.  157. 
The  plaintiff  does  not  aver  what  sums  Haines 
received  as  liquidating  partner,  what  sums  he 


failed  to  pay  over,  or  for  what  sums  they  propose 
at  the  trial  to  charge  him. 

Titus  V,  Baird,  I  Weekly  Notes,  81. 

Winpenny  v,  Winpenny,  Id.  90. 

Patterson  v,  Jones,  Id.  153. 

Cummings  v.  Thomas,  Id.  311. 

Williams  v,  Huidekoper,  Id.  376. 

Graham  v,  Graham,  Id.  416. 
The  defendant  may  demand  a  bill  of  particu- 
lars, even  where  the  declaration  contains  special 
counts. 

Hunter  v.  Bumham,  I  Weekly  Notes,  74. 

Norris  v.  Hanson,  Id.  507. 

•Livingston  v.  Enochs,  2  Id.  244. 

Borda  v,  P.  &  R.  R.  R.  Co.,  Id.  314  and  3  Id.  351. 
The  Court  may  grant  a  rule  for  a  bill  of  par- 
ticulars at  any  time,  even  after  plea  pleaded. 

McClain  v.  Henry,  i  Tr.  &  H.  Pr.  425. 
Samuel  IV.  Pemtypacker  (with  whom  was  Lewis 
Stover)  y  contra. 

The  purpose  of  a  bill  of  particulars  is  to  inform 
defendant  of  the  nature  of  the  claim  against  him, 
and  is  only  required  i.nder  common  counts,  or 
when  the  special  count  is  so  general  as  not  to  give 
this  information. 

I  Tr.  &  H.  Pr.  422. 

Norris  V,  Hanson,  i  WEEKLY  Notes,  507. 

Gilpin  V.  Howell,  5  Barr,  41. 
The  bond  is  set  forth  in  the  narr.,  and  there  are 
no  common  counts.  The  failure  to  account  is  in 
itself  a  breach  of  the  condition.  To  require  the 
plaintiff  by  a  bill  of  particulars  to  state  items  for 
which  he  claims,  would  be  to  impose  on  him  the 
duty  of  accounting  instead  of  on  the  defendant 
who  had  the  assets. 

Where  the  facts,  as  in  this  case,  are  peculiarly 
within  the  knowledge  of  the  defendant,  the  plain- 
tiff is  not  required  to  go  into  details  in  his  pleading. 

Stephen  on  Pleading,  370. 

Gale  V.  Reed,  8  East,  80. 
The  defendant  is  unreasonably  late  in  his  de- 
mand. The  case  has  been  at  issue  on  general 
pleas  for  ten  years,  and  has  been  many  times  on 
the  trial  list.  The  special  pleas  have  also  been 
filed. 

C.  A.  V. 
Rule  absolute. 


C.  P.  No.  4.  Jan.  26,  1878. 

Hughes  V.  Calvert. 

Practice — Sheriffs  s  sale — Lumping  sale,  when 
not  set  aside. 

Rules  to  set  aside  sheriffs  sale. 

In  this  case  fifteen  separate  houses  and  lots  had 
been  sold  together  under  a  vend,  ex.  The  descrip- 
tion as  contained  in  the  sherifFs  hand-bill  was  as 
follows : — 

"Buildings  and  lot  N.  side  Mercy  St.,  68  fl.  E.  8th  St. 
217  ft.  i^  in.  front,  48  ft.  deep  to  a  4  ft.  wide  alley. 
Fifteen  three-story  brick  houses  are  on  this  lot  each  sub- 
ject to  a  mortgage  ^1300  with  interest." 

The  properties  were  sold  in  a  lump  and  pur- 
chased by  the  plaintiff  in  the  execution  for  J250. 
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The  rules  to  set  the  sale  aside  were  on  behalf 
of  the  defendant  and  of  one  Shaffer,  a  mechanic's 
lien  creditor. 

The  depositions  were  conflicting  with  reference 
to  the  value  of  the  premises,  but  showed  that 
Schaffer,  the  lien  creditor,  was  aware  of  the  sale 
and  the  manner  in  which  the  properties  were 
advertised :  that  he  had  attended  the  sale  and 
bid  J200  for  the  properties,  and  that  no  objec- 
tion as  to  the  manner  of  selling  had  been  made 
to  the  sheriff  by  any  one. 

71  y.  DiehlzxAJas.  Mason ^  for  the  rule. 

A  ^e  of  this  kind  is  against  the  policy  of  the 
law  and  will  always  be  set  aside  without  regard  to 
the  adequacy  of  the  price. 

Ryerson  v.  Nicholson,  2  Yeates,  517. 
Rowley  v.  Brown,  i  Binney,  62. 
Connell  v,  Hughes,  i  Phila.  225. 
Tate  V,  Carberry,  Id.  133. 

Even  if  a  lumping  sale  of  fifteen  houses  would 
be  allowed,  it  is  only  in  a  case  where  they  are 
described  separately,  so  that  purchasers  may  know 
what  is  being  sold. 

E.  O.  Michener^  contra. 

This  case  constitutes  an  exception  to  the  gene- 
ral rule  which  avoids  a  lumping  sale.  There  may 
be  exceptions  to  this  general  policy 

Ryerson  v.  Nicholson,  supra, 
.  It  is  not  to  the  interest  of  any  one  save  the  de- 
fendant that  the  sale  should  be  set  aside,  and  it  is 
only  to  his  interest  in  that  he  will  have  the  bene- 
fit of  a  month's  time  to  collect  rents.  It  is  not 
pretended  that  the  properties  if  sold  separately 
would  bring  more  than  the  sheriffs  costs. 

The  description  is  perfectly  good  and  is  in  the 
same  language  as  that  sustained  by  the  Court  in 
Cadwalladert;.  Steinmetz  (i  Weekly  Notes,  90). 

The  lien-creditor,  Schaffer,  has  no  standing 
here,  as  he  appeared  at  the  sale  and  bid  on  the 
properties.     He  is  thereby  estopped. 
Ex  parte  Chart  ecis  Coal  Co.,  I  Pitts.  87. 
Perot  V.  Scott,  I  Weekly  Notes,  157. 

Rule  discharged. 


C  P.  No.  4.  Jan.  5,  1878. 

Vodges  V.  Ferree. 
Paving — City  ordinances — The  ordinance  of  Dec, 

jiy  1862  y  is  repealed  bv  ordinance  of  Dec.  23 y 
'  1874- 

Sur  exceptions  to  report  of  auditor. 

Before  the  auditor  appointed  to  distribute  a 
fund  in  Court  arising  from  a  sheriffs  sale  of  cer- 
tain real  estate  of  the  defendant,  was  presented  a 
municipal  claim  to  the  use  of  one  Shipps  for  the 
cost  of  laying  a  rubble  pavement  in  front  of  the 
premises  sold,  which  pavement  was  authorized  by 
ordinance  of  Dec,  15,  1875  (C.  O.  353),  direct- 
ing the  chief  commissioner  of  highways  to  con- 
tract with  competent  pavers  for  the  paving,  inter 


"aiia,  of  Sycamore  Street,  in  the  Twenty-fourth 
Ward,  with  rubble  pavement  under  the  usual  con- 
ditions. 

The  claim  was  resisted  by  the  defendant's  coun- 
sel chiefly  upon  the  ground  that  there  had  been 
no  advertisement  by  the  contractor  of  his  inten- 
tion to  apply  for  the  contract  for  this  pavement, 
as  required  by  the  ordinance  of  Dec.  31,  1862 
(C.  O.  486). 

The  claimant  admitted  that  he  had  not  made 
such  advertisement,  and  the  auditor  reported  on 
his  claim  as  follows:  "that  under  the  authority 
of  Fell  V,  The  City  (31  Sm.  58),  he  is  of  opinion 
that  the  chief  commissioner  of  highways  was  with- 
out authority  to  enter  into  the  contract  for  paving 
Sycamore  Street  with  Mr.  Shipps,  by  reason  of 
the  non-compliance  by  Mr.  Shipps  with  the  ordi- 
nance of  Dec.  31,  1862,  etc and  that 

the  claim  of  Mr.  Shipps,  though  a  meritorious 
one,  cannot  be  sustained  in  point  of  law,  and  is, 
therefore,  discharged.     Shipps  excepted. 

W.  W,  Wiltbanky  for  the  exceptant. 

The  ordinance  of  Dec.  31,  1862,  is  repealed 
by  the  ordinance  of  Dec.  23,  1874  (C.  O.  431). 
Section  a  of  the  ordinance  of  1874,  commits  to 
the  chief  commissioner  of  highways  the  super- 
vision and  management  of  the  paving,  grading, 
and  curbing  of  all  the  streets  in  the  city.  The 
material  portion  of  Section  10  provides  that,  after 
petition  to  councils  by  the  property  owners,  it 
shall  be  the  duty  of  the  chief  commissioner  to 
award  the  contract  for  paving  to  competent 
pavers.  It  entrusts  the  power  of  engaging  con- 
tractors entirely  to  him ;  his  discretion  is  the  ulti- 
mate resort^  the  repeal  is,  therefore,  perfectly 
clear,  and  the  contractor,  having  satisfactorily  per- 
formed the  contract  awarded  to  him,  should  not 
have  been  shut  out  from  the  distribution. 

M,  Hampton  Toddy  contra. 

The  object  of  the  ordinance  of  1862  was  to 
secure  a  good  paver,  by  giving  the  property  hold- 
ers an  opportunity  to  confer  with  the  chief  com- 
missioner. There  is  certainly  nothing  in  a  com- 
pliance with  it  that  would  interfere  with  the 
performance  of  the  duty  imposed  on  the  chief 
commissioner  by  the  ordinance  of  1874.  Prior 
to  the  passage  of  this  ordinance  every  paving 
ordinance  required  a  direction  from  councils  to 
award  the  contract;  now,  it  is  his  duty  to  award 
the  contract  for  the  work  as  specified  in  the  ordi- 
nance. This  can  be  done  as  well  whether  there 
has  or  has  not  been  an  advertisement  of  inten- 
tion to  apply  to  him.  Unless,  therefore,  there 
is  positive  repugnancy  between  the  ordinances, 
which  there  is  not,  both  must  stand  and  their 
provisions  be  complied  with  by  each  party. 

C.  A.  V. 

Feb.  2,  1878.  The  Court.  The  fund  for 
distribution  by  the  auditor  was  raised  from  sale  by 
the  sheriff  under  our  writ,  of  certain  real  property, 
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situate  on  Sycamore  Street,  formerly  called  Sil- 
verton  Avenue,  West  Philadelphia.  A  claim 
was  presented  before  the  auditor  by  the  city  of 
Philadelphia  to  the  use  of  William  A.  Shipps 
against  the  defendant,  amounting  to  1 1194.57, 
for  the  cost  of  paving  the  highway  with  rubble 
pavement  in  front  of  the  property  sold. 

The  work  was  done  under  authority  of  an  ordi- 
nance, approved  December  15,  1875,  which  di- 
rects the  Chief  Comihissioner  of  Highways  to 
enter  into  a  contract  with  a  competent  paver  for 
the  paving  of,  inter  alia,  said  streets,  but  requires 
no  preliminary  act  upon  the  part  of  the  Chief 
Commissioner  or  any  one  else. 

The  auditor  has  refused  to  allow  the  claim,  upon 
the  ground  that  there  was  no  preliminary  adver- 
tisement before  the  awarding  of  the  contract  to 
said  William  A.  Shipps,  as  required  by  the  ordi- 
nance approved  December  31,  1862,  which  is  as 
follows : — 

"  Hereafter,  before  any  contract  for  paving  any  street  or 
streets  shall  be  entered  into  by  the  Highway  Department, 
the  person  or  persons  applying  for  such  contract  shall  give 
notice  of  such  application  in  two  daily  papers  having  the 
largest  circulation,  by  three  consecutive  insertions,  at  least 
two  weeks  prior  to  the  making  of  such  application,  such 
notice  to  set  forth — 

(i)  The  name  of  the  contractor  or  contractors. 

(2)  The  locality  of  the  space  or  spaces  intended  to  be 
paved,  with  the  length  of  such  space  in  lineal  feet. 

(3)  The  name  and  residence  of  each  person  signing  for 
contractor,  together  with  the  number  of  feet  owned  or  re- 
presented by  each  person  so  signing  fronting  on  said  street 
or  streets. 

(4)  To  such  notice  shall  be  added  an  invitation  to  the 
owners  of  property  to  meet  at  the  Department  of  Highways, 
at  a  certain  hour  on  a  given  day,  to  show  cause,  if  any,  why 
such  contract  should  not  be  awarded  to  the  applicant." 

The  important  question  now  raised  is,  whether 
this  ordinance  was  not  repealed  by  the  ordinance 
reorganizing  the  Highway  Department,  approved 
December  23,  1874. 

By  section  2  of  that  ordinance,  "  from  and  after  January 
l>  i^75»  the  building  and  repairing  of  all  bridges,  culverts, 
sewers  and  inlets,  the  opening,  grading,  curbing,  paving, 
repaving,  and  repairing  of  all  streets,  roads,  lanes,  alleys, 
and  other  highways  of  the  city  of  Philadelphia,  shall  bt 
under  the  control,  supennsion,  and  management  of  the 
Chief  Commissioner  of  Highways  of  said  city,** 

By  section  10  the  owners  of  property  desiring 
to  have  the  streets  which  shall  pass  through  their 
property  paved,  shall  apply  to  Councils  by  peti- 
tion, to  which  shall  be  attached  a  certificate  of 
the  District  Surveyor,  that  the  petitioners  are  a 
majority  of  the  owners  of  property  between  the 
points  named.  After  an  ordinance  shall  be 
passed  for  the  paving  of  any  street,  //  shall  be  the 
duty  of  the  Chief  Commissioner  to  award  the 
contract  for  the  same  to  a  practical  paver  or 
pavers,  regularly  engaged  in  such  business,  and 
known  to  be  such :  Provided^  the  security  for  the 
same  shall  be  the  same  as  is  now  regulated  by 
Act  of  Assembly :  Provided^  that  any  contractor 


failing  to  perform  his  work  in  accordance  with 
the  terms  of  his  contract,  shall  be  deemed  a  de- 
faulter, and  no  bid  shall  thereafter  be  received 
from,  or  contract  awarded  to,  such  deCsiulting 
contractor. 

And  by  section  11,  *'all  ordinances,  or  parts 
of  ordinances  inconsistent  herewith,  be,  and  the 
same  are  hereby  repealed." 

The  object  of  the  ordinance  of  1862  was  to 
secure  a  competent  paver  to  do  the  work,  instead 
of  awarding  it  to  some  person  who  might  bid  low 
enough  in  price,  but  be  utterly  ignorant  of  the 
mode  of  performing  the  work  or  of  the  materials 
to  be  used  in  it. 

The  necessity  for  the  advertising  under  the  or- 
dinance of  1862  is  therefore  done  away  with, 
when,  under  the  ordinance  of  1874,  //  is  -made 
the  duty  of  the  Chief  Commissioner  to  award  the 
contract  to  a  practical  paver  or  pavers,  regularl) 
engaged  in  such  business,  and  known  to  be  such. 
And  further,  the  alleged  important  facts  stated  in 
the  ordinance  of  1862  (much  of  it  repealed  by 
an  ordinance  of  March  24,  187 1),  and  made 
necessary  to  be  advertised,  are  by  the  ordinance 
of  1874,  directed  to  be  set  forth  in  the  certificate 
of  the  District  Surveyor,  which  shall  be  attached 
to  the  petition  to  be  presented  to  councils. 

The  ordinance  of  1874  therefore  takes  away 
from  the  property  owners  any  choice  in  the  selec- 
tion of  a  contractor,  and  vests  all  power  in  the 
Chief  Commissioner,  who  may  enter  into  a  con- 
tract immediately  after  the  approval  of  the  ordi- 
nance. Then  why  advertise  under  the  form 
directed  in  the  ordinance  of  1862  ?  It  creates  a 
new  system  of  awarding  contracts ;  directs  by 
whom  they  shall  be  awarded,  to  whom  as  a  parti- 
cular class  they  shall  be  awarded,  and  the  facts 
which  petitioners  for  paving  streets  must  lay  be- 
fore Councils  where  Councils  do  not  act  of  their 
own  motion.  It  accomplishes  the  same  object  as 
the  ordinance  of  1862  by  a  different  method. 

The  inconsistency  and  repugnancy  of  the  ordi- 
nance of  1862  to  that  of  1874  may  be  instanced 
where  a  contract  had  been  awarded  by  the  Chief 
Commissioner,  since  January,  1875,  to  some 
competent  paver,  who  immediately  sets  to  work 
under  his  contract,  and  perhaps  completes  it  in 
ten  days.  The  contract  having  been  awarded 
him,  it  would  be  an  extraordinary  rule  of  law  to 
require  him  to  advertise  in  the  form  of  the  ordi- 
nance of  1862,  to  notify  property  owners  to 
assemble  and  show  cause,  within  two  weeks  from 
the  approval  of  the  ordinance,  why  his  contract 
should  not  be  awarded  him.  It  can  hardly  be 
supposed  that  after  the  contract  had  been  awarded 
any  one  else  would  be  so  frenzied  in  the  sup- 
port of  any  two  newspapers  as  to  invest  money 
in  any  such  advertisement  j  whilst  the  meeting  of 
property  owners,  without  aim  or  power,  would 
be  without  cause  to  show. 
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We  think  there  cannot  be  a  clearer  repeal  of  a 
precedent  affirmative  statute.  There  is  such  clear 
legislative  intention  shown  in  the  words  of  the 
later  ordinance  to  repeal  the  former  that  it  comes 
within  the  rule  of  interpretation  of  statutes  as 
"clearly  repugnant  and  inconsistent.'* 

The  case  of  City  v.  Fell  (31  Smith,  58),  has 
been  strongly  relied  upon  by  the  learned  auditor, 
but,  under  the  present  views  we  take  of  the  ordi- 
nance of  1862,  it  can  have  little  application,  as 
that  case  was  tried  before  the  passage  of  the  ordi- 
nance of  1874,  and  the  work  performed  in  1870 ; 
besides,  the  work  was  performed  under  a  special 
ordinance,  the  non-compliance  with  the  terms  of 
which  destroyed  the  claim  for  the  work  done. 

To  maintain  the  doctrine  ruled  against  this 
claim  would  produce  intense  hardshjp,  for  every 
contract  awarded  for  paving  of  streets  in  Phila- 
delphia since  January,  1875,  has  been  awarded 
in  the  view  of  the  repeal  of  the  ordinance  of 
1862  ;  and  to  at  one  blow  destroy  every  lien  and 
annul  every  contract  thus  entered  into,  notwith- 
standing the  work  was  honestly  done,  would  be 
paving  the  way  to  a  repudiation  most  immoral 
and  terrible  in  extent.   Salus  populi  suprema  lex. 

The  exceptions  are  sustained  and  the  report  is 
referred  back  to  the  auditor  for  redistribution  in 
accordance  with  this  decision. 

Opinion  by  Elcock,  J. 


©rpjans'  €ourt. 


Jan.  23, 1878. 
Hurley's  Estate. 
Decedents*  estates — Widow's  claim — When  al- 
lowed-— Acceptance  under  husbands  will  no  bar 
— Must  be  presented  within  a  reasonable  time 
— Delay  of  one  year  in  presentation  of  such 
claim  where  the  rights  of  creditors  are  not  af- 
fected does  not  constitute  leches — Household 
goods — Perishable  property. 
Sur  exceptions  to  widow's  claim  for  allowance 
of  $300. 

Aaron  A.  Hurley  died  in  September,  1876, 
leaving  a  will,  by  which  he  bequeathed  unto  his 
wife  for  life  all  his  household  goods,  furniture, 
and  pictures  of  every  description.  The  widow 
was  also  authorized  to  live  in  the  family  dwelling 
house,  rent  free,  for  one  year  after  testator's 
death. 

At  the  appraisement  of  the  personal  property, 
two  items — a  mirror,  value  |ioo,  and  a  lot  of 
coal,  value  |ioo — were  omitted  from  the  inven- 
tory. 


About  a  year  after  the  death  of  the  testator, 
the  widow  made  her  claim  for  $300  from  funds 
in  bank,  and  filed  the  inventory  and  appraise- 
ment. 

To  the  allowance  of  this  claim,  the  children 
and  legatees  of  the  testator  excepted. 
J,  C  Longstrethf  for  exceptants. 
The  widow  retained  the  two  items  omitted 
from  the  inventory,  valued  at  $200,  and  remained 
in  the  house  of  testator  one  month  over  the  year 
allowed  her.  The  rent  of  the  house  is  ^100  a 
month.  The  taking  of  these  items  without  re- 
mark is  a  waiver  of  her  claim  to  I300. 

She  was  present  at  the  appraisement,  and  made 
no  claim  then  to  ^300 ;  it  is  now  too  late. 

The  claim  must  be  made  in  a  reasonable  time, 
at  or  before  the  appraisement. 

Heller's  Est.,  2  Weekly  Notes,  338. 
Baskin's  App.,  2  Wright,  65. 
Bryan's  Est.,  4  Phila.  228. 
Lyman  v.  Byam,  2  Wright,  475. 
Seller's  Est.,  I  Norris,  156. 

The  cash  has  all  been  expended  in  payment  of 
debts  of  the  estate,  and  she  claims  now  out  of  a 
fund  which  has  no  existence. 

Joseph  Farrish,  contra. 

The  Act  of  185 1  provides  no  time  within  which 
the  widow's  claim  must  be  made.    Laches  depend 
on  circumstances,  and  not  on  lapse  of  time. 
Kirkpatrick's  Est.,  5  Phila.  98. 

As  to  retaining  the  items  mentioned,  she  had  a 
right  to  do  so  under  the  will  which  gave  her  a 
life  estate  in  all  personal  property.  If  she  re- 
mained one  month  over  her  year  in  the  house, 
the  accountant  should  be  surcharged  for  allowing 
her  to  do  so. 

Feb.  9,  1878.  The  Court.  If  the  rights  of 
creditors,  or  of  the  residuary  legatees  were  af- 
fected by  the  allowance  to  the  widow  of  her 
claim  under  the  Act  of  185 1 ,  and  its  supplements, 
we  should  be  disposed  to  hold,  that  by  her  delay 
of  more  than  one  year  since  the  death  of  testator, 
she  had  waived  her  right  to  the  exemption.  But 
as  there  are  no  creditors,  and  the  interests  of  the  • 
legatees  are  not  prejudiced,  we  think  the  claim 
h^  been  presented  in  time,  and  should  be  al- 
lowed. (Kirkpatrick's  Estate,  5  Phila.  Rep.  98.) 
Testator  bequeathed  unto  his  wife  for  life  all  his 
''household  goods  and  furniture,  and  pictures,  of 
every  description."  A  short  time  prior  to  his 
death,  he  purchased  a  number  of  tons  of  coal  for 
domestic  purposes,  but  only  a  small  portion  of 
which  had  been  consumed  at  the  date  of  his 
death.  The  remainder  was  not  included  in  the 
inventory  and  appraisement,  but  was  used  by  the 
widow,  who,  under  the  will,  was  entitled  to  oc- 
cupy the  family  residence,  free  of  rent,  for  one 
year.  We  think  the  coal  remaining  unconsumed 
at  the  testator's  death  passed  to  the  widow  for 
life,  and  was  included  among  the  **  household 
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goods,**  etc.,  bequeathed  to  her.  Being  perish- 
able, its  use  involving  its  consumption,  it  follows 
that  the  coal  belongol  absolutely  to  the  widow. 
(Brightly's  Digest,  1609;  see  cases  cited.)  A 
plate  glass  mirror  was  also  omitted  from  the  in- 
ventory taken  by  the  executors,  and  retained  by 
the  widow  as  her  separate  property.  The  legatees 
claim  that  she  should  be  also  charged  with  its 
value  as  against  her  allowance  under  the  Act  of 
Assembly.  But  from  the  testimony  it  appears 
that  the  widow  asserted  her  ownership  at  the  time 
of  the  appraisement,  in  the  presence  of  the  ex- 
ecutors and  one  of  the  residuary  legatees,  who 
made  no  objection  thereto;  and  from  the  declara- 
tions of  the  testator  it  may  safely  be  concluded 
that  he  made  a  vdid  gift  of  the  mirror  to  his  wife 
at  the  time  of  its  purchase.  And  in  the  absence 
of  creditors  she  can  retain  the  same  as  against  the 
legatees. 

The  exceptions  are  therefore  dismissed,  and 
the  petition  for  allowance  granted. 

Opinion  by  Hanna,  J. 

[Sec  Farrell's  Estate,  4  Weekly  Notes,  383.] 


Dec.  1877. 

Samuel  Moseley's  Estate. 
Orphans'  Court— Jurisdiction — Decedents*  estates 
— Gift  inter  vivos — Heirlooms — Bequest  of 
family  pictures  ^^to  remain  in  custody  of  A,  until 
demanded  by  heirs  ofB,  *  * —  Testator's  executors 
will  not  be  required  to  deliver  possession  to  B,*s 
administrator  in  a  proceeding  in  which  B's 
heirs  are  not  parties, 
Sur  exceptions  to  Master's  report. 
The  following  facts  appeared : — 
Samuel  Moseley,  M.D.,  died  June  9th,  1873, 
leaving  a  will,  by  which  he  appointed  James  J. 
Barclay,  Esq.,  and  C.  O.  Groome  his  executors. 
In  the  year  i860  Burwell  B.  Moseley,  a  cousin 
of  the  decedent,  domiciled  in  Virginia,  sent  to 
him  four  portraits  of  the  ancestors  of  the  said 
Burwell  B.  Moseley,  and  wrote  to  him  on  Decem- 
*  ber  13th,  i860,  as  follows: — 

**  I  have  sent  you  the  pictures,  as  promised,  by  Adams 
Express  as  per  receipt  inclosed,  which  I  wish  safe  to  hand. 
I  hope  when  I  am  no  more,  and  you  and  yours  have  no 
use  for  them,  they  may  fall  into  the  hands  of  some  of  my 
children,  as  they  would  prize  them  very  much  as  the  por- 
traits of  their  ancestors." 

On  the  next  day  he  wrote  again  as  follows : 

•*  I  wrote  you  yesterday  inclosing  a  receipt  for  the  pic- 
tures, and  I  am  fearful  you  may  not  put  the  construction  I 
intended  wheiv  I  said  *  I  hope  when  I  am  no  more,  and 
you  and  yours  have  no  use  for  them  they  may  fall  into 
the  hands  of  some  of  my  children.'  The  above  might  be 
construed  that  I  expected  it,  which  is  by  no  means  the 
case.  We  cannot  dive  into  futurity,  and  it  is  useless  to 
attempt  it.     I  would  not  desire  the  control  of  it." 

The  said  Burwell  B,  Moseley  died  in  February, 
1868,  ^ 


Samuel  Moseley  in  his  will  provided  as  to  the 
portraits  as  follows  :•— 

"  I  will  and  direct  that  the  four  portraits,  by  Vandyke, 
in  the  parlor  <»f  my  residence,  No.  1715  Walnut  Street, in 
the  city  of  Philndelphia,  shall  remain  in  the  custody  of  my 
residuary  legatee  until  they  shall  be  demanded  by  the  heirs 
of  my  cousin  B.  B.  Moseley,  deceased,  when  they  are  to 
be  delivered  to  said  heirs  or  their  legal  representatives." 

By  the  same  will  the  decedent  made  Helen 
Virginia  the  wife  of  C.  O.  Groome,  one  of  his 
executors,  his  residuary  legatee.  Upon  the  tes- 
tator's death,  in  1873,  the  pictures  were  deliv- 
ered to  Mrs.  Groome,  in  whose  possession  they 
remained  imtil  her  death,  in  1875,  since  which 
time  they  have  been  in  the  possession  of  her  hus- 
band, the  said  C.  O.  Groome. 

On  October  12th,  1876,  Bloomfield  H.  Moore 
obtained  letters  of  administration  c,  /.  a.  en 
B.  B.  Moseley's  estate  from  the  Register  of  Phila- 
delphia County,  and  presented  his  petition  to 
this  Court  on  October  14th,  1876,  setting  fcrth 
the  above-recited  facts,  and  praying  that  a  cita- 
tion should  issue  to  James  J.  Barclay  and  C.  O. 
Groome,  the  executors  of  S.  Moseley,  deceased, 
**  to  show  cause  why*  they  should  not  accotmt  for 
and  deliver  to  the  petitioner  the  said  personal 
estate  of  the  said  testator.'* 

The  executors  filed  separate  answers,  that  of 
James  J.  Barclay  admitting  the  facts  in  the  peti- 
tion, and  disclaiming  all  interest  in  the  matter  in 
controversy,  and  further  stating  that  the  pictures 
were  never  inventoried,  "as  ihey  were  not  be- 
lieved to  constitute  any  part  of  the  estate  of 
Samuel  Moseley." 

The  answer  of  C.  O.  Groome  admitted  the 
possession  of  the  four  portraits,  and  referred  to 
the  two  letters  from  Burwell,  above  quoted.  The 
answer  further  averred  that  the  wife  of  the  re- 
spondent died  on  March  isth,  1875,  intestate, 
and  he  is  the  administrator  of  her  estate ;  that 
Dr.  Samuel  Moseley  did  not  claim  the  ownership 
of  the  portraits  in  his  Hfetime,  **nor  do  I  claim 
to  own  them  i)ow,  and  1  am  ready  at  any  time 
to  surrender  them  to  the  heirs  of  B.  B.  Moseley, 
deceased,  when  properly  demanded  by  them." 

The  case  was  referred  to  a  Master  and  Ex- 
aminer (Thompson  Westcott),  who  ccmmunicated 
with  five  children  of  B.  B.  Moseley,  residents  of 
Virginia,  informing  them  of  the  nature  of  the 
proceedings  before  him,  and  received  frcm  two 
of  them  replies  objecting  to  the  petitioner  obtain- 
ing possession  of  the  portraits,  and  from  three 
others  answers  favorable  to  the  petitioner's  claim. 

The  Master  reported  that  the  prayer  of  the 
petition  should  be  refused,  and  the  application 
dismissed. 

To  this  report  the  petitioner  filed  exceptions. 

Wm,  Henry  Rawle,  for  the  exceptant. 

The  doctrine  relating  to  heirlooms  is  not 
favored  in  this  country.     Even  in  England  it  is 
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only  allowed  by  special  qustom,  and  not  favored 
by  the  conunon  law. 
Coke  Litt.  186. 

The  facts  to  bring  a  case  within  the  doctrine 
most  be  strictly  proved,  and  the  burden  of  proof 
rests  on  the  party  claiming  the  affirmative. 
2  Black.  Com.  427,  Chitty's  notes. 

M,  Arnold^  contra. 

C.  A.  V. 

February  23,  1878.  The  Court  (after  recit- 
ing the  facts).  The  averments  contained  in  the 
answers,  not  having  been  denied  or  disproved, 
must  be  taken  to  be  true.  (Hengst*s  Appeal,  12 
Harris,  413.)  It  is  immaterial,  so  far  as  respects 
the  rights  of  third  parties,  that  the  executors  did 
not  consider  these  portraits  as  property  of  their 
testator,  and,  therefore,  omitted  to  include  them 
in  the  inventory  and  appraisement.  It  is  evident 
that  he  claimed  and  exercised  the  right  of  owner- 
ship, by  bequeathing  the  portraits  to  his  residuary 
legatee  until  they  should  be  demanded  by  the 
heirs  of  his  cousin  B.  B.  Mbseley.  And  their 
respective  rights  cannot  be  determined  in  a  con- 
troversy to  which  they  are  not  parties.  Being  of 
opinion  that  the  Master  is  correct  in  his  conclu- 
sion, and  that  the  petitioner  has  failed  to  show 
that  the  said  portraits  form  part  of  the  personal 
estate  of  said  B.  B.  Moseley,  deceased,  or  any 
right  to  call  upon  the  executors  of  said  Samuel 
Moseley,  deceased,  to  account  for  the  same,  the 
exceptions  are  dismissed,  and  the  report  of  the 
Master  and  Examiner  confirmed. 

Opinion  by  Hanna,  J. 


Jan.  22, 1877. 
Sm3rth's  Estate. 
DtcederUs*  estates — Direction  by  testator  to  execu- 
tors and  trustees  to  pay  bequest — Insufficiency 
of  personal  estate —  Whether  Orphans'  Court 
may  require  trustees  to  sell  real  estate  to  pay 
bequest  where  the  will  contains  a  sufficient  power 
of  sale — Executors*  account  of  persomU  estate 
must  first  be  settled, 

Sur  petition  for  order  of  sale  of  real  estate. 
James  P.  Smvth,  the  decedent,  by  his  will,  in- 
ter aliay  devised  and  bequeathed  to  George  H. 
Stuart  and  William  Ray  all  the  residue  of  his  es- 
tate, real  and  personal,  in  trust  for  his  wife  and 
four  daughters.  The  seventh  clause  of  the  will 
provides  as  follows; — 

"I  hereby  direct,  authorize,  and  empower  the  said  George 
H.  Stuart  and  Williain  Ray,  and  their  successors  in  said 
trist,  in  case  any  one  or  all  of  my  said  daughters  shall 
inany,  to  pay  over,  on  or  after  the  day  of  her  marriage,  to 
any  daughter  so  marrying,  the  sum  of  6ve  thousand  dol- 
lars, for  and  on  account  of  such  share  of  the  estate  as 
slaU  have  been  theretofore  held  in  trust  for  the  daughter 
io  marrying." 

The  petition  of  Emma  Heron  Fulmer,  a  daugh- 
ter of  the  decedent,  set  forth  that  on  the  eighth 


of  February,  1876,  she,  being  of  age,  married 
one  William  Fulmer;  that  no  part  of  the  said 
sum  of  $5000  had  been  paid  to  the  petitioner,  but 
the  same  remained  due  and  unpaid,  and  that  the 
share  of  the  decedent's  estate  held  in  trust  for 
the  petitioner  exceeded  in  value  the  sum  of  I5000. 
There  was  also  a  statement  of  the  real  estate  held 
by  the  trustees.  The  prayer  of  the  petition  was 
for  an  order  and  decree  that  the"  said  trustees 
should  sell  or  mortgage  so  much  of  the  said  real 
estate  constituting  the  share  of  the  petitioner 
therein,  as  might  be  necessary  for  the  payment 
to  her  of  I5000,  with  interest  from  the  day  of  her 
marriage. 

The  answer  of  the  trustees,  after  quoting  the 
fifth  clause  of  the  will  of  the  decedent,  by  which 
he  directed  his  executors  and  trustees  to  apply 
moneys  realized  from  life  insurance,  and  other 
personal  property  not  otherwise  disposed  of,  to 
the  extinguishment  of  encumbrances  on  real  es- 
tate at  the  time  of  his  death,  averred  as  follows: 
*'We  have  not  paid  the  said  legacy  to  the  peti- 
tioner only  because  we  have  no  fund  out  of  which 
the  said  legacy  could  properly  be  paid.  We  have 
been  advised  by  counsel  that,  under  the  fifth 
clause  of  the  testator's  will,  it  is  our  duty  to  ap- 
propriate the  balance  of  cash  in  our  hands  from 
insurances  on  the  decedent's  life,  and  (he  collec- 
tion of  other  personal  property,  to  the  payment 
and  extinguishment  of  the  encumbrances  with 
which  the  decedent's  real  estate  is  still  charged.' 
.  .  .  .  We  further  respectfully  suggest  that, 
upon  the  construction  of  the  decedent's  will,  it 
may  very  properly  be  held  that  he  did  not  con- 
template the  sale  of  any  of  his  real  estate  for  the 
purpose  of  paying  the  marriage  portion  of  any 
daughter,  but  it  was  the  intention  of  the  decedent 
that  any  such  marriage  portion  should  be  paid  out 
of  the  surplus  assets,  if  any,  remaining  after  the 
extinguishment  of  mortgage  debts." 

W,  W,  Wiltbank,  for  the  petition,  cited — 
Haslam*s  E>tate.  4  Weekly  Notes,  526. 
Rhodes'  Estate,  Id.  527. 

T,  De  Witt  CuyUr  and  C.  Stuart  Patterson,  - 
for  the  respondent. 

Feb.  9th,  1878.  The  Court.  It  would  be 
irregular  in  the  present  proceeding  to  make  an 
order  upon  the  executors  to  mortgage  or  sell  the 
real  estate  of  testator  for  the  purpose  set  forth  in 
the  petition.  All  that  the  Court  can  now  do  is 
to  indicate  their  opinion  respecting  the  duty  of 
the  executors.  The  testator  by  no  uncertain 
language  directs  his  executors  to  pay  to  any  of 
his  daughters,  on  or  after  the  day  of  her  marriage, 
"the  sum  of  five  thousand  dollars,  for  and  on 
account  of  such  share  of  the  estate  as  shall  have 
been  theretofore  held  in  trust  for  the  daughter  so 
marrying."  He  evidently  contemplated  the  set- 
tlement of  his  estate  before  the  manriage  of  either 
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of  his  daughters,  as  the  payment  directed  to  be 
made  could  not  be  ascertained  until  a  settlement 
of  the  account  of  the  executors  and  distribution 
of  the  personal  estate.  The  executors,  qua  trus- 
tees, are  to  make  the  payment,  and  if  they  did 
not  hold  sufficient  personal  estate  in  trust  for 
the  daughter  so  marrying,  they  would  necessarily 
be  obliged  to  make  up  the  deficiency  out  of  the 
real  estate.  The  directions  to  the  executors  are 
imperative,  the  intention  of  the  testator  is  to  pro- 
vide a  marriage  portion  for  his  daughters,  and 
there  seems  to  be  no  room  for  the  exercise  of  any 
discretion  by  the  executors.  It  is  immateriad 
that  they  deem  it  prejudicial  to  the  estate  to  sell 
any  of  the  real  estate  at  present,  for  non  constat 
that  delay  will  prove  beneficial.  The  testator 
has  directed  otherwise,  and  the  petitioner  was 
long  since  entitled  to  the  amount  directed  to  be 
paid  to  her. 

While,  therefore,  we  are  of  the  opinion  that  it 
is  the  duty  of  the  executors  to  carry  out  the  di- 
rections of  testator,  yet  we  may  also  say  that  they 
have  a  full  power  of  sale  under  the  will,  and  need 
no  additional  authority  from  the  Court.  But 
their  account  as  executors  should  first  be  settled 
and  confirmed.  The  order  made  upon  this  peti- 
tion is,  that  upon  a  settlement  of  the  personal 
estate  of  testator,  if  the  share  of  petitioner  amount 
to  the  sum  of  $5000  and  over,  that  sum,  with 
interest  from  the  date  of  her  marriage,  be  awarded 
to  her ;  but  if  her  share  does  not  amount  to  said 
sum,  then  the  deficiency  be  paid  to  her  by  the 
executors,  by  a  sale  or  mortgage  of  sufficient  real 
estate  to  pay  the  deficiency. 

Thus  far,  the  petition  is  granted. 

Opinion  by  Hanna,  J. 


e.  g>.  district  eoun— 
^trmiraltg. 


Dec.  21,  1877. 
Wright  et  al.  v.  The  Owners  of  the  Bark 

Francesca  Curro. 
Charter  party — Two  charter  parties^   executed 
simultaneously y  for  successive  voyages—^  Validity 
of  second  dependent  on  performance  of  the  first 
— Effect  of  a  reference  to  the  first  on  the  mar- 
gin of  the  second. 
Libel  for  breach  of  charter-party. 
The  libellants  had  chartered  the  bark  Fran- 
cesca Curro  then  at  Genoa  to  sail  from  Philadel- 
phia to  a  port  in  Great  Britain,  it  being  expressly 
stipulated  that  she  should  sail  from  Genoa  (for 
Philadelphia)  during  the  month  of  December, 
1876.    Upon  her  arrival  here  in  February,  1877, 


the  libellants  refused  Jp  receive  her  under  the 
charter,  alleging  that  she  had  not  sailed  during 
December.  Freight  having  fallen,  they  re-char- 
tered her  for  the  same  voyage  on  exactly  the  same 
terms  except  at  a  lower  rate  of  freight,  and  an 
action  brought  to  recover  the  difference  was  de- 
cided by  this  Court  in  favor  of  the  vessel.  (Re- 
ported 4  Weekly  Notes,  415.) 

The  decree  was  paid  by  the  present  libellants, 
and  the  voyage  performed  under  the  re-charter. 

Upon  the  same  day  that  the  original  charter 
had  been  made,  a  second  one  was  also  made,  of 
the  same  vesssel  by  the  same  parties.  This  char- 
ter was  headed  **  Second  Voyage'*  and  in  the 
margin  were  written  the  following  words: — 

<*  It  is  agreed  and  understood  that  the  vessel,  being 
already  chartered  for  a  previous  voyage,  has  after  comple- 
tion of  same  to  return  to  Delaware  Breakwater  for  orden^ 
without  delay  and  in  ballast,  to  enter  upon  this  charter." 

After  the  completion  of  the  voyage  under  the 
re-charter,  the  vessel  returned  to  Delaware  Break- 
water, and  the  Master  telegraphed  his  arrival  to 
his  agents  in  Philadelphia,  who  notified  the  libel- 
lants, and  asked  for  orders.  The  libellants 
thereupon  ordered  the  Master  to  Philadelphia, 
and  he  came  and  laid  up  at  a  dock. 

The  libellants  then  ordered  the  vessel  to  Girard 
Point  for  loading,  but  the  Master  refused  to  go, 
alleging  that  the  libellants,  having  broken  the  first 
charter,  were  not  entided  to  the  benefits  of  the 
second.  Freights  having  advanced,  this  action 
was  brought  upon  the  second  charter  to  recover 
the  difference. 

Henry  Galbraith  Ward,  for  libellants. 

The  contracts  made  in  this  case  were  to  be  per- 
formed or  paid  for.  The  dependence  of  the 
second  on  the  first  was  merely  to  secure  two  con- 
secutive voyages  which  could  only  be  secured  by 
referring  in  the  second  charter  to  the  first.  The 
first  voyage  was  really  performed,  though  not 
under  the  original  charter,  and  the  respondents 
were  bound  therefore  to  perform  the  second, 
there  being  nothing  but  the  rise  in  freights  to 
prevent  it. 

Only  so  far  as  the  conduct  of  one  party  pre- 
vented the  performance  of  the  contract  will  the 
other  be  excused. 

Dubois  V.  Canal  Co. ,  4  Wend.  285. 

In  this  case  the  conduct  of  libellants  did  not 
prevent  performance,  and  the  ship  reported  to 
the  libellants  on  her  return  from  the  first  voyage 
for  orders.  In  the  first  suit  the  shjp  complained 
only  of  the  breach  of  the  first  charter,  damages 
were  only  awarded  for  that,  and  those  damages 
have  been  paid. 

Henry  Flanders ,  for  respondents. 

The  contract  was,  in  substance,  a  single  one 
providing  for  two  voyages.  The  first  was  never 
performed  through  the  acts  of  libellants :  there- 
fore the  second  was  impossible  of  performance. 

The  Court  dismissed  the  libel  with  costs. 
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Vol.  v.]     THURSDA  Y,  MARCH  7,  1878.      [No.  6. 


S)uprcme  Court. 


Oct.  &  Nov.  '78,  14.  Nov.  I,  1877. 

Appeal  cf  John  F.  Hartranft,  Governor  of 

the    Commonwealth    of  Pennsylvania, 

et  al. 

Constitutional  law — Relations  of  the  co-ordinate 
branches  of  the  government — Executive  and 

judiciary —  The  Governor,  and,  in  certain  cases, 
other  officials  and  officers  of  the  militia,  not 
liable  to  attcuhmentfor  refusing  to  appear  to 
testify — Privileged  communications —  Grand 

jury^  duties  and  powers  of — Subpoena,  essentials 

of- 

The  Governor  is  the  absolute  judge  of  what  official  com- 
manications  to  himself  or  hii  department  may  or  may  not 
be  revealed. 

He  is  exempt  from  the  process  of  the  Courts  whenever 
engaged  in  any  duty  pertaining  to  his  office ;  and  he  is 
the  sole  judge,  of  not  only  what  his  official  duties  are,  but 
also  of  the  time  when  they  should  be  performed. 

The  Governor,  the  Secretary  of  the  Commonwealth,  the 
Adjutant-General,  and  two  officers  of  the  miliili,  being 
subpoenaed  to  testify  before  the  Grand  Jury  in  the  matter  of 
an  investigation  into  a  certain  riot,  made  answer,  through 
the  Attorney-General,  that  they  had  no  knowledge  of  the 
matter  except  what  they  learned  in  their  official  capacities; 
that  such  matters  as  they  could  testify  to  were  privileged 
communications;  that  an  examination  into  their  acts  in 
connection  with  the  riot  would,  in  their  judgment,  be  in- 
jurious to  the  interests  of  the  Commonwealth;  and  that 
the  official  duties  of  the  Governor  and  Adjutant-General 
required  their  presence  elsewhere ;  whereupon  the  Court 
of  Qttarter  Sessions  directed  attachments  to  issue  against 
them  for  refusing  to  appear  to  testify.  On  appeal  to  the 
Supreme  Court: — 

//M{Agsew, C.  J., and  Sterhrtt,  J.,  dissenting), that 
attachments  would  not  lie  fur  such  their  refusal. 

The  duties  and  powers  of  Grand  Juries,  and  the  essen- 
tials of  subpcenas  ait  UstiJicanUum,  dLcussed. 

Per  Agnew,  C.  J. ,  dissenting:  On  no  ground  of  the  Con- 
stitution, law,  public  justice.  State  policy,  or  sound  reason, 
can  I  discover  any  exemption  of  any  officer  in  the  State, 
high  or  low,  from  the  common  duty  all  citizens  owe  to  the 
due  administration  of  justice. 

Certiorari  sur  appeal,  to  the  Quarter  Sessions 
of  Allegheny  County. 

This  was  an  appeal  by  J.  F.  Hartranft,  Gover- 
nor, and  M.  S.  Quay,  Secretary,  of  the  Common- 
wealth of  Pennsylvania,  and  Adjutant-general 
James  M.  Latta,  Major-General  R.  M.  Brinton, 
and  Major  A.  Wilson  Norris,  officers  of  the  Na- 


tional Guard  of  Pennsylvania,  from  an  order  of 
the  Court  of  Quarter  Sessions  directing  attach- 
ments to  issue  against  them  for  refusing  to  appear 
to  testify  before  the  Grand  Jury  in  the  matter  of 
an  investigation  into  the  riot  at  Pittsburgh,  on 
July  21  and  22,  1877. 

The  material  facts  of  the  case  were  as  follows : 

On  July  19,  1877,  a  riotous  strike  began  among 
some  trainmen  of  the  Pennsylvania  Railroad 
Company  at  Pittsburgh,  and  the  militia  being  called 
out,  a  collison  occurred  on  the  evening  of  July 
2 1 ,  between  them  and  the  mob,  in  which  some 
twenty  persons  were  killed  and  many  wounded. 
A  disastrous  riot  followed,  in  which  several  per- 
sons were  killed,  and  property  valued  at  over 
$2,500,000  pillaged  and  burned. 

At  the  opening  of  the  next  term  of  the  Quar- 
ter Sessions,  the  Court  (Kirkpatrick,  J.)  charged 
the  Grand  Jury  at  length  upon  their  duties  in  the 
premises,  and  particularly,  as  follows : 

**  Secondly,  you  are  'diligently  to  inquire  and 
true  presentment  make,  ....  as  well  of  those 
things  which  you  know  of  your  own  knowledge.* 
By  this  is  meant  that  if  of  your  own  knowledge  as  a 
grand  jury  or  of  the  knowledge  of  either  of  you 
individually,  or  from  the  examination  of  witnesses 
in  other  cases,  or  if,  from  any  source,  offences  and 
crimes  are  discovered  by  you,  or  any  other  mater 
by  you  deemed  worthy  of  investigation,  touching 
which  no  formal  complaint  has  been  made  or 
indictment  submitted  to  you,  it  is  your  duty  to 
advise  the  Court  thereof  in  writing,  together  with 
your  wishes  in  the  premises.  This  paper  is 
called  a  presentment,  and  if  upon  its  submission 
and  consideration  the  Court  should  be  of  opinion 
that  your  wishes  should  be  complied  with,  they 
will  direct  a  bill  of  indictment  to  be  prepared  ac- 
cordingly and  submitted  to  you,  and  it  will  be  dis- 
posed of  by  you  as  if  it  had  come  before  you  in 
the  usual  and  ordinary  way.  In  the  submission 
of  your  presentment  .  .  .  it  is  sufficient  if  it 
indicate  your  wishes  and  the  substantial  grounds 
on  which  they  are  predicated.** 

Subsequently  the  Grand  Jury  presented  the  fol- 
lowing paper : — 

Tn  the  Court  of  Quarter  SessiKms,  ftc. 

To  the  Honorable  John  M.  Kirkpatrick,  Judge  of 
said  Court: 

The  Grand  Jury  of  Allegheny  County  respectfully  repre- 
sent that  the  citizens  of  said  county  are  greatly  concerned 
in  having  a  careful  investigation  made  of  the  late  riots  of 
July  2 1  St  and  22d,  1877,  and  all  facts  and  particulars  inci- 
dent and  relative  thereto  and  connected  therewith,  and  the 
Grand  Jury  do  respectfully  pray  your  Honor  to  give  the 
said  matter  in  charge  to  them,  to  inquire  concerning,  and 
to  furnish  them  compulsory  process  to  secure  the  attendance 
of  such  witnesses  as  they  may  consider  necessary  to  ex- 
amine. 

James  P.  Barr, 
Foreman  of  the  Grand  Jury. 
Attest : 
Samuel  E.  Reynolds,  CVW-i. 
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The  Court  received  the  paper  and  endorsed  it : 
*'  The  within  presentment  considered,  approved, 
and  ordered  to  be  filed.  Per  Curiam. '  *  Where- 
upon the  Grand  Jury  began  an  investigation,  and 
the  appellants,  int^r  alios,  were  subpoenaed  as 
witnesses.  The  subpoena  commanded  them  to 
appear  **  before  our  Grand  Jury  at  Pittsburgh,  at 
our  Court  of  Oyer  and  Terminer  and  Quarter 
Sessions  .  .  .  .  to  testify  all  and  singular, 
those  things  which  you  shall  know  touching  a 
certain  investigation  now  being  had  on  formal 
presentment,  by  and  before  the  said  Grand  Jury, 
relating  to  the  late  riots  of  July  last,  in  our  said 
county,  in  our  said  Court  depending,  and  then 
and  there  to  be  tried  between  the  Common- 
wealth and  . ; defendant,  on  part  of  the 


The  appellants  not  appearing,  the  Grand  Jury 
applied  to  the  Court  for  attachments  against 
them,  to  compel  their  appearance.  Whereupon 
the  Attorney-General  appeared  and  filed  the  fol- 
lowing answer : — 

"  George  Lear,  Attorney-General  of  the  Com- 
monwealth of  Pennsylvania,  comes  into  Court, 
representing  the  said  Commonwealth,  and  says 
that  the  Governor,  as  Commander-in-Chief  of  the 
army  and  navy  of  the  State,  M.  S.  Quay, 
Secretary  of  the  Commonwealth,  Adjutant- 
General  Latta,  General  R.  M.  Brinton,  and 
Major  A.  W.  Norris  .  .  .  have  no  knowl- 
ledge  of  the  late  riots  in  Allegheny  County,  ex- 
cept that  which  they  learned  in  their  military  and 
official  capacities,  and  which  consists  of  privileged 
communications,  and  that  he  has  learned  this  by 
an  examination  of  their  knowledge  of  the  subject, 
made  personally  of  each  of  them,  on  behalf  of 
the  Commonwealth;  that,  in  their  capacity  of 
civil  and  military  officers,  they  declare  to  him 
that,  in  the  exercise  of  their  official  discretion,  an 
examination  into  their  acts  in  connection  with 
said  riots  would  be  detrimental  to  the  public  ser- 
vice and  injurious  to  the  interests  of  the  Common- 
wealth ;  that  they  disavow  any  disrespect  to  the 
Court  or  its  process,  and  absent  themselves  on 
the  ground  that  such  matters  as  they  could  testify 
to  are  privileged  communications,  and  not  the 
subject  of  inquiry  before  a  grand  jury;  that  John 
F.  Hartranft,  Governor  of  the  Commonwealth, 
and  James  W.  Latta,  Adjutant-General,  are  in 
constant  correspondence  with  the  army  in  the 
field  in  the  disorderly  and  riotous  regions  of  the 
State,  and  in  daily  expectation  of  being  required 
at  the  front,  and  to  be  called  to  a  distant  county 
would  endanger  the  interests  of  the  public  ser- 
vice.*   .     .     . 

*  The  Attorney- General  also  formally  withdrew  the 
application  for  attachments,  on  behalf  of  the  Common- 
ivealth  ;^  but,  as  the  action  of  the  Court  below  in  disregard- 
ing this  was  not  assigned  for  error,  the  Supreme  Court 
declined  to  consider  the  question  involved,  to  wit:  Had  he 
'  the  power  to  withdraw  the  application  ? 


After  argument  the  Court  directed  the  attach- 
ments to  issue  (no  opinion  filed),  whereupon  the 
appellants  took  this  appeal,  assigning  for  error  the 
action  of  th:  Court,  inter  alia  (i,  2,  3),  in 
issuing  a  subpoena  for  witnesses  to  appear  before 
the  grand  jury,  in  a  matter  not  depending  before 
the  Court  or  legally  given  in  charge  to  the  grand 
jury ;  (4)  in  directing  attachments  to  issue  against 
the  Governor  and  Secretary  of  the  Common- 
wealth, the  Adjutant  General  and  other  officers 
of  the  militia,  and  (5)  in  directing  an  attachment 
to  issue  against  the  Executive  of  the  Common- 
wealth. 

Before  the  argument,  both  parties,  wishing  the 
case  to  be  heard  upon  its  merits,  waived  any 
technical  objections. 

George  Lear,  Attorney-General,  and  Lyman 
D.  Gilbert,  deputy  Attorney-General  (with  whom 
was  Thos.  M,  Marshall),  for  appellants. 

The  proceedings  of  the  grand  jury  were  un- 
authorized and  illegal,  and  hence  even  private 
citizens  were  not  compellable  to  appear.  Their 
petition  was  not  a  formal  presentment.  It  does 
not  state  that  they  had  any  personal  knowledge 
of  the  riot,  nor  does  it  contain  any  facts  upon 
which  an  indictment  might  be  framed.  Nor  does 
it  appear  that  the  matter  was  given  them  in  charge. 
The  Court  merely  marked  their  petition  **  con- 
sidered, approved,  and  ordered  to  be  filed." 
This  was  not  such  a  **  giving  in  charge"  as  au- 
thorized them  to  make  an  investigation.  If  it 
was  intended  to  give  them  the  matter  in  charge, 
the  Court  should  have  directed  the  investigation, 
the  witnesses  should  have  been  subpoenaed  to  ap- 
pear before  the  Court  and  not  before  the  grand 
jury,  and  this  only  for  the  purpose  of  enabling 
the  CTand  jury  to  present  the  offence  and  the 
offenders. 

In  the  case  of  Lloyd  and  Carpenter,  3  Clark,  188. 

In  the  matter  of  the  Memorial  of  the  Citizens'  Asso- 
ciation, 8  Phila.  478. 

The  Grand  Jury  v.  The  Public  Press,  4  Brewster,  313. 
But,  aside  from  this,  the  answer  of  the  appel- 
lants to  the  application  for  attachments  was  suf- 
ficient. Every  department  of  the  government 
has  its  secrets  of  State,  or  privileged  communica- 
tions, which  it  is  not  only  the  right  of  the  official 
to  refuse  to  disclose,  but  his  duty  to  withhold. 

"The  official  transactions  between  the  heads 
of  the  departments  of  State  and  their  subordinate 
officers  are  in  general  treated  as  privileged  com- 
munications .  .  .  .  as,  <?.^.,  communications  be- 
tween ....  the  Governor  and  a  military  officer 

under  his  authority The  President  of  the 

United  States  and  the  Governors  of  the  several 
States  are  not  bound  to  produce  papers  or  disclose 
information  communicated  to  them  when,  in  their 
own  judgment,  the  disclosures  tvould^  on  public 
considerations ,  be  inexpedient,'* 

I  Greenl.  on  £v.  {{  250  and  251. 

Gray  v.  Pentland,  2  S.  &  R.  23. 

Voter  V.  ganno,  6  Watts,  164. 
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The  department  is  to  judge  what  are  its  secrets, 
what  its  privileged  communications,  as  well  as 
whether  their  disclosure  would  be  injurious  to  the 
public  interests.  These  are  questions  not  for  the 
Courts,  but  for  the  officials  themselves  to  deter- 
mine. 

I  Burr's  Trial,  186. 

Gray  V.  Pentland,  supra. 

Cooper's  Case,  i  Whr.  St.  Tr.  662. 

Beaujon  v.  Skene,  5  H.  &  N.  838. 
And  in  this  case  the  officers,  being  the  subordi- 
nates and  agents  of  the  Governor,  are  account- 
able to  him  alone. 

Vanderheyden  w.  Young,  11  Johns.  150,  158. 
The  appellants  were  subpoenaed  by  their  official 
titles,  the  subpoena  disclosed  the  nature  of  the 
inquiry,  and  the  presumption  is  that  the  testimony 
required  is  concerning  their  official  action.  Their 
answer  states  that  they  have  no  knowledge  of  the 
riot,  except  what  they  learned  in  their  official 
capacities ;  that  such  matters  as  they  could  testify 
to  are  privileged  communications ;  and  that,  in 
their  official  judgment,  a  disclosure  of  their 
acts  (now)  would  jeopard  the  interests  of  the 
Commonwealth.  This  was  a  complete  answer  to 
the  application  for  attachments. 

Again,  the  Courts,  recognizing  the  Governor  as 
the  representative  of  a  distinct  and  independent 
branch  of  the  government,  will  not  interfere  with 
him  in  the  discharge  of  his  official  duties. 

Mott  et  al.  V,  The  Penna  Railroad  Co.,  6  Casey,  33. 

State  of  La.  ex  rel,  v,  Warmoth,  Gov.,  etal,,  22  La. 
An.  I. 

Mauran,  Adjutant  Gen.,  etc.  v.  Smith,  Gov.,  etc.,  8 
Rhode  Island,  192. 

The  People  ex  ret,  v,  Bissell,  Gov.,  19  111.  229. 

The  State  ex  re/,  v.  Towns,  Gov.,  8  Ga.  360. 

Hawkins  v.  The  Governor,  I  Ark.  570. 

And  particularly  do  they  decline  to  require  him 
to  appear  to  testify. 

Thompson  v,  llie  German  Valley  Railroad  Co.,  22 

N.  J.  Eq.  III. 
And  see  2  Burr's  Trial,  536. 

Governor  Hartranft  has  stated  that  his  official 
duties  required  his  presence  elsewhere.  This  is 
a  sufficient  answer  in  itself;  for  otherwise,  he 
may  be  delayed  in,  or  prevented  from,  the  per- 
formance of  his  official  duties,  and  the  indepen- 
dence of  his  department  be  destroyed. 

We  do  not  contend  that  a  subpoena  may  not 
issue  to  the  Governor  in  a  proper  case ;  and,  if 
he  refuse  to  appear  in  the  case  of  a  private  party, 
the  proper  remedy  is  an  action  for  damages,  but  in 
no  case  is  he  liable  to  attachment  for  such  refusal. 

The  appellants  defend  their  rights,  not  of  per- 
son, but  of  office;  and  if  this  Court  require  it, 
they  will  willingly  appear.  Indeed  there  would 
have  been  no  refusal,  had  it  not  been  that,  while 
the  conclusions  of  the  grand  jury  are  liable  to  be 
erroneous,  the  testimony  taken  before  them  can- 
not be  made  public. 

E.  A.  Afontooth,  District  Attorney,  Morton 
Hunter^   Assistant  District  Attorney,  and  Geo. 


Shiras.Jr.  (with  whom  was  ^5.  A,  Mc  Clung) ^ 
contra.* 

Judge  KiRKPATRiCK,  in  his  charge  to  the  grand 
jury,  gave  them  this  matter  in  charge  ;  but,  if  not, 
the  riot  was  undoubtedly  within  their  personal 
knowledge,  and  hence,  under  their  oaths,  they 
were  bound  to  present  it.  This  they  did  in  ac- 
cordance with  the  instructions  of  the  Court,  and 
asked  for  special  power  to  investigate  it.  That 
the  grand  jury  meant  this  as  their  own  official  cut^ 
and  not  merely  that  of  individual  citizens,  is 
clearly  shown  by  the  beginning  and  conclusion 
of  the  presentment  itself.  They  wished;  as  a 
grand  Jury,  to  obtain  additional  facts,  for  the 
purpose  of  presenting  the  offenders  for  indict- 
ment. Thus  is  this  case  clearly  distinguished 
from  that  of  the  Memorial  of  the  Citizens  Asso- 
ciation (8  Phila.  478),  cited  by  the  other  side. 

The  endorsement  of  the  Court  upon  their  pre- 
sentment, taken  in  connection  with  the  other 
circumstances  of  this  case,  was  certainly  sufficient 
to  empower  the  grand  jury  to  make  the  investi- 
gations. 

But  this  question  is  immaterial,  for,  as  the  sub- 
poena was  in  the  proper  form  and  regularly  issued 
under  the  seal  of  the  Coiut,  and  as  the  appellants 
were  duly  served  therewith,  they  cannot  answer 
it  by  questioning  the  proceedings  of  the  grand 
jury.f 

Are  the  Governor  and  the  other  appellants  sub- 
ject to  subpoena?  Chief  Justice  Marshall  says 
that  "it  is  not  known  ever  to  be  doubted,  but 
that  the  Chief  Magistrate  of  a  State  might  be 
served  with  a  subpoena  cui  testificandum,^^ 

1  Burr's  Trial,  177,  et  seq, 

2  Ibid.  535. 

That  the  others  are  subject  to  subpoena  will 
scarcely  be  doubted.  It  became  their  duty,  there- 
fore, when  subpoenaed,  to  make  a  proper  response ; 
and,  as  the  law  makes  no  exception  in  their  favor, 
they  should  have  responded  in  person.  Instead 
of  this,  however,  the  Attorney-General  filed  an 
answer  in  their  behalf.  If  such  answer  be  per- 
missible in  any  case,  it  should,  at  least,  be  made 
by  the  person  subpoenaed  and  verified  by  affidavit. 

In  this  answer,  and  in  the  argument  before  this 
Court,  it  is  assumed  that  the  appellants  were  sub- 
poenaed in  their  official  character.  This  nowhere 
appears.  The  title  follows  the  name,  and  may  be 
regarded  merely  as  designatio  personce.  It  is  also 
assumed  that  it  was  intended  to  examine  them 
wholly  in  regard  to  their  official  acts,  and  upon 
privileged  matters.  This  assumption  is  likewise 
gratuitous;  but  even  if  it  were  true,  the  answer 
is  still  insufficient.     It  was  due  to  the  dignity  of 

*  Owing  to  want  of  time,  no  paper-book  was  prepared 
on  behalf  of  the  appellees.  The  brief  of  argument  here 
given  has  been  condensed  by  the  reporter  from  notes  of 
die  oral  arguments  made  at  the  hearing. 

f  The  sufficiency  of  the  subpoena  was  not  questioned 
at  the  argument 
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the  judiciary  that  they  appear  in  person,  and  if 
any  such  question  had  been  asked  them,  they 
could  have  availed  themselves  of  their  privilege 
in  the  ordinary  way. 

But  are  official  communications  in  regard  to 
this  riot  privileged?  The  only  ground  upon 
which  such  matters  can  be  privileged  is  that  of 
public  policy,  and  it  seems  scarcely  reasonable 
to  suppose  that  the  public  interest  would  be  inju- 
riously affected  by  their  disclosure  several  months 
after  the  riot  occurred. 

If,  then,  the  appellants  have  failed  to  make  a 
proper  response  to  the  subpoena,  the  right  to 
attach  them  would  seem  to  follow ;  and  even  if 
the  Governor  should  be  excused  on  account  of 
his  official  duties,  the  others  should  certainly  be 
required  to  appear  in  person,  and  submit  them- 
selves fully  to  the  process  of  the  Court. 

It  is  not  intended  to  reflect  upon  the  official 
conduct  of  the  Governor  or  the  other  appellants, 
but  if  any  question  should  be  asked  which  might 
be  made  the  basis  of  impeachment  or  prosecution, 
they  could,  of  course,  refuse  to  answer  it. 

On  Nov.  12, 1877,  the  Chief  Justice  announced 
that  it  was  the  judgment  of  the  majority  of  the 
Court  that  the  order  of  the  Court  below,  granting 
the  attachments,  should  be  reversed.  Opinions 
to  be  filed  thereafter. 

Jan.  7,  1878.  The  Court.  Grand  juries 
have  the  power  to  make  presentment,  not  only 
of  such  criminal  offences  as  may  be  laid  before 
them  by  the  district  attorney,  in  the  form  of  bills 
of  indictment,  and  of  such  as  may  come  within 
the  personal  knowledge  of  individual  members 
thereof,  but,  also,  of  all  such  matters  as  may  be 
given  them  in  charge  by  the  Court.  Neither  is 
there  any  doubt  about  the  power  of  the  Court  to 
direct  that  body  to  make  inquiry  concerning 
affairs  which  directly  affect  the  public  peace  and 
security;  among  which  affairs  may  be  instanced 
great  riots,  such  as  those  which  recently  disturbed 
the  well-disposed  citizens  of  Pittsburgh  and  its 
vicinity.  Matters  of  this  kind  may  properly  be 
referred  to  the  consideration  of  the  grand  inquest, 
in  order  that  the  instigators  thereof,  and  the  par- 
ticipants therein,  may  be  brought  to  justice;  and 
this  is  the  more  necessary,  because,  in  times  of 
public  tumult  and  alarm,  private  prosecutors  may 
be  overawed  through  fear  of  personal  violence. 

Doubtless  the  proceedings,  in  the  case  before 
us,  are  very  irregular,  since  there  seems  to  be  a 
total  inversion  of  the  proper  order  of  things.  It 
was  the  duty  of  the  Court,  not  of  the  grand  jury, 
first  to  move  in  the  matter.  In  a  subject  of  so 
much  importance,  and  one  requiring  the  exercise 
of  so  much  care  and  discretion,  the  Court  should 
have  instructed  this  jury  as  to  what  it  was  to 
investigate  and  in  what  manner  the  investigation 


was  to  be  conducted.  Nothing  of  the  kind,  how- 
ever, was  done;  but  the  Court,  having  approved 
its  petition,  suffered  it  to  proceed  to  the  adoption 
of  its  own  subjects  after  its  own  methods,  and,  by 
this  sufferance,  it  allowed  an  important  public 
investigation  to  pass  from  its  own  control  to  that 
of  a  body  of  men,  which,  as  it  was  governed  by 
no  regular  instructions,  resembled  more  a  com- 
mittee for  the  general  investigation  of  public  affairs 
than  a  lawful  constituent  of  the  Court  of  Quarter 
Sessions.  This,  however,  is  really  of  small  im- 
portance to  the  matter  in  hand;  neither  can  the 
appellants  call  in  question  the  regularity  of  the 
proceedings  as  between  the  Court  and  its  grand 
jury;  for  if  they  have  been  properly  subpoenaed, 
and  can  present  no  lawful  excuse  for  their  want 
of  obedience  to  the  mandate  of  the  Quarter  Ses- 
sions, they  must  stand  convicted  of  a  contempt, 
and  we  cannot  help  them.  The  subpoena  is  the 
process  of  the  Commonwealth,  and  there  is  no 
doubt  about  the  Court's  power  to  issue  that  pro- 
cess in  proper  cases. 

Our  inquiry,  then,  is  limited  to  two  proposi- 
tions: Were  the  subpoenas  regular — such  as  an 
ordinary  citizen  would  be  bound  to  obey?  If  so, 
were  the  appellants  liable  to  attachment  for  dis- 
obedience to  this  process?  The  subpoena  we  have 
before  us,  like  the  other  proceedings  in  this  case, 
is  very  irregular.  It  is,  indeed,  but  a  general 
mandate  of  the  Court  ordering  the  appellants  to 
appear  **to  testify,  all  and  singular,  those  things 
which  they  may  know  touching  a  certain  investi- 
gation being  had,  on  formal  presentment,  by  and 
before  the  grand  jury,  relating  to  the  late  riots  of 
July  last,  in  said  county,  in  said  Court  depend- 
ing.*' It  sets  forth  no  case,  present  or  prospec- 
tive, nor  does  it  state  for  whom,  or  at  whose  in- 
stance, the  defendants  were  to  be  subpoenaed. 
As  this  writ  is  a  very  arbitrary  one,  obliging  the 
citizen  to  leave  his  home  and  abandon  his  busi- 
ness, however  important  it  may  be,  and  give  his 
attendance  at  Court,  wherever  that  may  be  sitting, 
it  is  very  important  to  know  what  parties  are  en- 
titled to  it;  for  if  it  be  issued  at  the  suit  of  one 
having  no  right  thereto,  it  is  no  contempt  to  dis- 
obey it.  The  Commonwealth  may  have  this  pro- 
cess, in  any  proceeding  where  its  interest  is  appa- 
rent, whether  as  a  suitor  or  a  prosecutor,  and  so 
may  parties  in  courts,  whether  civil  or  criminal; 
but  we  have  yet  to  learn  that  any  such  right 
exists  in  a  Court,  in  its  mere  character  as  a 
Court,  separated  from  the  case  which  it  has  in 
hand.  So  this,  as  well  as  every  other  compulsory 
process,  must  show  upon  it  face  that  it  was  issued 
for  some  person  or  party  having  a  right  thereto, 
otherwise  it  is  nugatory  and  void,  and  disobedi- 
ence to  its  mandate  involves  no  penalty  whatever. 
In  the  case  before  us,  there  was  the  use  of  the  writ 
of  subpoena  as  a  mere  order  of  the  Court,  without 
statement  of  party  or  case,  commanding  the  de- 
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fendants  to  appear  before  the  grand  jury  for  the 
purpose  of  giving  their  testimony  touching  the 
bte  riots.  If  there  is  any  law  authorizing  such 
process  we  have  not  been  informed  of  it. 

No  doubt  the  Court  might  have  directed  a  sub- 
poena to  have  issued  for  the  Commonwealth,  in 
any  case  where  the  Commonwealth  was  a  party, 
or  where  it  was  apparent  it  was  in  some  way  in- 
terested in  some  case  or  transaction  then  depend- 
ing. So  might  it  have  directed  a  warrant  tp  have 
issued  for  the  arrest  of  some  one  guilty  of  a  crime 
or  misdemeanor ;  but,  in  such  case,  no  one  would 
contend  that  the  mere  blank  warrant  of  the  Court 
would,  in  itself,  be  sufficient  to  detain  a  citizen 
for  one  moment ;  the  authority  for  such  warrant 
must  appear  upon  its  face,  or  it  is  worthless.  But 
the  Court's  subpoena  is  no  more  respectable  than 
its  warrant ;  if  the  subpoena  exhibit  Ho  authority 
it  may  be  disobeyed  with  impunity.  Now,  in  the 
case  before  us,  the  Commonwealth  was  not  a 
party  in  interest ;  or,  if  so,  it  is  not  now  appa- 
rent. It  seems,  from  the  petition  of  the  grand 
jury,  that  the  citizens  of  the  county  of  Allegheny 
**  were  greatly  concerned  in  having  a  careful  in- 
vestigation of  the  late  riots,**  but  whether  they 
were  concerned  in  bringing  the  rioters  to  justice 
or  not,  is  not  stated,  though  this  was  the  only 
matter  in  which  the  Commonwealth  could  be 
concerned.  Moreover,  as  the  grand  jury  was 
acting  under  no  instruction,  it  was  not  possible, 
even  for  the  Court,  to  know  what  that  jury  was 
doing  or  intended  to  do,  but  of  this  the  Court 
should  have  been  informed  before  it  undertook 
to  interfere  with  the  personal  liberty  of  the  citizen 
by  its  summary  process  of  attachment;  for,  as 
the  matter  now  stands,  it  is  apparent  that  the  sub- 
poena was  issued  for  no  tangible  case  or  party, 
and  for  no  properly  defined  legal  purpose;  hence, 
no  one  was  bound  to  obey  it. 

For  the  purposes  of  this  case,  however,  -we 
may  admit  the  regularity  of  this  subpoena,  and 
that,  upon  an  ordinary  citizen,  it  would  have 
been  binding  and  obligatory,  for  we  regard  the 
question  of  the  liability  of  the  appellants  to  at- 
tachment, in  any  event,  as  the  prime  one  of  this 
case.  In  order  to  resolve  this,  we  must  first  un- 
derstand who  the  persons  are  against  whom  the 
Court  has  directed  its  attachment,  and  for  what 
purpose  they  have  been  subpoenaed.  They  are 
the  Governor  of  Pennsylvania,  the  Secretary  of 
the  Commonwealth,  the  Adjutant  General,  chief 
officers  of  the  executive  department  of  the  State 
government,  and  two  officers  of  the  National 
Guard ;  the  latter  subordinates  acting  under  the 
orders  of  the  former.  The  purpose,  for  which 
these  officers  are  subpoenaed,  is  that  the  grand 
jury  may  be  put  into  possession  of  any  informa- 
tion they  may  be  possessed  of,  or  that  may  be 
within  the  power  of  their  several  departments, 
concerning  the  military  or  other  means  used  by 


them  in  the  suppression  of  the  late  riots  in  the 
city  of  Pittsburgh.  It  will  be  observed  that  these 
persons  are  subpoenaed  for  the  purpose  of  com- 
pelling a  revelation  of  such  things  as  have  come 
to  their  knowledge,  in  their  official  capacities, 
and  which  strictly  belong  to  their  several  depart- 
ments as  officers  of  the  Commonwealth.  This  is 
clearly  set  out  in  the  answer,  by  the  Attorney 
General,  to  the  application  for  the  attachment, 
and  there  has  been  no  denial  thereof  upon  the 
argument  before  us.  In  order  to  simplify  matters, 
we  may  treat  this  case  just  as*  though  the  process, 
first  and  last,  were  against  the  Governor  alone  ; 
for,  if  he  is  exempt  from  attachment,  because  of 
his  privilege,  his  immunity  protects  his  subordi- 
nates and  agents.  The  general  principle  is,  that 
whenever  the  law  vests  any  person  with  the  power 
to  do  an  act,  at  the  same  time  constituting  him  a 
judge  of  the  evidence  on  which  the  act  may  be 
done,  and  contemplating  the  employment  of 
agents  through  whom  the  act  is  to  be  accom- 
plished, such  person  is  clothed  with  discretionary 
powers,  and  is  quoad  hoc  a  judge.  His  mandates 
to  his  legal  agents,  on  his  declaring  the  event  to 
have  happened,  will  be  a  protection  to  those 
agents.  (Vanderheyden  v.  Young,  1 1  Johns.  R. 
158.     Per  Spencer,  J.) 

It  follows,  if  the  Governor,  as  supreme  execu- 
tive and  as  commander-in-chief  of  the  army  of 
the  Commonwealth,  is  charged  with  the  duty  of 
suppressing  domestic  insurrections,  he  must  be  . 
the  judge  of  the  necessity  requiring  the  exercise 
of  the  powers  with  which  he  is  clothed ;  and  his 
subordinates,  who  are  employed  to  render  these 
powers  efficient,  and  to  produce  the  legitimate 
results  of  their  exercise,  can  be  accountable  to 
none  but  him.  In  like  manner,  if  he  is  consti- 
tuted the  judge  of  what  things,  knowledge,  or  in- 
formation, coming  into  his  department,  through 
himself  personally,  or  from  his  subordinates,  may, 
or  may  not,  be  revealed,  then  such  subordinates, 
without  his  permission,  cannot  be  compelled  to 
disclose  in  Court  any  such  matters  or  infonnation. 

What,  then,  are  the  duties,  powers,  and  privi- 
leges of  the  Governor  ?  In  the  language  of  the 
Constitution,  Art.  IV.,  Sec.  2:  "The  supreme 
executive  power  shall  be  vested  in  the  Governor, 
who  shall  take  care  that  the  laws  be  faithfully 
executed.*'  Also,  same  article,  section  7  :  "  The 
Governor  shall  be  commander-in-chief  of  the 
army  and  navy  of  the  Commonwealth,  and  of 
the  militia,  except  when  they  shall  be  called  into 
the  actual  service  of  the  United  States.*'  He  is 
also  invested  with  the  appointing  and  pardoning 
powers,  the  power  to  convene  the  Legislature  in 
cases  of  emergency,  and  to  approve  or  veto  bills 
submitted  to  him  by  the  General  Assembly.  It 
is  scarcely  conceivable  that  a  man  could  be  more 
completely  invested  with  the  supreme  power  and 
dignity  of  a  free  people.     Observe:  ^^  supreme 
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executive  power  \s  vested  in  the  Governor,  and  he 
is  charged  with  the  faithful  execution  of  the  kiwSj 
and  for  the  accomplishment  of  this  purpose,  he  is 
made  commander-in-chief  of  the  army,  navy,  and 
militia  of  the  State.  Who,  then,  shall  assume 
the  power  of  the  people  and  call  this  magistrate  to 
an  account  for  that  which  he  has  done  in  the  dis- 
charge of  his  constitutional  duties  ?  If  he  is  not 
the  judge  of  when  and  how  these  duties  are  to  be 
performed,  who  is?  Where  does  the  Court  of 
Quarter  Sessions,  or  any  other  Court,  get  the 
power  to  call  this  man  before  it,  and  compel  him 
to  answer  for  the  manner  in  which  he  has  dis- 
charged his  constitutional  functions  as  executive 
of  the  laws  and  commander-in-chief  of  the 
militia  of  the  Commonwealth?  For  it  certainly 
is  a  logical  sequence  that,  if  the  Governor  can  be 
compelled  to  reveal  the  means  used  to  accomplish 
a  given  act,  he  can  also  be  compelled  to  answer 
for  the  manner  of  accomplishing  such  act.  If 
the  Coiu-t  of  Quarter  Sessions  of  Allegheny  County 
can  shut  him  up  in  prison  for  refusing  to  appear 
before  it  and  reveal  the  methods  and  means  used 
by  him  to  execute  the  laws  and  suppress  domestic 
violence,  why  may  it  not  commit  him  for  a  breach 
of  the  peace,  or  for  homicide,  resulting  from  the 
discharge  of  his  duties  as  .commander-in-chief? 
And  if  the  Courts  can  compel  him  to  answer,  why 
can  they  not  compel  him  to  act?  All  these 
things,  we  know,  may  be  done  in  the  case  of  a 
private  individual;  such  an  one  may  be  com- 
pelled to  answer,  to  account,  and  to  act.  In 
other  words,  if,  from  such  analogy,  we  once  be- 
gin to  shift  the  supreme  executive  power  from 
him  upon  whom  the  Constitution  has  conferred 
it,  to  the  judiciary,  we  may  as  well  do  the  work 
thoroughly  and  constitute  the  Courts  the  absolute 
guardians  and  directors  of  all  governmental  func- 
tions whatever.  If,  however,  this  cannot  be  done, 
we  had  better  not  take  the  first  step  in  that  direc- 
tion. 

We  had  better  at  the  outstart  recognize  the 
fact,  that  the  executive  department  is  a  co-ordi- 
nate branch  of  the  government,  with  power  to 
judge  what  should  or  should  not  be  done,  within 
its  own  department,  and  what  of  its  own  doings 
and  communications  should  or  should  not  be  kept 
secret,  and  that  with  it,  in  the  exercise  of  these 
constitutional  powers,  the  Courts  have  no  more 
right  to  interfere,  than  has  the  executive,  under 
like  conditions,  to  interfere  with  the  Courts.  In 
the  case  of  Oliver  v,  Warmouth  (22  La.  An.  i),  it 
was  held  (per  Taliafero,  J.)  that,  under  the 
division  of  powers,  as  laid  down  in  the  federal 
and  State  constitutions,  the  judiciary  department 
has  no  jurisdiction  over  or  right  to  interfere  with 
the  independent  action  of  the  chief  executive  in 
the  functions  of  his  office,  even  though  the  act 
he  is  required  to  perform  be  purely  ministerial. 
This  is  putting  the  matter  on  very  high  grounds, 


for,  in  such  case,  no  other  officer  would  be  ex- 
empt from  the  mandatory  power  of  the  judiciary. 
No  case  could  more  forcibly  exhibit  the  extreme 
reluctance  of  Courts  to  interfere  with  the  func- 
tions of  the  supreme  executive,  for  the  hypoth- 
esis put  is  the  refusal  of  the  governor  to  per- 
form a  duty,  cast  upon  him  by  law,  of  a  ciharacter 
strictly  ministerial.  We  think,  however,  that  the 
ground  upon  which  this  decision  stands  is  sub- 
stantial; for,  as  the  learned  Justice  well  argues, 
the  difficulty  arises  in  the  attempt  to  establish  a 
distinction  between  ministerial  and  discretionary 
acts  as  applied  to  the  governor,  and  then  to  con- 
clude that  the  former  may  be  enforced  by  ju- 
dicial decree ;  it  is  objected,  however,  that  die 
doctrine  is  unsound  in  this  that  it  gives  to  the 
judiciary  the  large  discretion  of  determining  the 
character  of  all  acts  to  be  performed  by  the  chief 
executive ;  that  this  would  infringe  his  right  to 
use  his  own  discretion  in  determining  the  very 
same  question ;  that  he  must,  necessarily,  have  the 
unconditional  power  of  deciding  what  acts  his 
duties  require  him  to  perform,  otherwise,  his 
functions  are  trammelled  and  the  executive  branch 
of  the  government  is  made  subject  to  the  ju- 
diciary. 

The  principle  enunciated  in  the  above-stated 
case  applies  with  greater  force  to  that  we  now  have 
under  consideration ;  for  if  the  governor's  dis- 
cretion may  not  be  interfered  with,  in  a  matter 
purely  ministerial,  much  more  may  that  discretion 
not  be  interfered  with  in  a  case  which  pertains  to 
his  office  and  duties  as  commander-in-chief,  in 
the  discharge  of  which  the  Constitution  makes 
that  discretion  his  peculiar  and  absolute  pre- 
rogative. 

Again,  the  governor,  having  a  proper  regard 
for  the  dignity  and  welfare  of  the  people  of  the 
Commonwealth,  is  not  likely  to  submit  himself  to 
imprisonment  on  the  decree  of  the  Court  o( 
Quarter  Sessions,  or  to  permit  his  officers  and 
coadjutors  to  be  thus  imprisoned.  Were  we, 
then,  to  permit  the  attempt  to  enforce  this  attach- 
ment, an  unseemly  conflict  must  result  between 
the  executive  and  judicial  departments  of  the 
government.  We  need  not  say  that  prudence 
would  dictate  the  avoidance  of  a  catastrophe  such 
as  here  indicated.  On  this  point,  the  case  of 
Thompson  v.  The  German  Valley  Railroad  Co. 
(22  N.  J.  Eq.  R.  Ill)  furnishes  us  with  a  pre- 
cedent well  worthy  of  our  consideration.  In  that 
case  a  subpoena  duces  tecum  had  been  served  on 
the  Governor  of  New  Jersey,  commanding'  him, 
by  his  individual  name,  to  appear  and  testify  be- 
fore an  examiner  of  the  Court  of  Chancery,  and 
bring  with  him  an  engrossed  copy  of  a  private 
statute  which  had  been  passed  by  the  Legislature 
and  had  been  sent  to  him,  as  governor,  for  his  ap- 
proval. He  refused  to  obey  the  subpoena;  in- 
forming the  Court,  at  the  same  time,  that  he  did 
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Ill 


not  refuse  out  of  any  disrespect  to  the  Court  or 
the  law,  but  beccmse  he  thought  his  duty  required 
kirn  not  to  appear  or  produce  the  paper  required^ 
or  to  submit  fiis  official  actSy  as  governor,  to  the 
scrutiny  of  any  Court,  It  will  be  seen  that  the 
case  thus  presented  is  quite  as  strong  as  that  under 
discussion,  for  the  governor  upon  his  own  opinion 
of  duty,  which,  as  it  will  appear,  did  not  accord 
with  that  of  the  Court,  not  only  refused  to  ap- 
pear or  produce  the  required  paper,  but  to  submit 
any  of  his  official  acts  to  the  scrutiny  of  the  Court. 
An  order  was  granted  on  the  governor  to  show 
cause  why  he  should  not  appear  and  testify. 
After  argument,  Zabriskie,  chancellor,  said: 
"The  governor  cannot  be  examined  as  to  his 
reasons  for  not  signing  the  bill,  nor  as  to  his 
action  in  any  respect  regarding  it.  But  there  is 
no  reason  why  he  should  not  be  called  upon  to 
testify  as  to  the  time  it  was  delivered  to  him ; 
that  is  a  bare  fact  that  includes  no  action  on  his 
part.  To  this  extent,  at  least,  I  am  of  opinion 
that  he  is  bound  to  appear  and  testify.  But  I  will 
make  no  order  on  him  for  that  purpose.  Such 
order  ought  not  to  be  made  against  the  executive 
of  the  State,  because  it  might  bring  the  executive 
into  conflict  with  the  judiciary.  If  the  executive 
thinks  he  ought  to  testify,  in  compliance  with  the 
opinion  of  the  Court,  he  will  do  so  without  order ; 
if  he  thinks  it  to  be  his  official  duty,  in  protecting 
the  rights  and  dignity  of  his  office,  not  to  testify, 
he  will  not  comply,  even  if  directed  by  an  order. 
And,  in  his  case,  the  Court  would  hardly  entertain 
proceedings  to  compel  him  by  adjudicating  him  in 
contempt.  It  will  be  presumed  the  chief  magis- 
trate intends  no  contempt,  but  that  his  action  is 
in  accordance  with  his  official  duty." 

If  we  adopt  this  opinion  as  a  sound  exposition 
of  the  law,  the  case  before  us  is  determined;  for 
the  naatter  is  left  to  rest  solely  on  the  opinion  of 
the  executive,  although  his  opinion  be  clearly 
contrary  to  that  of  the  Court.  We  are  inclined 
to  think  the  conclusion,  thus  reached,  is  wise  and 
discreet;  and  it  is  supported  by  the  best  text- 
writers  of  our  times.  These  state  the  law  to  be, 
that  the  President  of  the  United  States,  the 
Governors  of  the  several  States,  and  their  cabinet 
ofl&cers,  are  not  bound  to  produce  papers  or  dis- 
close information  committed  to  them,  in  a  judicial 
inquiry,  when,  in  their  'own  judgment,  the  dis- 
closure would,  on  public  grounds,  be  inexpe- 
dient, (i  Greenl.  Ev.,  sec.  251;  i  Wh.  Law  of 
Ev.,  sec.  604.)  Thus,  the  question  of  the  expe- 
diency or  inexpediency  of  the  production  of  the 
required  evidence  is  referred,  not  to  the  judg- 
ment of  the  court  before  which  the  action  is  try- 
ing, but  of  the  officer  who  has  that  evidence  in 
his  possession.  Tl^  doctrine  that  the  officer 
must  appear  and  submit  the  required  information 
or  papers  to  the  Court  for  its  judgment  as  to 
whether  they  are,  or  are  not,  proper  matters  for 


revelation,  is  successfully  met  and  settled  in  the 
case  of  Beatson  v.  Skene  (5  Hurl.  &  Nor.  838, 
per  Pollock,  C.  B.).  It  was  there  held,  that  if 
the  production  of  a  State  paper  would  be  injurious 
to  the  public  interest,  the  public  welfare  must  be 
preferred  to  that  of  the  private  suitor ;  the  ques- 
tion then  arose,  how  was  this  to  be  determined? 
It  must  be  determined  either  by  the  Judge  or  by 
the  responsible  crown  officer  who  has  the  paper. 
But  the  Judge  could  come  to  no  conclusion  with- 
out ascertaining  what  the  document  was,  or  why- 
its  publication  would  be  injurious  to  the  public 
service.  Just  here,  however,  occurred  this  diffi- 
culty, that,  as  judicial  inquiry  must  always  be 
public,  the  preliminary  examination  must  give 
to  the  document  that  very  publicity  which  it 
might  be  important  to  prevent.  The  conclusion 
reached  was,  that  from  necessity,  if  for  no  other 
reason,  the  question  must  be  left  to  the  judgment 
of  the  officer. 

A  like  case  is  that  of  Gray  v,  Pentland  (2  S. 
&  R.  23).  A  subpoena  had  been  issued  from 
the  Court  below,  and  served  upon  Governor 
Snyder  and  Secretary  Boileau,  with  a  duces 
tecum;  a  rule  was  also  entered  for  the  purpose  of 
taking  their  depositions  in  Harrisburg.  They 
declined  to  appear  in  answer  to  the  subpoena,  or 
to  permit  theii:  despositions  to  be  taken  under 
the  rule,  and  refused  to  produce  the  paper  or  de- 
liver it  to  the  plaintiff.  This  paper  was  of  very 
great  importance,  inasmuch  as  its  production  was 
necessary  for  the  maintena^ice  of  the  suit  pend- 
ing, the  Supreme  Court  holding  that,  though  it 
was  beyond  the  plaintiffs  power,  parol  evidence 
of  its  contents  was  not  admissible.  A  motion 
was  then  made,  on  part  of  the  plaintiff,  for  a 
special  subpoena  duces  tecum  to  compel  the  pro- 
duction of  the  paper;  but  this  was  refused.  On 
argument,  in  the  Supreme  Court,  this  action  of 
the  Court  below  in  refusing  compulsory  process 
against  the  Governor  and  Secretary  of  the  Com- 
monwealth does  not  seem  to  have  been  ques- 
tioned; on  the  other  hand,  it  was  approved  in 
the  opinions  delivered  by  Tilghman,  C.  J.,  and 
Brackenridge,  J.  The  latter  was,  as  he  said, 
inclined  to  think  that  the  Governor  could  not  be 
compelled  to  produce  the  paper  transmitted  to 
him;  that  it  was  within  his  own  discretion  to 
furnish  or  refuse  it ;  and  this  on  the  ground  of 
public  policy.  The  Chief  Justice  observed,  inter 
alia,  that  the  Governor,  who  best  knew  the  cir- 
cumstances under  which  the  charge  had  been 
exhibited  to  him,  and  could  best  judge  the  mo- 
tives of  the  accuser,  must  exercise  his  own  jud[  - 
ment  with  respect  to  the  propriety  of  producing 
the  writing.  Thus  the  matter  is  treated  as  quite 
beyond  the  power  of  the  Court,  and  the  judgment 
of  the  executive  is  regarded  as  absolute  and 
final. 

We  next  refer  to  the  celebrated  trial  of  Aaron 
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Burr.  Here  is  the  case  of  one  charged  with 
treason ;  one  who,  by  the  express  terms  of  the 
Constitution,  was  entitled  to  compulsory  process 
for  obtaining  witnesses  in  his  favor.  The  Judge 
before  whom  the  examination  was  conducted  was 
John  Marshall,  Chief  Justice  of  the  Supreme 
Court,  a  man  renowned  not  only  for  his  legal 
learning,  but  also  for  his  judgment  and  sagacity 
as  a  statesman ;  and  the  President  was  Thomas 
Jefferson,  one  not  likely  unduly  to  exalt  exe- 
cutive prerogative,  or  to  refuse  to  the  Judiciary 
its  just  tribute  of  respect.  We  may,  therefore, 
presume  that  whatever  was  done  by  the  principal 
actors  in  the  remarkable  judicial  drama,  then  in 
progress,  was  well  done.  At  the  request  of  the 
defence,  a  subpoena  ^//^^x  tecum  vf^s  awarded  and 
directed  to  the  President,  requiring  him  to  ap- 
pear, and  bring  with  him  a  certain  letter  from 
General  Wilkinson  to  himself.  He  refused  either 
to  appear  or  produce  the  paper  required.  On 
discussion  of  the  question,  not  whether  compul- 
sory process  should  be  awarded  against  the  Presi- 
dent— for  that  was  not  so  much  as  proposed — but 
whether  the  attorney-general  should  permit  the 
defence  to  have  the  examination  of  a  copy  of  the 
required  letter,  which  had  been  put  into  his  pos- 
session, the  Chief  Justice  said  (as  we  find  it  set 
down  in  vol.  3,  p.  37,  Burr's  Trial,  as  published 
by  Westcott  &  Co.,  Washington  City,  1807): 
'*I  suppose  it  will  not  be  alleged,  in  such  case, 
that  the  President  ought  to  be  considered  as 
having  offered  a  contempt  to  the  Court,  in  conse- 
quence of  his  not  having  attended,  notwithstand- 
ing the  subpoena  was  awarded  agreeably  to  the 
demand  of  the  defendant ;  the  Court  would,  in- 
deed, not  be  asked  to  proceed  as  in  the  case  of 
an  ordinary  individual."  We  find,  also,  in  vol. 
2,  p.  536,  of  the  same  trial,  as  published  by  Hop- 
kins &  Earle,  Philadelphia,  1808,  the  following, 
recorded  as  the  utterance  of  the  Chief  Justice : 
**  In  no  case  of  this  kind  would  the  Court  be  re- 
quired to  proceed  against  the  President  as  against 
an  ordinary  individual.  The  objections  to  such 
a  course  are  so  strong  and  obvious  that  all  ipust 
acknowledge  them.  ...  In  this  case,  however, 
the  President  has  assigned  no  reason  whatever  for 
withholding  the  paper  called  for.  The  propriety 
of  withholding  it  must  be  decided  by  himself, 
not  by  another  for  him.  Of  the  weight  of  the 
reasons,  for  and  against  producing  it,  he  himself 
is  the  judge." 

Influenced  by  this  and  the  other  precedents 
we  have  cited,  as  well  as  by  reason  and  necessity, 
we  are  in  like  manner  disposed  to  conclude  that 
the  propriety  of  withholding  the  information  re- 
quired by  the  grand  jury  must  be  determined  by 
the  Governor  himself;  and  the  weight  of  the 
reasons  influencing  him  in  the  conclusion  at 
which  he  has  arrived  is  for  himself,  and  not  for 
the  Court,  to  consider. 


Furthermore,  as  the  Governor  is  the  chief 
executive  of  the  Commonwealth,  and,  as  such, 
embodies  the  power  of  the  people  for  the  conser- 
vation of  the  peace  and  the  protection  of  the 
rights  and  property  of  the  citizens  of  the  Stale, 
as  he  is  also  part  of  the  legislative  branch  of  the 
government,  it  must  be  obvious  to  every  one 
that  there  are  times  when  he  must  be  excused 
from  the  ordinary  process  of  the  courts.  We 
presume  it  will  not  be  contended  that  he  would 
be  obliged  to  obey  the  mandate  of  a  subpoena 
during  the  sessions  of  the  Legislature,  when  his 
presence  at  the  capital  is  constantly  required,  or 
whilst  engaged  in  the  suppression  of  an  insurrec- 
tion. These,  however,  do  not  embrace  all  his 
duties  as  Governor;  we  must,  therefore,  go  one 
step  further,  and  concede  that  he  is  exempt  from 
such  process  whenever  engaged  in  any  duty  per- 
taining to  his  office.  Granting  that  there  may  be 
times  when  he  is  not  so  engaged,  and  when  he 
might  be  free  to  answer  to  a  subpoena,  who  is  to 
be  the  judge  of  his  engagements  or  disengage- 
ments? May  he  be  compelled  to  appear  before 
a  court,  and  submit  himself  to  the  judgment 
thereof  as  to  whether  his  duties,  just  then,  require 
him  to  be  in  his  office  at  Harrisburg,  or  at  the 
head  of  the  army  in  the  field,  or  whether  he  may 
not  have  a  few  days  of  leisure,  during  which  he 
may  await  the  will  and  pleasure  of  a  grand  jury? 
It  will  be  conceded  that,  in  all  ordinary  cases,  he 
must  himself  judge  as  to  what  things  he  roust  do, 
and  what  things  he  must  leave  undone,  and  that 
this  is  a  duty  imposed  upon  him  by  the  Constitu- 
tion. But  how,  then,  shall  a  court,  at  any  time, 
step  in  and  assume  the  power  of  judging  for 
him?  This  cannot  be  done  except  by  an  unwar- 
rantable assumption  of  executive  prerogative. 

The  same  reasoning  which  bring  us  to  the  con- 
clusion that  the  Governor  is  the  absolute  judge  of 
what  official  communications,  to  himself  or  his 
department,  may  or  may  not  be  revealed,  in  like 
manner  leads  us  to  conclude  that  he  must  be  the 
sole  judge,  not  only  of  what  his  official  duties  are, 
but  also  of  the  time  when  they  should  be  attended 
to.  The  Governor,  disavowing  any  disrespect  to 
the  Court  or  its  process,  has  answered  that,  in 
consequence  of  his  constant  communication  with 
the  State  forces,  now  in  the  field,  in  the  dis- 
orderly and  riotous  districts,  his  time  is  fully 
occupied  in  the  discharge  of  the  duties  of  his  office, 
and  that  to  leave  his  post  would  endanger  the 
interests  of  the  public  service.  This  brings  us 
face  to  face  with  the  question,  whether  the  execu- 
tive, or  the  Courts  for  him,  are  to  determine  the 
character  of  his  official  duties,  and  the  order  in 
which  they  may  be  performed.  For  instance, 
is  obedience  to  a  subpoena  one  of  the  duties,  and, 
if  so,  shall  he  discharge  that  duty  in  preference 
to  that  which  rests  upon  him  as  commander-in- 
chief?    The  answer  to  this  question  is  easy,  for 
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il*  the  Courts  can,  in  any  one  instance  or  at  any 
one  time,  control,  or  direct,  the  executive,  in  the 
perfomiance  of  his  duties,  they  may  do  so  in 
every  instance  and  at  all  times.  We  need  not 
waste  time  in  the  attempt  to  prove  that  this  pro- 
position is  not  sillowable ;  that  the  Governor  can- 
not thus  be  placed  under  the  guardianship  and 
tutelage  of  the  Courts.  To  the  people,  under 
the  methods  prescribed  by  law,  not  to  the  Courts, 
is  he  answerable  for  his  doings  or  misdoings.  It 
is  his  duty,  from  time  to  time,  "to  give  to  the 
General  Assembly  information  of  the  state  of  the 
Commonwealth,"  but  it  is  not  his  duty  to  render 
such  an  account  to  the  grand  jury  of  Allegheny 
or  any  other  county. 

Whilst,  therefore,  the  motives  of  the  Court  of 
Quarter  Sessions,  in  granting  the  process  before 
us,  are  not  to  be  lightly  impugned,  yet,  we  have 
no  doubt,  it  exceeded  its  jurisdiction  in  attempt- 
ing to  interfere  with  the  executive  prerogative. 

Let  the  attachment  be  set  aside. 

Opinion  by  Gordon,  J.  Agnew,  C.  J.,  and 
Sterrett,  J.,  dissent. 

Dissenting  opinion  by  Agnew,  C.  J. 

The  question  before  us  belongs  to  the  enduring 
theme  of  civil  liberty,  and  not  to  ephemeral  inte- 
rest, passion,  or  feeling.  It  falls  within  the  em- 
phatic words  of  the  Declaration  of  Rights  that 
"All  power  is  inherent  in  the  people,  and  all 
free  governments  are  founded  on  their  authority 
and  instituted  for  their  safety,  peace,  and  happi- 
ness," (Sec.  2.)  The  question  is,  whether  any 
citizen,  private  or  official,  is  above  the  process  of 
that  law,  which  protects  and  enforces  these  essen- 
tial rights  of  the  people — rights  ''excepted  out  of 
the  general  powers  of  government"  in  order  to 
**  guard  against  trangressions  of  the  high  powers 
delegated"  to  the  mere  organs  of  government. 
(Sec  26.) 

It  is  therefore  a  misfortune  that  this  question 
has  been  marred  by  false  issues.  The  course  of 
the  railroad  company,  or  its  men ;  the  behavior 
of  the  troops,  near  or  remote  ;  the  action  of  the 
citizens  of  Pittsburgh,  and  the  conduct  of  the 
Governor  and  his  officers,  have  nothing  to  do 
with  the  question  we  must  consider — a  question 
belonging  solely  to  the  realm  of  law,  and  only 
obscured  when  false  issues  intervene.  Like  the 
glass  of  the  astronomer,  cleared  of  all  distorting 
and  prismatic  rays,  the  judicial  mind  should  be 
free  from  every  divergent  influence  and  discolor- 
ing bias. 

The  twenty-first  and  twenty-second  of  July 
last  were  days  of  great  alarm  in  this  city,  and  a 
series  of  fearful  riots  bore  terror  to  the  hearts  of 
its  inhabitants.  In  the  midst  of  the  tumultuous 
mass,  an  armed  military  appeared.  Pistols  and 
muskets  were  fired,  many  were  wounded,  and 
more  than  twenty  lives  of  citizens  and  soldiers 
Vol.  v.— 8 


were  taken.  Two  millions  or  more  of  property 
were  destroyed.  A  hundred  locomotives  were 
ruined,  the  roundhouse  and  other  railroad  build- 
ings, the  great  hotel,  the  grain  elevator,  and 
many  hundred  cars  were  burned.  Vast  amounts 
of  merchandise  of  distant  owners  were  consumed 
or  stolen,  sind  for  nearly  a  mile  the  railroad 
tracks  were  covered  with  car  wheels,  bars,  bolts, 
and  iron  machinery  of  every  kind. 

A  monstrous  crime  was  committed.  Blood 
ran  in  streams.  Was  this  murder,  manslaughter, 
or  excusable  or  justifiable  homicide?  Property 
was  despoiled.  Was  this  arson,  robbery  or 
theft?  Whose  was  the  crime?  Wrongheaded 
men  united  to  remedy  grievances  by  conspiracy 
and  violence.  A  military  force  intervened. 
Death  and  spoil  ensued.  Were  they  called 
thither  by  lawful  authority ;  or  did  they  come  at 
private  bidding  ?  Did  the  military  attack,  or  were 
they  attacked  ?  Did  they  fire  at  command  or  by 
individual  will  ?  These  were  the  fearful  questions 
to  be  answered  by  some  competent  lawful 
authority.  The  State  and  distant  communities 
are  involved  in  the  answer.  The  laws  of  the 
State  have  been  violated,  the  "peace"  of  the 
people  broken  and  their  "safety  and  happiness" 
endangered.  To  whom  is  inquiry  given  to  obtain 
the  facts,  and  present  the  guilty  for  trial  and 
punishment  ?  Not  to  the  Legislature.  It  has  no 
judicial  power.  Not  to  the  Governor.  His  duty 
is  to  "  take  care  that  the  laws  shall  be  faithfully 
executed, "  He  can  neither  try  nor  punish  crime. 
Even  a  coroner's  inquest,  super  visum  corporis y 
is  totally  inadequate  to  determine  the  full  scope, 
character  and  purpose  of  a  riot  of  this  immense 
magnitude,  and  the  various  parts  played  by  all 
the  actors.  No  individual  pursuit  can  suffice,  for 
private  prosecutors  have  neither  the  interest,  the 
inclination,  nor  the  ability  to  reach  the  breadth 
and  scope  of  such  a  scene  of  bloodshed  and  ruin. 

To  the  judiciary  alone  belongs  this  power  and 
duty;  to  it  only  is  the  means  given  to  summon 
juries  and  witnesses  for  both  inquiry  and  trial. 
Under  the  Constitution  and  laws  of  the  land,  it 
only  can  act.  Hence  the  Act  of  i6th  June, 
1836,  "relating  to  the  jurisdiction  and  powers 
of  the  Courts,"  and  embracing  all  Courts,  com- 
mits to  the  Oyer  and  Terminer  authority  "  to 
inquire  by  the  oaths  and  affirmations  of  good  and 
lawful  men  of  the  county  of  all  crimes  committed 
or  triable  in  such  county,"  and  also  "to  hear, 
determine,  and  punish  the  same."  (Sec.  14.)  To 
the  Court  of  Quarter  Sessions  is  given  "  the  juris- 
diction and  power"  "to  inquire  by  the  oaths  or 
affirmations  of  good  and  lawful  men  of  the 
county,  of  all  cnmes,  misdemeanors,  and  offences 
whatever^  against  the  laws  of  this  Common- 
wealth, which  shall  be  triable  in  the  respective 
county."  (Sec.  16.)  It  is  then  empowered  to  cer- 
tify into  the  Oyer  and  Terminer  all  offences  cog- 
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nizable  there,  and  to  try  those  over  which  it  has 
jurisdiction.  After  the  distribution  of  powers  to 
the  several  Courts — Common  Pleas,  Quarter  Ses- 
sions, Oyer  and  Terminer,  and  Orphans'  Court — 
the  Act  then  gives  to  all  alike  certain  powers,  viz., 
to  levy  and  recover  fines,  forfeitures,  etc.  (Sec. 
20. )  To  make  rules  of  practice,  etc.  (Sec.  21.) 
The  23d  section  proceeds :  "  Each  of  said  Courts 
is  empowered  to  issue  writs  of  subpoena  under 
their  official  seal  into  any  county  of  this  Common- 
wealth, to  summon  and  bring  before  the  respec- 
tive Court  any  person  to  give  testimony  in  any 
cause  or  matter  depending  before  them,  under 
the  penalties  hitherto  appointed  and  allowed,  in 
any  such  case  by  the  laws  of  this  Common- 
wealth." The  Act  of  14th  April,  1834,  ''re- 
lating to  the  organization  of  the  Courts  of  jus- 
tice," makes  the  grand  as  well  as  the  petit  jury 
a  lawful  part  or  arm  of  the  Court,  for  the  admin- 
istration of  justice.  The  power  to  compel  wit- 
nesses to  come  before  the  grand  jury  is,  therefore, 
precisely  on  the  same  footing,  as  to  require  them 
to  appear  before  the  petit.  Both  are  derived 
from  the  same  law,  and  stand  on  the  same  power, 
the  Act  being  careful  to  command  any  person  to 
appear  to  testify  in  any  matter  as  well  as  any 
cause.  And  if  the  law  had  not  been  so  precise, 
the  power  would  netessarily  flow  from  the  **  juris- 
diction and  power"  conferred  to  ^^  inquire  by  the 
oaths  and  affirmations  of  good  and  lawful  men  of 
the  county  of  all  crimes,  misdemeanors,  and  of- 
fences whatever  against  the  laws  of  this  Com- 
monwealth." There  is  common  law  authority 
also.  Says  Hawkins,  in  his  Pleas  of  the  Crown 
(vol.  i.  ch.  6,  p.  65)  :  **  It  is  also  a  high  crime 
to  disobey  the  king's  lawful  command  or  prohi- 
bition, as  for  refusing  to  give  evidence  to  a  grand 
jury  concerning  a  crime,  for  which  the  Court 
may  impose  an  immediate  fine."  This  was  de- 
cided by  Lord  Holt  in  The  King  v.  Lord  Pres- 
ton, committed  by  the  Court  of  Quarter  Sessions 
for  refusing  to  give  evidence  to  the  grand  jury, 
(i  Salkeld,  27-8.)  The  same  law  is  stated  'by 
Mr.  Chitty  (vol.  i.  C.  L.  320).  Another  evi- 
dence that  the  source  of  this  power  arises  in  the 
jurisdiction  of  the  Court  acting  by  means  of  its 
grand  jury  arm,  is  the  fact  that  the  Court  will,  in 
delicate  cases,  direct  the  evidence  to  be  heard  in 
the  Court,  so  that  the  grand  jury  may  be  better 
assisted  in  the  performance  of  their  duties,  (i 
Chitty  C.L.  312,  313.) 

An  immense  riot,  involving  high  crimes,  and 
a  multitude  of  persons  whose  identity,  names, 
participation,  and  guilt  or  innocence  must  be 
ascertained,  in  order  to  proceed  to  trial  and 
punishment,  can  be  brought  to  legal  knowledge 
only  by  a  grand  jury  charged  with  this  duty.  A 
riot  is  one  of  those  great  public  offences  which  is 
conceded  by  the  authorities  to  be  the  special  sub- 
ject of  inquiry  in  this  mode.     If,  then,  the  Court 


can  charge  the  grand  jury  as  its  legally  appointed 
means,  expressly  given  by  the  Act  jof  Assembly 
to  make  inquiry,  it  follows,  as  a  necessary  logical 
consequence,  tiat  the  inquiry  must  be  made/^ 
testes  brought  before  them  by  due.  process  of  law  \ 
for  the  scope,  and  all  parties  to  such  a  riot,  can- 
not be  a  matter  of  personal  knowledge. 

This  much  said  upon  the  grand  jury  as  a  con- 
stituent in  the  administration  of  criminal  juris- 
prudence ought  to  be  sufficient.  But  its  powers 
have  been  denied,  rendering  something  more 
necessary.  It  is  one  of  the  boasted  bulwarks  of 
English  liberty  handed  down  to  us,  and  pro- 
tected by  the  Declaration  of  Rights.  No  man 
can  be  tried  for  a  crime  except  upon  a  bill  of 
indictment  duly  found  by  a  grand  jury.  Hence 
the  accused  may  challenge  the  array,  or  individual 
jurors.  (Brown  v.  Commonwealth,  23  P.  F. 
Smith,  321 ;  Id.  26  P.  F.  S.  319 ;  Lynch  v.  Com- 
monwealth, 27  P.  F.  S.  205.)  **Our  laws  (says 
a  well-known  writer)  have  therefore  wisely  and 
mercifully  placed  the  strong  twofold  barrier  of  a 
presentment  and  a  trial  by  jury  between  the  liber- 
ties of  the  people  and  the  prerogative  of  the 
crown."  (2  Tomlin's  Law  Diet.  307.)  There- 
fore the  Constitution  declares:  **The  trial  by 
jury  shall  be  as  heretofore,  and  the  right  thereof 
remain  inviolate."  (Sec.  6.)  "Heretofore" 
means  according  to  tne  course  of  the  common 
law.  (Van  Swartow  v.  Commonwealth,  1 2  Har- 
ris, 131.)  The  oath  of  the  grand  jury  is:  **dili- 
gently  to  inquire,  and  a  true  presentment  make, 
as  well  of  all  such  matters  as  shall  be  given  them 
in  charge,  as  of  those  things  which  they  may 
know  of  their  own  knowledge."  "  Grand  juries 
(says  Judge  Addison)  inquire  only  into  crimes, 
but  they  inquire  of  ail  crimes."  *'  No  criminal 
charge  can  be  brought  into  a  Court  of  justice  in 
this  State  unless  it  have  acquired  the  sanction  of 
a  grand  jury."  (App.  36.)  <*  To  the  grand  jury 
(he  says)  is  committed  the  preservation  of  the 
peace  of  the  county,  the  care  of  bringing  to  light 
for  examination,  trial,  and  punishment,  all  vio- 
lence, outrage,  indecency,  and  terror,  everything 
that  may  occasion  danger,  disturbance,  or  dismay 
to  the  citizens.  Grand  jurors  are  watchmen  sta- 
tioned by  the  laws  to  survey  the  conduct  of  their 
fellow- citizens,  and  inquire  where  and  by  whom 
public  authority  has  been  violated,  *or  our  Con- 
stitution and  laws  infringed."  (App..  47-8.) 
Speaking  of  the  judicial  branch  of  the  govern- 
ment, he  says:  **This  branch  consists  of  two 
superior  parts,  a  Court  and  jury."  .  .  .  *' Juries 
selected  from  the  people  by  an  officer  of  their 
own  election  are  so  numerous  and  so  frequently 
changed,  that  they  may  well  be  considered  as  the 
people  themselves  exercising  this  branch  of  the 
administration."  (App.  55.) 

A  charge  to  a  grand  jury  to  inquire  of  a  matter, 
is  either  oral  by  the  Court,  or  in  writing  by  the 
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district  attorney  in  the  form  of  a  bill.  The  oral 
charge  is  vhere  criminal  Courts  (says  Judge 
King)  *'of  their  own  motion  call  the  attention 
of  grand  jurors  to,  and  direct  the  investigation 
of  matters  of  general  import,  which  from  their 
nature  and  operation  in  the  entire  community 
justify  such  intervention."  "Such  (he  says)  as 
great  riots  that  shake  the  social  fa^Mic,  carrying 
terror  and  dismay  among  the  citizens/*  (i  Whart. 
C.  L.,  sec,  458,  note.)  * 

Thus  the  constitutional  power  of  the  grand 
jury  to  inquire  into  the  riots  of  July  21st  and  2  2d 
being  fully  established,  the  inquiry  implies  evi- 
dence, evidence  implies  witnesses,  and  witnesses 
the  process  to  bring  them.  Here  I  must  notice 
two  technical  objections,  one  that  the  subpoena 
commands  attendance  before  the  grand  jury  itself. 
This  is  wholly  unsubstantial.  According  to  an- 
cient practice,  the  grand  jury  having  no  power  to 
administer  oaths,  the  witnesses  came  into  open 
Court,  were  sworn  there,  and  then  orally  com- 
manded to  go  before  the  grand  jury,  (i  Chit.  C. 
L.  312,  313.)  This  is  noticed  in  the  note  to  7th 
Smidi*s  Lau-s,  686,  and  the  practice  of  other  States 
recommended  to  be  adopted,  of  sending  the  wit- 
nesses at  once  before  the  grand  jury,  and  saving 
the  time  of  the  Court.  Accordingly,  long  ago  a 
law  was  passed  (now  incorporated  into  the  Cri- 
minal Procedure  Act  of  i860)  authorizing  the 
foreman  to  administer  the  oath.  The  witnesses 
are  now  sent  immediately  up.  The  subpoena, 
therefore,  under  the  seal  of  the  Court,  tested  by 
the  Judge  and  signed  by  the  clerk,  was  strictly 
conrect  in  commanding  the  witnesses  to  appear 
before  the  grand  jury.  It  is  the  written,  instead 
of  oral,  order  of  the  Court. 

Another  objection  is  that  it  states  no  parties. 
This  is  made  without  adverting  to  the  fact  that 
it  is  process  awarded  upon  an  inquiry,  and  before 
parties  are  known.  The  very  purpose  of  the  in- 
quiry is  to  ascertain  the  parties  to  be  presented 
for  indictment.  It  is  strictly  proper  and  fully  to 
the  purpose,  viz:  **To  testify  all  and  singular 
those  things  you  shall  know  touching  a  certain 
investigation  now  being  had  on  formal  present- 
ment by  and  before  the  said  grand  jury,  relating 
to  the  late  riot  in  July  last  in  our  said  county.*' 
This  is  suflficient  for  the  purpose  of  inquiry.  The 
remainder  of  the  printed  form  used  by  the  clerk 
was  necessarily  left  a  blank,  there  being  no 
parties  to  be  named  in  it.  It  was  necessarily  on 
the  part  of  the  Commonwealth,  for  a  defendant 
cannot  appear  with  witnesses  before  the  grand  jury. 
It  was  asserted  in  argument  that  the  grand  jury  had 
no  special  charge  to  ground  the  inquiry.  This 
is  wholly  incorrect.  I  have  read  the  able  charge 
of  Judge  KiRKPATRiCK,  and  find  it  direct  and 
pointed  upon  these  very  riots,  and  very  full  of 
instruction  upon  the  entire  subject  of  riots,  routs, 
and  unlawful  assemblies.     But  if  it  were  not  so 


clear  and  pointed,  it  was  followed  by  a  special 
written  request  of  the  grand  jury,  **  to  give  the 
said  matters  (these  riots)  in  charge  to  them,  and 
to  furnish  them  compulsory  process  to  secure  the 
attendance  of  such  witnesses  as  they  may  consider 
necessary  to  examine. ' '  This  paper  was  indorsed 
by  the  Judge  himself,  **  considered,  approved,  and 
ordered  to  be  filed.'*  Here  then  was  a  direct 
committal  to  the  grand  jury,  and  the  process  was 
issued  accordingly. 

Much  space  has  been  devoted  to  a  vindication 
of  the  jurisdiction  of  the  Court  and  the  province 
of  a  grand  jury.  But  the  lustre  of  this  great  com* 
mon  law  heritage  for  the  protection  and  security 
of  the  people,  and  the  light  it  has  borrowed  from 
our  own  Lgislation,  have  been  so  dimmed  by 
denial  and  obscured  by  doubt,  it  has  seemed  to 
be  necessary.  The  labor,  moreover,  is  not  vain, 
for  all  this  bears  directly  on  the  great  question  to 
be  considered,  to  wit:  the  constitutional  power 
of  the  Court  to  require  the  governor  of  the  State 
to  appear  for  examination  before  this  arm  of  its 
jurisdiction. 

We  come  now  to  this  immediate  question,  and 
the  first  point  to  be  noticed  is  the  argument  that 
he  is  exempt  from  a  subpoena  because  he  is  a  co- 
ordinate branch  of  the  State  governraent.  What 
is  co-ordination  or  equality  of  rank ,  under  the  Con- 
stitution ?  It  is  not  the  absolute  independence  of 
each.  If  it  were,  the  end  would  be  disorder,  con- 
flict, and  finally  disorganization.  It  is  not  abso- 
lute superiority  each  over  the  others,  for  then 
they  would  not  coexist  in  unity,  as  essential 
parts  of  the  same  common  whole.  The  Constitu- 
tion is  the  written  will  of  the  people,  in  its  entirety, 
and  all  its  parts  must  necessarily  cohere  without 
jarring,  in  order  to  effectuate  that  will.  Equality 
of  rank  implies  no  superiority,  except  in  the  ex- 
ercise of  the  particular  function  confided  to  that 
rank.  Co-ordination  is  merely  the  vesting  of  the 
separate  functions  of  making,  determining,  and 
executing  laws,  in  different  persons,  that  thereby 
the  union  of  all  in  one  person  or  body  may  not 
work  injury  to  the  public  welfare.  The  assembly 
cannot  trycauses  or  execute  process,  the  governor 
cannot  legislate  or  decide  judicial  controversies, 
and  the  judge  cannot  msJce  and  execute  laws. 
This  is  the  general  distribution  of  the  powers  of 
government,  yet  the  Constitution  itself  does  not 
strictly  adhere  to  it.  Thus  the  Legislature  may 
make  certain  inquiries,  and  try  certain  cases,  e,g.y 
the  election  and  qualification  of  members,  con- 
tempts, expulsions.  The  governor  approves  or 
vetoes  bills,  and  the  Courts  superintend  and  en- 
force the  execution  of  process.  But  from  the 
very  nature  of  co-ordination  in  one  and  the  same 
government,  and  the  distribution  to  each  branch 
of  its  appropriate  functions,  each  is  necessarily 
supreme  in  its  own  department,  for  neither  can 
freely  exercise  its  proper  functions  if  it  can  be 
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obstructed  by  the  other.  For  example,  the  ju- 
diciary cannot  control  or  interfere  with  the  discre- 
tion of  the  governor  in  the  exercise  of  an  execu- 
tive function.  And  for  the  same  reason  the  legis- 
lative and  executive  branches  cannot  control  the 
appropriate  functions  of  the  judicial.  If  the 
legislative  or  executive  can  oppose  or  obstruct  the 
exercise  of  an  appropriate  judicial  power,  the 
purpose  of  separation  is  defeated;  a  practical 
union  takes  place  in  them,  and  the  surrender  by 
the  judiciary  is  effected.  One  of  the  appropriate 
and  exclusive  functions  of  the  judiciary  is  the  de- 
tection, trial,  and  punishment  of  offenders  against 
the  law.  On  the  true  principles  of  constitutional 
co-ordination,  therefore,  the  governor  cannot 
obstruct  this  function,  and  must  yield  obedience 
to  the  judicial  branch  in  this  resx)ect  as  the  ap- 
propriate and  superior  repositary  of  the  power 
conferred  by  the  people  themselves.  When  argu- 
ments are  properly  drawn  from  the  distribution 
of  the  powers  of  government  among  co-ordinate 
branches,  their  force  must  be  conceded.  But 
when  their  use  is  inconsistent  with  the  rights  of 
the  people  who  have  made  this  distribution  for 
their  own  benefit,  the  argument  is  fallacious. 
Then  it  flies  in  the  face  of  the  Declaration  of 
Rights  (Sec.  2,  already  quoted),  "  That  all 
power  is  inherent  in  the  people,  and  all  free 
governments  are  founded  on  their  authority,  and 
instituted  for  their  peace,  safety,  and  happiness." 
This  right  being  reserved  by  the  26th  section  out 
of  the  powers  conferred  in  the  Constitution,  it 
follows  no  use  can  be  made  of  the  distribution  of 
powers  prejudicial  to  their  "peace,  safety,  and 
happiness."  The  appropriate  function  of  the 
judiciary  being  the  detection,  trial,  and  punish- 
ment of  offenders,  and  the  inquiry  for  this  purpose 
by  witnesses  being  the  constitutional  and  legal 
mode  of  procedure,  it  is  equally  clear  the  govern- 
or, just  as  any  other  citizen,  being  subordinate 
to  the  judicial  power  in  this  respect^  must  yield  his 
obedience  to  the  process  necessary  for  the  exercise 
of  this  judicial  function.  Good  government  and 
the  welfare  of  the  people  demand  this. 

This  superior  function  of  the  judiciary  is  to  be 
seen  in  another  aspect.  There  never  was  a  time 
when  it  has  not  been  engaged  in  passing  upon 
the  Acts  of  both  the  other  branches,  in  resolving 
the  constitutionality  and  interpretation  of  laws, 
and  the  regularity  of  executive  acts.  This  needs 
no  citation  of  authority.  **  It  is  idle"  (says  C.  J. 
Gibson)  *'  to  say  the  authority  of  each  branch  is 
defined  and  limited  in  the  Constitution,  if  there 
be  not  an  independent  power  able  and  willing  to 
enforce  its  limitations."  **  From  its  very  posi- 
tion it  is  apparent  that  the  conservative  power  is 
lodged  with  the  judiciary,  which,  in  the  exercise 
of  its  undoubted  right,  is  bound  to  meet  every 
emergency."  **  It  has  become"  (he  adds)  "the 
duty  of  the  Court  to  temporize  no  longer,  but  to 


resist,  temperately,  though  firmly,  any  invasion 
of  its  province,  whether  great  or  small."  (De 
Chastellux  v,  Fairchild,  3  Harris,  18.)  How 
futile  would  be  the  judicial  power  to  punish 
crime,  or  vindicate  innocence,  if  the  Governor, 
having  exclusive  knowledge  of  facts  bearing  upon 
either,  could  defy  the  process  of  the  law  at 
pleasure.  To  argue  that  his  official  character  is 
a  ground  of  denial  of  obedience,  is  to  rob  the 
people,  whose  servant  he  is,  of  their  undeniable 
right  to  the  due  administration  of  justice,  through 
that  department  of  the  government  to  which  they 
have  committed  the  right  of  judgment.  To  say 
he  may  be  liable  in  an  action  for  damages,  is  no 
response.  If  not  bound  to  ^appear,  no  right  of 
action  can  exist,  for  he  is  under  no  duty  to  the 
party.  If  it  be  a  criminal  prosecution,  there  is 
no  party  to  whom  he  could  respond.  So  im- 
peachment cannot  reach  him,  for  that  is  no  im- 
peachable offence  which  is  no  violation  of  duty. 
An  obligation  to  answer  the  subpoena  is  the 
postulate  in  either  case.  To  say  he  must  appear 
upon  an  indictment,  and  need  not  upon  a  legal 
inquiry,  is  equally  unsound.  For  the  inquiry  of 
a  grand  jury  is,  as  we  have  seen,  the  constitutional 
exercise  of  the  power  of  the  Court,  in  order  to 
try  and  punish  offenders.  To  discriminate  be- 
tween inquiry  and  trial,  as  a  question  of  power, 
is  to  emasculate  judicial  rights,  and  dethrone  thoie 
of  the  people. 

And  now  we  may  crave  aid  from  other  sections 
of  the  Declaration  of  Rights.  "In  all  criminal 
prosecutions,  the  accused  hath  a  right  (tnifr 
alia)  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor,  and  in  prosecutions  by 
indictment  or  information,  a  speedy  public  trial 
by  an  impartial  jury  of  the  vicinage."  (Sec.  9.) 
"All  Courts  shall  be  open,  and  every  man  for 
an  injury  done  him  in  his  lands,  goods,  person, 
or  reputation  shall  have  remedy  by  due  course  of 
law,  and  right  and  justice  administered  without 
sale,  denial,  or  delay."  (Sec.  11.)  These  may 
be  taken  in  connection  with  the  6th  section : 
"That  trial  by  jury  shall  be  as  heretofore,  and 
the  right  thereof  remain  inviolate."  Trial  as 
heretofore^  we  have  seen,  implies  inquiry  and 
indictment.  Now,  the  private  rights  of  individ- 
uals, as  thus  enforced,  are  manifestly  not  supe- 
rior to  the  administration  of  public  justice  for  the 
welfare  of  the  people  as  set  forth  in  the  second 
section  already  quoted.  Indeed,  public  rights 
are  in  many  respects  superior  to  individual  rights, 
and  the  enforcement  of  the  private  right  of  a 
speedy  trial  implies  the  public  duty,  as  well  as 
right,  to  prosecute  offenders,  and  consequently 
the  means  of  doing  so.  Thus  in  every  aspect 
the  Constitution,  as  the  supreme  law,  commands 
the  presence  of  every  person,  in  private  or  ofl5- 
cial  life,  when  his  testimony  is  necessary  for  the 
due  administration  of  justice.      If,  then,  he  be 
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liable  to  process,  and  bound  to  appear,  it  is  a 
necessary  corollary,  that  he  is  liable  to  attach- 
ment for  his  disobedience  to  the  command  of  the 
law. 

The  argument  ab  incorweniente^  that  it  is  neces- 
sary the  Governor  should  always  be  at  the  seat  of 
government,  is  preposterous,  in  view  of  frequent 
visits  elsewhere,  of  business,  courtesy,  and  plea- 
sure- The  absence  of  the  Governor  in  the  Rocky 
Mountains,  on  his  way  to  California,  at  the  time 
of  these  riots,  is  an  apposite  example.  When  his 
presence  is  needed  elsewhere,  no  Court  in  the 
State  would  soil  its  ermine  by  a  rude  assault  on 
his  person.  In  all  governments,  composed  of  co- 
ordinate organs,  there  will  be  some  friction ;  but 
rightminded  men,  mindful  of  their  just  powers, 
and  their  own  dignity,  are  ever  ready  to  pour  oil 
on  the  points  of  contact. 

Coming  now  to  the  practical  test  of  the  ques- 
tion, let  us  return  to  the  facts.  There  were  fear- 
ful crimes  committed  on  the  21st  and  2  2d  of 
July.  These  are  the  undoubted  subjects  of  judi- 
cial inquiry  in  the  mode  prescribed  by  law ;  to 
wit,  through  a  grand  jury.  In  that  unknown  and 
vast  multitude  of  citizens  and  soldiers,  who  were 
fuilty?  Who  were  innocent?  By  the  2 2d  sec- 
tion of  the  Declaration  of  Rights,  it  is  declared 
that  the  **  military  shall  in  all  cases ^  and  at  all 
timeSf  be  in  strict  subordination  to  the  civil 
power."  The  military  took  many  lives — the 
multitude  some.  Did  the  military  act  under 
the  authority  of  the  civil  power?  This  is  one 
of  the  first  points  of  inquiry  by  a  grand  jury, 
for  it  involves  the  question,  whether  their  acts 
were  murder,  manslaughter,  excusable  or  justi- 
fiable homicide.  Thus  the  evidence  of  civil 
authority  becomes  essential  to  the  inquiry.  Did 
the  Governor,  as  commander-in-chief,  command 
their  presence,  and  aid  in  quelling  the  violence 
of  the  mob?  Or  was  his  authority  assumed 
by  unauthorized  persons?  These  are  questions 
which  the  Governor  alone,  as  a  witness,  might 
be  able  to  answer  satisfactorily,  by  competent 
testimony  in  a  common  law  proceeding.  They 
are  not  State  secrets,  but  acts  of  authority  in  their 
very  nature  public,  and  cannot  be  concealed  from 
the  inquiry  of  the  law.  The  right  of  life  and 
public  safety  are  too  sacred  to  be  subordinated  to 
any  right  to  conceal  the  authority  by  which  they 
are  destroyed  or  jeoparded.  If  the  executive 
authority  was  duly  given,  he  neither  can  nor 
ought  to  withhold  the  knowledge  which  acquits 
of  crime  the  military  acting  under  his  own  orders. 
Indeed,  from  the  character  of  our  excellent 
Governor,  he  would  not  for  a  moment  refuse  to 
come  to  their  rescue,  if  he  believed  his  duty  de- 
manded it.  On  the  other  hand,  if  his  authority 
was  nn lawfully  assumed,  or  was  simulated,  or  was 
exercised  at  the  bidding  of  persons  without  right 
inference  which  his  absence  in  California 


very  naturally  raises^and  the  military  have  been 
involved  in  an  unlawful  act,  his  duty  and  the 
rights  of  the  people  demand  his  testimony,  that 
the  parties  who  have  thus  misled  them  may  be 
reached.  This  is  no  State  secret  as  to  them,  but 
its  concealment  is  a  crime  against  society,  which 
no  one  who  knows  the  Governor  would  attribute 
to  him,  if  aware  of  his  duty. 

At  this  point  the  case  of  Gray  v.  Pentland  (2 
S.  &  R.  23)  may  be  noticed.  There  the  deposi- 
tion sent  to  the  Governor  affecting  Pentland's 
character  was  a  privileged  communication,  and 
protected  by  the  Governor's  discretion,  for  other- 
wise he  might  be  deprived  of  necessary  informa- 
tion in  the  performance  of  official  duty.  Hence 
the  Court  in  an  exercise  of  sound  discretion  would 
not  compel  its  production.  But,  here,  the  author- 
ity of  the  Governor  to  call  out  the  troops  to  aid 
in  suppressing  a  riot  is  in  its  nature  a  public  act, 
and  his  testimony  is  necessary  to  vindicate  their 
rights,  or  to  reach  others  if  unauthorized  by  him. 
In  every  aspect  of  personal  and  official  duty,  the 
State  has  a  right  to  the  disclosure.  A  contrary 
doctrine  strikes  at  the  essential  and  fundamental 
principles  of  a  free  government  as  set  forth  in  the 
Declaration  of  Rights. 

Analogies  also  prove  the  truth  of  the  general 
doctrine,  that  no  officer,  high  or  low,  is  above  the 
demands  of  justice,  or  above  the  process  of  the 
law.  For  example,  if  the  Governor's  pardon,  or 
other  official  acts  be  forged,  or  stolen,  or  procured 
by  fraud  or  duress,  is  it  possible  he  is  not  liable 
to  be  summoned  before  a  jury,  grand  or  petit, 
inquiring  into  the  fact?  His  deposition  cannot 
be  taken  in  a  criminal  prosecution.  Indeed  there 
is  no  difference  between  a  civil  and  a  criminal 
issue,  for  the  power  to  subpoena  him  to  give  his 
deposition  is  just  as  essential.  So  he  is  called  to 
perform  nikny  acts  of  statutory  duty.  Is  he  ex- 
empt from  subpoena  when  any  of  these  acts  be- 
come the  subject  of  judicial  inquiry?  And  if  by 
courtesy  he  be  permitted  to  be  excused,  on  what 
principle  does  this  apply  to  his  chief  officers  of 
State?  The  cases  in  Pennsylvania  abundantly 
prove  that  a  mandamus  will  lie  to  them  to  compel 
the  performance  of  ministerial  duties.  (Griffith  v. 
Cochran,  5  Bin.  87;  Com'th  v,  Cochran,  6  Bin. 
456;  Com'thtf.  Cochran,  i  S.  &  R.  473.)  So 
the  Court  will  restrain  by  injunction.  (Mott  v, 
Penna.  R.  R.  Co.,  5  Casey,  33,  41.)  Doubtless 
this  Court  cannot  interfere  with  the  discretion  of 
the  Governor  in  the  performance  of  any  proper 
executive  function,  for  in  that  his  province  is 
superior.  Argument  is  not  needed  to  prove  this, 
yet  it  is  the  great  work  of  the  opposite  opinion, 
while  no  labor  is  bestowed  to  vindicate  the  power 
of  the  Governor  to  obstruct  the  punishment  of 
crime,  by  a  refusal  to  testify.  A  subpoena  to  tes- 
tify is  not  an  interference  with  that  discretion. 
It  has  the  force  of  a  summons  or  notice,  not  an 
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arrest.  This  has  been  decided  in  two  cases — 
U.  S.  V.  Cooper  (4  Dall.  341)  and  Respublica  v. 
Duane  (4  Yeates,  347).  In  the  former,  Judge 
Chase  said  he  knew  of  no  privilege  to  exempt 
members  of  Congress  from  the  service  of  a  su^- 
peena,  though  by  the  Constitution  they  are  ex- 
empt from  arrest  in  all  cases  except  treason, 
felony,  and  breach  of  peace.  In  the  latter  case, 
Judge  Yeates,  citing  a  similar  provision  in  the 
Constitution  of  the  State,  held  that  the  service  of 
a  subpoena  is  not  an  arrest,  and  that  the  Court 
may  grant  an  attachment  or  not  according  to  the 
existing  circumstances.  These  decibions  bear 
directly  on  the  question  before  us,  for  as  to  mem- 
bers of  the  Assembly  there  is  an  express  provision 
against  arrest  in  all  cases  except  treason,  felony, 
breach  and  surety  of  the  peace,  and  violation  of 
their  oath  of  office.  Now  the  Constitution  makes 
no  exemption  whatever  of  the  Governor,  and  he 
is  brought  directly  within  the  maxim  expressio  vel 
designatio  persona  est  exclusio  alterius.  (Co. 
Litt.  210,  a,)  The  decision  in  Respublica  v, 
Duane  (supra)  is,  therefore,  strongly  in  point. 
But  a  case  exactly  in  point,  decided  by  that  great 
judge  and  statesman,  Chief  Justice  Marshall,  is 
found  in  the  trial  of  Aaron  Burr  for  hi^^h  treason. 
(Vol  I.  pp.  177  to  188.)  The  following  points 
were  adjudged:  (i)  That  a  subpoena  to  the 
President  of  the  United  States  can  be  issued. 
(2)  That  it  can  go  with  a  clause  of  duces  tecum 
to  bring  a  letter  in  the  possession  of  the  Presi- 
dent. (3)  That  it  can  be  issued  before  indict- 
ment found.  (4)  That  the  refusal  of  the  Presi- 
dent is  a  subject  for  the  exercise  of  the  sound  dis- 
cretion of  the  Court.  On  page  181  the  Chief 
Justice,  after  stating  that  he  is  not  aware  of  any 
decision  that  a  subpoena  cannot  issue  ^  to  the 
President,  sajrs  that  "it  is  not  known  ever  to  be 
doubted,  that  the  chief  magistrate  of  a  State  might 
be  served  with  a  subpoena  ad  testificandum.^^  A 
prominent  feature  of  that  case  was  that  Col.  Burr 
was  prosecuted  with  intense  earnestness,  I  might 
say  bitterness,  by  the  most  eminent  counsel  in 
the  United  States  (friends  also  of  President  Jef- 
ferson), who  conceded  the  power  to  issue  the 
subpoena.  The  same  question  arose  again  on  the 
subsequent  trial  for  a  misdemeanor,  and  the  same 
decision  was  made.  Said  Chief  Justice  Mar- 
shall :  ' '  That  the  President  of  the  United  States 
may  be  subpoenaed  and  examined  as  a  witness, 
and  required  to  produce  any  paper  in  his  posses- 
sion is  not  controverted.*'  (Burr's  Trial,  Vol. 
^I*  535')  K^  ^^^^  discusses  the  question  of  the 
propriety  of  compelling  the  production  of  the 
letter  of  General  Wilkinson,  stating  some  reasons 
very  similar  to  those  in  our  case  of  Gray  v.  Pent- 
land  (supra),  for  which  a  Court  would  refuse 
compulsory  process. 

But,  assuming  a  case  where  the  Court  would 
decline  to  compel  the  production  of  a  paper,  or 


an  answer  to  an  oral  question,  it  does  not  dis- 
pense with  the  Governor's  attendance  for  exami- 
nation, unless  no  [some]  other  ground  were 
alleged.  But  how  does  the  Governor  know  in 
advance  what  will  be  the  subject  of  his  examina- 
tion? JVbn  constat  that  any  question  will  be 
asked  on  a  privileged  matter.  If  such  be  asked, 
he  c^n  decline  answering,  and  refer  the  privilege 
to  the  Court,  which  will  decide  it,  just  as  it  will 
the  privilege  of  counsel,  without  requiring  dis- 
closure of  the  matter  itself.  I  s  nature  is  all  the 
Court  need  know. 

Another  point  may  be  noticed.  It  is  said  the 
imprisonment  of  the  Governor  under  attachment 
would  'eave  the  State  without  a  head.  The  case 
is  hardly  supposable,  for  when  the  Governor 
knows  it  is  his  duty  to  obey,  he  will  do  so.  Cer- 
tainly Governor  Hantraft  is  not  a  gentleman  who 
would  be  guilty  of  a  voluntary  contempt.  If 
voluntarily  guilty,  he  would  deserve  attachment 
for  the  dereliction  of  the  law,  which  his  own 
oath  requires  him  to  see  faithfully  executed.  Im- 
peachment, which  has  b^en  insisted  upon,  is  a 
harsher  remedy;  for  the  undeniable  fact  of  his 
refusal  to  obey  the  process,  would  be  the  inevita- 
ble ground  of  removal  from  office.  If,  however, 
his  disobedience  be  involuntary  in  consequence 
of  pressing  official  duties,  a  court  which  would 
disallow  his  excuse  would  be  visited  with  the 
highest  censure.  But  assuming  a  voluntary  con- 
tempt, and  imprisonment,  still  the  position  is 
untrue.  The  State  is  not  without  a  head,  for 
the  13th  section  of  the  fourth  article  of  the  Con- 
stitution provides:  *'In  case  of  the  death,  con- 
viction on  impeachment,  failure  to  qualify,  resig- 
nation, or  other  disability  of  the  Governor,  the 
power,  duties,  and  emoluments  of  the  office,  for 
the  remainder  of  the  term,  or  until  the  disability 
be  removed,  shall  devolve  upon  the  Lieutenant- 
Governor."  The  14th  section  provides  for  the 
disability  of  the  Lieutenant-Governor,  and  de- 
volves these  duties  on  the  Speaker  of  the  Senate. 
It  is  said  imprisonment  is  no  disability,  which  is 
as  much  as  to  say  the  Governor  may  be  in  prison 
in  Allegheny  County,  and,  at  the  same  time,  at 
the  seat  of  government,  signing  or  vetoing  bills, 
or  performing  other  duties.  If  no  disabihty, 
then  the  State  retains  its  head.  But  if  the  Go- 
vernor be  disabled  from  being  in  two  places  at 
the  same  time,  then  the  disability  brings  the  13th 
section  into  play,  and  the  State  is  provided  with 
a  constitutional  substitute.  Quacunque  via  data, 
there  is  a  chief  executive. 

It  is  said  the  Governor  is  the  representative  of 
the  people,  and  therefore  not  responsible.  This 
is  true  of  executive  duties,  for  therein  the  consti- 
tution, the  adopted  will  of  the  people,  is  his 
warrant  of  authority ;  but  it  is  untrue  of  judicial 
powers,  for  therein  the  judiciary  represents  the 
people,  by  the  same  warrant  of  authority;  and  if 
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he  violate  the  law,  which  it  is  the  province  of  the 
judiciary  to  enforce  by  their  authority,  he  is  lia- 
ble to  the  law.  In  a  government  of  law,  ipsti- 
tuted  by  a  free  people  for  their  own  benefit, 
there  is  no  royal  prerogative  to  do  nothing 
wrong;  and  therefore  there  can  be  no  represen- 
tation of  their  dignity,  such  as  can  strike  down 
their  law,  and  prevent  its  administration  by  its 
appropriate  functionary. 

On  no  ground  of  the  Constitution,  law,  public 
justice,  state  policy,  or  sound  reason,  can  I  dis- 
cover any  exemption  of  any  officer  in  the  State, 
high  or  low,  from  the  common  duty  all  citizens 
owe  to  the  due  administration  of  justice.  With 
these  views,  I  cannot  consent  to  rob  the  judiciary 
of  its  constitutional  powers,  and  exalt  the  execu- 
tive above  the  demands  of  justice,  and  the  safety 
and  welfare  of  the  people.  I  cannot  abnegate  a 
power  intrusted  to  me  by  the  people,  and  will 
return  ti  them  a  commission,  soon  to  expire, 
unsullied  by  any  dereliction  of  duty,  or  obeisance 
at  the  shrine  of  unwarranted  power. 


Jan.  *76,  no.  Jan.  17,  1878. 

Clark  V.  Phila.  and  Reading  R.  R.  Co. 

Negligence —  Contributory  negligence — Infancy — 
Duties  of  parents — Duty  of  Railroad  Co,  to- 
wards  trespassers  on  its  tracks — Right  to  a 
ckcw  track  ^ 

When  the  plaintiifs  case,  in  an  action  for  negligence, 
fails  to  show  the  omission  of  any  duty  incumbent  upon  the 
defendaDt,  a  non*suit  will  be  entered. 

The  plaintiffs'  child,  aged  nine,  was  upon  a  siding  of 
the  railroad  company  defendant  some  distance  from  the 
pubhc  street;  while  hidden  behind  some  standing  cars,  a 
train  backed  against  them,  forcing  them  over  her,  and 
causing  her  deaBi. 

Hild^  that  the  failure  of  the  engineer  to  whbtle  was 
not  negligence. 

Phila.  and  Reading  R.  R.  Co.  v,  Hummell  (8  Wr. 
375).  followed;  Phila.  and  Reading  R.  R.  Co.  v.  Long 
(25  Sm.  257),  distinguished. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Action  on  the  case,  by  John  Clark  and  Sarah, 
his  wife,  against  the  Philadelphia  and  Reading 
Railroad  Co. 

The  narr.  averred  damage  to  the  plaintiffs,  as 
the  parents  of  Isabella  Clark,  in  consequence  of 
her  death,  caused  by  the  negligence  of  defend- 
ant's servants  upon  a  siding  connected  with  its 
railroad  in  Manayunk.     Plea,  not  guilty. 

The  case  was  twice  tried  in  the  Court  below, 
the  first  trial  resulted  in  a  verdict  for  plaintiff,  and 
a  rule  for  a  new  trial  was  made  absolute  (re- 
ported I  Weekly  Notes,  315), 


The  following  facts  appeared  from  the  plain- 
tiffs* evidence  at  the  second  trial : — 

The  plaintiffs  were  the  parents  of  Isabella  Clark, 
a  child  of  about  nine  years  of  age,  and  lived  on 
Washington  Street,  Manayunk,  seventy  yards 
from  the  defendant's  siding,  where  the  accident 
happened.  The  space  between  Washington  St. 
and  the  main  track  was  an  uninclosed  lot  belong- 
ing to  the  defendant,  and  the  siding  ran  upon 
this  lot  and  parallel  with  the  main  track.  There 
is  a  high  bluff  beyond  the  junction  of  the  siding 
with  the  main  track,  around  which  the  latter 
curves,  and  which  prevents  an  approaching  train 
from  that  direction  from  being  seen.  The  siding 
was  used  on  an  average  about  once  a  day  for  the 
unloading  of  freight  from  the  cars.  (It  was  not 
shown  that  there  was  any  use  of  the  lot  or  siding 
as  a  path  or  way  by  the  people  in  the  neighbor- 
hood.) On  the  day  when  the  accident  happened 
the  mother,  looking  from  her  door,  saw  the  child 
in  company  with  Hannah  Vogt,  a  girl  of  thirteen, 
engaged  in  picking  up  coal  by  some  empty  cars 
standing  on  the  siding.  Mrs.  Clark  called  to 
Isabella,  then  went  to  her,  took  the  coal  bucket 
away  from  her,  and  ordered  her  to  come  home  ; 
but  the  child  refused.  Mrs.  Clark  testified:  *'I 
did  not  bring  her  away,  because  she  wanted  to 
stay  until  Hannah  came  away,  and  I  let  her  re- 
main." Mrs.  Clark  then  left  Isabella,  and  had 
barely  reached  her  house,  when  a  train  of  cars, 
backing  on  to  the  siding,  struck  the  empty  stand- 
ing cars  so  as  to  send  the  end  car  over  Isabella, 
and  cause  her  death.  The  train  was  moving 
slowly  and  stopped  almost  instantly.  One  of  the 
witnesses  gave  as  his  opinion  that  the  child  must 
have  been  sitting  or  standing  on  the  back  of  the 
car  which  ran  over  her.  Several  witnesses  testi- 
fied that  it  was  usual  for  trains  backing  on  the 
siding  to  whistle,  and  that  they  did  not  hear  a 
whistle  upon  this  occasion. 

The  evidence  as  to  the  danger  of  the  siding 
was  conflicting.  Mrs.  Clark  testified:  *'I  did 
not  allow  her  to  go  (to  the  siding)  because  I  did 
not  wish  her  to  go  there.  I  did  not  see  any  dan- 
ger in  the  place  nor  in  her  picking  coal.  If  I  had 
thought  ther«  was  any  danger  I  would  not  have 
allowed  her  to  remain.  ...  I  did  not  allow 
the  child  to  go  to  this  place  to  my  knowledge ; 
sometimes  she  would  go  if  I  did  not  watch  her. 
If  I  saw  her  between  the  siding  and  the  main 
track,  I  would  not  think  it  a  proper  place  for  her 
to  be." 

On  this  evidence,  the  Court  (Thayer,  P.  J.) 
entered  a  non-suit,  which  the  Court  in  banc  re- 
fused to  take  off. 

The  plaintiff  took  this  writ,  assigning  for  error 
the  refusal  to  take  off  the  non-suit. 

John  Dolnian^  for  the  plaintiff  in  error. 

To  hold  as  a  matter  of  law  that  the  mother 
should  have  removed  the  child,  assumes,  without 
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sufficient  evidence,  that  the  place  was  dangerous. 
The  jury  should  have  been  allowed  to  say,  taking 
the  locality  into  consideration,  the  age  of  the 
child,  that  of  her  companion,  and  the  conduct  of 
the  mother,  whether  or  not  the  latter  was  guilty 
of  contributory  negligence. 

P.  A.  &  M.  R.  R.  Co.  V.  Pearson,  22  Sm.  171. 

R.  R.  Co.  V.  James,  i  Weekly  Notes,  68. 

Penna.  R.  R.  Co.  v.  Lewis,  Ibid.  550. 
Where  both  the  duty  and  the  extent  of  its  per- 
formance are  to  be  ascertained  as  facts,  the  ques- 
tion of  negligence  is  for  the  jury. 

McCully  V.  Clarke,  4  Wr.  406. 

Kay  V,  R.  R.  Co.,  15  Sm.  274. 

W.  C.  &  P.  R.  R.  Co.  V,  McElwee,  17  Id.  311. 

Penna.  R.  R.  Co.  v.  Ack^rman,  24  Id.  265. 
T/k?s.  Hart,  Jr, ,  for  defendant  in  error. 
Where  the  standard  of  duty  has  been  fixed,  and 
does  not  require  to  be  found,  its  omission  is  neg- 
ligence. 

Penna.  R.  R.  Co.  f .  Beale,  23  Sm.  504. 

Penna.  R.  R.  Co.  v.  Ackerman,  24  Id.  265. 

Penna.  R.  R.  Co.  v.  Weber,  26  Id.  157. 

Weiss  V,  R.  R.  Co.,  29  Id.  387. 

Gerety  v,  R.  R.  Co.,  2  Weekly  Notes,  387. 
As  to  the  duties  of  parents,  and  consequence 
of  neglect  of  such  duty,  see — 

Glassey  v.  R.  W.  Co.,  7  Sm.  172. 

P.  A.  &  M.  R.  W.  Co.  V.  Pearson,  22  Id.  169. 

Howard  Express  Co.  v.  Wile,  14  Id.  201. 
Mrs.  Clark  voluntarily  and  knowingly  permitted 
her  child  to  remain ;  such  act  has  been  adjudged 
negligence  per  se.  P.  &  R.  R.  R.  Co.  v.  Lx>ng 
(25  Sm.  257)  does  not  impair  this  rule;  there  the 
question  was  of  the  compliance  or  non-compliance 
with  it.  Where  the  positive  act  of  a  parent  has 
placed  a  child  in  a  position  of  danger,  the  care  of 
an  adult  should  be  provided. 

Kay  V,  R.  R.  Co.,  15  Sm.  269. 
The  failure  of  the  train  to  whistle,  supposing  it 
to  have  been  the  case,  was  not  negligence.  The 
defendant  had  no  reason  to  suspect  the  presence 
of  any  one  on  its  tracks,  and  having  the  right  to 
presume  a  clear  track,  had  the  right  to  act  upon 
such  presumption. 

R.  R.  Co.  V.  Hummell,  8  Wr.  375. 
The  fact  that  the  deceased  was  a  child,  the  de- 
fendant not  knowing  of  its  presence,  can  in  no 
way  enlarge  the  duty  of  the  latter. 

Kay  V.  R.  R.  Co.,  sttpra. 

Flower  v,  Penna.  R.  R.  Co.,  19  Sni.  216. 

Jan.  28,  1878.  The  Court.  The  accident 
in  this  case  occurred  on  a  siding  upon  the  pri- 
vate property  of  the  railroad  company  and  distant 
from  the  street.  The  child  was  hidden  behind 
the  standing  cars,  out  of  the  view  of  the  engineer 
who  ran  in  other  cars  which  struck  the  standing 
cars  and  forced  them  over  the  child. 

We  cannot  perceive  under  all  the  facts  in  evi- 
dence that  any  duty  lay  upon  the  engineer  whieih 
he  ought  to  have  performed  toward  this  child. 
The  case  is  wholly  unlike  that  of  the  Philadelphia 


and  Reading  Railroad  Company  v.  Long  (25  P. 
F.  Sm.  257),  but  does  much  resemble  that  of  the 
Philadelphia  and  Reading  Railroad  Company  v. 
Hummel  (8  Wright,  375),  which  in  its  principles 
rules  this. 
Per  Curiam.    Judgment  affirmed. 


July,  *77,  30. 


Shields  v.  Garrett. 


Jan.  18,  1878. 


Mechanic's  lien — Sub-contractor — Act  of  22d 
March,  1849 — Lumping  charge — Particularity 
of  claim — Dates  of  commencement  and  ending 
of  each  item  of  work  must  be  stated — Same 
rule  applied  to  such  charge  when  one  of  a  bill  of 
items — This  act  applicable  to  sub-contractors. 

To  bring  a  lumped  or  aggregate  charge  in  a  mechan- 
ic's lien,  filed  by  a  sub-contractor,  within  the  provisions  of 
the  Act  of  22d  March,  1849  (allowing  sucli  aggregation  in 
liens  filed  in  Philadelphia  and  Chester  Counties),  the  dates 
when  that  particular  work  so  charged  was  begun  and  finish- 
ed must  be  distinctly  stated. 

If  such  charge  be  one  of  a  series  of  items  for  which  the 
lien  was  filed,  it  is  not  a  sufficient  fulfilment  of  the  con- 
dition of  the  Act  to  state  the  times  when  the  whole  work 
was  begun  and  finished. 

A  rule  to  strike  out  the  objectionable  item  is  a  proper 
course  to  take  under  such  circumstances. 

Error  to  Common  Pleas  No.  4,  of  Philadelphia 
County. 

This  was  a  lien  filed  by  Shields,  a  sub-contractor, 
against  Garrett,  owner  of  a  certain  row  of  houses, 
and  Loux,  the  contractor  for  building  the  same. 

The  case  was  heard  in  the  Court  below  upon 
a  rule  taken  by  the  owner  upon  the  claimant  to 
show  cause  why  the  following  item  of  the  me- 
chanic's claim  filed  should  not  be  stricken  out. 

May  19,  1876.  Job  of  flag  pavement  and  granite  curb, 
as  per  agreement  ^1076. 

The  whole  bill  of  particulars  attached  to  the 
claim  was  as  follows : — 

Philadelphia,  September  14,  '76. 
Mr.  Eli  Loux,  for  Buildings  21st  and  Pine  Sts., 

To  Shields  &  McGrath,  Dr. 
Dealers  in  Granite  and  Flag  Stone. 

Yard  22d  St.  below  Locust. 
1875. 
Nov.  19.  To  resetting  Curb  at  21st  and 

Pine, 
Dec.  22.  To  10  6  Flag  Stone,  for  well 

cover  at  30  c.  * 
Dec.  23.  To  II. 3  Hag  Stone,  for  well 
cover  at  30  c. 


$5  00 
3  IS 


3  37 


1876. 

Jan.      5. 

To  }i  bbl.  of  Cement, 

I  SO 

April  18. 

To  I  Iron  Scraper,  set  in. 

I  00 

May  19. 

To  job  of  Flag  Pavement  and 
Granite  Curb,  as  per  agree- 

ment. 

1076  00 

May   20. 

To  resetting  Curb  at  2 1st  and 

Albion, 

6  75  $1096.77 
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The  above  work  was  commenced  on  or  about  the  19th 
November,  1875,  and  finished  on  or  about  ihe  20ih  of  May, 
1876,  and  the  materials  were  furnished  from  time  to  time 
within  sa:d  periods,  and  the  same  were  so  done  and  fur- 
nished continuously. 

This  rule  was  made  absolute  by  the  Court  below, 
Thayer,  P.  J.  delivering  the  following  opinion: 
**  This  lien,  as  appears  on  its  face,  was  filed  by  a 
sub-contractor,  who  attempts  to  bind  the  owner 
of  the  property  by  the  following  charges  in  his 
bill  of  particulars  : — 

May  19,  1876.  Job  of  flag  pavement  and 
granite  curb,  as  per  agreement,  I1076. 

Upon  the  authority  of  Russell  v.  Bell  (8  Wr. 
47),  and  Lee  v,  Burke  (16  Sm.  336),  we  have 
no  hesitation  in  saying,  that  the  plaintiff  cannot 
bind  the  defendant's  property  by  any  such  lump- 
ing charge — a  charge  which  conveys  no  informa- 
tion to  the  owner  of  the  amount  of  materials 
furnished  or  of  the  price  charged,  but  which  rests 
entirely  upon  an  agreement  made  between  the 
plaintiff  and  the  contractor.  Such  a  charge  might 
be  good  enough  if  made  by  the  contractor  against 
the  owner.  (Young  v,  Lyman,  9  Barr,  449.) 
But  Young  V,  Lyman  does  not  apply  to  the  case 
of  a  sub-contractor.  The  Act  of  1845  does  not 
extend  to  h.m.  As  Mr.  Justice  Sharswood  ob- 
serves in  Lee  v.  Burke,  the  reason  for  requiring 
the  particulars  to  be  furnished  does  not  exist  in 
the  case  of  a  special  contract  between  the  owner 
and  contractor,  and  cessante  ratione  cessat  ipsa 
lex;  but  it  is  entirely  different  when  the  contract, 
though  for  a  round  sum,  is  not  with  the  owner, 
but  between  the  contractor  and  a  sub-contractor. 
The  building  cannot  be  bound  by  any  such  special 
contract  for  more  than  the  materials  furnished 
and  the  work  done,  at  fair  market  prices.  Hence 
in  such  a  case  it  is  very  important  that  the  owner 
should  be  informed  by  the  claim  filed  as  to  the 
particulars  of  the  demand,  that  he  maybe  enabled 
to  niake  the  necesiary  inquiries  to  satisfy  himself 
of  its  justice  as  a  lien  on  his  property.  This  was 
the  purpose  of  the  Act  of  1836. 

This  item  of  the  claim  being  clearly  bad,  the 
remaining  question  is,  whether  it  should  be  stricken 
out.  It  was  decided  in  Lee  v,  Burke,  and  St. 
Clair  Coal  Co.  v,  Martz  (25  Sm.  384),  that  no 
question  as  to  the  dtticiency  of  the  hen  in  law, 
arising  upon  the  face  of  the  record,  can  be  de- 
termined on  the  trial  of  issues  of  fact,  and  that 
the  defendant  can  only  avail  himself  of  such  de- 
ficiency by  a  demurrer  or  a  motion  to  strike  off. 
In  the  case  of  Brown  v.  Price,  (D.  C. ,  June  Term, 
1873,  No.  24,  imreported),*  it  appears  by  the 
record,  which  we  have  examined,  that  the  Dis- 
trict Court,  in  a  similar  case,  ordered  an  illegal 
item  to  be  stricken  out  of  the  claim.     Following 

•  See  a  report  of  Brown  v.  Price,  in  note  to  Shields  v. 
Garrett,  reported  ia  the  Court  below,  4  Weekly  Notes, 
14a 


the  practice  adopted  in  that  case,  we  see  no  reason 
why  the  defendant  cannot  have  his  remedy  by  a 
motion  to  strike  out  as  well  as  by  demurrer.  They 
may  be  regarded  as  equivalent  remedies  for  this 
purpose.  The  motion  to  strike  out  may  be  con- 
sidered as,  a  demurrer.  We  can  see  no  incon- 
venience which  can  arise  from  such  a  practice. 
The  plaintiff,  after  final  judgment,  has  his  writ  of 
error  in  either  case. 

Rule  absolute." 

The  plaintiff  then  took  this  writ,  assigning  for 
error  the  action  of  the  Court. 

Aaron  Thompson,  for  plaintiff  in  error. 

The  Act  of  1845  was  passed  to  meet  the  case 
of  Houtz  V.  Patterson  (5  W.  &  S.  537),  and  Haley 
V,  Prosser  (8  W.  &  S.  133),  which  deprived  the 
contractor  alone  of  the  right  of  lien,  turning 
him  over  to  his  special  contract,  where  one  ex- 
isted. Young  V,  Lyman  (9  Barr,  449)  followed 
this  Act.  As  this  Act  was  solely  for  the  benefit 
of  the  contractor,  the  sub-contractor  was  still  held 
to  full  compliance  with  the  Act  of  1836.  But  in 
1849,  March  24,  a  local  Act  was  passed  (P.  L. 
675,  §  2),*  which  modified  the  Act  of  1836  sub 
modo,  in  rerpect  to  sub-contractors  (the  contractor 
having  been  already  p/ovided  for  under  the  Act 
of  1845),  for  it  embraced  therein,  by  express 
terms,  any  mechanic  and  material  man  who  per- 
formed work  and  furnished  materials,  and  spe- 
cially relieved  them  from  the  obligation  of  filing 
an  itemized  bill  of  particulars  in  or  with  the  claim, 
provided,  however,  in  heu  of  it,  certain  other 
conditions  were  complied  with,  viz.,  furnishing 
in  or  with  the  claim  the  dates  of  the  commence- 
ment and  finishing  of  the  work,  or  of  the  delivery 
of  the  materials,  and  stating  also  the  aggregate 
price  of  the  work  and  materials.  These  are  the 
only  requirements  to  be  observed  under  this  Act 
by  those  who  thus  perform  work  and  furnish 
materials,  without  distinction  whether  they  be 
contractors  or  sub-contractors,  but  leaving  still  the 
nature  and  character  of  the  work  and  materials  to 
be  stated,  as  a  substantial  part  of  the  Act  of  1 836. 

With  these  observances  all  the  Acts  on  the 
subject  reem  to  thus  harmonize.  Hundreds  of 
claims  have  been  filed  under  them,  and  many 
are  still  of  record  uncollected.  By  these  the 
itemized  claimant  has  his  lien,  the  special  con- 
tractor his,  and  the  sub-contractor,  who  keeps  no 

♦  The  Act  of  1849  reads  as  follows:  «« That  it  shall  be 
lawful  for  any  mechanic  or  material- man  in  the  city  and 
county  of  Philadelphia,  and  county  of  Chester,  who  per- 
forms work  and  furnishes  materials,  to  include  both  in  the 
same  claim  filed;  and  where  the  value  or  amount  of  the 
work  or  materials  can  only  be  ascertained  by  measurement 
when  done,  or  shall  be  done  by  contract  for  a  stipulated 
sum,  it  shall  be  lawful  to  file  a  statement  of  the  time  when 
the  work  was  commenced  and  when  finished,  and  of  the 
aggregate  price  of  the  work  and  materials,  and  all  claims 
heretofore  filed  in  conformity  herewith  and  not  decided 
judicially  are  hereby  confirmed.** 
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books  (it  may  be),  but  simply  trusts  to  his  con- 
tract for  a  stipulated  sum,  or  to  his  certificate  of 
measurement,  of  an  aggregated  price,  also  has  his. 

[Sharswood,  J.  Yes,  but  your  claim  is  not 
within  the  words  of  this  Act  of  1849,  for  you  have 
put  in  a  lumping  charge  with  only  one.  date.] 

We  have  substantially  complied  with  the  Act 
by  putting  in  the  dates  of  the  commencement 
and  ending  of  a  whole  job  of  continuous  work 
upon  the  same  buildings.  All  the  Acts  should 
be  taken  together,  and  then  our  claim  is  substan- 
tially right. 

The  learned  Court  below  seemed  to  totally 
ignore  the  Act  of  1849,  and  treated  our  case  as 
if  it  came  under  the  Acts  of  1836  and  1845,  over- 
looking the  fact  that  in  neither  of  these  Acts  are 
the  provisions  found  that  are  contained  in  the 
Act  of  1 849.  They  viewed  the  Act  of  1 849  as  in- 
consistent with  the  Act  of  1836,  and  thought  that 
if  sustained,  it  must,  by  implication,  repeal  the 
Act  of  1836,  whereas  both  the  Acts  are  operative 
in  their  appropriate  spheres — the  one  where  item- 
ized transactions  are  susceptible  of  entry,  the  other 
where  they  are  not,  because  of  a  special  contract 
for  a  stipulated  sum,  or  where  measurement  comes 
in  as  the  readiest  and  besj  way.  Surely  owners 
cannot  complain,  for  they  are  sufficiently  in- 
formed of  the  contract  or  measurement  in  the 
claim  filed,  and  the  price  can  be  as  effectually 
contested  under  this  Act,  if  exorbitant  or  unjust, 
as  can  be  done  under  any  of  the  other  Acts,  and 
as  has  been  done  since  the  Act  of  1 845  was  passed. 
For,  as  was  said  by  Judge  Burnside,  in  Scarbo- 
rough V,  Thornton  (9  Barr,  451),  in  criticizing 
the  Act  of  1845,  "it  is  of  no  consequence,  either 
to  the  owner  or  to  the  public,  that  he  (the  claim- 
ant) should  state  the  number  of  perches  of  stone 
built,  or  the  quantity  of  boards  used;  he  states 
what  is  equally  useful  under  the  words  of  the  Act, 
his  contract.'* 

Morgan  and  Lewis y  for  defendants  in  error. 

If  the  construction  of  the  Act  of  1849  con- 
tended for  by  the  plaintiffs  in  error,  be  correct, 
it  virtually  repeals  that  of  1836  as  to  the  counties 
to  which  it  is  limited,  and  takes  away  from  owners 
of  property  who  contract  for  the  erection  of  build- 
ings thereon,  the  protection  given  them  by  that 
Act  against  parties  with  whom  they  are  not  brought 
into  contact,  whom  they  may  never  hear  of  until 
a  claim  is  entered  against  their  buildings,  and  who, 
but  for  the  mechanic's  lien  laws,  would  have  no 
claim  whatsoever  against  either  the  said  owners 
or  their  property. 

Every  case  cited  by  the  counsel  for  the  plaintiff 
is  a  case  where  the  claimant  was  a  contractor, 
and  not  a  sub-contractor.  In  fact  not  a  single 
case  can  be  found  where  a  lien  claim  of  this 
character  filed  by  a  sub-contractor  has  been  held 
to  be  valid. 

Besides,  had  this  claimant  been  a  contractor 


and  not  a  sub-contractor,  the  claim  filed  would 
have  been  invalid.  The  Act  of  1849  ^^^^  '^^ 
release  contractors  from  a  strict  compliance  with 
the  Act  of  1836,  except,  first,  as  to  the  statement 
of  the  time  when  the  work  was  done  and  mate- 
rials furnished,  and,  second,  as  to  the  prices  of 
work  and  materials.  As  to  these  it  is  enough  to 
state  when  the  work  was  commenced  and  when 
finished,  and  the  aggregate  price  of  the  work  and 
materials.  All  other  requirements  of  said  Act 
must  be  complied  with. 

Smaltz  V.  KnoU,  3  Gr.  227. 

Jan.  28,  1878.  The  Court.  There  is  no- 
thing in  this  record  which  needs  special  notice. 
The  Court  below  was  right  in  striking  the  item  of 
{1076  out  of  the  mechanic's  claim.  The  case  is 
not  aided  by  the  Act  of  24th  March,  1849  (P.  L. 
675,  §  2),  for  its  provisions  were  not  pursued  by 
setting  forth  the  dates  of  the  beginning  and  end 
of  the  work  comprehended  in  this  item. 

This  reference  to  dates  is  material,  for  it  is  the 
substitute  the  Act  makes  for  itemizing.  The 
statement  of  the  beginning  and  ending  of  the 
whole  work,  including  all  the  other  items  in  the 
bill,  is  no  proper  performance  of  the  condition 
of  the  Act  of  1849,  for  that  had  relation  to  the 
beginning  and  ending  of  the  items  which  consti- 
tute the  lumped  or  aggregate  sum.        v 

Judgment  affirmed.     Per  Curiam. 

[Cf.  Van  Roden  v.  Campbell,  C.  P.  No.  2,  /«/,  p. 
126.] 


Quarter  g^essuitts^ 


Q.  S.  of  Schuylkill  Co.  Feb.  1878. 

Whitehousc  v.  Schalck. 

Contested  election — Practice — Bill  of  particulars 
— A  bill  of  particulars  may  be  ordered  in  con- 
tested election  cc^es — The  practice  is  analogous 
to  the  mode  of  procedure  in  civil  and  criminal 
cases. 

Rule  for  bill  of  particulars. 

On  Dec.  6,  1877,  a  petition  signed  by  twenty- 
five  citizens  and  qualified  electors  of  Schuylkill 
County  was  presented  to  the  Court,  setting  forth 
that  by  the  returns  of  the  general  election  held 
November  6,  1877,  A.  W.  Schalck  was  certified 
to  have  received  7999  votes  for  the  office  of  EHs- 
trict  Attorney,  and  W.  J.  Whitehouse  to  have 
received  7828,  and  that  the  said  A.  W.  Schalck 
received  a  certificate  of  election.    The  petition 
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charged  that  the  election  was  illegal  and  fraudu- 
lent, and  the  returns  incorrect,  false,  and  fraud- 
tdent,  and  contained  161  specifications  of  alleged 
frauds  committed  in  every  election  district  in  the 
county,  by  the  reception  of  illegal  votes  and  by 
gross  and  wilful  misconduct  in  the  election 
officers. 

On  the  31st  December,  1877,  a  motion  to 
quash  the  petition  was  made  by  the  defendant, 
on  the  ground  that  the  names  of  the  alleged  ille- 
gal voters,  their  residence,  and  the  disqualifica- 
tion of  such  voters  were  not  sufficiently  set  forth 
to  enable  the  defendant  to  file  his  answer  under 
the  Act  of  1874. 

On  January  21,  1878,  the  motion  to  quash  was 
overruled,  and  the  defendant  was  ordered  to  file 
his  answer  in  ten  days  from  that  date. 

On  January  22,  1878,  upon  the  defendant's 
petition,  verified  by  affidavit,  setting  forth  that 
the  allegations  in  the  petition  were  too  vague  and 
indefinite  to  enable  him  to  answer,  the  present 
rule  was  granted  to  show  cause  why  a  bill  of  par- 
ticulars, specifying  the  names  of  the  illegal  voters, 
their  residence,  and  the  cause  of  their  disqualifica- 
tion, should  not  be  furnished  the  defendant ;  and 
at  the  same  time  the  Court  enlarged  the  time  for 
filing  the  answer. 

Samuel  A,  Garrett  and  Charles  N,  Brumniy 
for  the  petitioners. 

A,  Campbelly  Janus  M,  Healy,  andy.  W,  Ryan, 
contra. 

Feb.  II,  1878.  The  Court.  In  a  former 
motion  to  quash  the  petition  filed  in  this  case, 
the  Court,  under  the  authorities,  decided  that  it 
was  not  necessary  to  set  forth  in  such  petition  the 
names  of  the  illegal  voters  and  the  causes  of  their 
disqualification,  for  within  the  30  days  allowed  by 
law  this  might  be  found  impossible  to  be  done, 
for  a  fair  investigation  and  to  subserve  the  ends 
of  justice.   We  accordingly  overruled  the  motion. 

The  present  rule  is  to  furnish  such  information, 
within  a  reasonable  time,  as  will  enable  the  de- 
fendant to  put  in  his  answer.  The  Act  of  19th 
May,  1874,  requires  the  Court,  in  contested  elec- 
tion cases,  to  proceed  without  unnecessary  delay 
to  hear  and  decide  the  complaint  of  the  petition ; 
and  under  the  1 7th  section  of  the  Act  (P.  L.  213), 
the  Court  or  Judge  trying  the  case  is  invested 
with  "plenary  power  to  make,  issue,  and  enforce 
all  nece&ary  orders,  rules,  process,  and  decrees 
for  a  full  and  proper  understanding  and  full  de- 
termination and  enforcement  of  the  decision  in 
every  such  case,  according  to  the  course  of  prac- 
tice in  similar  cases  made  under  the  laws  of  this 
Commonwealth,  or  which  may  be  necessary  and 
proper  to  carry  out  the  provisions  of  this  Act." 

A  fair  construction  of  this  section  confers  upon 
tiie  Court  the  power  to  regulate  the  proceedings, 
80  as  to  do  entire  justice  and  equity  to  all  parties, 


to  guard  against  fraud  and  to  give  effect  to  the 
choice  of  the  people. 

The  defendant  asks  that  the  specific  facts,  re- 
lied upon  by  the  petitioners  for  contesting  the 
election  for  district  attorney,  should  be  furnished 
him,  before  he  can  make  a  proper  answer ;  and 
he  alleges  further  that  as  the  petition  embraces 
every  township,  wr.rd,  and  election  district  in  the 
county  (in  which  illegal  votes  are  charged  to  have 
been  received),  the  contestant  could  call  and  ex- 
amine every  person  in  the  county,  who  voted  at 
the  November  election  in  1877,  for  district  at- 
torney, in  order  to  find  enough  illegal  votes  to 
overcome  the  returned  majority  of  the  defendant, 
unless  the  petitioners  should  be  required  to  spe- 
cify the  names  of  such  voters  and  the  causes  of 
their  disqualification,  and  thus  narrow  down  the 
contest  to  such  alleged  illegal  votes ;  that  unless 
this  be  done,  the  contest  would  be  vexatious  and 
productive  of  great  expense  to  the  taxpayers  of 
this  county  or  to  the  petitioners. 

The  petitioners  allege  that  if  they  were  re- 
quired to  give  a  bill  of  particulars,  specifying  the 
names  of  the  illegal  voters  and  the  causes  of  their 
illegality,  it  would  prevent  them  from  examining 
other  voters  that  might  from  time  to  time  be 
discovered.  This  undoubtedly  would  be  true, 
and  it  would  throw  the  burden  upon  them  to  as- 
certain these  facts  before  proceeding  in  the  case. 
(Commonwealth  v.  Snelling,  15  Pick.  321.) 

The  point  made  here  has  never  been  before 
this  Court,  and.  the  authorities  are  very  meagre 
upon  the  question,  and  only  incidentally  ruled. 
As  it  forms  an  important  matter  in  practice,  and 
will  hereafter  be  cited  as  a  precedent,  we  have 
given  the  subject  due  and  careful  consideration 
and  are  unanimous  in  our  decision. 

The  question  was  directly  ruled  in  Mann  v»' 
Cassidy  (i  Brewster,  33),  where  an  order  was 
made  by  the  Court  to  furnish  the  names  of  illegal 
voters  and  their  disquaHfication ;  but  as  this  was 
found  impossible  to  accomplish,  the  Court  said 
they  would  thereafter  decline  to  make  a  similar 
order.  The  power  of  the  Court  to  make  the 
order  was  here  recognized — the  practicability  of 
its  exercise  questioned.  In  Thompson  v.  Ewing 
(i  Brewster,  10 1),  during  the  hearing  of  the  case 
the  Court  declined  to  order  the  respondent  to 
furnish  a  list  of  illegal  voters  embraced  within  his 
specifications  of  answer.  The  committee  on  con- 
tested elections  of  the  House  of  Representatives 
of  this  State,  have  required  the  contestants  in  the 
Fowler  v.  Felthoff  and  James  v,  McKibben  cases 
to  furnish  bills  of  particulars  to  the  respondents. 

It  is  well  settled  in  civil  and  criminal  cases, 
that  a  bill  of  particulars  will  be  required  to  be 
furnished  the  defendant  when  applied  for  within 
a  reasonable  time  before  trial.  In  Gilpin  r. 
Howell  (5  Barr,  53),  the  Supreme  Court  says: 
**  The  rule  of  practice  which  sanctions  a  call  for 


Digitized  by 


Google 


124 


WEEKbY  NOTES  OF  CASES. 


particulars  has  for  its  object  definite  information 
to  the  antagonistic  parties  of  the  plaintifTs  cause 
of  action."  To  answer  this  purpose,  it  has  been 
repeatedly  ruled  that  the  particulars  furnished 
ought  to  be  as  certain,  and  convey  as  much  in- 
formation as  a  special  declaration. 

2  Saunders  on  Pleading,  699. 

Babcock  v.  Thompson,  3  Pick.  446. 

Hale  V.  Fenn,  3  W.  &  S.  361. 

Rex  V,  Hodgson,  3  Carr.  &  Payne,  422. 

Lambert  v.  People,  9  Cowan,  586. 

Roscoe's  Crim.  Evidence,  421. 

WTiarton's  Prec.  Indict.  (Conspiracy),  615. 

Rex  V,  Bootyman,  5  Carr.  &  Payne,  300. 

Commonwealth  v.  Snelling,  15  Pick.  321. 

Rex  T/.  Hamilton,  7  Carr.  &  Payne,  448. 

Adams  v,  Adams,  16  Pick.  254. 

Gardner  v,  Gardner,  2  Gray,  434. 

Tcbbett  V.  Pickering,  5  Cush.  83. 

Commonwealth  v.  Davis,  1 1  Pick.  434. 

Commonwealth  v.  Wood,  4  Gray,  ii. 

I  Troubat  &  Haly,  Part  1st,  p.  422. 

Commonwealth  v.  Miller,  Brightly's  Election  Cases, 

711. 
Skerrett's  Case,  Id.  320. 

In  England  the  authorities  are  numerous  upon 
the  right  of  the  defendant  to  demand  a  bill  of 
particulars  before  plea  to  an  indictment  in  crimi- 
nal prosecutions,  as  well  as  in  civil  cases. 

In  the  Commonwealth  v,  Mai::e  &  Lewis  (3 
Legal  Chronicle,  29),  where  a  demand  for  par- 
ticulars was  made  on  an  indictment  for  embez- 
zlement, this  Court  used  the  following  language  : 
'*  Notice  of  special  matters  in  civil  causes  is  in 
accordance  with  our  practice,  and  necessary  under 
the  rules  of  Court."  The  general  doctrine  that 
every  man  is  entitled  to  a  specification  of  the 
charges  against  him  is  deeply  engraven  in  our 
criminal  law,  and  is  essential  to  the  enjoyment  of 
•personal  liberty,  and,  therefore,  no  argument  or 
adjudged  case  is  necessary  to  sustain  this  princi- 
ple. (Com.  V.  Wood,  4  Gray,  11.)  In  the  Com. 
V,  Giles  (i  Gray,  469),  Merrick,  J.,  says:  It  is 
now  a  general  rule,  perfectly  well  established, 
that  in  all  legal  proceedings,  civil  and  criminal, 
bills  of  particulars  or  specifications  of  facts  may 
and  will  be  ordered  by  the  Court,  whenever  it  is 
satisfied  that  there  is  danger  that  otherwise  a  party 
may  be  deprived  of  his  rights,  or  that  justice  can- 
not be  done.  Whether  such  an  order  shall  be 
made  is  a  question  within  the  discretion  of  the 
Court  where  the  cause  in  which  it  is  asked  for  is 
pending,  to  be  judged  of  and  determined  upon 
the  particular  facts  and  circumstances  attending  it. 

These  authorities  control  the  practice  in  both 
civil  and  criminal  cases,  and,  though  they  are  not 
ejusdem  generis  with  the  present  one,  they  are 
analogous,  and  in  the  absence  of  any  authoritative 
decision,  should  govern,  unless  there  is  some 
good  substantial  reason  to  the  contrary. 

"The  only  safe  course"  (says  Judge  Agnew) 
,"  in  such  case  is  to  proceed  in  analogy  to  the 


practice  in  other  cases,  by  notice  of  particulars, 
ordered  and  governed  by  the  discretion  of  the 
Court."  (Election  Cases,  15  P.  F.  S.  36.)  And 
in  the  same  case  he  further  sa>'s,  on  page  37 : 
**  Whether  a  bill  of  particulars  or  specification  of 
facts  shall  be  required  is  exclusively  in  the  discre- 
tion of  the  presiding  Judge."  To  the  present 
prayer  for  particulars  the  usual  and  necessary 
affidavit  is  attached.  (Rex  v,  Hodgson,  3  Carr. 
&  Payne,  422.) 

We  therefore  think  that  under  the  1 7th  section 
of  the  Act  of  19th  of  May,  1874,  and  the  practice 
in  analogous  cases,  we  have  the  power  to  order 
a  bill  of  particulars  in  an  election  case,  when  such 
application  is  made  before  answer,  and  especially 
where  we  are  informed  by  the  counsel  for  the 
petitioners  that  they  can  now  name  a  couple  of 
hundred  illegal  voters,  which  would  be  sufficient 
to  change  the  result  of  this  election.  This  being 
the  case,  a  bill  of  particulars  can  be  readily  fur- 
nished without  any  inconvenience  to  the  peti- 
tioners. 

And  now,  February  nth,  1878,  rule  made  ab- 
solute, and  the  petitioners  are  directed  to  furnish 
the  defendants  in  this  case  with  the  names  of  the 
illegal  voters,  and  the  election  districts  in  which 
they  reside;  and,  further,  to  furnish  the  causes 
of  their  disqualification  so  far  as  the  same  have 
come  to  their  knowledge. 

Opinion  by  Walker,  J.,  Pershing,  P.  J.,  and 
Bechtel,  J.,  concurring. 


€ommott  IJleas— lako* 


C.  P.  No.  2.  Dec.  15,  1877. 

Marble  Co.  v.  Burke. 

Execution — Distribution — Duty  of  sherijf  to 
distribute  money  arising  from  sale  of  personal 
property — He  cannot  pay  proceeds  of  personalty 
into  Court — Authority  of  the  Court  under  the 
Act  of  June  16 y  18 j6,  is  discretionary — J^ac- 
tice. 

Rule  to  take  money  out  of  Court. 
The  plaintifTs  execution  {fi^fa.^^  issued  June 
2,  1877,  and  was  the  first  levied  upon  defend- 
ant's personal  property;  subsequently  several 
other  writs  issued,  and  a  sale  of  the  personal  pro- 
perty was  made,  which  realized  an  amount  more 
than  sufficient  to  satisfy  the  plaintiffs  judgment. 
One  of  the  junior  execution  plaintiffs  took  a  rule 
on  the  sheriff  to  pay  the  money  into  Court,  which 
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was  discharged.  The  sheriff,  however,  subse- 
quently, of  his  own  motion,  paid  the  entire  sum 
into  Court. 

The  record  showed  that  a  rule  had  been  taken  to 
set  aside  the  Jl./a,  under  which  the  sale  wa  made, 
which  rule  had  been  discharged.  Upon  his  ruling 
a  writ  of  error  had  issued  and  is  now  pending. 

Sharp  &*AlieMany  for  the  rule,  cited — 
W^illiams's  Appeal,  9  Barr,  267. 

TTios,  J.  Bargery  sheriff's  solicitor  (with  whom 
was  Ji.  C.  Winshij/>)y  contra. 

The  question  the  Court  is  asked  to  pass  upon 
is,  whether  the  sheriff  has  a  righ  to  pay  money 
into  Court,  or  whether  he  is  bound  to  make  dis 
tribution?  he  is  a  ministerial  officer,  and  his 
authority  is  measured  by  the  fi,  fa.  which  com- 
mands him  "to  have  th  money  before  the 
Judges,  etc."  It  is,  therefore,  his  duty  in  all 
cases  to  pay  the  money  into  Court;  if  he  chooses 
to  take  the  risk  of  distribution  in  a  plain  case,  he 
may,  but  he  is  not  bound  to  do  so. 

McDonald  v.  Todd,  I  Gr.  17. 

Wilson  V,  Amer.  Photo.  Co., 4  Weekly  Notes,  13. 

The  Act  of  June  i6th,  1836  (P,  L.  777),  and 
Rule  XXIII.  of  this  Court,  provide  the  sheriff 
with  the  means  of  protecting  himself,  and  furnish 
execution  creditors  with  a  safe  and  speedy  method 
of  establishing  their  rights. 

The  validity  of  the  lien  of  plaintiff's  executioii 
is  pending  before  the  Supreme  Court,  and  the 
sheriff  should  not  certainly  be  required  to  pass 
upon  the  effect  of  the  writ  of  error. 

C.  A.  V. 

Jan.  12,  1877.  The  Court.  The  sheriff's 
duty  in  distributing  the  proceeds  of  an  execution 
against  personal  estate  is  so  plain  that  we  may  be 
surprised  that  it  should  become  a  subject  of  dis- 
pute. It  is,  as  the  language  of  the  writ  indicates, 
"to  have  the  money  before  our  Judges,'*  etc., 
"to  render  to  the  said  plaintiff.'*  The  sheriff  is 
not  to  pay  the  money  into  Court;  he  is  to  have 
it  b  ore  the  Court,  and  it  is  his  duty,  and  not  the 
Court's,  to  pay  it  over  to  the  party  by  whom  the 
writ  was  issued.  The  common  law  gave  no  war- 
r.  nt  for  he  imposition  of  such  a  burden  on  the 
Court,  nor,  so  far  as  I  am  aware,  did  it  authorize 
the  Court  to  become  the  custodian  of  the  fund 
for  the  purpose  of  distribution.  Such  an  exercise 
of  jurisdiction  would  have  been  mischievous  in 
4  the  great  majority  of  instances,  as  tending  to  de- 
lay and  costs  without  any  corresponding  good, 
because  the  rule  laid  down  for  the  sheriffs  guid- 
ance was  clear,  and  could  not  lead  him  astray. 
.  When  there  was  only  one  execution  in  his  hands 
there  could  be  no  room  for  doubt,  and  when 
there  were  several  the  first  execution  creditor 
was  entitled  to  priority,  and  the  rest  followed  in 
the  order  of  time.  Jf  the  writ  was  regular  on  its 
fece,  it  was  not  incumbent  on  the  sheriff  to  in- 
quire into  the  goodness  of  the  judgment,  or  con- 


sider whether  it  was  a  sufficient  warrant  for  the 
writ.  (See  Hecker  v.  Jarrett,  3  Binney,  404, 
410;  Moore  V,  Allegheny  City,  6  Harris,  55, 
58;  Billings  «^.  Russell,  11  Harris,  189.)  Nor 
would  the  vacation  of  the  writ  or  judgment  make 
him  responsible  for  acts  done  while  they  were 
still  in  force,  unless  he  anticipated  the  mandate 
of  the  writ  by  paying  the  money  over  before  the 
return  day,  or  proceeded  with  notice  that  the 
good  faith  or  validity  of  the  judgment  was  denied. 
Such  a  notification  rendered  it  the  sheriff's  duty 
to  await  the  action  of  the  Comrt,  although  if  the 
party  from  whom  it  came  delayed  for  an  unreason- 
able time,  the  sheriff  might  quicken  him  by  a  de- 
claration that  if  he  did  not  move  forthwith,  the 
fund  would  be  distributed  among  the  parties  who 
were  prima  facie  entitled  to  the  same.  (See 
Williams's  Appeal,  9  Barr,  2673  Warmall  v. 
Young,  5  B.  &  C.  660.) 

Such  seems  to  have  been  the  practice  in  the 
English  courts;  and  such  when  the  levy  is  on 
personal  property  it  still  is  in  Pennsylvania,  with 
some  changes  introduced  by  statute,  and  which 
do  not  materially  vary  the  position  of  the  sheriff. 
When  lands  became  assets  in  this  State,  the 
method  which  had  been  pursued  in  the  distribu- 
tion of  the  fund  arising  from  the  sale  of  chattels 
was  found  to  be  entirely  insufficient,  because  the 
rights  of  the  several  execution  creditors  depend 
not  upon  the  order  of  their  writs,  but  of  their 
liens,  and  because  liens  may  exist  which  have 
not  been  carried  to  judgment  and  execution. 
The  sheriff  consequently  sought  to  escape  from  a 
responsibilty  against  which  he  could  not  ade- 
quately guard,  by  paying  the  money  into  Court, 
and  as  this  practice  conduced  to  the  safety  of  all 
parties,  it  soon  grew  into  a  right,  which,  though 
at  first  presumably  exercised  on  motion  with  the 
leave  of  the  Comt,  finally  became  a  matter  of 
course.  There  seems,  however,  to  have  been 
some  doubt  in  the  first  instance  as  to  the  validity 
of  a  jurisdiction  which  was  certainly  unknown  to 
the  common  law.  (See  Patterson  v.  Sample,  4 
Yeates,  308,  315.)  And  the  Court  would  pro- 
bably have  hesitated  before  extending  it  to  the 
proceeds  of  an  execution  against  chattels,  even  if 
the  case  were  one  where  fiie  number  and  com- 
plexity of  the  questions  involved  rendered  it 
desirable  to  bring  them  all  into  one  hand.  The 
Act  of  April,  1 82  7,  subsequently  embodied  in  the 
revised  statute  of  June  i6th,  1836,  put  an  end  to 
these  doubts  by  enacting  that,  **in  all  cases  of 
sheriffs'  or  coroners*  sales  where  there  shall  be 
disputes  concerning  the  distribution  of  the  money 
arising  therefrom,  the  Court  from  which  the 
execution  shall  have  issued  shall  have  power,  after 
reasonable  notice  given  either  personally  or  by 
advertisement,  to  hear  and  determine  the  same 
according  to  law  and  equity." 

The  authority  of  the  Court  b  clear  under  these 
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statutes  to  dispose  of  all  questions  concerning  the 
proper  distribution  of  a  fund  in  the  sheriffs  hands, 
whether  it  proceeds  from  a  sale  of  real  or  of  per^ 
sonal  estate,  but  the  Court  may  determine  whether 
it  will  exercise  the  power,  and  it  obviously  ought 
not  to  put  the  parties  to  the  expense  and  delay 
of  further  litigation,  unless  there  is  some  contro- 
verted and  material  fact,  or  some  legal  question 
which  admits  of  a  reasonable  doubt.  In  the  case 
of  real  estate  this  cannot  well  be  ascertained  with- 
out the  appointment  of  an  auditor,  because  there 
may  be  equitable  liens  which  do  not  appear  of 
record,  and  parties  who  are  ignorant  that  the  land 
has  been  sold  and  their  security  imperilled ;  but 
the  effect  of  an  execution  against  personalty  is 
widely  different,  and  the  money  ought  not  to-  be 
ordered  into  Court  without  proof  by  affidavit  of 
facts  and  circumstances,  which,  if  true,  would 
preclude  the  first  execution  creditor.  It  is  more- 
over obviously  for  the  Court,  and  not  for  the 
sheriff,  to  determine  whether  the  case  requires 
judicial  consideration,  and  he  should  not  antici- 
pate the  action  of  the  Court  in  the  premises  by 
paying  the  money  into  the  hands  of  the  prothono- 
tary,  without  a  motion  to  that  effect  and  leave 
obtained.  This  is  the  more  clear  because  the 
sheriff  need  only  stand  fast  to  be  secure.  He 
can  never  be  made  responsible  for  paying  the 
respective  executions  after  the  return  day  in  the 
order  in  which  they  were  delivered  to  him,  unless 
he  has  notice  that  the  right  of  a  prior  execution 
creditor  is  contested  by  one  who  is  subsequent  in 
point  of  time.  If  the  party  who  raises  such  a 
question  does  not  bring  it  to  a  hearing  by  moving 
that  the  money  be  paid  into  Court,  the  sheriff 
may  make  the  motion  himself,  and  call  on  the 
party  to  support  it  by  affidavit,  and  if  the  appli 
cation  is  then  dismissed  it  will  be  an  answer  to 
any  subsequent  proceeding  against  the  sheriff. 

In  this  instance  the  sheriff  paid  the  money  into 
Court,  not  only  without  leave,  but  after  the  refusal 
of  a  motion  to  that  effect  by  the  party  who  con 
tests  the  validity  of  the  first  execution,  and  we 
are,  therefore,  of  opinion  that  the  fund  is  not 
legitimately  in  the  keeping  of  the  Court,  and  that 
to  appoint  an  auditor  or  distribute  the  fund  our- 
selves would  be  a  new  and  mischievous  prece 
dent.  The  rule  obtained  by  the  first  execution 
creditor  to  take  the  money  out  of  Court  is  conse* 
quently  discharged.  But,  inasmuch  as  the  sheriff 
seems  to  have  acted  in  good  faith,  and  from  a 
mistaken  view  of  his  rights  and  duties,  he  may 
take  a  rule  to  withdraw  the  fund  from  the  pro- 
thonotary  for  distribution  in  the  usual  course  of 
business,  and  give  notice  of  the  rule  to  the  parties, 
and  if  it  is  made  absolute  he  will  be  reinstated  in 
the  secure  position  which  he  has  unwittingly  aban- 
doned. 

Rule  discharged. 

Opinion  by  Hare,  P.  J. 

[C/:  Weis  V,  Weis  &  Fowler,  3  WSEKLY  Notes,  76; 
Snow  V.  Hyman,  2  Id.  352.] 


C.  P.  No.  2.  Dec.  15,  1877. 

Van  Roden  v.  Campbell,  Owner,  and 
Moyer,  Contractor. 

Mechanic's  claim,  by  a  sub-contrcutor,  must  spe- 
cifically set  forth  the  items  of  the  claim — A 
lumping  charge  filed  against  the  owner  is  bad, 
and  will  be  stricken  off. 
Rule  to  show  cause  why  a  mechanic's  claim 

should  not  be  stricken  off. 

The  mechanic's  claim,  filed  by  Van  Roden,  a 

sub-contractor,  against  Campbell  et  al.i  owners, 

and  Moyer,  contractor,  contained  the  following 

bill  of  particulars : — 

1877,  May  30.r     To  plastering  thiiteen  houses  on 
Wamock,  late  Northland  Sd-eet,  below  Keneset 
Surect  (below  Lehigh  Ave  ).     Contract  price,     $1105 
To  extra  cornices  to  said  houses,  143 

<<  39  extra  centrepieces,  26 

fi274 
Began  work  April  9,  1877. 
Ended  work  May  30,  1877. 

R,  Alexander,  for  the  rule. 

The  owrner  and  sub-contractor  have  not  dealt 
together.  The  claim  is  defective  in  not  giving 
the  owner  information  as  to  the  number  of  square 
yards  of  plastering,  and  price  per  yard;  the 
number  of  days  work,  and  price  per  day,  etc. 
Lee  V,  Burke,  16  Sm.  336. 
Russell  V,  Bell,  8  Wr.  47. 

This  claim  is  not  saved  by  the  Act  of  1849 
(Purd.  Dig.  1034,  pi.  45),  which  Act  does  not 
repeal  the  Act  of  1836  (Purd.  Dig.  1032,  pi.  40), 
and  should  receive  the  same  construction  in  re- 
gard to  sub-contractors  as  the  Act  of  Assembly 
of  16  April,  1845. 

Shields  v,  Garrett,  4  Weekly  Notes,  140. 
Brown  *.  Price,  Ibid.  (note). 

A,  B,  Shearer,  contra. 

The  Court.  The  law  upon  this  whole  sub- 
ject of  liens  by  sub-contractors,  founded  on  spe-  ' 
cific  contracts,  is  in  a  most  unsatisfactory  con- 
dition. This  Court,  in  Shields  r.  Garrett,  at  the 
June  Term,  1877,  sustained  a  demurrer  to  a 
claim  very  similar  to  the  present,  and  the  Court 
of  Common  Pleas  No.  4  reached  substantially  the 
same  result  in  a  different  case  between  the  same 
parties  (Shields  v.  Garrett,  4  Weekly  Notes, 
140).  Both  these  cases  are  now  before  the 
Supreme  Court,  which,  it  is  hoped,  will  make  an 
authoritative  exposition  of  the  law.  Until  then, I 
we  adhere  to  our  views  heretofore  expressed. 

Rule  absolute. 

Per  Mitchell,  J. 

[Sec  Shields  v,  Garrett  (Supreme  Court),  ante,  p.  120.] 
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C  p.  No.  a,  Dec.  1877. 

Rankin  v.  Rankin. 
Issue  droisavit  vel  non — New  trial — Evidence  of 
republication  of  former  will  by  parol  not  ad- 
missible. 

Motion  for  a  rule  for  a  new  trial  in  an  issue 
devisavit  vel  non. 

The  plaintiffs  were  the  executors  under  an  al- 
leged will  of  Eleanor  Rankin,  deceased.  On  the 
trial  the  defendants  offered  in  evidence  a  will  of 
the  decedent  prior  in  date  to  the  one  in  suit,  to 
be  followed  up  with  evidence  of  a  parol  republi- 
cation of  the  same.  Objected  to ;  objection  sus- 
tained. 
Verdict  for  the  plaintiffs. 
Andrew  Zane^  Jr,  {D,  C,  Harrington,  with 
him),  for  the  motion. 

Republication  by  parol  has  been  repeatedly 
sustained. 

Campbell  v.  Jamison,  8  B.  498. 
Gable  v.  Daub,  4  Wr.  224, 
Fransen's  Will,  2  C.  202. 
Jack  V,  Shoenbcrger,  10  H.  416. 
Dixon's  Appeal,  5  Sm.  424. 
Charles  v.  Huber,  28  Id.  448. 
Smith's  Will,  9  Phila.  362. 
Burns  v.  Bums.  4  S.  &  R.  295. 
I  Williams  on  Executors,  246. 
The  Court,  relying  on  Clark  v.  Morrison  (i 
Casey,  453),  refused  a  rule. 


C  P.  No.  2.  Feb.  9,  1878. 

Ladner  v.  R.  Q.  Gibbon,  L.  B.  Gillet,  and 
J.  £.  Addicks,  trading  as  Gibbon,  Gillet 
&  Co.,  limited 
Practice — Process — Limited  partnership    under 
Act  of  June  2,  1874 — How  such  limited  part- 
nership should  be  sued. 

Rule  for  judgment  against  the  defendant  Gib- 
bon, for  want  of  a  sufficient  affidavit  of  defence. 
Assumpsit,  by  the  holder  of  a  promissory  note 
signed  '*  Gibbon,  Gillet  &  Co.,  limited,"  against 
the  above-named  defendants. 

The  affidavit  of  defence  made  by  Robert  Q. 
Gibbon,  set  forth:  that  in  1875  deponent  entered 
into  a  limited  partnership  with  Gillet  and  Ad- 
dicks,  trading  as  "  Gibbon,  Gillet  &  Co.,  limited" 
in  accordance  with  the  Act  of  Assembly ;  that  in 
June,  1876,  said  partnership  was  dissolved  and 
notice  of  dissolution  duly  given  by  advertisement 
and  otherwise ;  that  the  note  on  which  suit  was 
brought  was  not  signed  by  deponent  ortby  his 
authority,  or  with  his  knowledge  or  consent,  and 
not  until  more  than  ten  months  after  the  dissolu- 
tion of  the  partnership  and  the  retirement  of  de- 
ponent therefrom.  The  affidavit  further  set  forth 
that  the  suit  was  improperly  brought  against  the 
individual  partners  (among  whom  deponent  was 


wrongfully  included),  instead  of  against  the  firm 
by  its  firm  name. 

A  rule  had  been  taken  by  plaintiff  to  amend 
the  record  by  striking  out  the  words  "Robert 
Q.  Gibbon, .  Lucius  B.  Gillet  and  John  E.  Ad- 
dicks  trading  as,"  so  as  to  make  the  suit  comply 
with  the  limited  partnership  Act  of  June  2,  1874 
(Purd.  Dig.  1 891),  but  this  rule  was  withdrawn. 
Staakcy  for  the  rule. 

The  affidavit  is  insufficient,  inasmuch  as  it  neg- 
lects to 'state  that  the  note  was  not  given  by  the 
liquidating  partner  or  that  it  was  not  given  for 
debts  of  the  firm. 

W,  Drayton,  for  the  defendant  Gibbon. 
After  the  dissolution  of  a  partnership  only  the 
liquidating  partner  has  the  right  to  sign  the  name 
of  the  firm  to  a  note,  and  this  only  when  it  is 
given  for  business  of  the  firm. 
Davis  V.  Desauque,  $  Wh.  530. 
Robinson  v,  Taylor,  4  Barr,  242. 
Brown  v.  Clark,  2  Har.  474. 
Ward  V,  Tyler,  2  Sm.  393. 
McCowin  V.  Cubbison,  22  Id.  358. 
Lloyd  V.  Thomas,  29  Id.  68. 
Hunter  v,  Reilly,  12  Cas.  500. 
The  allegations  in  the  affidavit  of  a  limited 
partnership,  and  that  deponent  did  not  know  who 
signed  the  note,  are  sufficient. 
Hogg  V,  Orgill,  10  Casey,  347. 
Bausman  v,  Rogers,  2  Weekly  Notes,  428. 
The  Act  of  Assembly  provides  an  alternative 
method  of  bringing  suit. 

G,  Z.  Crawford,  for  the  company  "limited." 

The  Act  of  Assembly  provides  a  method  of 

bringing  suit  which  should  have  been  adhered  to. 

Act  of  Assembly  of  June  2,  1874,  P.  L.  27 1. 
Act  of  Assembly  of  May  I,  1876,  P.  L.  89. 
The  Court  discharged  the  rule  for  judgment, 
and  ordered  the  record  to  be  amended  by  striking 
out  the  individual  names  of  the  partners,  in  ac- 
cordance with  the  rule  which  had  been  withdrawn. 


C.  P.  No.  3. 


Gorman  v.  Gillen. 


Feb.  9,  1878. 


Affidavit  of  defence — Promissory  note — Holder 
for  collection  only — Set-off  as  to  payee — Alle- 
gation of  fraud. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  upon  a  promissory  note  by  the  in- 
dorsee against  the  maker. 

The  affidavit  of  defence  set  forth :  (i)  That 
the  defendant  "believes,  and  expects  to  be  able 
to  prove,  that  the  note  sued  upon  in  this*  action 
is  the  property  of  James  P.  McGui£;an,  the 
payee,'*  and  that  the  plaintiff,  who  was  the 
brother-in-law  of  said  McGuigan,  was  not  a  bona 
fide  holder  for  value  of  said  note,  but  merely 
permitted  his  name  to  be  used  for  the  purposes 
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of  suit,  so  as  to  avoid  a  defence  thereto  as  against 
the  payee.  (2)  That  the  note  was  given  by  de- 
fendant to  the  payee,  McGuigan,  in  settlement 
of  his  interest  in  certain  sums  of  money  repre- 
sented by  him  to  be  due  to  the  firm  of  McGuigan 
&  Gillen,  then  about  b^ing  dissolved,  McGuigan 
having  kept  the  books  of  the  firm,  and  being  fa- 
miliar with  the  accounts ;  that  in  truth  no  debts 
to  that  amount  were  due,  but  certain  specified 
debts  were  due,  much  smaller  in  amount  than 
McGuigan  had  stated  them  to  be,  which*  circum- 
stance coming  to  the  knowledge  of  the  defend- 
ant, entitled  him  t  a  set-off  as  against  the  note 
to  the  amount  of  ^119.11. 
John  H,  Connella  ,  for  rule. 
A  mere  allegation  that  the  defendant  believes 
and  expects  to  be  able  to  prove  that  the  plaintiff 
is  not  a  bona  fide  holder  of  the  note  is  not  suffi- 
cient.    He  must  state  the  grounds  for  his  belief. 

Landis  v,  Metzf^r,  2  Weekly  Notes,  80. 

Breukeret?/.  King,  Id.  321. 

Bank  v,  Bartholomew,  Id.  445. 

Williams  v,  Harding,  I  Id.  344. 

Sowers  v,  Ernest,  Id.  443. 

Gustine  v,  Cummings,  Id.  105. 

Salter  V.  Askin,  Id.  388. 

Moeck  V.  Littell,  3  Id.  341. 

Brown  v,  Walton,  Id.  76. 
Fraudulent  representations  made  by  the  payee 
to  the  maker,  which  induced  the  maker  to  give 
the  note,  constitute  no  defence  against  a  bona 
fide  holder. 

Mackey  v.  Richardson,  2  Weekly  Notes,  226. 

Broadbeet  v,  Huddleson,  Id.  293. 

Bankz'.  Scbreck,  I  Leg.  Chron.  65. 
Even  if  the  note  were  in  the  hands  of  the 
payee,  the  defence  set  up  would  be  insufficient, 
there  being  no  allegation  of  fraud. 

Cowen  V,  Browning,  2  Weekly  Notes,  123. 
William  F,  Harrity^  contra.       ^ 
When  the  facts  forming  part  of  defendant's 
case  are  Jiot  within  his  own  knowledge,  an  affi- 
davit of  defence  is  sufficient  which  avers  that  he 
believes  and  expects  to  be  able  to  prove  them 

Reznor  v.  Supplee,  2  Weekly  Notes,  401. 

Black  V.  Halsiead,  3  Wright,  64. 

Thompson  v,  Clark,  6  Sm.  33. 
An  averment  that  a  third  person  is  the  real 
owner  of  a  note  in  suit,  and  that  the  real  name 
of  the  present  plaintiff  is  used  to  prevent  a  set-off, 
accompanied  by  an  allegation  of  set-off  against 
such  third  person,  constitutes  a  good  affidavit  of 
defence.  ^ 

Graphic  Co.  v.  Marcy,  4  Weekly  Notes,  239. 

McFaddcn  v,  Irwin,  2  Wh.  36. 

The  Court.     We  distinguish  between  this 

case  and  that  of  Cowen  v.  Browning  (2  Weekly 

Notes,  123),  because  here  there  is  an  allegation 

of  facts  which  amount  to  fraud. 

Rule  discharged. 


6rj>l)atts'  ©otirt. 

Jan.  23, 1878. 
Wistar's  Estate. 
Citation  to  file  account — Person  interested  within 
the  meaning  of  the  Act  of  March  2p,  i8j2 — 
Where  no  cu count  has  been  filed  at  the  expira- 
tion of  one  year  after  decedent* s  deaths  a  cita- 
tion will  be  awarded  without  inquiry  into  the 
interest  of  the  petitioner  if  a  primafcuie  right 
is  shown — Practice, 
Sur  petition  for  citation  and  answer. 
Sarah  Wistar,  the  decedent,  died  in  December, 
1866,  and  appointed  as  her  executors,  Richard 
and  Lewis  Wistar. 

The  petition  of  Edward  Wain  set  forth  the  fol- 
lowing facts:  that  the  petitioner  and  Richard 
Wistar  entered  into  an  agreement  in  writing, 
under  date  December,  1866,  in  which  said  Wistar 
fixed  the  value  and  amount  of  petitioner's  services 
for  ten  years'  litig^aiion  (See  Wistar's  Appeal,  30 
Sm.  484)  at  twenty-five  hundred  dollars,  of  which 
a  large  balance  still  remains  unpaid,  the  petitioner 
therefore  standing  in  the  right  of  a  creditor  of  the 
estate.  He  therefore  submitted  to  the  Court  the 
question  whether  he  was  such  a  person  interested 
as  was  contemplated  by  the  Act  of  March  29th, 
1832  (Purd.  Dig.  1 106,  §  19),  and  prayed  for  a 
citation  to  the  executors  to  show  cause  why  they 
should  not  file  an  account. 

A  citation  was  awarded,  to  which  an  answer 
was  filed  by  the  executors  alleging  that  the  peti- 
tioner never  was  the  counsel  of  the  estate  or  that 
he  was  in  any  manner  interested  therein  within 
the  meaning  of  the  Act,  but  was  retained  as  the 
counsel  of  the  respondents  personally  as  devisees 
and  legatees  of  the  testatrix,  and  that  his  services 
had  never  been  paid  for  out  of  or  charged  to  the 
decedent's  estate. 

Edward  Wain,  P.  P. ,  for  the  petitioner. 
N,  H,  SharplesSj  contra. 
Feb.  i6th,  1878.  The  Court.  The  execu- 
tors have  not  shown  any  valid  reason  for  their 
non-compliance  with  the  requirement  of  the  Act 
of  Assembly  to  file  an  account  in  one  year  from 
the  granting  of  letters  testamentary.  They  are 
now  called  upon  to  perform  that  duty  by  the 
petitioner,  who  alleges  he  is  a  creditor,  and  there- 
fore interested  in  the  estate.  It  is  denied  by  the 
executors  that  he  has  a  claim  against  the  estate, 
But,  as  we  have  frequently  held,  we  do  not  pro- 
pose in  this  preliminary  proceedin  to  try  this 
questidh.  (Dickson's  Estate,  32  Legal  Intel. 
249 ;  I  Weekly  Notes,  534.)  It  can  be  more 
properly  adjudicated  upon  the  audit  and  settle- 
ment of  the  account.  As  it  sufficiently  appears 
that  the  decedent  has  been  dead  for  more  than 
one  year,  that  petitioner  is  a  claimant  against  her 
estate,  and  no  account  has  yet  been  filed  by  the 
executors,  the  order  upon  the  executors  to  file 
their  account  must  be  allowed. 

Petition  granted.  ^         ,,    C^  r\r\c^\o 
Opinion  V  HAN^a?'r'  ''  ^^^gle 
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Supreme  €ourt. 


Oct  &  Nov.  »77, 40.  Oct.  16, 1877. 

The  City  of  Erie  v.  Caulkins. 

Negligence — Master  and  servant — Independent 
employment — Municipal  corporation^  when  not 
liable  for  negligence  of  contractor —  WhcU  con- 
stitutes reservcUion  of  control  by  the  corporation 
^Doctrine  of  respondeat  superior  discussed, 

A  munidpttl  corporation  is  not  responsible  for  an  injury 
occasioned  by  the  negligence  of  a  contractor  exercising  an 
independent  emplo3rment,  unless  there  be  such  stipulations 
in  the  contract  as  to  reduce  the  contractor  to  a  mere  agent 
of  the  corporation. 

A  provision  that  the  chief  engineer  shall  have  power  to 
direct  changes  in  the  time  and  manner  of  conducting  the 
work  does  not  amount  to  such  a  reservation  of  power  by 
the  corporation  as  will  render  it  liable  for  injuries  arising 
from  the  contractor's  negligence. 

The  fact  that  the  corporation  has  taken  a  bond  from  the 
contractor  to  indemnify  it  from  any  loss  or  damage  arising 
from  his  failure  to  perform  his  duties  does  not  htsten  any 
addition&l  liability  on  the  corporation. 

Painter  v.  The  Mayor  of  Pittsburgh,  lo  Wr.  213 ;  Reed 
V,  The  City  of  Allegheny,  29  Sm.  300 ;  followed. 

Error  to  the  Common  Pleas  of  Erie  County. 

Case,  by  Harriet  J.  Caulkins,  against  the  city 
of  Erie  to  recover  for  injuries  received  by  the 
plaintiff  in  1872  from  falling  over  obstructions  in 
the  street,  and  into  a  sewer  in  process  of  con- 
struction. The  testimony  set  forth  the  following 
faults: — 

In  the  fell  of  1872  the  city  of  Erie  entered  into 
a  contract  with  one  Peter  Grant  for  the  construc- 
tion of  a  sewer,  in  "  State  Street  from  the  centre 
of  Fifth  Street  southwardly  to  within  twenty  feet 
of  Ninth  Street,  etc. ' '  During  the  progress  of  the 
work  the  plaintiff,  while  passing  along  Seventh 
Street  about  nine  o*clock  in  the  evening,  fell  into 
a  place  which  had  been  left  open,  and  met  with 
the  injuries  complained  of.  It  was  in  evidence 
that  at  the  time  of  the  occurrence  the  weather  was 
dark  and  rainy,  and  that  there  was  no  lamp  to 
warn  passengers  of  the  obstruction.  • 

The  contract  of  the  city  with  Peter  Grant  was 
for  the  faithful  and  workmanlike  performance  of 
the  latter  in  and  about  the  construction  of  the 
sewer,  etc.,  and  contained,  inter  cUia,  the  follow- 
ing specifications : — 

The  contractor  will  be  required  to  guard  the  public 
Vol.  V.-9 


effectually  from  liability  to  fall  into  the  trenches,  or  from 
upsetting  their  vehicles  against  the  earth  thrown  from 
them,  during  the  whole  progress  of  the  work,  both  by  night 
and  by  day ;  and  will  be  held  responsible  for  any  damages 
the  city  may  have  to  pay  in  consequence  of  neglecting  the 
necessary  precautions. 

The  contractor  will  be  required  to  dismiss  from  his  em- 
ployment all  incompetent  or  unfaithful  persons;  also  to 
keep  in  perfect  repair,  f  r  six  months  after  its  completion, 
the  whole  of  his  work,  except  in  cases  where  the  repairs 
may  be  rendered  necessary  by  causes  clearly  beyond  his 
control. 

There  was  an  additional  provision  that  the 
chief  engineer  of  the  city  might  direct  changes  in 
the  time  and  manner  of  performing  the  work,  and 
should  decide  what,  if  any,  additional  compensa- 
tion the  contractor  was  to  receive  for  any  change 
so  made.  The  usual  stipulation  was  made  that 
the  streets  should  be  kept  open,  and  a  bond  was 
entered  into  by  Grant  to  indemnify  the  city  from 
all  loss  resulting  to  them  from  any  failiure  on  his 
part  to  perform  his  duty. 

On  the  trial  (before  Vincent,  P.  J.)  the  plain- 
tiff presented  points  requesting  the  Court  to 
charge  the  jury,  substantially,  that  the  city  was  at 
all  times  bound  to  keep  the  streets  in  such  condi- 
tion as  would  render  them  safe  for  passengers ; 
that  the  city  having,  in  the  contract  with  Peter 
Grant,  reserved  the  right  of  travel  along  the 
streets,  and  having  taken  from  Grant  a  bond  to 
indemnify  themselves  from  loss  arising  from  any 
negligent  act  of  his,  and  having  expressly  re- 
served a  controlling  voice  as  to  the  manner  of 
the  performance  of  the  work,  they  were  liable. 
These  points  were  affirmed. 

The  defendant's  points  were,  in  substance, 
that  the  city  was  not  liable  for  the  negligence  of 
the  contractor  unless  the  relation  of  master  and 
servant  or  principal  and  agent  existed  between 
them ;  that  under  the  evidence  and  by  the  term* 
of  the  contract  no  such  relation  existed,  and  that 
the  taking  a  bond  of  indemnity  from  the  contrac-- 
tor  to  provide  against  possible  loss  did  not 
increase  or  in  any  wise  change  the  liability  of  the 
city. 

The  Court  refused  so  to  charg^e,  and  in  the 
general  charge  said :  * '  We  have  no  means,,  except 
negatively,  of  knowing  the  exact  terms  of  the 
contract  referred  to  in  Painter  v,  'The  Mayor  (10 
Wright,  213),  but  we  may,  we  think,  fairly  infer 
that  the  city  of  Pittsburgh  reserved  no  power  to 
control  the  manner  in  which  the  work  should  be 
carried  on,  no  right  to  use  the  street  during  the 
progress  of  the  work,  no  power  over  the  men 
employed  by  the  contractor,. and  took  no  indem- 
nity against  any  damage  it  might  have  to  pay 
arising  from  the  neglect  or  carelessness  of  the 
contractor  in  doing  his  work.. 

"  In  the  case  before  us  the  city  of  Erie  made 
all  these  reservations,  and  having  made  them,  we 
think  we  are  bound  to  conclude  that  the  defend- 
ant did  not  intend  to  rdieve  herself  from  her 
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general  responsibility  to  those  who  might  be 
injured  in  consequence  of  the  carrying  on  of  this 
work,  and  that  the  reservation  of  the  control  the 
contract  gave  them  over  the  workmen  employed 
by  the  contractor  made  them  its  agents,  and  it 
their  superior,  even  if  the  reservation  of  the  right 
to  continue  the  use  of  the  street  did  not.  We 
intend  to  defer  fully  to  the  authority  of  the  Su- 
preme Court,  as  is  our  duty  by  the  rules  of  law, 
as  well  as  due  and  proper  courtesy  from  an  infe- 
rior Court  to  that  of  last  resort.  But  it  is  also  our 
duty  to  decide  upon  the  applicability  of  the  deci- 
sions to  the  case  in  hand ;  and  we  are  of  the 
opinion  that  the  cases  cited  by  counsel  for  the 
defendant  are  based  upon  a  state  of  facts  so  dif- 
ferent from  the  case  before  us  as  to  make  them 
inapplicable.'* 

Verdict  and  judgment  for  plaintiff.  Defendant 
took  this  writ,  assigning  as  error  the  answers  to 
plaintifTs  and  defendant's  points  and  that  portion 
of  the  charge  above  quoted. 

Theo.  A.  Lamb  (with  whom  were  Davenport 
and  Griffith), 

That  an  independent  contractor  is  not  the  ser- 
vant or  agent  of  the  person  employing  him  has 
been  too  frequently  decided  to  be  now  questioned. 
The  contract  in  the  present  case  contains  no  such 
reservations  by  the  city  as  to  take  the  case  out  of 
the  general  rule. 

Blake  v,  Ferris,  i  Selden,  48. 

Keedic  v.  Northwestern  R.  R.  Co.,  4  Exch.  244. 

Kelly  V,  The  Mayor,  I  Kernan,  436. 

Painter  v.  1  he  Mayor  of  Pittsburgh,  10  Wr.  213. 

Wray  v,  Evans,  30  Sm.  102. 

Taking  the  bond  of  indemnity  is  entirely  imma- 
terial. It  was  to  secure  the  faithful  performance 
of  the  contract ;  but,  if  the  conditions  of  the  con- 
tract favorable  to  the  city  do  not  enure  to  the 
benefit  of  the  party  injured,  the  bond  will  not 
surely  assist  her. 

Allen  and  Rosenweig^  for  defendant  in  error. 

The  doctrine  contended  for  by  the  plaintiff  in 
error  does  not  extend  to  cases  where  the  em- 
ployer has  not  relinquished  his  control  over  the 
work. 

Allen  V.  Willard,  7  Sm.  374. 

There  was  no  relinquishment  in  the  present 
case.  The  reservation  of  power  to  the  chief 
engineer  to  make  changes  in  the  **  time  and  man- 
ner* of  doing  the  work  makes  the  city  the  princi- 
pal in  the  transaction. 

Jan.  7,  1878.  The  Court.  The  accident 
which  is  the  foundation  of  the  present  case,  re- 
sulted from  the  negligence  of  certain  workmen 
who  were  engaged  in  the  erection  or  construction 
of  a  sewer  for  the  city  of  Erie.  The  excavation 
for  this  sewer,  which  was  in  one  of  the  public 
streets,  having  been  carelessly  left  unguarded,  the 
plaintiff,  on  the  night  of  the  26th  of  November, 
1872,  withouJt  any  fault  of  her  own,  fell  into  it 


and  received  the  injuries  complained  of.  The 
question  now  before  us  is,  who  is  the  responsible 
party  ?  The  defendant  asked  the  Court  to  say  to 
the  jury  that,  as  the  city  had  contracted  with 
Peter  Grant  to  construct  this  sewer,  it  was  not_ 
responsible  to  the  plaintiff  for  any  injury  die' 
might  have  sustained  in  consequence  of  the  neg- 
ligence of  Grant  or  his  agents  or  servants.  The 
Court  refused  so  to  charge ;  and  on  this  ground : 
that,  by  the  contract,  the  city  reserved  the  power 
to  use  the  street  during  the  progress  of  the  work, 
and  to  control  the  manner  in  which  the  work 
should  be  carried  on ;  that  it  retained  a  power 
over  the  men  employed  by  the  contractor,  and 
that  by  the  contract  it  had  provided  for  indem- 
nity for  any  damages  that  might  be  recovered 
from  it,  arising  from  the  neglect  or  carelessness 
of  the  contractor  in  doing  the  work.  The  first 
part  of  this  proposition  is  not  found  in  the  con- 
tract except  inferentially  from  the  stipulation 
therein  contained  for  the  protection  of  the  public 
from  the  danger  of  falling  into  the  trenches,  and 
from  the  upsetting  of  vehicles  on  the  earth  thrown 
out  of  them.  It  is,  however,  a  matter  of  course 
that,  in  all  cases  of  this  kind,  use  shall  be  had  of 
such  parts  of  the  streets  as  are  not  occupied  by 
the  contractor ;  but  it  is  also  of  course  that  the 
contractor  shall  have  the  control  of  such  parts 
thereof  as  are  necessary  for  the  purpose  of  exe- 
cution of  his  work.  The  complaint,  however,  is 
not  as  to  such  portion  of  the  streets  as  were  in 
public  occupancy,  but  as  to  those  which,  it  is 
conceded,  were  necessarily  occupied  by  the  con- 
tractor under  his  contract.  It  must  not  be  for» 
gotten  that  the  complaint  is  not  that  the  street 
was  used  in  an  unlawful  or  unauthorized  manner, 
but  only  that  there  was  neglect  in  not  erecting 
such  guards,  or  in  not  maintaining  such  lights  at 
night,  as  were  necessary  to  protect  the  public  from 
injury.  Whether,  therefore,  the  city  did,  or  did 
not,  retain  the  use  of  the  street  unoccupied  by 
the  work  is  of  no  kind  of  significance.  The 
latter  part  of  the  Court's  proposition  is  faulty  in 
that  the  converse  thereof  was  ruled  in  Wray  v, 
Evans  (30  P.  F.  S.  102).  In  that  case  there  was 
this  provision  in  the  contract:  **That  all  losses, 
accidents,  and  damages,  of  whatever  kind  and 
from  whatever  cause,  which  shall  at  any  time 
happen  to  the  work  or  any  person  or  persons 
whomsoever,  shall  be  wholly  borne  and  made  good 
by  the  party  of  the  first  part."  This  provision 
was  certainly  as  specific  as  that  in  the  contract 
under  consideration,  but  because  the  company  in 
that  case  provided  against  consequences  in  which 
it  could  not  be  involved,  nothing  was  thereby 
added  to  its  liability.  Just  so  here,  because  the 
city  supposed  it  might  be  liable  for  the  negligence 
of  its  contractor,  and  so  provided  for  indemnity, 
that  surely  did  not  make  it  so  liable  if  it  were 
othen^'ise  exempt  from  the  consequences  flowing 
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from  his  want  of  care.  If,  however,  the  broad 
statement,  that  the  city  reserved  the  power  not 
only  to  control  and  direct  the  manner  in  which 
the  work  should  be  done,  but,  also,  the  power 
over  the  men  employed  by  the  contractor,  be 
true,  then,  indeed,  is  the  city  responsible  for  the 
negligence  of  all  who  were  engaged  in  the  con- 
struction of  the  sewer.  In  such  case  Grant  must 
be  considered  but  as  an  agent,  over  whose  acts 
and  conduct,  in  the  prosecution  of  the  work,  the 
city  would  have  unlimited  control,  and  it  must, 
in  that  event,  be  answerable  for  his  negligence. 
Is  this  then  a  correct  version  of  the  contract? 
This  question  can  only  be  answered  by  that  in- 
strument itself.  By  the  terms  of  this  contract 
Peter  Grant  was  to  furnish  all  the  material  and  do 
all  the  work  necessary  to  build  and  complete  an 
eighteen  inch  sewer  in  State  street,  from  the  centre 
of  Fifth  Street,  to  within  twenty  feet  of  the  norih 
line  of  Ninth  Street,  according  to  the  plan  and 
specifications  then  on  file  in  the  office  of  the  city 
engineer,  which  were  made  part  of  the  contract. 
The  whole  job  was  to  be  done  in  a  workmanlike 
nianner  and  under  the  supervision  and  to  the 
satisfaction  of  the  city  engineer.  In  case  there 
were  alterations  made  by  the  engineer,  in  the 
deifications,  he  was  to  decide  what  change,  if 
any,  should  be  made  in  the  pay  of  the  contractor. 
An  estimate  was  to  be  made  not  oftener  than  once 
every  two  weeks,  when  payment  was  to  be  made, 
according  to  the  price  fixed  per  foot  for  the 
work,  fifteen  per  cent,  being  retained  until  the 
final  estimate  and  approval  of  the  whole  job. 
So  far,  then,  the  whole  charge  of  this  work  was 
put  into  the  hands  of  Grant,  and  the  city  had  no 
power  over  it  except  to  see  that  it  was  all  well 
done,  and  to  this  end  stipulation  was  made  for 
supervision  by  the  city  engineer  just  as  was  the 
cast  m  Wray  v.  Evans  {supra)  ^  and  Reed  v. 
Ahcgneny  City  (29  P.  F.  S.  300). 

Do  the  specifications  so  modify  and  change  the 
body  of  the  contract  as  to  alter  the  status  of  the 
parties,  giving  the  city  such  general  control  over 
the  work  as  to  make  it  the  superior ,  who  shall 
be  answerable  for  Grant  and  his  employes  ?  Let 
us  sec.  By  those  spe|:ifications  the  contractor 
was  required  to  dismiss  from  his  employment  all 
incompetent  or  unfaithful  persons.  In  this  we 
may  obser\'e  that  the  statement,  that  the  city  had 
a  general  power  over  the  men  employed  by  the 
contractor,  is  too  broad,  for  the  contract  is  that 
he  shall  dismiss  from  his  employment  incompetent 
or  unfaithful  employ^.  Herein  the  fact  of  his 
superior  and  independent  control  over  the  work- 
flaen  is  recognized,  for  if  the  city  retained  this 
power,  why  contract  with  Grant  for  the  doing 
of  that  which  it  could,  at  any  time,  do  itself? 
Finally,  we  have  this  provision:  **  All  work  to 
be  commenced  and  carried  on  at  such  times  and 
in  such  places  and  in  such  manner  as  the  engi- 


neer shall  direct."  The  Court  below  laid  espe- 
cial stress  upon  that  clause  in  the  above  specifi- 
cation which  gives  the  engineer  the  power  of 
directing  the  manner  in  which  the  work  should 
be  done,  and  in  this  it  is  supposed  to  be  borne 
out  by  an  expression  made  by  Judge  Strong  in 
Painter  v.  The  Mayor  of  Pittsburgh  (10  Wr.  213), 
as  follows:  "It  is  further  ruled  that  a  clause  in 
the  contract  by  which  the  contractor  engaged  to 
conform  the  work  to  such  further  directions  as 
might  be  given  by  the  street  commissioner  did 
not  affect  the  case,  that  it  only  gave  the  corpora- 
tion the  power  to  direct  the  results  of  the  work, 
without  any  control  over  the  manner  oi perform- 
ing it,  which  control  alone  furnishes  a  ground  for 
holding  the  master  or  principal  for  the  act  of  a 
servant  or  ag^ent."  But  the  word  manner  in  the 
above  quotation  is  evidently  considered  as  having 
a  meaning  so  general  as  to  reduce  the  contractor 
to  tjie  grade  of  a  mere  servant  or  agent.  Man- 
ner must,  in  such  case,  mean  the  power  to  con- 
trol the  work,  not  only  as  to  its  character,  but 
also  as  to  the  particular  means  used  to  accomplish 
it.  This  must  needs  be  so,  for,  as  we  have  seen 
in  the  case  of  Reed  v,  Allegheny,  a  stipulation 
for  a  general  supervision  of  the  work  does  not 
reduce  the  contractor  to  the  grade  of  an  agent, 
although  necessarily,  in  such  case,  the  engineer 
must  to  some  extent  control  the  manner  in  which 
the  contract  is  performed.  It  is  quite  obvious 
that  the  word  manner  must  be  construed  with 
reference  to  the  contract  in  which  it  is  found. 
By  the  agreement  under  consideration,  the  work 
was  not  only  to  be  done  in  such  manner,  but  a: 
such  times  and  in  such  places  as  the  engineer 
shall  direct ;  if  this  were  the  whole  of  the  con  tract 
the  matter  would  be  of  easy  solution ;  but  turning 
to  the  body  of  the  contract  we  find  that  Grant 
was  bound  to  begin  the  work  on  or  bef  jre  the 
25th  of  October,  and  to  finish  it  by  the  25  th  of 
E)ecember  following,  so  that  the  engineer's  di- 
rections as  to  time  must  be  limited  by  the  periods 
thus  expressed ;  so  as  to  place,  that  is  fixed  be- 
tween certain  points  on  Sta^e  Street,  and  whilst 
the  engineer  might  direct  that  the  work  should 
be  done  on  either  side,  or  in  the  middle  of  that 
street,  as  he  might  think  would  best  subserve  the 
public  welfare,  his  directions  that  the  work  should 
be  done  on  some  other  street  or  even  beyond  the 
points  indicated  on  State  Street,  would  be  utterly 
nugatory.  Just  so  with  reference  to  the  manner 
in  which  the  work  is  to  be  performed ;  that  is 
carefully  prescribed  in  the  specifications,  and 
within  these  prescriptions  the  engineer  may  direct, 
but  not  beyond  them.  If  he  does  require  and 
direct  something  which  is  not  found  therein,  lie 
must  then  act  as  arbiter  between  the  contracting 
parties,  to  fix  the  rate  of  compensation  for  the 
work  thus  required,  and  that  rate  becomes  part 
of  the  contract.     This  in  itself  exhibits  two  inde- 
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pendent  contracting  parties  who  have  provided 
themselves  with  an  arbiter  to  settle  their  disputes. 
It  is  not  thus  with  mere  ajjents  or  servants,  for 
they  themselves  are  but  parts  of  the  means  used 
by  the  master  to  accomplish  his  design,  and  that 
he  may  choose  to  alter  the  theory  or  plan  of  the 
work  before  it  is  begun  or  during  its  progress  is 
of  no  moment  to  them.  This  contract  contem- 
plates the  accomplishment  of  a  certain  result;  the 
means,  so  far  as  they  are  deemed  necessary  to  give 
the  work  its  proper  character,  are  carefully  spe- 
cified ;  the  province  of  the  engineer  was  to  see 
that  these  means  were  properly  applied,  in  other 
words,  to  see  that  proper  materials  and  methods 
were  used  to  produce  the  required  result.  But 
in  all  this  the  contractor  was  supreme,  for  he  had 
but  to  comply  with  his  contract  in  delivering  to 
the  city  a  good  job  according  to  the  terms  of  that 
contract.  In  doing  this  he  was  his  own  master ; 
the  city  could  not  direct  where  he  should  get  his 
material,  how  he  should  bring  i  t  upon  the  ground,  or 
how  many  men  he  should  employ.  The  city  could 
not  fill  up  the  trenches  which  he  dug  in  the  ground 
designated  for  the  sewer,  neither  could  it  erect 
barricades  which  he  might  not  tear  down  if  I'ley 
obstructed  his  work ;  he  was  in  the  lawful  pos- 
session of  that  part  of  the  street  which  was  neces- 
sary for  the  fulfilment  of  his  undertaking,  and  the 
city  could  not  dispossess  him.  We  think,  there- 
fore, the  principle  of  master  and  servant  is  not  to 
be  discovered  in  the  contract  between  the  parties, 
and  that  the  defendant  is  not  within  the  rule 
stated  by  Mr.  Justice  Agnew,  in  Allen  v.  Willard 
(7  P.  F.  S.  374),  that  the  liability  of  the  employer 
of  the  contractor  continues  where  he  has  not  re- 
linquished his  control  over  the  work  to  be 
done. 

Again,  it  is  scarcely  open  to  question  but  that 
Grant  himself  was  responsible  for  the  negligence 
of  those  whom  he  employed  about  this  work. 
He  could  not  plead  that  he  was  but  an  agent,  and 
that  as  such  he  employed  the  workmen,  for  in 
this  matter,  at  least,  the  city  could  not  control 
him.  These  were  his  own  servants,  who  must  look 
to  him  for  their  pay  and  direction ;  they  had  no 
claims  against  the  city,  and  could  hold  it  respon- 
sible for  nothing ;  even  were  they  negligent  and 
unskilful,  they  could  bid  the  city  defiance  until 
Grant  chose  to  discharge  them.  If  so,  then,  be- 
yond controversy.  Grant  was  to  these  employes 
the  responsible  superior,  and  there  could  be  no 
other.  As  was  said  in  Wray  v.  Evans,  there 
cannot  be  two  superiors  severally  liable  for  the 
acts  of  subordinate  agents.  This  case,  therefore, 
necessarily  drops  into  that  class  of  cases  repre- 
sented by  Painter  v.  The  Mayor  (10  Wr.  213); 
Allen  V.  Willard  (7  P.  F.  S.  374);  and  Reed  v. 
The  City  (29  P.  F.  S.  300).  In  several  of  these 
cases  this  whole  subject  has  been  verjr  carefully  I 


elaborated,  and  we  need  not,  therefore,  undertake 
to  rediscuss  the  matter. 

Judgment  reversed. 

Opinion  by  Gordon,  J.  Sharswood,  J.,  ab- 
sent. 


Jan.  '78,  74. 


Morris  V.  Guier. 


Jan.  21, 1878. 


Affidavit  of  defence  lam — Instrument  not  withi, 
Deed  for  premises  subject  to  incumbrances ,  un- 
signed by  granteCy  the  defendant — Averment^ 
scope  of. 

The  copy  of  a  deed  from  a  third  party  to  the  defendant, 
and  unsigned  by  him,  of  a  lot  of  ground  "  under  and  sub- 
ject" to  the  payment  of  certain  mortgages,  of  which  the 
plaintiff  was  the  assignee,  and  between  whom  and  the  de- 
fendant there  was  no  privity  of  contract,  is  not  an  instru- 
ment within  the  affidavit  of  defence  law. 

In  an  action  to  hold  the  defendant  personally  liable 
for  a  deficiency  resulting  from  the  sale  of  the  premises  at 
a  sheriff's  sale,  under  the  mortgage,  for  less  than  the  face 
of  the  mortgage,  the  plaintiff  filed  a  copy  of  the  deed  in 
question : 

/iV/f/,that  it  was  not  such  an  instrument  as  would  entitle 
the  plaintiff  to  judgment  for  want  of  an  affidavit  of  de- 
fence. 

Error  to  Common  Pleas  No.  i,  of  Philadelphia 
County. 

Assumpsit,  brought  September  29th,  1877,  by 
Charles  E.  Morris  against  William  Guier,  to  re- 
cover the  sum  of  J  1878.59,  with  interest,  being 
the  amount  of  a  balance  due  on  two  mortgages, 
after  deducting  the  amount  produced  by  a  sheriff's 
sale  of  the  mortgaged  premises. 

The  plaintiff  filed,  as  the  instrument  of  writ- 
ing upon  which  this  suit  was  brought,  a  copy  of 
an  indenture  dated  September  ist,  1874  (record- 
ed at  Philadelphia,  in  Deed  Book  F.  T.  W.,  No. 
183,  p.  76,  etc.),  from  William  T.  B.  Roberts 
and  Emma  his  wife,  to  William  Guier,  of  certain 
premises  in  the  city  of  Philadelphia,  in  consider- 
ation of  the  sum  of  ^52500.  The  deed  then  re- 
cited the  existence  of  two  mortgages,  one  for 
$1600,  and  the  other  for  $900,  secured  there- 
upon, and  conveyed  the  premises  unto  William 
Guier  and  his  heirs,  '*  under  and  subject,  never- 
theless, to  the  payment  of  the  above  recited 
mortgages,"  principal  and  interest.  The  deed 
was  acknowledged  by  the  grantors,  and  duly  re- 
corded, but  was  not  signed  by  the  defendant,  the 
grantee.  The  plaintiff  filed  with  the  deed  an 
averment,  setting  out  the  assignment  to  himself 
of  the  mortgages  above  recited ;  that  the  defend- 
ant took  possession  under  the  above  deed ;  that 
he  failed  to  pay  the  mortgage-debt  and  interest ; 
that  a  scire  faciei  was  issued  on  the  mortgage  for 
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$1600,  on  which  judgment  was  obtained  and 
damages  assessed  at  |i 750.67  ;  that  the  premises 
were  sold  under  a  writ  of  levari  facias ,  and  that 
after  deducting  taxes,  costs,  etc.,  from  the  pro- 
ceeds of  sale,  there  was  still  due  the  plaintiff 
J1878.59,  for  which  this  suit  was  brought. 

The  defendant,  in  his  affidavit  of  defence,  ad- 
mitted that  he  was  the  owner  of  the  premises  un- 
der the  deed,  but  averred  that  he  never  had  no- 
tice of  the  proceedings  upon  either  of  the  mort- 
gages, or  of  the  sale  of  the  premises,  until  after 
the  acknowledgment  of  the  deed  by  the  sheriff; 
that  the  premises  were  bought  by  the  plaintiff  at 
a  great  sacrifice,  and  concluded  with  the  sugges- 
tion that  the  instrument  filed  was  not  such  an 
instrument  of  writing  as  to  entitle  the  plaintiff  to 
judgment  for  want  of  an  affidavit  of  defence. 

The  plaintiff  thereupon  took  a  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defence, 
which  the  Court  below  (per  Biddle,  J.)  dis- 
charged, saying,  inter  alia:  <*The  deed,  not 
being  signed  by  the  defendant,  does  not,  of  it- 
self, show  any  obligation  upon  him,  and  the 
plaintiff,  therefore,  by  his  averments,  seeks  to 
create  one.  An  averment  may  show  to  whom  or 
to  what  amount  the  defendant  is  liable ;  but  it 
cannot  create  the  liability ;  that  must  appear  by 
the  paper  filed.  (Imhoff  z^.  Brown,  6  Casey,  504.) 
The  assumption  to  pay  the  mortgage  debt,  if  it 
exists  here,  arises  not  from  the  deed,  but  from  the 
defendant  having  accepted  title  under  it.  This 
is  a  fact  to  be  proved,  and  not  an  inference  to 
be  averred.  In  point  of  fact,  the  deed  here  filed 
amounts  only  to  an  averment ;  so  that  judgment, 
if  given,  would  be  altogether  on  the  plaintiff's 
averments,  without  any  acknowledgment  of  the 
defendant  to  support  them." 

The  plaintiff  took  this  writ  of  error,  assigning 
for  error  the  discharge  of  the  rule. 

Lewis  Wain  Smithy  for  the  plaintiff  in  error. 

Where  the  instrument  filed  discloses  a  prima 
facie  liability,  the  defendant  is  bound  to  dis- 
charge himself  therefrom  by  affidavit  before  he 
can  compel  the  plaintiff  to  go  to  a  jury  on  the 
merits  of  the  case. 

Karthans  Coal  and  Lumber  Co.  v.  Given,  I  Weekly 
Notes,  366. 

The  words  **  under  and  subject  to  the  pay- 

.  mcnt"  create  a  personal  liability  on  the  vendee, 

as  between  the  vendee  and  mortgagee,  and  the 

vendee  is  liable  in  an  assumpsit  for  the  whole 

amount  of  the  debt. 

Campbell  v.  Shnim,  3  Watts,  60. 

Peyton  v.  Samuel,  4  Weekly  Notes,  107. 

HofTs  Appeal,  12  Harris,  201. 

The  liability  arises  out  of  the  words  of  the 
deed.  Attestation  by  witnesses,  acknowledg- 
ment, and  recording  constitute  d,  prima  facie  case 
of  acceptance,  and  acceptance  operates  as  an 
execution  of  the  deed  by  the  grantee. 

Rigler  v.  Cloud,  2  Harris,  361. 

TlK>mas  on  Mortgages,  193. 


F,  Carroll  Brewster^  contra,  presented  no 
paper-book,  relying  on  the  opinion  of  the  Court 
below, 

Jan.  28,  1878.  The  Court.  The  question 
in  this  case  is  not  upon  the  plaintiff's  right  of 
action,  but  upon  the  instrument,  a  copy  of  which 
he  has  filed,  and  whether  it  falls  within  the  affi- 
davit law.  He  may  have  a  good  cause  of  action 
(which,  of  course,  we  do  not  determine),  yet  he 
may  not  be  entitled  to  have  judgment  summarily, 
because  no  affidavit  of  defence  is  made.  The 
writing  set  out  in  the  copy  is  a  deed  to  defendant 
from  another  for  a  lot  of  ground,  and  is  not  signed 
or  subscribed  by  him.  The  plaintiff  is  no  party  to 
this  deed,  but  is  the  assignee  of  the  mortgages 
referred  to  in  the  deed  \  so  that  there  is  no  priv- 
ity of  contract  by  writing  between  the  two  parties 
to  the  action.  Under  Uiese  circumstances,  the 
instrument  filed  shows  no  right  of  action  on  the 
part  of  the  plaintiff  against  the  defendant.  If  the 
latter  be  liable,  it  must  be  by  force  of  matters  en- 
tirely extrinsic.  The  affidavit  law  does  not  ap- 
ply to  it. 

Judgment  affirmed. 

Per  Curiam. 


July,  '76,48.  Jan.  17,  1878. 

Fertig  v.  Maley. 

Affidavit  of  defence  law — What  instruments 
within  the  act — Executory  contract — Averment 
supplementing  copy  filed. 

An  agreement,  in  writing,  under  seal,  whereby  the  de- 
fendant in  consideration  of  the  right  to  cut  all  the  ice  found 
in  a  certain  pond  during  the  winter,  agreed  to  pay  tlie 
plaintiff  $150  upon  a  certain  date,  is  an  instrument  within 
the  affidavit  of  defence  law. 

Semble^  that  performance  of  the  agreement  by  the  plain- 
tiff, and  breach  by  the  defendant  may  t.e  set  forth  by  an 
averment. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Debt,  by  Maley  against  Fertig.  The  plaintiff 
filed  a  copy  of  an  agreement,  under  seal,  signed 
by  the  defendant,  as  follows: — 

This  agreement ....  witnesseth,  That  the  said  Maley 
for  the  consideration  hereinafter  mentioned,  covenants, 
promises  and  agrees,  and  by  these  presents  doth  covenant, 
promise,  and  agree  to  sell  to  the  said  Fertig  all  the  ice  pro- 
duced on  the  pond  situate  in  Oakdale  Park  during  the 
winter  season  of  1875  and  1876,  reserving  to  the  said 
Maley  th^  right  at  all  times  during  the  said  winter  of  1875 
and  1876  the  privilege  of  using  said  pond  for  skating  pur- 
poses, but  in  no  manner  whatsoever  to  interrupt  or  inter- 
fere with  said  Fertig  in  the  cutting  or  removal  of  the  ice 
produced  on  said  pond,  and  in  consideratk>n  thereof  the 
said  Fertig  covenants,  promises,  and  agrees  to  pay  to  the 
said  Maley  the  sum  of  two  hundred  and  fifty  dollars  in 
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manner  following,  to  wit :  one  hundred  dollars  thereof  on 
the  execution  of  this  agreement,  and  the  balance  thereof, 
one  hundred  and  fifty  dollars,  to  be  paid  on  the  first  day 
of  January  A.  D.  1876. 

With  this  copy  the  plaintiff  filed  the  following 
averment : — 

The  above  named  plaintiff  avers  that  he  has  in  all  re 
spects  complied  with  the  above  agreement ;  that  the  said 
defendant  has  enjoyed  all  the  rights  and  privileges 
granted  to  him  under  said  agieement.  That  defendant 
has  wholly  failed  to  pay  the  one  hundred  and  fifty  dollars 
on  January  1,  1 876,  or  any  part  thereof,  and  that  the  same 
is  now  owing  to  the  said  phuntiff. 

The  defendant  filed  a  suggestion  of  defence, 
averring  that  the  instrument  of  writing  upon 
which  suit  was  brought  is  not  such  an  one  as 
entitles  the  plaintiff  to  judgment  for  want  of  a 
sufficient  affidavit  of  defence  ;  the  said  instrument 
being  an  executory,  and  not  an  executed  con- 
tract, and  the  plaintiff  must  show  performance  on 
his  part,  and  breach  tliereof  by  the  defendant, 
before  a  jury,  before  he  can  recover  of  defendant. 
The  Court  entered  judgment  for  the  plaintiff 
for  want  of  a  sufficient  affidavit  of  defence. 

The   defendant  took  this  writ,   assigning  as 
error  the  entering  of  the  judgment.  ' 
O.  A.  LaWy  for  plaintiff  in  error. 
The  performance  on  the  one  part,  and  breach 
on  the  other,  cannot  be  shown  by  averment,  but 
should  be  proved  before  a  jury. 

The  copy  filed  should  exhibit  on  its  face  that 
the  liability  of  the  defendant  to  pay  money  to 
the  plaintiff  was  a  direct  and  absolute  undertaking, 
complete  at  the  commencement  of  suit,  and  free 
from  any  qualification,  contingent  or  collateral. 
Imhoffv,  Brown,  6  C.  505. 
Bayard  v.  Gillasspy,  i  Miles,  256. 
Montgomery  v,  Johnson,  Ibid.  324. 
Dugan  V.  Loyd,  2  Ibid.  259. 
Dickson  v,  Shaw,  Ibid.  262. 
Miners*  Bank  v.  Blackiston,  Ibid.  358. 
AVhere  it  is  manifest,  not  merely  that  the  con- 
tract is  executory,  but  that  the  consideration  itself 
is  executory,  the  instrument  cannot  be  helped  by 
mere  lapse  of  time, 
y.  E,  Luse,  for  defendant  in  error. 
The  plaintiff  had  no  duties  to  perform,  but 
simply  not  to  do  certain  things.     The  instrument 
is  for  the  payment  of  money,   and  therefore 
within  the  spirit  of  the  Act  of  March  28,  1835. 
Purd.  Dig.  495. 
Frank  v,  Maguire,  6  Wr.  77. 
Dewey  v,  Depuy,  2  W.  &  S.  553. 
Rile  V,  Worl,  i  Phila.  Rep.  45. 

Jan.  28,  1878.  The  Court.  The  writing  in 
this  case  was  signed  by  the  defendant,  and  ex- 
hibited a  debt  recoverable  by  action.  We  dis- 
cover nothing  in  its  nature  to  take  this  case  out 
of  the  affidavit  rule. 

Per  Curiam,    Judgment  affirmed. 


Jan.  '77,  No.  138.  Jan.  28,  1878. 

Kerns  v.  New  Jersey  Mutual  Life  Ins.  Co. 

Life  insurance  —  Mutual  company  —  Premium 
note — Payment  of  premium  note  a  condition 
precedent  to  liability, 

A  mutual  life  insurance  company  issuing  a  policy  upon 
receipt  of  a  prombsory  note  from  the  assured  for  the  amount 
of  the  first  premium  is  not  liable  upon  the  policy  in  U»c 
event  of  the  non-payment  of  the  note. 

In  such  a  case  the  note  is  a  written  admission  contra- 
dicting a  recital  of  payment  contained  in  the  policy,  and 
an  aj»reement  that  the  policy  shall  be  without  effect  in  case 
the  note  be  not  paid. 

Error  to  Common  Pleas  No.  4,  of  Philadelphia 
County. 

Debt,  by  Sarah  Kerns,  administratrix  of  Edward 
Kerns,  against  the  New  Jersey  Mutual  Life  In- 
surance Company,  on  a  policy  of  insurance  for 
$5000  issued  upon  the  life  of  the  plaintiffs  de- 
cedent. Plaintiff  filed  a  copy  of  the  policy  of 
insurance,  which  was  in  the  usual  form,  dated 
December  14,  1874,  and  an  averment  of  the 
death  of  the  insured  on  February  14,  1876. 

Defendants*  counsel  having  omitted  to  file  an 
affidavit  of  defence,  judgment  was  entered  in  de- 
fault thereof. 

Subsequently,  upon  affidavits  filed  on  behalf  of 
defendants,  setting  forth  that  an  affidavit  of  de- 
fence had  not  been  filed  for  the  reason  that  de- 
fendants had  been  advised  that  a  policy  of  insu- 
rance was  not  a  proper  instrument  to  support  a 
judgment  by  default  under  the  affidavit  of  defence 
law,  and  that  they  had  a  just  defence,  etc.,  a  rule 
to  open  judgment  was  granted. 

The  affidavit  of  James  A.  Kramer  was  as  fol- 
lows :  *  *  That  deponent  was  the  soliciting  agent  of 
defendants*  company,  and,  as  such  agent,  re- 
ceived the  application  of  Edward  Kerns  for  in- 
surance by  the  above  named  defendants,  and 
upon  deponent's  report  of  said  application,  the 
defendants  made  out  the  policy  of  insurance,  upon 
which  the  above  entitled  suit  is  brought,  and  sent 
it  to  deponent  to  be  delivered  to  said  Edward 
Kerns,  upon  the  payment  by  him  of  the  first  pre- 
mium thereon.  The  delivery  of  the  policy  of 
insurance  was  delayed  until  the  12th  of  April, 
1875,  at  which  date  said  Edward  Kerns  being 
unable  to  pay  the  first  premium  of  one  hundred 
and  ten  dollars  and  thirty-five  cents,  deponent, 
at  said  Kerns*s  request,  agreed  to  make  an  abate- 
ment of  twenty-five  per  cent,  (amounting  to 
twenty-seven  dollars  and  fifty-nine  cents)  upon 
said  premium,  and  to  take  said  Kems's  note  in 
favor  of  the  above-named  defendants  for  the  bal- 
ance of  said  premium  (amounting  to  eighty-two 
dollars  and  seventy-six*  cents),  payable  ninety 
days  after  the  date  thereof,  upon  the  express 
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agreement  of  the  said  Kerns  that  in  case  said  note 
should  not  be  paid  at  maturity,  the  said  policy  of 
insurance  should  be  null  and  void;  and  there- 
upon, and  in  pursuance  of  said  agreement,  depo- 
nent took  from  said  Kerns  *  a  certain  promissory 
note  for  the  last-mentioned  sum  of  money,  being 
the  so  as  aforesaid  reduced  premium  on  said  policy 
of  insiuance  in  words  and  form  following,  to 
wit: — 
"$82.76.  Newark,  N.  J.,  April  12,  1875. 

*•  Vailuc  received,  ninety  days  after  date  I  promise  to 
pay  to  the  New  Jersey  Mutual  Life  Insurance  Company, 
or  order,  at  Second  National  Bank  of  AUentown,  Penn- 
sylvania, eighty-two  -^^  dollars,  being  for  insurance  pre- 
mium of  Policy  No.  19,994,  i>sued  to  me  by  said  company, 
it  being  understood  and  agreed  that  if  this  note  shall  not 
he  paid  at  maturity,  said  Policy  No.  19,994  shall  be  can- 
celled and  become  null  and  void,  and  be  surrendered  to 
said  company,  nnd  the  pro  rata  premium  for  the  risk  there- 
on incurred  paid  to  them  on  demand. 

(Signed)  "  Edward  L.  Kerns." 

**  Which  note  deponent  then  and  there  deliv- 
ered to  the  defendants,  who  accepted  the  same. 
Dei>onent  further  says  that  said  note  was  not  paid 
at  maturity,  and  said  policy  of  insurance  thereby 
became  null  and  void." 

The  Court  below,  after  argument,  made  abso- 
lute the  rule  to  open  judgment  (reported  3  Week- 
ly Notes,  390),  and  subsequently  the  following 
agreement  of  counsel  was  filed: — 

Agreement  of  counsel  filed  that  upon  above  last- men- 
tioned rule,  the  Court  may  enter  an  order  and  judgment 
with  the  same  effect,  to  all  intents  and  purposes,  as  if  the 
affidavits  of  Percival  and  Kramer  had  been  filed  as  an  affi- 
davit of  defence  and  supplemental  affidavit  of  defence, 
and  plaintiff  had  entered  a  rule  for  Judgment  for  want  of 
a  sufficient  affidavit  of  defence,  and  the  Court  had  dis- 
charged said  rule  Ufx>n  a  decision  against  the  right  of  the 
plaintiff  to  judgment  for  want  of  a  sufficient  affidavit  of 
defence.  ' 

Whereupon  the  Court  entered  the  following : — 

£0  du.     Order  of  Court  filed  that  above  agreement  be 

confirmed  and  ratified,  and  that  the  decision  of  the  Court 

is  againf^  the  right  of  the  plaintiff  to  judgment  for  want  uf 

a  sufficient  affidavit  of  defence. 

Plaintiff  thereupon  took  this  writ,  assigning  as 
error  the  action  of  the  Court. 

S,  C,  Perkins  y  for  •plaintiff  in  error. 
The  policy  contains  no  allusion  to  any  note ; 
it  admits  that  the  premium  was  '*  duly  paid.** 
There  can  be  no  doubt  that  the  risk  began  to  run 
immediately. 

The  receipt  of  the  premium  is,  no  doubt,  es- 
sential to  the  existence  of  the  contract,  but  the 
rule  of  law  is,  that  a  company  is  estopped  from 
denying  the  receipt  of  premium,  when  it  is  thus 
acknowledged  in  the  policy,  if  the  purpose  is 
thereby  to  defeat  the  policy. 

Madison  Ins.  Co.  v,  Fellowes,  i  Disney  (Ohio),  217. 

3  Kent^s  Comm.  260. 

Goit  V.  National  Protection  Ins.  Co.,  25  Barbour, 

189. 
Provident  Life  Ins.  Co.  v.  Fennell,  49  111.  180. 
DaUell  V.  Mair,  i  Campbell,  532. 


I  Phillips  on  Ins.,  {  514. 

Boehen  v.  Williamsburgh  Ins.  Co.,  35  N.  Y.  Rep. 

•131. 

Anderson  v.  Thornton,  20  Eng.  Law  &  Eq.  Rep.  339. 

McAllister  v.  New  England  Mutual  Life  Ins.  Co., 
01  Mass.  558. 

Basch  V,  Humboldt  Mut.  F.  &  M.  Ins.  Co.,  6  Vroom 
(N.J.)  429. 
Taking  the  facts  set  up  in  Kramer's  affidavit, 
they  show  in  any  event  a  waiver  of  any  require- 
ment of  prepayment  of  the  premium  as  a  condi- 
tion precedent  to  the  validity  of  the  policy. 
And  this  waiver  was  accepted  and  assented  to  by 
the  company.  Where  a  credit  is  intended,  the 
policy  is  valid,  though  the  premium  be  never 
paid. 

Miller  v.  Life  Ins.  Co.,  12  Wallace,  285. 

Lycoming  Ins.  Co.  v,  Schollenberger,  8  Wr.  263. 

(No  counsel  appeared  for  defendants  in  error.) 

Feb.  II,  1878.  The  Court.  The  note  signed 
by  the  assured  for  the  assessed  premium  when  the 
policy  was  delivered,  is  a  written  admission  that 
the  recital  of  payment  in  the  policy  was  not  true, 
and  therefore  could  not  give  effect  to  the  policy 
as  an  actual  payment  would.  It  is  not  only  such 
a  written  declaration  of  non-payment,  but  is  a 
contract  of  even  date  qualifying  the  terms  of  the 
policy,  and  an  agreement  that  the  policy  shall  be 
without  effect,  and  surrendered  in  case  the  note 
for  the  premium  be  not  paid.  It  therefore  super- 
seded the  policy  to  the  extent  of  the  agreement. 
It  would  be  a  harsh  measure  of  justice  to  hold 
the  company  to  the  terms  of  the  policy,  upon  a 
concession  made  to  the  assdred  for  his  benefit, 
and  evidenced  by  his  own  writing  of  even  date 
with  the  delivery,  and  intended  by  him  to  govern 
his  rights.  Clearly  the  company  cannot  be  held 
to  the  letter  of  a  policy  not  paid  for,  and  so 
altered  for  the  benefit  of  the  assured. 

Per  Curiam.     Judgment  affirmed. 


Jan.  '77.  Jan.  22,  1878. 

Stewart's  AppeaL 
Estate  of  Mary  Ann  Charlton,  deceased. 

Decedents*  estates — Administrators,  accounts  of — 
Review  of  final  decree  by  petition —  When  not 
allowed—  Orphans*  Court  practice — Act  of  ij 
October,  1840, 

An  administrator  who  has  paid  over  money  to  a  dis- 
tributee in  accordance  with  a  decree  of  the  Orphans' 
Court,  will  be  protected  against  loss  by  reason  of  a  subse- 
quent opening  and  change  of  the  decree. 

"Where,  owing  to  irregularities  on  the  face  of  the  record, 
it  is  impossible  for  the  Supreme  Court  to  "  determine  the 
merits  of  the  case,  and  to  decree  according  to  the  justice 
and  e<^uity  thereof,"  the  cause  may  either  be  referred  to 
an  auditor,  or  the  decr^  will  be  revened,  and  the  record 
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remitted  to  the  Court  below  for  further  proceedings,  as  the 
Supreme  Court  may  deem  most  expedient. 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia County. 

Appeal  of  Thos.  Stewart,  administrator  of  Mary 
Ann  Charlton,  deceased,  from  an  adjudication  of 
his  account. 

Tlie  record  showed  that  the  account  was  filed 
on  February  5,  1876,  was  confirmed  nisi  on 
April  3,  1876,  and  the  balance  awarded  to  Mary 
Ann  Conrad,  sole  distributee  under  the  intestate 
laws.  On  April  10,  1876,  an  exception  was  filed 
by  one  Annie  Dearing,  but  was  withdrawn  by 
writing  filed  April  24.  The  next  entry  of  record 
was  the  following  endorsement  on  the  .petition 
o^Wm.  M.  Charlton,  the  alleged  husband  of  the 
decedent :  **  April  27,  1876.  Audit  and  adjudi- 
cation opened.  D.  W.  O'Brien."  The  peti- 
tioner, Charlton,  set  forth  that  he  was  the  lawful 
husband  of  the  decedent  at  the  time  of  her  death, 
that  he  had  had  no  notice  of  the  filing  of  the  ac- 
count, and  that  from  information  he  believed  the 
same  to  be  incorrect.  He  prayed  for  a  recom- 
mittal of  the  account  and  a  rehearing  thereof. 
This  petition  was  sworn  to  and  subscribed  on 
May  /J,  1876. 

On  May  5,  Mary  Ann  Conrad  filed  a  petition 
setting  forth  tliat  she  was  advised  that  the  decree 
nisi  of  April  3  had  become  absolute  on  April  24, 
and  that  of  the  balance  of  $2351.66,  $1850  had 
been  paid  to  her.  She  prayed  that  the  remaining 
funds  in  the  accountant's  hands,  after  payment 
of  Court  costs,  should  be  paid  to  her.  The  same 
day  the  Court  ordered  Stewart  to  pay  her  the 
balance  last  above  mentioned,  amounting  to 
I488.11,  on  or  before  Saturday,  May  13.  On 
September  2,  1876,  Stewart  filed  an  answer  to 
the  petition  of  Wm.  M.  Charlton.  On  October 
31a  supplemental  adjudication  was  filed  disallow- 
ing the  claim  of  Charlton.  To  this  adjudication 
Charlton  filed  exceptions,  the  first  of  which  was 
sustained  on  December  2,  and  on  December  8  a 
corrected  adjudication  was  filed  under  which 
Charlton  was  allowed  his  share,  as  husband, 
under  the  intestate  laws. 

The  administrator,  Stewart,  took  this  appeal, 
assigning  for  error,  inter  alia^  the  action  of  the 
Court  in  opening  the  adjudication  after  the  same 
had  become  absolute  by  the  rules  of  the  Court, 
and  the  money  in  the  hands  of  the  administrator 
paid  to  the  distributee,  without  evidence  that  there 
was  error  of  law  in  the  adjudication,  and  that  the 
administrator  had  not  paid  over  the  balance  found 
due  by  the  decree  of  the  Court. 

A,  H,  and  H.  F,  Hepburn^  for  the  appellant. 
.  Under  Rule  III.  of  the  Orphans'  Court,  requir- 
ing exceptions  to  be  filed  on  or  before  the  third 
Saturday  after  an  adjudication,  the  decree  adju- 
dicating Stewart's  account  became  absolute  on 


April  24 — wheh  the  only  exception  was  with- 
drawn— the  third  Saturday  after  the  decree  tdsi 
having  passed.  Such  a  final  decree  can  be  opened 
only  by  appeal  to  the  Supreme  Court,  or  by  peti- 
tion in  the  nature  of  a  bill  of  review  under  the 
Act  of  Oct.  13,  1840.  (Purd.  Dig.  1109.)  The 
appellee  did  not  comply  with  this  Act,  for  he  did 
not  set  forth,  specifically,  on  the  face  of  his  peti- 
tion, any  defect  on  the  face  of  the  account,  or 
any  new  matter. 

Kachlein's  Appeal,  5  Barr,  95. 

Russell's  Appeal,  10  Casey,  258. 
Nor  did  he  set  forth  that  the  balance  found 
due  by  the  decree  had  not  been  paid  over  by  the 
accountant.    • 

Russell's  Appeal,  supra. 

Cramp's  Appeal,  2  Weekly  Notes,  391. 

The  petition  was  not  sworn  to  and  subscribed 
until  May  13,  at  which  time  Mary  Ann  Conrad 
had  already  admitted  the  receipt  of  a  large  por- 
tion of  the  fund,  and  which  was  the  very  day  on 
which  the  accountant  was  ordered  to  pay  her  the 
balance. 

Archer^  contra. 

There  was  no  final  decree  below  until  that  of 
December  8,  in  favor  of  the  appellee.  Until 
then  the  matter  was  in  fieri  ^xiA  a  bill  of  review 
was  unnecessary.  The  record  shows  no  adjudi- 
cation, no  order  to  pay  over  until  that  date.  It 
was  open  and  could  be  amended  until  then.  This 
view  is  particularly  equitable  when  the  prelimi- 
nary audit  was  in  the  absence  of  the  husband. 
When  a  report  is  referred  back,  the  whole  case  is 
re-opened. 

Thoma's  E<5tate,  26  Sm.  30. 

Coates's  Estate,  2  Parsons,  258. 

Melz's  Appeal,  1 1  S.  &  R.  206. 

Bishop's  Appeal,  2  Ca^ey,  476. 
In  the  last  case,  which  construes  the  Act  of 
1840,  it  is  laid  down  that  a  granting  of  a  rehear- 
ing after  a  decree  by  default  is  not  reviewable  by 
appeal. 

Feb.  4, 1878.  The  Coxmx.  This  record  shows 
that  there  was  an  adjudication  by  the  Court,  April 
3, 1876,  on  the  final  account  of  the  appellant,  when 
it  was  confirmed  nisi  on  payment  of  clerk's  costs, 
and  the  costs  were  then  paid.  The  third  rule  of 
the  Court  prescribes  that  if  exceptions  are  not 
filed  on  or  before  the  third  Saturday  following, 
the  adjudication  then  becomes  absolute.  The 
exception  of  Annie  Dearing  was  filed  on  the  loth 
of  April,  but  was  withdrawn  April  24,  which  was 
the  same  as  if  none  had  been  filed,  and  the  adju- 
dication then  became  absolute.  In  other  words, 
it  was  a  final  decree.  The  Act  of  October  13, 
1840  (Pamph.  L.  1841,  p.  i),  provides  the 
mode  in  which  such  final  decree  shall  be  re- 
viewed upon  a  petition  of  review,  presented  by 
any  person  interested,  alleging  errors  in  the  ac- 
count, and  setting  forth  such  errors  specifically 
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verified  by  oath  or  affirmation,  with  this  import- 
ant and  necessary  limitation:  "Provided  that 
this  Act  shall  not  extend  to  any  cause  when  the 
balance  found  due  shall  have  been  actually  paid 
and  discharged  by  any  executor,  administrator, 
or  guardian."  There  was  no  formal  petition  of 
review  filed  in  the  Court,  but  we  are  disposed  to 
regard  the  exception  of  William  M.  Charlton, 
filed  April  27,  though  not  verified  by  oath  or 
affirmation,  as  sufficient,  as  it  was  not  demurred 
to,  and  the  Court  proceeded  to  review  or  rehear 
the  account. 

There  is  on  the  paper-book  a  petition  by  W. 
M.  Charlton  for  a  rehearing,  sworn  to  May  13th, 
and  indorsed  by  one  of  the  Judges  "April  27, 
1876.  Audit  and  adjudication  opened.*'  On 
Dec.  2,  1876,  the  first  exception  of  Charlton  was 
sustained,  and  on  the  8th  of  December  a  corrected 
adjudication  was  filed. 

In  the  mean  time,  however,  and  pending  these 
exceptions,  and  after  the  adjudication  of  April  3d, 
was  opened,  the  record  shows  other  proceedings. 
On  the  6th  of  May,  Mary  Ann  Conrad,  the  dis- 
tributee to  whom  the  balance  in  the  hand  of  the 
appellant  had  been  awarded  under  the  decree  of 
April  24,  presented  a  petition  setting  forth  that 
of  the  award  of  $2351. •56  she  had  received  from 
the  appellant  I1850,  and  pra^ng  that  the  bal- 
ance, after  deducting  court  costs,  should  be  paid 
to  her.  Whereupon,  on  the  same  day,  an  order 
was  made  directing  the  administrator — the  appel- 
lant— to  pay  to  the  petitioner  the  balance  of 
J488.16  on  or  before  Saturday,  May  13,  1876. 

A  more  irregular  and  inconsistent  record  has 
rarely  been  brought  up  to  this  Coiu-t  for  review. 
By  the  Act  of  April,  14,  1834,  §  4  (Pamph  L. 
276),  it  is  provided  that  in  all  cases  of  appeal 
from  the  Orphans'  Court,  this  Court  shall  hear 
and  determine  the  same  as  to  right  and  justice 
may  belong,  and  refer  the  same  to  auditors,  when 
in  their  discretion  they  may  think  proper. 

And  again  by  the  Act  of  16  June,  1836,  §  2 
(Pamph.  L.  683):  **It  shall  be  the  duty  if(  the 
Supreme  Court  of  this  Commonwealth,  in  all 
cases  of  appeals  now  made,  or  that  may  hereafter 
be  taken  from  the  decrees  of  the  severd  Orphans' 
Courts,  to  hear,  try,  and  determine  the  merits  of 
such  cases,  and  to  decree  according  to  the  justice 
and  equity  thereof."  Upon  the  record  in  this 
case  it  is  impossible  to  decide  according  to  the 
justice  and  equity  of  the  cause.  The  most  mate- 
rial fact — whether  the  appellant  had  actually  paid 
the  sum  awarded,  or  any  part  thereof,  to  Mary 
Ann  Conrad  before  notice  of  the  application  for 
a  review — does  not  appear,  though  there  is  a 
solemn  admission  by  her  on  record  that  she  had 
received  a  large  part  of  it.  We  might  refer  the 
case  to  an  auditor,  but  in  the  present  state  of  our 
business  we  consider  it  most  expedient  to  reverse 
the  decree,  and  remit  the  record  to  the  Court 


below  for  a  further  hearing.  If  the  sum  or  any 
part  of  it  was  actually  paid  over  according  to  the 
decree,  before  notice  of  the  application  for  a 
review,  both  the  express  provision  of  the  Act  of 
1840  and  the  plain  dictates  of  justice  and  equity 
require  that  the  appellant  should  be  protected. 

Decree  reversed  and  record  remitted  to  the 
Court  below  for  a  further  hearing 

Opinion  by  Sharswood,  J. 


Jan.  *77,  201.  Jan.  24, 1878, 

App  et  al.  V.  Cadwalader. 

Ejectment — Statute  of  limitations — Act  of  March 
26,  178s — Adverse  possession — Evidence  of 
incompetent,  when  a  relation  of  tenancy  estab- 
lished between  plaintiff  and  defendant  within 
twenty-one  years — Evidence, 

In  ejectment,  when  the  plaintiff  has  shown  by  the  writ- 
ten acknowledgments  of  the  defendant  that  a  relation  of 
tenancy  under  him  existed  within  the  period  of  twenty-one 
years  before  suit,  evidence  by  the  defendant  of  an  adverse 
possession  in  himself  prior  to  the  establishment  of  this  re- 
lation is  incompetent,  unless  accompanied  with  proof  of 
fraud  or  imposition,  which  induced  him  to  acknowledge  a 
relation  of  tenancy  contrary  to  his  rights. 

Payment  of  taxes  "by  the  occupant,  and  assessment  of  the 
property  in  his  name,  does  not  prove  the  possession  to  have 
been  adverse. 

Error  to  tlie  Common  Pleas  No.  2,  of  Philadel- 
phia County. 

Ejectment,  by  George  Cadwalader  against 
Samuel  App,  Ann  Keen,  and  Edward  Zeitler, 
for  a  lot  of  ground  with  a  three-story  brick  dwell- 
ing thereon  erected,  situate  on  Frankford  Road, 
in  the  Sixteenth  Ward  of  the  city  of  Philadel- 
phia. Summons  issued  April  22,  1872.  Plea^ 
not  guilty. 

The  case  was  before  the  Supreme  Court  on  a 
former  writ  of  error,  when  a  venire  de  now  was 
awarded  (reported  3  Weekly  Notes,  i). 

Upon  the  trial  (before  Hare,  P.  J.)>  the  plain- 
tiff offered  in  evidence  the  following  written 
agreement : — 

I,  George  App,  do  hereby  agree  to  take  the  lot  on 
Frankford  Road,  twenty  feet  front  by  one  hundred  feet 
deep,  adjoining  my  house  lo  the  south,  on  a  ground-rent 
of  three  dollars  per  foot,  equal  to  sixty  dollars  per  annum, 
payable  half  yearly,  clear  of  taxes,  from  the  first  day  of 
November,  A.  D.  1839. 

George  App,  Sr., 
Witness:  George  Cadwalader. 

T.  C  Cadwalader.     Philadelphia,  Oct.  31, 1839. 

Objected  to  by  the  defendants,  because  it  was 
merely  for  the  payment  of  ground-rent,  and  no 
groimd-rent  deed  had  ever  been  tendered  by  the 
plaintiff.  Objection  overruled,  and  the  agree- 
ment admitted  in  evidence.    Exception. 
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The  plaintiflf  then  offered  seven  receipts  from 
Cadwalader  to  George  App,  dating  from  October 
25,  1845?  t^  September  4,  1850,  for  ground-rent 
paid  on  the  Frankford  Road  property.  Objec- 
tion by  the  defendants  overruled.     Exception. 

Also  the  following  letters : — 

Philadelphia,  September  4,  1850. 
Dear  Sir — I  will  thank  you  to  make  the  deed  for  the  lot 
on  the  west  side  of  Frankford  Road,  now  held  by  me,  to 
my  son  Samuel  App,  of  the  district  of  Kensington,  watch- 
maker, and  oblige  respectfully, 

Your  obedient  servant, 

George  App,  Sr. 

Gen.  George  Cadwalader. 

Philadelphia,  April  8,  1 85 1. 
Dear  Sir — I  desire  you  to  meet  me  at  my  house,  16 
Frankford  Road,  Kensington,  on  Monday  morning  next, 
at  9  o'clock,  in  person. 

Yours,  etc.,  George  App,  Sr. 

Objected  to  by  the  defendants,  on  the  ground 
that  they  did  not  prove,  nor  tend  to  prove,  title 
in  the  plaintiff,  or  his  right  to  possession.  Objec- 
tion overruled.     Exception. 

Also  the  following  letter,  or  notice : — 

Mr.  Grorge  Cadwalader  : 

Sir — I  notify  you  that,  having  failed  to  comply  with  your 
agreement  to  execute  to  me  a  ground-rent  deed  for  the  lot 
of  ground,  now  in  my  possession,  on  the  west  side  of 
Frankford  Road,  four  hundred  and  thirty-three  feet  one 
inch  south  from  Otter  Street,  in  the  district  of  Kensington, 
said  lot  having  a  front  on  Frankford  Road  of  twenty  feet, 
by  one  hundred  feet  in  depth,  and  said  neglect  or  refusal 
to  execute  to  me  a  proper  deed  of  conveyance  for  said  lot 
or  ground  having  continued  for  so  long  a  time,  and  after 
repeated  demand,  and  I  now  notify  you  that  I  no  longer 
recognize  your  title  to  the  same,  and  will  also  hold  you 
accountable  for  the  amount  of  rent  already  paid  to  you 
for  the  said  lot  of  ground  under  the  claim  set  up  by  you, 
but  which  I  now  believe  to  have  no  foundation  in  law  or 
equity.  George  App. 

April  24,  1 85 1. 

Objection  by  the  defendants  overruled.  Excep- 
tion. 

Also  a  deed  from  George  App  to  the  defend- 
ant Samuel  App,  for  the  same  lot  of  ground, 
acknowledged  and  recorded  May  12,  1851. 

Objected  to  by  the  defendants,  as  irrelevant. 
'Objection  overruled.     Exception. 

The  defendants  offered  to  prove,  by  one  Mary 
Freese,  that  George  App  had  been  in  adverse 
possession  of  the  land  from  1829,  and  was  in  ad- 
verse possession  at  the  time  of  signing  the  agree- 
ment of  1839,  nor  did  he  ever  hold  possession  of 
the  land  under  Cadwalader. 

Objected  to  by  the  plaintiff,  upon  the  ground 
that  the  possession  of  George  App,  or  any  per- 
son claiming  under  him,  cannot  be  considered 
adverse,  twenty-one  years  not  having  elapsed 
since  the  notice  of  1851.  Objection  sustained, 
and  evidence  excluded.     Exception. 

The  defendants  then  offered  to  show,  by  the 
certificate  of  the  city  commissioner,  that  George 
App  had  paid  taxes  upon  the  property,  and  tlmt 


it  was  assessed  in  his  name  in  the  year  1836. 
Objected  to  by  the  plaintiff.  Objection  sustained, 
and  the  evidence  excluded.     Exception. 

The  Court  directed  the  jury  to  find  a  verdict 
for  the  plaintiff. 

Verdict  for  the  plaintiff  accordingly,  and  judg- 
ment thereon.  The  defendants  took  this  writ, 
assigning  for  error  the  admission  of  the  plaintiffs 
evidence,  the  rejection  of  their  own,  as  above 
set  forth,  and  the  charge  of  the  Court. 
J,  D,  Bennett y  for  the  plain tifiFs  in  error. 
The  declaration  of  the  plaintiff  does  not  aver 
a  demise,  but  simply  a  right  of  possession  and 
title.  It  was  incumbent  upon  him,  therefore,  to 
show  that  he  had  such  right  of  possession  and 
title  at  the  time  the  agreement  of  1839  was 
signed.  It  was  a  condition  precedent  that  the 
plaintiff  should  give  to  App  a  good  marketable 
deed,  in  fee.  This  he  failed  to  do,  and  cannot 
now  rely  upon  an  executory  agreement  which  he 
has  failed  to  perform.  In  order  to  establish  his 
title  by  ejectment,  the  plaintiff  \xi\ys\.  prove  title, 

Bailey  v,  Fairplay,  6  Binn.  454. 

Cadwalader's  Ap.,  7  Sm.  158. 

Porter  v.  Dougherty,  I  Cas.  406. 
There  can  be  no  relation  of  landlord  and  ten- 
ant here,  for  the  intention  of  the  parties  was 
merely  to  sell  upan  ground-rent.  Ejectment  is 
not  the  proper  action  for  the  recovery  of  ground- 
rent. 

Geo.  Tucker  Bispham  and  Wm,  Henry  Rawle^ 
contra. 

To  the  rule  that  a  plaintiff  in  ejectment  must 
recover  upon  the  strength  of  his  own  title,  and 
not  upon  the  weakness  of  that  of  his  adversar}% 
is  the  well-settled  exception  that  when  the  plain- 
tiff can  show,  by  an  admission  of  the  defendant, 
that  the  latter  holds  under  him,  proof  of  title  is 
unnecessary.  The  defendant  cannot  controvert 
the  plaintiff's  title  in  any  way  without  surrender- 
ing possession,  and  where  possession  is  retained, 
the  plaintiff  must  prevail  in  such  cases,  imless  the 
defendant  can  prove  a  superior  title. 

Duchess  of  Kingston's  Case,  2  Sm.  L.  Ca.  745. 

Towne  v.  Buiierfield,  97  Mass.  105. 

Galloway's  Lessee  v.  Ogle,  2  Binn.  468. 

Cadwalader  v.  App,  31  Sm.  194. 
The  fact  that  the  tenant  or  vendee  may  have 
been  in  possession  prior  to  the  lea^e  or  articles, 
does  not  alter  this  rule,  unless  the  tenant  show 
title. 

Jackson  v,  Ayer,  14  Johns.  224. 

Bigelow  on  Estoppel  (2d  ed.),  364. 

Criswell  v.  Altemus,  7  W.  565. 
Payment  of  taxes  is  not  evidence  of  adverse 
possession. 

Sorber  v.  Willing,  10  W.  141. 

Naglee  v.  Albright,  4  \Vh.  291. 

Feb.  4,  1878.  The  Court.  The  plaintiff 
having  shown  by  the  defendant's  own  written 
acknowledgments,  contained  in  the  lease  and  let- 
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ters  of  the  defendant,  tliat  a  relation  of  tenancy 
under  him  existed,  it  was  incompetent  to  show 
an  adverse  possession  preceding  the  lease,  unless 
the  defendant  had  shown,  or  proposed  to  show, 
fraud  and  imposition  practised  upon  him,  by 
which  he  was  induced  to  enter  into  a  lease  con- 
trary to  his  own  rights.  Of  this  there  was  no 
proof  and  no  offer  of  evidence.  The  relation  of 
tenancy,  therefore,  continued  until  it  was  openly 
and  rotoriously  thrown  off  by  the  defendant,  and 
imtil  Mr.  Cadwalader  had  notice  expressly,  or 
from  such  open  and  notorious  disclaimer  as  would 
convince  the  jury  that  notice  in  fact  existed. 
There  being  nothing  of  this  kind  until  the  letter 
of  April  24th,  1 85 1,  we  perceive  no  error  in  the 
trial  of  the  cause. 
Per  Curiam.    Judgment  affirmed. 


Jan.  '73,  329.  Feb.  4,  1878. 

Singeily  v.  Armstrong,  to  use,  etc. 

Covenant — Builder's  contract  to  pay  for  work  in 
a  house  at  a  fixed  value — Breach-^Measure  of 
damages. 

In  a  contract  to  pay  a  specific  debt  in  a  specific  thing, 
the  failure  of  the  contracting  party  to  pay  in  specie  does 
not  destroy  the  debt. 

Where  a  creditor  agreed  to  receive  a  house  at  a  fixed 
valuation  in  payment  of  a  debt,  but  the  debtor  subsequently 
refused  to  convey  the  same: 

Hcld^  that  an  action  may  be  maintained  against  the 
debtor  upon  the  original  debt,  and  the  plaintiff  is  entitled 
to  recover  the  full  amount  of  the  ori-rinal  debt,  and  not 
simply  the  value  of  the  house,  which  had  depreciated. 

Error  to  the  late  District  Court  of  Philadelphia 
County. 

Covenant  by  David  Armstrong  to  the  use  of 
John  Carson  against  Singerly. 

Upon  the  trial  (before  Thayer,  J.)  it  appeared 
that  a  sealed  agreement,  dated  March  10,  1869, 
was  entered  into  between  the  plaintiff,  Lewis 
Scout  and  the  defendant,  wherein  the  defendant 
undertook  that  the  said  Scout,  upon  the  convey- 
ance by  Christopher  Binder  to  Scout  of  certain 
premises  therein  recited,  would  perform  a  con- 
tract made  with  the  plaintiff  by  Binder,  and  the 
plaintiff  agreed  to  accept  in  payment  of  his  work 
in  laying  bricks  on  certain  houses,  erected  on  said 
premises,  the  notes  of  the  defendant  for  the 
amount  due  him,  and  for  the  balance  to  accept 
a  conveyance  of  one  or  more  of  the  said  houses, 
when  completed,  at  the  mte  of  1 11, 000,  as  the 
value  of  each  house,  or  if  the  existing  encum- 
brances remained  chargeable  thereon,  at  the  rate 
of  $5000.  It  also  appeared  that  a  conveyance 
of  the  premises  had  been  made  to  Scout,  and 
that  there  had  been  performance  on  the  part  of 


the  plaintiff  of  his  part  of  the  agreement,  but  that 
Scout  had  refused  either  to  c;ive  the  notes,  or  to 
convey  one  of  the  houses. 

The  Judge  in  his  charge  instructed  the  jury, 
inter  alia,  as  follows:  *'If  the  defendant  refused 
to  deliver  the  plaintiff  a  house  for  a  part  of  the 
price  payable  in  a  house,  unless  he  would  agree 
to  settle  the  balance  due  him  in  the  same  way, 
the  plaintiff  is  entitled  to  recover  the  agreed  price 
of  his  work  in  cash." 

Verdict  for  the  plaintiff,  and  judgment  thereon. 
The  defendant  took  this  writ,  assigning  for  error 
that  part  of  the  charge  of  the  Court  quoted. 
Ji,  C,  McMurtrie,  for  the  plaintiff  in  error. 
It  is  common  for  men  to  associate  together  for 
the  purpose  of  building,  each  workman  agreeing 
to  take  in  payment  for  his  work  a  house  at  a  cer- 
tain price.  It  is  in  the  nature  of  a  partnership. 
To  treat  it  as  if  it  were  a  debt  liquidated  in  money, 
with  the  option  of  payment  in  money,  is  erroneous. 
It  is  a  contract.  The  question  is,  what  is  the 
measure  of  damages?  Is  it  the  price  fixed  for 
laying  the  bricks,  or  is  it  the  value  of  the  house? 
It  is  well  settled  that  the  measure  of  damages  for 
the  non-delivery  of  property  according  to  con- 
tract is  the  value  of  the  property  at  the  time  of 
the  breach. 

Penrod  v.  Mitchell,  8  S.  &  R.  523. 
Roberts  v,  IJeatty,  2  Pa.  63. 
Where  there  is  an  alternative  obligation  on  the 
defendant,  he  is  entitled  to  the  less  onerous. 
The  plaintiff  lost  the  value  of  the  house,  and  that 
is  the  standard  of  damages. 

Samuel  Dickson  and  Pierce  Archer  (with  them 
E,  G,  Piatt),  contra. 

The  case  is  analogous  to  indebitatjts  assumpsit 
for  goods  sold  and  delivered  at  a  price  fixed  by 
both  parties.     The  plaintiffs  right  is  to  be  re- 
stored to  his  position  before  the  breach,  and  that 
right  becomes  fixed  by  the  defendant's  disaflfirm- 
ance  of  the  contract.     The  measure  of  damages 
in  a  breach  of  contract  is  not  the  value  of  the 
land,  but  the  value  of  the  services  rendered. 
Phillips  V,  Allegheny  Car  Co. ,  I  Norris,  368. 
Meason  v.  Kaine,  17  Sm.  126. 
White  V.  Tompkins,  2  Id.  363. 
Hertzog  v,  Hertzog*s  Adm*r,  10  Casey,  418. 
Contracts  to  pay  in  a  specific  article  being  in 
favor  of  the  debtor,  the  debtor  may  elect  either 
to  deliver  the  specific  property  or  pay  in  money, 
and  a  failure   to  deliver  the  property  fixes  the 
liability  to  pay  in  money. 

Moore  v.  KiflT^/  ai.,  2  Weekly  Notes,  451. 

February  11,  1878.  The  Court.  This  was 
not  the  case  of  a  purchase  of  real  estate  and  a 
refusal  to  convey,  where  the  principal  purpose  of 
the  contract  was  the  conveyance  of  the  property 
for  a  certain  consideration.  In  such  a  case  the 
measures  of  damages  often  depends  on  a  variety 
of  circumstances,  sometimes  affected  by  the  statute 
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of  frauds,  sometimes  by  an  inability  to  convey, 
sometimes  by  fraudulent  practice,  and  sometimes 
by  a  wilful  breach.  Here,  however,  the  cause  of 
action  was  a  specific  debt  for  bricks  delivered  and 
laid,  and  payment  was  to  be  taken  in  a  specific 
thing,  to  wit,  a  house.  Clearly  the  failure  to 
convey  through  the  fault  of  the  party  contracting 
to  pay  in  specie  does  not  destroy  the  true  nature 
of  the  cause  of  action,  viz.,  the  debt. 

The  effect  of  the  doctrine  contended  for  would 
be  to  put  the  creditor  in  the  power  of  his  debtor, 
by  compelling  him  in  case  of  default  to  take  the 
value  of  the  property,  no  matter  how  it  had  fallen, 
in  lieu  of  his  debt. 

We  do  not  perceive  any  error  in  the  part  of 
the  charf^e  excepted  to. 

Per  Curiam.     Judgment  affirmed. 


Jan.  '77,  206.  Jan.  7,  1878. 

Greenwald  v.  Raster. 

Partner ship^-Joint  debtors — Release  of  one,  effect 
upon  right  of  action  against  the  other — Conflict 
of  laws. 

The  rule  of  common  law  that  the  release  of  one  co- 
partner releases  all,  is  inapplicable  to  cases  where  the  clear 
intention  of  the  releasors  is  to  limit  the  effect  of  th.:  release 
to  one  partner. 

Where  judgment  is  recovered  in  Pennsylvania  against 
one  partner  alone  for  a  firm  debt  contracted  in  that  State, 
and  subsequently  a  release  of  the  other  partner  is  executed 
in  another  State,  the  effect  of  such  release  upon  the  judg- 
ment is  to  be  governed  by  the  laws  of  Pennsylvania,  and 
not  by  the  laws  of  the  State  in  which  the  release  was  ex- 
ecuted. 

A  judgment  was  recovered  in  Pennsylvania  by  G.  against 
K.  upon  a  debt  contracted  in  that  State  by  the  firm  of  K. 
&  £.  Subsequently  G.  executed  in  Indiana  a  release  to 
E.  expressly  reserving  all  rights  against  K.  The  common 
law  rule  that  the  release  of  one  partner  operates  as  a  re- 
lease of  all  was  in  force  in  Indiana.  Upon  a  feigned  issue 
to  determine  the  amount  due  upon  the  judgment  against  K.: 

fJ<ld^  that  the  effect  of  the  release  was  to  be  determined 
by  the  laws  of  Pennsylvania,  and  that  it  therefore  discharged 
K.  from  liability  only  to  the  extent  of  one-half  of  the  debt. 

Error  to  Common  Pleas  No.  3,  of  Philadelphia 
Coimty. 

Feigned  issue,  awarded  upon  the  opening  of  a 
judgment  obtained  by  F.  Greenwald  &  Co.  against 
Lazarus  H.  Raster  in  an  action  of  assumpsit  for 
goods  sold  apd  delivered.  Defendant  pleaded 
payment.     The  facts  of  the  case  were  as  follows : 

In  1869  Lazarus  H.  Raster  and  Joseph  Eck- 
house,  trading  in  Indiana  under  the  ^rm  name  of 
Raster  &  Eckhouse,  purchased  from  the  plaintiffs 
in  Philadelphia  a  bill  of  goods.  Shortly  after- 
wards the  firm  of  Raster  &  Eckhouse  dissolved, 
and  in  1S73  Raster  came  to  Philadelphia.  Plain- 
tiffs thereupon  brought  suit  in  Philadelphia  against 


Raster  &  Eckhouse,  in  which  suit  Raster  only  was 
served  and  judgment  recovered  against  him  alone 
for  14547.98.  Afterwards  plaintiffs  brought  suit 
in  Indiana  upon  the  same  claim  against  Eckhouse 
alone  and  recovered  judgment,  but  upon  payment 
of  1 700,  executed  to  Eckhouse  the  following 
release : — 

Ferdinand  Greenwald  <Sr*  Simon  Appel  v.  Joseph 
Eckhouse,    No.  1432.     In  the  Madison  Circuit  Court 

It  is  hereby  agreed  by  Ferdinand  Greenwald  and  Simon 
Appel,  partners,  trading  as  F.  Greenwald  &  Co. ,  plaintift 
in  the  above  cause,  acting  by  their  attorneys,  Robinson  & 
Lovett,  duly  appointed  by  power  of  attorney,  signed  and 
acknowledged,  and  Joseph  Eckhouse,  the  defendant,  that 
in  consideration  of  the  payment  of  seven  hundred  dollars 
by  the  said  Eckhouse  to  the  said  F.  Greenwald  &  Co., 
this  day  received,  the  said  Greenwald  &  Co.  release  all 
right  of  action  against  the  said  Eckhouse,  and  surrender 
all  claims  against  him  on  account  of  all  indebtedness  of 
said  Eckhouse,  or  the  firm  of  Raster  &  Eckhouse,  to  said 
Greenwald  &  Co.,  the  said  Greenwald  &  Co.  reserving  all 
rights,  claims,  and  liens  against  Lazarus  Raster  by  reason 
of  a  certain  judgment  held  by  them  and  obtained  against 
him  in  the  District  Court  of  the  county  of  Philadelphia  for 
forty-five  hundred  and  forty-seven  dollars  and  ninety-eigfat 
cents  of  date  July  22,  1873.  And  it  is  further  agreed  that 
said  cause  now  pending  in  the  Madison  Circuit  Court  shall 
be  dismissed. 

F.  Greenwald  &  Co. 
By  Robinson  &  Lovett.  Attorneys. 
Joseph  Eckhouse. 

Executed  and  dated  this  4th  day  of  February,  1875. 

Upon  learning  of  this  release  Raster  obtained 
in  the  Philadelphia  suit  a  rule  to  open  the  judg- 
ment against  him  on  the  ground  that  the  release 
discharged  him  from  liability.  After  argument 
this  rule  was  made  absolute  and  a  feigned  issue 
awarded  (see  3  Weekly  Notes,  327). 

Upon  the  trial  defendant  proved  the  foregoing 
facts  and  offered  in  evidence  the  release.  Objected 
to;  objection  overruled;  exception.  Defend- 
ant also  offered  the  depositions  of  several  Indiana 
lawyers  that  in  the  latter  State  the  Common  Law 
rule  that  a  release  of  one  partner  was  a  release  of 
all  remained  in  full  force.  Objected  to ;  objection 
overruled ;  exception.  The  Court  charged  the 
jury  as  follows:  ** Under  the  state  of  facts  pre- 
sented your  verdict  must  be  for  the  defendant  for 
the  reason  that  a  release  to  Joseph  Eckhouse,  the 
defendant's  partner,  executed  in  Indiana  is  a  re- 
lease of  both.  The  defendant  cannot  be  held 
on  this  judgment  because  of  the  release  executed 
to  Eckhouse  the  co-partner." 

Verdict  and  judgment  for  defendant.  Plaintiflfe 
took  this  writ,  assigning  for  error  the  admission 
of  the  evidence  objected  to  and  the  charge  of  the 
Court. 

Walter  J,  Buddy  for  the  plaintiffs  in  error. 

The  rule  of  common  law  that  a  release  of  one 
joint  obligor  or  co-partner  operates  as  a  release 
of  all  is  applicable  only  to  technical  releases  under 
seal. 

Bennett  v,  Cadwell,  20  Sm.  253* 
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Burke  v.  Noble,  12  Wr.  168. 

Solby  V.  Forbes,  6  E.  C.  L.  ii. 
The  release  was  not  under  seal.  The  affidavit 
upon  which  the  rule  to  open  the  judgment  was 
granted  was  a  substitute  for  a  bill  in  equity  to 
restrain  the  plaintifTs  from  issuing  execution  on 
the  judgment  and  for  relief  therefrom.  The  de- 
fence set  up  for  relief  from  the  payment  of  an 
honest  debt  is  a  purely  technical  one.  Had  the 
defendant  gone  into  a  Court  of  equity,  he  would 
have  been  required  to  pay  half  the  debt  or  to 
show  an  equivalent  to  payment.  For  he  who 
would  have  equity  must  do  equity. 
Sharp  &*  Alleman^  contra. 
By  the  law  of  Indiana  a  release  of  one  partner 
IS  a  release  of  all.  The  release  being  effective  by 
the  law  of  the  place  of  delivery  is  effective  every- 
where. 

Story  oh  the  Conflict  of  Laws,  {  41 1. 

Berge  on  Suretyship  301. 

Levy  V.  Levy,  2  W.  N.  C.  1 17. 

Searight  v.  Galbraith,  4  Dall.  325. 

[Agnew,  C.  J.  How  is  it  under  a  judgment 
where  the  status  of  both  parties  is  fixed  in  Penn- 
sylvania? How  far  can  a  party  whose  status  is 
fixed  here  set  up  such  a  release  at  law  or  in  equity 
as  a  dissolution  of  a  judgment  already  taken  ?] 

Unless  this  is  recognized  as  a  release  of  both 
partners,  the  rights  of  Eckhouse  thereunder  are 
not  protected,  forif  recovery  were  allowed  against 
Kaster  he  would  be  entitled  to  an  action  over  at 
common  law  against  Eckhouse,  independent  of 
his  agreement,  for  contribution.  The  release 
then  to  Eckhouse  would  be  a  nullity.  To  pre- 
vent this  the  law  construes  the  release  of  one  to 
be  the  release  of  all.  The  case  is  simply  one  of 
ignorance  of  law  as  to  the  effect  of  the  release. 

Jan.  2ist,  1878.  The  Court.  Lazarus  H. 
Kaster  and  Joseph  Eckhouse,  late  partners,  doing 
business  in  the  State  of  Indiana,  contracted  a  debt 
for  goods  purchased  of  F.  Greenwald  &  Co.,  in 
Philadelphia.  In  the  action  brought  for  recovery 
of  that  debt,  judgment  was  taken  against  Kaster 
for  want  of  appearance.  The  summons  was  re- 
turned nihil  Iiabet  as  to  Eckhouse.  Afterwards 
suit  was  brought  against  Eckhouse  in  Indiana. 
The  plaintiffs,  by  their  attorneys  in  fact,  on  the 
4th  of  February,  1875,  in  consideration  of  I700 
paid  by  Eckhouse,  released  all  fights  of  action 
against  him,  and  surrendered  all  claims  on  account 
of  indebtedness  of  him,  or  of  the  firm  of  Kaster 
&  Eckhouse,  reserving  all  rights,  claims,  and  liens 
against  said  Kaster  by  reason  of  their  judgment 
against  him  in  the  District  Court  of  Philadelphia, 
for  the  sum  of  14547-98,  Upon  Kaster*s  appli- 
cation an  issue  was  ordered  to  determine  the 
question  whether  that  release  operated  as  a  satis- 
faction of  the  judgment.  At  the  trial  of  the  issue 
the  learned  Judge  instructed  the  jury  to  find  for 
the  defendant,  for  the  reason  that  a  release  to 


Joseph  Eckhouse,  the  defendant's  partner,  exe- 
cuted in  Indiana,  is  a  release  of  both.  This  de- 
cree is  assigned  for  error,  and  is  the  only  assign- 
ment that  requires  consideration. 

Though  the  writing  is  not  a  technical  release, 
and  possibly  could  be  construed  as  an  agreement 
not  to  sue,  it  may  be  conceded  that,  by  the  laws 
of  Indiana,  it  is  a  valid  release,  and  governed  by 
the  principles  of  the  common  law. 

The  rule  that  a  release  of  one  joint  obligor  or 
promisor  operates  as  a  release  of  his  co-obligors 
or  promisors,  has  long  been  confined  to  technical 
releases,  and  these  by  means  of  recitals  and  pro- 
visos may  be  limited  to  one  alone.  In  Solby  v, 
Forbes  (6  E.  C.  L.  R.  1 1),  a  release  of  one  of  two 
partners,  with  a  proviso  that  it  should  not  preju- 
dice the  releasor's  claim  against  the  other,  was 
held  not  to  be  a;  discharge  of  the  other.  And  in 
Thompson  v.  jack  (54  Id.  540)  the  release  of  one 
of  two  joint  and  several  obligors  with  a  proviso, 
was  held  not  a  release  of  the  other,  because  the 
whole  deed  should  be  looked  at  in  order  to  see 
the  intention  of  the  parties,  and  when  the  inten- 
tion of  the  parties  is  clear,  strong  grounds  should 
be  laid  to  induce  the  Court  not  to  give  effect  to 
the  deed  according  to  such  intention.  So  in 
Burke  et  ai,  v.  Noble  (12  Wright,  168),  it  was 
held  that  a  release  of  one  of  several  joint  debtors 
on  payment  of  his  proportion  of  the  debt  does 
not  discharge  the  others,  if  it  was  not  the  inten- 
tion of  the  parties.  If  a  deed  can  operate  in  two 
ways,  one  consistent  with  the  intention  and  the 
other  repugnant  to  it.  Courts  will  ever  be  astute 
so  to  construe  the  law  as  to  give  effect  to  the 
intent.  Therefore  by  the  rules  of  the  common 
law,  the  intention  of  the  parties  clearly  expressed 
in  the  release  to  Eckhouse  shall  have  effect. 

Aside  from  the  principles  stated,  how  is  Kaster 
discharged  from  the  judgment?  The  debt  was 
contracted,  and  judgment  thereon  obtained  in 
Pennsylvania.  By  the  law  of  this  State  the  plain- 
tiffs could  compromise  with  and  discharge  Eck- 
house from  his  proportion  of  the  debt,  which 
would  be  deemed  as  payment  to  them  of  such 
proportion  without  prejudice  to  their  right  to 
recover  the  other  portion  from  Kaster  and  with- 
out prejudice  to  his  right  for  contribution  against 
Eckhouse.  As  to  the  extent  of  contribution,  on 
settlement  between  Kaster  and  Eckhouse,  we  say 
nothing.  No  act  has  been  done  to  defeat  the 
right.  The  judgment  fixed  Kaster  for  the  whole 
indebtedness. 

^The  plaintiffs  are  considered  as  having  received 
half  of  it  from  his  former  partner,  and,  in  equity, 
have  no  claim  for  more  than  half  the  judgment. 
When  Kaster  comes  and  demands  discharge  from 
the  whole  upon  averment,  that  he  himself  has 
paid  no  part  of  it,  but  that,  for  a  small  sum,  they 
released  Eckhouse,  expressly  reserving  their  rights 
against  him  on  the  judgment,  he  makes  an  uncon- 
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scionable  claim  which  should  not  be  granted  ex- 
cept in  obedience  to  positive  law.  No  law  re- 
quires Courts  to  open  their  judgments  to  such 
an  end.  Had  the  plaintiffs  entered  credit  for  a 
moiety  of  the  judgment  there  would  have  been  no 
reason  for  an  issue. 

The  jury  should  have  been  instructed  to  find 
for  the  plaintiffs  for  one-half  the  amount  of  the 
judgment. 

Judgment  reversed,  and  ventre  de  novo  awarded. 

Opinion  by  Trunkey.  J. 


Jan.  '77,  182.  Jan.  7,  1878. 

Gather  v.  Bray  ct  al. 

Landlord  and  tenant — Replevin — Form  of  verdict 
— Practice — Res  cuijudicata. 

The  fact  that  a  verdict  for  defendant  in  an  action  of 
replevin  contained  no  fi'iding  of  the  value  of  the  goods,  or 
of  the  amount  of  rent  in  arrear,  does  not  prevent  the  entry 
of  judgment  for  defendant  thereon. 

After  a  verdict  for  defendant  in  an  action  of  replevin,  it 
is  no  ground  for  arrest  of  judgment  that,  since  the  verdict, 
judgment  has  been  entered  for  plaintiff  in  another  Court 
of  the  same  county  upon  a  verdict  obtained  prior  to  the 
» verdict  in  the  first-named  suit,  in  an  action  of  replevin  be- 
tween the  same  parties,  involving  the  right  to  another 
month's  rent  of  the  same  premises. 

Error  to  Common  Pleas  No.  2,  of  Philadelphia 
County. 

Replevin,  brought  November  13th,  1875,  by 
John  Cather  against  John  J.  Bray,  landlord,  and 
Henry  H.  Dambly,  bailiff.  The  sheriff  returned : 
"  Replevied  as  commanded,  .  .  .  and  property 
delivered  to  the  plaintiff."  The  narr.  was  in  the 
usual  form.  John  J.  Bray  filed  an  avowry,  set- 
ting out  a  demise  to  the  plaintiff  by  the  defend- 
ant of  certain  premises  in  Frankford,  at  a  yearly 
rental  of  J420,  payable  monthly ;  the  holding  of 
said  premises  by  the  plaintiff  from  the  25th  day 
July,  1872,  until  the  ist  day  of  November,  1875, 
and  the  taking  of  the  goods,  as  for  a  distress,  for 
the  rent  of  the  month  of  October,  1875,  due  and 
in  arrear.  Henry  H.  Dambly  made  cognizance 
as  bailiff  of  the  defendant. 

The  plaintiff  pleaded  an  entry  by  the  said  de- 
fendants into  and  upon,  and  an  eviction  of  the 
plaintiff  from  a  certain  two-story  back  building, 
part  of  the  premises  demised  to  him  on  the  ^th 
day  of  September,  1875,  before  any  part  of  said 
rent  was  due  or  in  arrear.  Replication  and 
issue. 

On  October  20th,  1876,  the  cause  was  tried, 
and  the  jury  found  a  ''verdict  for  the  defend- 
ants."    This  verdict  contained  no  finding  of 


the  valu^  of  the  goods,  or  of  the  amount  of  rent  in 
arrears. 

Previous  to  this  verdict,  a  suit  in  Common 
Pleas  No.  4  between  the  same  parties,  invohnng 
the  right  of  defendant  to  distrain  for  the  No- 
vember rent  of  the  same  premises,  had  been 
tried,  and  resulted  in  a  verdict  for  plaintiff.  Af- 
ter the  verdict  in  Common  Pleas  No.  2,  plaintiff 
entered  judgment  on  the  verdict  in  No  4,  and 
then  filed  a  motion  in  No.  2  in  arrest  of  judg- 
ment, upon  the  ground  that,  as  the  suit  in  No.  4 
was  between  the  same  parties  and  for  the  same 
cause  of  action,  the  judgment  in  that  case  was 
conclusive.  The  Court,  however,  entered  judg- 
ment for  defendant  on  the  verdict. 

Plaintiff  took  this  writ,  assigning  for  error  the 
entry  of  judgment  upon  an  incomplete  verdict, 
and  after  the  judgment  in  the  case  in  Common 
Pleas  No.  4. 

Edward  JR,  Worrell j  for  the  plaintiff  in  error. 

The  jury  failed  to  find  the  value  of  the  goods 
and  the  amount  of  rent  in  arrear.  A  verdict  in 
an  action  of  debt,  finding  no  specific  sum,  is 
void. 

Schmertz  v.  Shreeve,  12  Sm.  457. 
Weidel  v.  Roseberry,  13  S.  &  R.  178. 
Miller  v.  Hower,  2  Rawle,  53. 

The  judgment  in  Common  Pleas  No.  4  con- 
cluded the  Court  of  Common  Pleas  No.  2 ;  for  it 
is  a  principle  of  public  policy  that  an  issue  shall 
not  be  twice  determined. 

Marsh  v.  Pier,  4  Rawle,  273. 

Walter  /,  Budd,  contra. 
Notwithstanding  the  failure  of  the  jury,  through 
inadvertence,  to  find  the  value  of  the  goods  and 
the  amount  of  rent  in  arrear,  the  common  law 
judgment  of  de  retomo  habendo  may  be  entered 
for  the  defendants  on  their  verdict. 

I  Saunder's  Rep.,  195,  n.  3. 

Allbright  V.  Pickle,  4  Yeates,  264. 

Smith  V.  Aurand,  10  S.  &  R.  92. 
Weidel  v»  Rosieberry,  cited  on  the  other  side, 
is  an  express  authority  for  sustaining  the  judg- 
ment. If  the  plaintiff  intended  to  rely  upon  the 
verdict  in  his  favor  in  C.  P.  No.  4,  he  should 
have  entered  judgment  thereon  before  the  trial 
in  this  case,  and  have  put  it  in  evidence,  or  by 
suitable  plea  put  it  on  record.  Having  failed  to 
do  so,  he  is  now  estopped  by  his  own  negligence. 

Jan.  14,  1878.  The  Court.  The  defendants 
avowed  for  rent  after  a  replevy  of  the  goods  and 
delivery  thereof  to  the  plaintiff,  and  accepted  a 
verdict  for  the  defendants  without  more,  by  enter- 
ing judgment  thereon.  Whether  this  verdict  and 
judgment  will  avail  h'm  in  the  end,  we  are  not 
now  called  upon  to  jay.  But  if  there  be  error  in 
this,  it  is  one  of  which  the  plaintiff  cannot  com- 
plain.    He  has  his  goods. 

The  other  error  insisted  upon  is  not  a%*ailable. 
This  action  was  for  the  distress  for  rent  of  Oclo- 
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ber.  The  action  in  the  Common  Pleas  No.  4 
was  for  the  distress  for  the  rent  of  November. 

The  latter  action  was  not  concluded  by  judg- 
ment until  the  1 7th  of  November,  1876,  after  the 
verdict  had  been  rendered  in  the  present  action 
in  October  previously.  The  second  suit  on  ac- 
count of  the  November  rent  was  neither  pleaded 
nor  given  in  evidence,  if,  indeed,  it  could  have 
been.  Clearly  it  was  not  matter  which  could  be 
set  up  in  arrest  of  jud[;ment  on  the  verdict  of  the 
previous  October  for  a  diiTerent  month's  rent. 

We  discover  no  error  in  the  record,  and  the 
judgment  is  therefore  affirmed. 

Per  Curiam. 


Jan.  »77,  284.  Jan.  15,  1878. 

Bush  V.  The  National  Oil  Refining  Co. 

Landlord  and  tenant —  Use  and  occupation —  Ten- 
ant by  sufferance — Liability  of ^  for  rent, 

A  tenant  holding  over  by  sufTerance  after  the  termina- 
tion of  his  lease  is  liable  to  the  landlord  for  rent  accruing 
daring  the  time  intervening  between  the  termination  of  the 
lease  and  the  election  of  the  landlord  to  treat  him  as  a 
trespasser  by  bringing  an  action  of  ejectment. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Assumpsit,  by  The  National  Oil  Refining  Com- 
pany against  Bush,  for  the  use  and  occupation  of 
an  oil  refinery  from  April  ist,  1875,  ^^  August 
5th,  1875.     Plea,  Non-assumpsit. 

Upon  the  trial  (before  Biddle,  J.),  it  ap- 
peared that  the  defendant  had  entered  into  pos- 
session of  the  premises  on  January  ist,  1874, 
while  negotiating  with  the  plaintiffs  for  a  lease 
for  one  year  with  the  privilege  of  five  years.  No 
lease  was  ever  made,  the  parties  being  unable  to 
agree  upon  the  details.  On  October  i,  1874, 
the  plaintiffs  ser\ed  on  the  defendant  a  notice  to 
quit  the  premises  on  January  ist,  1875.  The 
defendant  did  not  regard  this  notice,  but  re- 
mained in  possession.  On  July  26th,  1875,  ^^ 
plaintiffs  instituted  an  action  of  ejectment  to  re- 
cover the  possession.  On  August  5th,  1875,  the 
defendant  quit  and  surrendered  the  keys.  The 
defendant  paid  rent  to  January  ist,  1875. 

The  defendant  offered  in  evidence  a  certified 
copy  of  the  proceedings  in  ejectment  to  show 
that  the  plaintiffs  never  recognized  the  defendant 
as  their  tenant  or  otherwise  than  as  a  trespasser. 
Objected  to ;  objection  sustained  ;  exception. 

The  defendant  presented,  inter  alia,  the  fol- 
lowing points:  (2)  The  notice  to  quit  in  Octo- 
ber, 1874,  followed  by  the  ejectment,  were  a 
disaffirmance  of  the  defendant's  right  to  remain 
on  the  premises,  and  the  plaintiffs  cannot  recover 
in  this  action.     Refused,     (3)  Unless  there  is 


evidence  that  the  plaintiffs  consented  to  the  de- 
fendant remaining  on  the  premises,  after  Jan. 
I,  1875,  there  can  be  no  recovery  in  this  action, 
and  mere  silence  does  not  constitute  such  con- 
sent.    Refused, 

The  Court  charged  the  jury  as  follows:  "If 
you  believe  that  the  landlord  permitted  the  de- 
fendant to  remain,  and  he  did  remain  until  Au- 
gust 5,  1875,  and  occupied  the  premises,  he  is 
entitled  to  recover  whatever  sum  the  premises 
were  worth,  for  ure  and  occupation." 

Verdict  and  judg-ment  for  the  plaintiffs.  The 
defendant  took  this  writ,  assi£;ning  for  error, 
inter  alia,  the  char[;e  of  the  Court  and  the  refu- 
sal of  his  points  as  above. 

Schick  zxi&  Junkin^  for  the  plaintiffs  in  error. 
Tenants  by  sufferance  are  not  liable  for  use 
and  occupation. 

Cruise  on  Real  Property,  Chap.  2,  {{  I,  4,  5  (Lon- 
don Ed.  1835). 
4  Kent's  Comm.  117. 
Flood  V.  Flood,  I  Allen,  217. 
Delano  v.  Montague,  4  Cush.  42. 
Featherstonhaugh  v,  Bradshaw,  I  Wend.  134. 

As  to  the  statutes  of  4  Geo.  II.,  Chap.  28,  and 
II  Geo.  II.,  Chap.  19,  the  first  is  not  reported 
as  in  force  in  Pennsylvania,  and  of  the  second 
there  are  in  force  only  two  sections,  which  do  not 
affect  this  subject.  Consequently  the  common 
law  prevails  in  Pennsylvania. 

Bush  was  a  tenant  by  sufferance,  for  having 
come  rightfully  into  possession  after  his  estate 
ended  he  continued  in  possession  and  wrongfully 
held  over. 

Woodfall's  Landlord  and  Tenant,  1 87. 

4  Kent's  Com.  ♦116. 

Bannon  v,  Brandon,  10  C.  263. 

Therefore,  Bush  is  not  liable  in  this  action. 

But  if  Bush  was  not  a  tenant  by  sufferance  after 
Jan.  I,  1875,  his  relation  to  the  owners  was  such 
that  they  were  bound  to  elect  to  treat  him  either 
as  tenant  or  trespasser.  By  their  conduct,  and 
especially  by  their  action  of  ejectment,  they  elect- 
ed to  treat  him  as  trespasser,  and  they  cannot  now 
sue  him  as  tenant. 

Wiitbankj  contra. 

By  the  law  of  Pennsylvania  tenant  by  suffer- 
ance is  liable  for  use  and  occupation.  If,  by 
merely  holding  over  at  sufferance,  his  contract 
relation  is  severed,  then  he  holds  by  adverse  title, 
and  thus  might  acquire  a  fee  against  his  landlord 
by  lapse  of  time.  That  this  is  not  so,  is  ruled 
in — 

Bannon  v,  Brandon,  10  C.  263. 
Long  V.  Mast,  1  Jones,  189. 

In  the  Orphans'  Court  a  landlord's  claim  for 
use  and  occupation  against  his  tenant  by  sufTer- 
ance  has  been  allowed,  and  this  wai  affirmed  by 
the  Supreme  Court. 

Stockton's  App.,  14  Sm.  58. 

Had  there  been  any  validity  in  the  distinction 
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made,  an  issue  could  have  been  framed  for  a  jury 
trial  in  a  common  law  court. 

Admitting  that  the  bringing  of  the  action  of 
ejectment  was  a  conclusive  election  by  the  land- 
lord, it  affected  his  future  relations  with  his  ten- 
ant, and  not  his  relations  in  the  past. 

Jan.  28,  1878.  THECoimx.  The  defendant 
below  was  a  tenant  holding  over  by  sufferance 
after  the  termination  of  his  lease,  and  the  action 
was  for  the  use  and  occupation  of  the  premises 
for  the  time  intervening  between  the  termination 
of  the  lease  and  the  election  of  his  landlord  to 
treat  him  as  a  trespasser  by  bringing  an  action  of 
ejectment. 

That  the  defendant  came  in  and  held  possession 
under  the  plaintifis  as  his  landlord  is  an  undis- 
puted fact. 

Until  his  landlord  elected  to  treat  him  as  a 
trespasser  by  terminating  his  tenancy  by  suffer- 
ance, he  cannot  gainsay  the  relation  which  he 
assumes  by  his  own  act  of  holding  over.  The 
law  will  raise  an  implied  promise  to  pay  for  a  use 
and  occupancy  thus  acquired  and  continued. 
The  relation  is  sustained  by  legal  analogies. 
Thus  a  tenant  so  holding  over  cannot  set  up  the 
statute  of  limitations  against  his  landlord,  without 
showing  an  open  and  notorious  ouster,  by  an  un- 
equivocal act  of  hostility  to  the  landlord's  title, 
and  notice  thereof  in  fact,  or  which  may  be  pre- 
sumed from  the  circumstances.  We  see  no  error 
to  complain  of. 

Judgment  affirmed.     Per  Curiam. 


(Common  JJleas— IBquitg. 


C.  P.  No.  2.  Feb.  23,  1878. 

Laughlin  v.  Finley. 
S^f-  off — Equity  will  not  ordinarily  restrain  action 
at  law  to  allow  an  account  to  be  tctken  for  set- 
off merely. 

Motion  for  special  injunction. 
The  bill  set  forth  that  in  March,  1876,  the  de- 
fendant Finley  brought  suit  to  recover  the  sum 
of  $2400,  the  amount  of  a  promissory  note  given 
to  him  by  Laughlin  (complainant)  in  payment  of 
a  half  interest  in  a  vessel  which  complainant  pur- 
chased from  defendant.  This  amount  complainant 
admits  to  be  due,  but  claims  a  set-off  arising  from 
other  transactions  involving  the  settlement  of  ac- 


counts too  complicated  to  be  properly  liquidated 
by  a  jury. 

The  bill  prayed  an  account,  and  that,  in  the 
mean  time,  the  defendant  be  restrained  from 
further  proceeding  in  his  said  action  at  law. 

Coulston,  for  the  motion,  cited — 
Russell  V,  Miller,  4  S.  155. 

Edmunds f  contra,  was  not  called  on. 

The  Court.  Ekiuity  will  not,  at  least  under 
ordinary  circumstances,  enjoin  execution  at  law 
to  await  the  determination  in  equity  of  a  mere 
set-off,  but  the  complainant  may  go  on  with  h:s 
bill  for  an  account,  and  on  getting  a  decree  for 
a  balance  in  his  favor  nlay  have  it  set  off.  Ar.d 
in  a  case  of  fraud,  or,  possibly,  of  insolvency, 
the  Court  of  law  may  stay  execution  till  the  ac- 
count has  been  taken.  But  this  motion  b  cer- 
tainly premature. 

Injunction  refused. 


C.  P.  No.  3.  .Sept.  18,  1877. 

Kersey  Oil  and  Mineral  Co.  and  H.  A. 
Guernsey,  a  stockholder  and  creditor 
thereof,  v.  Oil  Creek  and  Allegheny 
River  R.  R.  Co. 
Equity —  What  action  of  the  directors  of  a  corpo- 
ration is  ultra  vites — Lease  of  the  property  of 
the  company  without  notice  to  the  president^ 
who  was  a  director  and  stockholder — What 
will  affect  lessee  with  notice — RcUificcUion  cf 
lease  by  Act  of  Assembly — Compensation  to 
lessee  for  improvements  made  ad  interim — Mere 
silence  does  not  amount  to  acquiescence — Fraud 
— Sufficient  evidence  upon  which  to  state  an 
(ucount, 

Sur  exceptions  to  Master's  report. 
The  material  facts,  as  they  appeared  from  the 
bill,  answer,  and  Master's  report,  were  as  fol- 
lows : — 

The  Kersey  Oil  and  Mineral  Company  was  in- 
corporated in  1 86 1,  and  had  then  a  capital  of 
$2000.  Its  powers  were  limited  to  boring  for  oil 
and  mining  minerals.  Nothing  was  done  under 
this  charter.  On  10  December,  1864,  Henry  A. 
Guernsey  purchased  the  charter  and  the  forty 
shares  constituting  the  capital  stock  of  the  cor- 
poration, paying  for  the  stock  |i  per  share.  In 
1864  an  Act  of  Assembly  was  passed,  authoriz- 
ing the  company  to  build  a  railroad  not  exceed- 
ing thirty  miles  in  length,  and  to  increase  its 
capital  to  |i, 000,000,  in  shares  of  $50  each. 
Under  this  a  road  was  located  to  Oil  City,  a  dis- 
tance of  eight  miles. 

On  25th  May,  1865,  Henry  A.  Guernsey,  un- 
der resolutions  of  the  board  of  directors,  which 
appropriated  to  him  ten  thousand  shares  of  the 
st<xJC|  and  authorized  him  to  complete  the  road. 
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and  to  dispose  of  the  remaining  ten  thousand 
shares  for  that  purpose,  entered  into  an  agree- 
ment, in  writing,  with  S.  S.  Briggs,  S.  A.  Hat- 
field, Isaac  Miller,  and  W.  H.  Coffin,  by  which, 
upon  the  payment  by  them  of  I60.000,  to  be 
used  in  the  construction  of  the  roaa  from  Oil 
City  to  Plummer,  he  agreed  to  issue  and  deliver 
to  them  certificates  for  8000  shares  of  the  Kersey 
Oil  Co.  It  was  also  stipulated  that  Henry  A. 
Guernsey  should  be  the  owner  of  the  10,000 
shares,  and  that  these  18,000  shares  should  be 
regarded  as  paid  in  capital,  and  that  2000  more 
shares  (making  in  all  the  20,000  shares  at  ^50 
each,  authorized  by  the  Act  of  1864  to  be  issued) 
should  be  disposed  of  for  the  benefit  of  the  said 
company. 

It  was  further  stipulated  that  after  the  comple- 
tion of  the  road  "the  said  Henry  A.  Guernsey 
is  to  receive  from  the  net  earnings  of  the  said 
the  Kersey  Oil  and  Mineral  Company  the  sum  of 
$130,000,  in  full  of  all  the  indebtedness  of  the 
said  company  to  him  up  to  this  date.*' 

The  company  was  duly  organized,  all  of  the 
parties  to  the  agreement  becoming  officers,  and 
the  road  was  built  for  a  distance  of  three  miles 
and  used  by  the  corporation.  Henry  A.  Guern- 
sey was  the  president  of  the  company  from  its 
reorganization,  and  superintended  the  construc- 
tion of  the  road. 

About  the  latter  part  of  the  year  1865  the 
other  directors  of  the  company,  during  the  ab- 
sence of  Henry  A.  Guernsey,  met  without  giv- 
ing him  any  notice  whatever  of  the  meeting,  and 
then  passed  resolutions  directing  the  leasing  of 
the  road  to  the  Farmers*  Railroad  Company,  the 
latter  agreeing  to  pay  an  annual  rental  of  one 
dollar,  and  to  transport  the  oil  of  the  Kersey  Co. 
at  ten  cents  per  barrel. 

On  the  27th  day  of  February,  1866,  Isaac  Mil- 
ler, vice-president,  and  S.  A.  Hatfield,  James  W. 
Guernsey,  and  W.  H.  Coffin,  as  directors  of  the 
Kersey  Oil  Company,  acting  under  the  authority 
of  the  above  resolutions,  executed  a  lease  of  their 
road  to  the  Farmers'  Railroad  of  Venango 
County,  the  latter  company  acting- in  that  behalf 
by  the  said  W.  H.  Coffin,  its  president.  Hence 
he  appears  in  the  transaction  both  as  lessor  and 
lessee.  It  did  not  appear  that  any  other  than 
the  said  W.  H.  Coffin  and  one  James  Bishop  con- 
stituted the  Farmers'  Railroad  Company.  The 
said  company,  under  the  lease,  took  possession 
of  the  Oil  Company's  road,  completed  the  line 
to  Rouseville,  and  operated  the  completed  road. 

Upon  H.  A.  Guernsey's  return  to  the  oil  re- 
gion, he  discovered  that  all  the  franchises  of  the 
company  had  been  thus  leased  by  the  other  offi- 
cers to  the  Farmers'  Company,  and  he,  in  the 
name  of  the  Kersey  Oil  and  Mineral  Company, 
demanded  a  return  of  the  company's  property. 
Ever  since,  the  said  Henry  A.  Guernsey  has  kept 
Vol.  v.— 10 


up  an  organization  of  the  said  Kersey  Oil  and 
Mineral  Company,  having  transferred  a  few 
shares  to  others,  that  they  might  serve  as  direc- 
tors, and  at  each  annual  election  has  been  chosen 
president. 

On  10  April,  1867,  an  Act  of  Assembly  was 
passed  and  approved,  ratifying  the  said  lease, 
**  notwithstanding  neither  of  the  roads  owned  by 
said  companies  was  fully  finished  and  completed 
at  the  date  of  said  lease." 

In  1868  the  Farmers'  Railroad  was  consoli- 
dated wkh  the  Oil  Creek  and  Allegheny  River 
Railroad  Company,  against  whom  the  present 
suit  was  instituted  in  1871. 

The  bill  prayed  (i)  a  restoration  of  the  pos- 
session of  the  said  railroad,  together  with  the 
rolling  stock  and  other  personal  property  of  the 
Kersey  Co. ;  (2)  That  the  lea^e  be  declared  null 
and  void ;  (3)  That  defendants  be  required  to 
account  for  all  moneys  collected  and  received  by 
them  for  toll,  freight,  or  fare  on  said  railroad. 

The  answer  admitted  the  lease,  but  averred 
that  the  same  was  valid,  and  that  the  complain- 
ants having  remained  silent  and  allowed  the  ex- 
penditure of  large  sums  or  money  by  defendants, 
were  estopped  from  alleging  the  lease  to  be  in- 
valid 

From  the  foregoing  facts,  the  Master  deduced 
as  findings  of  law :  (i)  That  the  Farmers'  Rail- 
road, having  fi.ll  notice  through  their  chief  offi- 
cer, the  validi:y  of  the  lea'»e  must  depend  solely 
upon  the  authori'y  of  the  lessors  to  make  it ;  that 
the  parties  to  the  lease  had,  in  all  their  prior 
transactions,  recognized  Henry  A.  Guernsey  as 
the  president  of  the  Kersey  Company  and  the 
owner  of  a  controlling  amount  ot  the  stock ;  that 
Henry  A.  Guernsey  having  no  notice  of  the 
meeting  of  the  directors  of  the  company,  their 
action  was  ultra  vires ^  and  the  lease  of  no  effect . 
(2)  That  the  Kersey  Oil  and  Mineral  Company 
is  a  corporation  having  vitality  to  receive  any 
reversion  which  might  be  acquired  by  the  opera- 
tion of  the  law  up)dn  the  facts  of  the  case.  (3) 
That  Henry  A.  Guernsey  was  a  stockholder.  (4) 
That  Henry  A.  Guernsey  is  a  creditor  to  the 
amount  of  1130,000,  and  entitled  to  demand 
the  above  sum,  and  would,  therefore,  on  the 
ground  of  fraud,  have  a  standing  in  a  Court  of 
Equity  in  the  attitude  of  a  creditor,  if  in  no 
other.  (5)  That  the  complainants  are  not  bound 
to  tender  restitution,  no  acts  of  theirs  having 
amounted  to  an  acquiescence. 

The  Master  reported  that  the  first  and  secord 
prayers  of  the  bill  should  be  granted,  but  denied 
the  third,  because:  (1)  There  was  no  evidence 
before  him  on  which  he  could  state  an  account, 
and  ^2)  A  Court  of  Equity  will  not  entertain 
jurisdiction  to  compel  the  payment  of  money 
when  the  same  may  be  recovered  in  an  action  at 
law. 
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To  this  report  the  complainants  filed  an  excep- 
tion, because  the  Master  had  not  stated  an  ac- 
count, and  the  defendants  filed  fifteen  exceptions, 
covering  all  the  points  of  the  case. 

Samuel  Gustine  Thompson^  for  defendants. 
The  contract  and  lease  was  valid.     It  was  exe- 
cuted under  the  seal  of  the  company  by  the  vice- 
president  and  a  majority  of  its  directors.     The 
presumption  is  that  it  is  valid. 
Green  on  ultra  vires ^  p.  453. 
In  re  County  Life  Assn.,  Law  Rep.  5  Ch.  288. 
And,  further,  as  to  the  validity  of  the  lease. 
In  re  Warwick  and  Worcester  R.  R.  Co.,  35  Lng. 

L.  &  Eq.  1S7. 
Baird  v.  Bank  of  Washington,  II  S.  &  R.  411. 
Megargel  v.  llazleton  Co.,  4  Barr,  425. 
Delaware  and  Hudson  Canal  Co.  v,  Penna.  Coal  Co., 
9  Har.  131. 
The  lease  was  not  a  radical  change,  it  was  sim- 
ply an  auxiliary  to  mining  oil,  a  means  to  get  the 
oil  to  market. 

The  contract  and  lease  cannot  be  rescinded 
without  compensation  to  the  Farmers'  Company 
for  the  work  done. 

Fisher?/.  Wilson,  18  Indiana,  136. 
Peninsular  Bank  v.  Hanmer,  14  Mich.  208. 
Jennings  v.  CJajre,  13  Ills.  610. 
Tisdale  v,  Luckmore,  33  Maine,  461. 
The  contract  and  lease  cannot  be  rescinded, 
because  the  plaintiffs  company  is  estopped  by  its 
acquiescence  ar.d  silence. 

Hamilton  v,  Hamilton,  4  Barr,  193. 
Pittsburg!/.  Scott,  ill.  309. 
Carr  v.  Wallace,  7  Watts,  395. 
Masson  v.  Buvet,  I  Denio,  74. 
Lawrence  v.  Dale,  3  Johns.  Ch.  42. 
Wilbur  V.  Flood,  16  Mich.  41. 
Bradley  v.  Ballard,  55  Ills.  413. 
Williams  v,  Ketchum,  21  Wis.  432. 
Learning  v.  Wise,  23  Sm.  1 76. 

William  H.  Armstrongs  for  plaintiffs. 

Henry  A.  Guernsey  represents  the  Kersey  Oil 
and  Mineral  Company.  He  was  recognized  in 
every  transaction  by  those  who  appear  as  the 
lessors  to  the  Farmers*  Company,  as  the  owner 
of  10,000  shares  of  stock,  and  a  creditor  to  the 
extent  of  $130,000.  The  whole  tranaction  was 
a  fraud  on  Henry  A.  Guernsey.  That  the  lease 
was  recognized  by  all  the  parties  as  being  of  no 
effect  is  shown  by  the  fact  that  they  procured  an 
Act  to  validate  it.  That  Act,  however,  could  not 
affect  the  rights  of  Henry  A.  Guernsey  and  the 
Kersey  Company.  The  legislature  has  no  con 
stitutional  right  to  divest  vested  rights,  nor  to 
affect  stockholders  by  such  an  Act. 

An  account  has  been  refused  us  by  the  Master. 
I  understand  the  practice  to  be  that  the  Master 
reports  that  an  account  should  be  stated,  and  then 
the  Court  directs  him  to  make  up  an  account. 

[Ludlow,  P.  J.   Yes,  such  is  the  practice  here.] 

The  plaintiffs  are  not  compelled  to  tender  res- 
titution. This  was  an  illegal,  a  fraudulent,  a 
felonious  taking.     The  whole  object  was  to  cheat 


and  defraud  Henry  A.  Guernsey;  and  the  Farm- 
ers' Company,  through  their  president,  is  bound 
with  full  notice. 

Plaintiffs  counsel  cited : — 

Langolf  V,  Seiberlitch,  2  Pars.  £q.  64. 

Gordon  v,  Preston,  I  Watts,  385. 

Comm.  ex  reL  Claghom  et  aL  v,  CuUen  et  al,,  i  Har- 
ris, 133. 

McCurdy  v,  Myers,  8  Wr.  535 

Stewart  &  Foltz's  Appeal,  6  Sm.  413. 

Simons  v.  The  Vulcan  Oil  and  Mining  Co.,  1 1  Id.  202. 

C.  A.  V. 
Oct.  6,  1877.  The  Court  (after  stating  the 
facts).  The  defendants  derive  title  through  the 
Farmers'  Railroad  Company,  who  claim  title  by 
virtue  of  the  lease  to  them  by  the  Kersey  Oil 
Company.  The  validity  of  this  lease  is  therefore 
the  controlling  question  in  this  controversy. 

The  only  business  the  Kersey  Oil  Company 
was  employed  in  was  the  erection  of  the  road, 
which  was  the  only  valuable  property  or  fran- 
chise they  possessed.  The  lease  may  be  regarded 
as  a  transfer  of  the  road  for  a  nominal  considera- 
tion. It  is  not  speaking  too  strongly  to  say  that 
the  parties  ^ho  executed  and  accepted  the  lease 
conspired  to  cheat  the  plaintiff,  Henry  A.  Guern- 
sey, out  of  his  interest  in  the  road ;  and  that  the 
lease  was  the  means  adopted  to  consummate  that 
purpose. 

There  is  no  evidence  that  the  lease  was  exe- 
cuted, or  authorized  to  be  executed,  on  a  day 
fixed  by  the  charter  or  by-laws ;  or  at  a  time  of 
which  all  the  stockholders  or  directors  had  notice, 
or  of  which  they  may  be  presumed  to  have  had 
notice.  On  the  contrary,  it  conclusively  appears 
Henry  A.  Guernsey,  the  president,  and  a  director 
and  stockholder,  had  not  notice,  and  was  not 
present,  and  did  not  join  in  or  assent  to  the 
lease.  There  was  therefore  no  authority  in  the 
other  directors  to  make  the  lease,  and  it  is  in- 
valid. In  Gordon  v,  Preston  (1  Watts,  387), 
Gibson,  C.  J.,  says:  **When  the  day  has  not 
been  fixed  by  other  competent  authority  this  no- 
tice is  indispensable  to  a  legal  convention  for  the 
transaction  of  even  the  ordinary  business ;  but 
here  an  extraordinary  act  was  to  be  performed, 
the  hypothecation  of  the  real  estate,  and  there 
was  therefore  the  greater  reason  that  all  the  di- 
rectors should  be  summoned." 

The  only  effect  which  the  Act  of  Assembly 
ratifying  the  lease  could  have  would  be  to  estop 
the  Commonwealth  from  asserting  that  the  par- 
ties to  the  lease  had  not  the  authority  to  contract. 
This  is  evident  from  the  language  of  the  Act  itself. 
*'That  the  lease  ...  is  hereby  declared  legal 
and  valid,  notwithstanding  neither  of  the  roads 
owned  by  said  companies  was  fully  finished  and 
completed  at  the  date  of  said  lease.'* 

It  may  be  conceded  that  the  directors  of  the 
Oil  Company  had  a  right  to  sell  or  lease  the 
road ;  that  de  facto  officers  may  legally  act  j  that 
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a  majority  of  directors  may  bind  the  company, 
and  that  the  majority  may  act  either  all  together 
or  separately.  But  the  right  to  do  a  thing  does 
not  include  the  authority  to  do  it  illegally. 

It  is  contended  by  the  defendants  that  the  lease 
cannot  be  rescinded  without  compensation  to  the 
Farmers'  Railroad  Company  for  the  work  done. 
It  may  not  be  questioned  that  *'a  party  cannot 
rescind  a  contract  and  at  the  same  time  retain  the 
consideration  in  whole  or  in  part."  Henry  A. 
Guernsey  was  not  a  party  to  this  contract.  The 
oil  company  was  not  bound  by  it,  because  there 
was  no  authority  in  the  directors  to  make  it. 
Neither  Guernsey  nor  the  company  received  any 
consideration.  If  this  were  otherwise  it  must  be 
recollected  that  the  Farmers'  Railroad  Company 
had  knowledge  that  the  lease  was  invalid  when 
they  took  possession  under  it,  and  at  all  times 
thereafter  until  the  completion  of  their  road.  W. 
H..Coffin,  their  president,  was  a  director  of  the 
oil  company,  and  signed  the  lease.  They  were 
therefore  wrong-doers,  trespassers,  and  have  no 
equitable  claim  to  compensation. 

It  is  further  contended  that  the  contract  and 
lease  cannot  be  rescinded  because  the  plaintiffs 
company  is  estopped  by  its  acquiescence  and  si- 
lence. 

What  is  acquiescence  ?  It  is  something  more 
than  non-resistance.  It  is  more  than  passiveness, 
tmless  the  passiveness  induces  belief  in  error,  and 
then  it  becomes  an  act,  as  where  one  lo<^  on 
and  suffers  another  to  purchase  and  spend  money 
upon  land  under  an  erroneous  opinion  of  title, 
without  making  known  his  claim. 

It  is,  however,  a  well-settled  principle  "That 
equity  will  not,  on  the  mere  ground  of  silence, 
relieve  one  who  is  properly  acquainted  with  his 
rights,  or  who  has  the  means  of  becoming  so,  and 
yet  wilfully  undertakes  to  proceed  in  expending 
money  on  the  lands  of  another  without  obtaining 
or  asking  his  assent.  His  ignorance  of  it  is  wil- 
ful, and  he  acts  at  his  peril.  He  has  no  right  to 
complain  because  he  is  not  deceived ;  or  if  de- 
ceived, it  is  his  own  fault.  He,  in  fact,  stands 
in  the  situation  of  a  wrong-doer. ' '  (Carr  v,  Wal- 
lace, 7  Watts,  401.) 

The  Farmers'  Railroad  were  wrong-doers. 
They  knew,  or  might  have  known,  that  the  lease 
was  invalid.  Their  president  was  a  director  of 
the  oil  company  when  the  lease  was  executed. 
He  was,  moreover,  in  the  conspiracy  to  cheat  the 
plaintiff,  Guernsey,  out  of  his  interest  in  the 
road,  and  the  lease  was  the  means  used.  They 
are  not,  therefore,  in  a  position  to  set  up  acquies- 
cence as  against  any  one.  If  this  be  not  so, 
wherein  has  the  plaintiff,  Guernsey,  acquiesed? 
He  was  not  present  when  the  lease  was  executed. 
He  had  no  notice  or  knowledge  that  it  was  in 
contemplation.     He  says :  '*  I  lived  at  Philadel- 


phia, and  went  home  and  left  Mr.  S.  A.  Hat- 
field in  charge  as  superintendent ;  I  was  gone 
about  two  months ;  perhaps  more.  When  I  re- 
turned I  found  the  railroad  in  possession  of  a 
company,  representing  themselves  to  be  the  Far- 
mers' Railroad  Company,  Mr.  Hatfield  being  one 
of  that  company.  ...  I  demanded  possession 
of  all  the  things  they  had  taken  possession  of  I 
did  this  as  president  of  the  company.  My  de- 
mand was  refused." 

As  against  a  trespasser  and  wrong-doer,  what 
more  was  he  required  to  do  ?  It  was  not  neces- 
sary for  him,  day  by  day,  to  repeat  his  demand 
and  oppose  their  further  progress.  His  demand 
was  a  standing  protest  against  their  possession  and 
proceedings.  It  would  be  hard,  indeed,  in  view 
of  these  circumstances,  to  hold  that  a  mere  delay 
to  bring  suit  made  good  and  valid  the  wrongful 
and  oppressive  acts  of  the  defendants. 

All  of  the  exceptions  of  the  defendants  are  dis- 
missed. 

We  think  there  was  evidence  before  the  master 
from  which  an  account  might  be  stated.  We 
therefore  sustain  the  plaintiflf's  exception,  and 
refer  the  report  to  the  master  to  state  an  account. 

Opinion  by  Finletter,  J. 


C.  P.  No.  3.  Feb.  16,  1878, 

Smoot  V.  Harrah. 

Equity  practice — Security  for  costs  y  where  com- 
plcunant  resides  out  of  the  State — Rule  of  Court 
No.  XIV. — Proper  practice  in  equity  is  by  mo- 
tion— But  a  rule  for  security  for  costs  will 
not  necessarily  be  discharged. 
Rule  for  security  for  costs. 
The  plaintiff,  a  citizen  of  the  District  of  Colum- 
bia, filed  a  bill  in  equity  in  this  Court,  but  en- 
tered no  security  for  costs.     Thereupon  this  rule 
was  taken  under  Rule  of  Court  XIV.,  which  pro- 
vides : — 

"  In  cases  where  plaintiflfe  reside  out  of  the  State  .... 
the  defendant,  on  motion  and  aflfidavit  of  a  just  defence 
against  the  whole  demand,  may  have  a  rule  for  security 
for  costs ;  and  for  want  of  security,  at  a  time  named  by 
the  Court,  judgment  of  non-suit  will  be  entered  on  motion." 

y.  Af,  Moyery  for  the  rule. 

Samuel  Gustine  Thompson^  contra. 

A  rule  for  security  for  costs  is  unknown  in 
equity  proceedings.  The  proper  course  is  to 
make  a  formal  motion.  Rule  of  Court  XIV.  ap- 
plies exclusively  to  the  common-law  side  of  the 
Court.  This  is  clearly  proven  by  the  rule  itself, 
which  says:  **  And  for  want  of  security  .... 
judgment  of  non-suit  will  be  entered ,  etc. "  There 
can  be  no  such  thing  as  a  non-suit  in  equity. 

The  Court.  This  is  not  a  rule  of  course. 
We  certainly  have  a  right  to  order  security  in 
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cases  of  this  kind,  and  although  the  proper  prac- 
tice is  to  make  a  formal  motion,  yet  in  this  case 
it  will,  perhaps,  be  better  to  make  this — 

Rule  absolute. 

Per  Yerkes,  J. 


Common  illeas— Hato* 


C.  P.  No.  2.  Feb.  2, 1878. 

Gibb  &  Son  v.  Geisz. 

The  maker  of  a  promissory  note^  not  endorsed^ 

cannot  be  made  to  pay  the  costs  of  a  protest  by 

the  holder. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Plaintiff,  the  payee  of  a  promissory  note, 
brought  suit  thereon  against  the  maker,  and  also 
for  the  costs  of  protesting  the  same.  There  was 
no  endorser. 

Defendant  filed  an  affidavit  of  defence  denying 
his  liability  for  the  costs  of  the  protest,  but  making 
no  defence  to  the  remainder  of  the  claim. 

/.  M,  Gibb,  for  the  rule. 
W,  R,  Wister,  contra.     The  object  of  demand, 
notice,  and  protest  being  only  to  fix  the  liability 
of  the  endorser,  the  maker  should  not  be  unneces- 
sarily subjected  to  the  costs  of  the  same. 

Rule  absolute,  deducting  the  costs  of  protest. 


C.  P.  No.  2.  Feb.  29, 1878. 

Hope  Building  Association  v.  Dunagan. 

Practice —  Where  a  purchaser  of  property  at  a 
sheriff's  sale  failed  to  comply  with  the  terms 
of  the  sale  and  refused  to  return  the  writ,  the 
prothonotary ,  on  demand  of  counsel,  issued  a 
duplicate  writ — Proper  mode  of  procedure  in 
such  case. 

Rule  to  show  cause  why  a  duplicate  writ  of 
levari  facias  should  not  be  quashed  and  stricken 
from  the  record. 

At  the  sheriffs  sale  in  January,  1878,  the 
terms  of  which  were  that  the  **  balance  due  on 
the  purchase  money  should  be  paid  within  fifteen 
days  of  the  date  of  the  sale,"  defendant  pur- 
chased a  parcel  of  real  estate.  In  accordance 
with  the  practice  of  the  sherifTs  office  the  defend- 
ant borrowed  the  original  writ  for  the  purpose  of 


preparing  the  sheriffs  deed.  The  terms  of  the 
sale  not  having  been  complied  with  at  the  end  of 
the  fifteen  days,  and  defendant  refusing  to  restore 
the  writ  to  the  sheriff,  the  latter  through  the 
plaintiffs  counsel  procured  a  duplicate  from  the 
prothonotary  and  returned  it  **  terms  of  sale  not 
complied  with."  Defendant  thereupon  obtained 
this  rule,  upon  an  affidavit  setting  forth  the  fore- 
going facts,  and  further,  that  as  purchaser  he  had 
mortgaged  the  property  to  a  building  association 
in  order  to  raise  the  balance  of  the  purchase 
money  due  the  sheriff,  which  balance  was  now 
ready  to  be  paid ;  that  he  had  been  requested  by 
counsel  for  the  plaintiff  to  return  the  writ  in 
order  that  the  property  might  be  again  exposed 
for  sale  as  through  a  mistake  it  had  not  been  bid 
up  to  the  amount  it  should  have  brought ;  this  he 
refused  to  do,  and  that  plaintiffs  counsel  thereupon 
procured  the  prothonotary  to  issue  the  duplicate 
writ.  • 

Gorman,  for  the  rule.  The  prothonotary  can 
not  of  his  own  motion  issue  a  writ.  This  writ 
has  gone  out  without  authority,  and  therefore 
should  be  stricken  off. 

E,  C,  Quin,  contra.  This  writ  was  issued  in 
consequence  of  the  purchaser's  own  wrong.  As 
he  failed  to  comply  with  the  terms  of  sale  or  re- 
store the  original  writ,  he  has  no  standing  here. 

The  Court.  The  proper  practice  would  be 
for  the  prothonotary  to  come  into  Court  and  get 
an  order  to  replace  a  lost  paper  by  a  duplicate. 
The  original  writ  was  not  in  fact  lost  at  all,  but 
wa6  detained  in  the  hands  of  the  purchaser  after 
the  time  when  it  ought  to  have  been  restored  to 
the  sheriff  and  the  purchase-money  paid.  Under 
such  circumstances  the  Court  would  enforce  the 
immediate  restoration  of  the  original  by  very 
summary  process,  rather  than  issue  a  duplicate. 
But  the  purchaser  is  not  in  a  position  to  make 
this  objection,  nor  would  he  be  in  any  way  a 
gainer  by  it  if  we  made  this  rule  absolute.  In 
that  case  the  sheriff  would  simply  transfer  his  re- 
turn of  *'  terms  of  sale  not  complied  with"  from 
the  present  duplicate  to  the  original  writ,  and 
the  purchaser  would  stand  exactly  as  he  does 
now — in  the  position  of  having  forfeited  his 
rights  by  delay  beyond  the  stipulated  time. 
What  he  really  wants  the  Court  to  do  is  in  effect 
to  set  aside  a  sheriffs  return  regular  on  its  fece 
because  he  says  it  is  not  true  in  fact.  We  do  not 
think  the  facts  sustain  his  assertion  in  this  respect, 
and  even  if  they  did  with  entire  clearness,  the 
Court  has  no  power  to  interfere.  The  remedy  in 
such  a  case  is  the  ancient  action  against  the  sheriff 
for  a  false  return. 

Rule  discharged. 

Oral  opinion  by  Mitchell,  J. 
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C.  p.  No.  2. 


Raible  v.  Schall. 


Feb.  16,  1878. 


AJJidavit  of  defence — Requisites  of  affidavit  of 
loan — Sufficiency  of  denial  of  loan. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  for  a  loan  of  money. 

Plaintiff  filed  an  affidavit  of  loan,  stating  the 
terms  of  the  loan  and  the  dates  thereof. 

The  affidavit  of  defence  set  forth  that  it  was 
'*not  true  that  the  said  plaintiff  loaned  to  depo- 
nent the  sum  of  eighty  dollars  on  the  24th  day  of 
May,  1877,"  etc.,  specifically  denying  in  the 
above  form  the  several  items  of  plaintiffs  claim 
filed,  and  concluding  with  a  general  denial  that 
deponent  had  authorized  any  one  else  to  borrow 
or  plaintiff  to  lend  to  any  one  else,  etc.,  on  de- 
ponent's account. 

B.  F.  Fisher y  for  the  rule. 

W,  Hopple,  contra.  The  dates,  as  well  as  the 
terms  of  the  loan,  are  a  material  element  of  the 
affidavit  of  loan  required  to  be  filed. 

The  Court.  A  judgment  on  this  claim  filed 
would  be  no  bar  to  a  suit  for  loans  averred  to 
have  been  made  on  different  dates.  For  this 
reason,  although  the  affidavit  bears  strong  marks 
of  eva^.iveness,  we  are  reluctantly  obliged  to  re- 
fa^e  judgment. 

Rule  dischar[:ed. 


C.  P.  No.  3.  Jan.  19,  1878. 

O'Connell  v.  Summers. 

Practice — More  specific  bill  of  particulars — 
Suit  for  value  of  "  way -going  cropy 

Rule  for  more  specific  bill  of  particulars. 

The  narr.  contained  only  the  common  counts 
in  assumpsit.  The  following  bill  of  particulars 
was  filed : — 

"  Plaintiff  claims  yaliie  of  way-going  crop,  planted  by 
him  upon  premises  of  defendant  (24th  ward),  occupied  by 
plaintiff  as  a  farm  as  tenant  of  said  defendant  $60.00. 

"  Plaintiff  allows  a  credit  of  $22  paid  by  defendant  on 
account." 

Charles  II,  Hart,  for  the  rule. 

Neither  the  character  of  the  crop,  the  number 
of  acres,  nor  the  locality  of  the  property  is 
stated. 

Joseph  R,  RhoadSy  contra. 

**  Way-going  crop*'  sufficiently  indicates  its 
character. 

The  Court.  The  kind  of  crop  and  the  num- 
ber of  acres  should  be  stated. 

Rule  absolute. 


U.  ^»  ©irmit  ©ourt— 
lab. 


Aug.  18, 1877. 
Prcvost  V.  GorrelL  [No.  i.] 
Mining — Drainage  of  mine — Rights  and  duties 
of  adjacent  mine  operators — Measure  of  dam- 
ages in  tort — Anticipated  prof ts  as  an  element 
of  computation — Duty  imposed  upon  upper  mine 
owner  by  connection  of  his,  with  adjacent  mine 
— Dominant  and  servient  tenements — Ease- 
ment, 

Rule  for  new  trial.  ♦ 

Trespass  on  the  case,  for  injuries  to  the  plain- 
tiffs business,  as  a  coal  operator,  through  the 
defendant's  alleged  wilful  and  negligent  acts  in 
causing  water  to  flow  from  his  mine  into  the 
plaintiffs,  through  a  connection  between  the  two 
collieries,  which  adjoined  each  other,  which  con- 
nection had  been  made  prior  to  the  plaintiff's 
occupation. 

The  evidence  showed  that  the  plaintiff  and  the 
defendant  were  lessees  of  adjoining  collieries, 
under  a  common  landlord;  the  plaintiff's  lease 
being  of  the  Centralia  colliery  and  dating  from 
1873,  ^^c  defendant's  being  of  the  Hazel  Dell 
colliery  and  dating  from  1870.  The  workings  of 
the  collieries  had  been  joined  in  1871  by  the 
trespasses  of  one  Freck,  the  prior  lessee  of  Cen- 
tralia, across  the  line  of  his  lease,  and  upon  the 
colliery  of  the  defendant.  The  lower  gangway 
of  Centralia  being  lower  than  that  of  Hazel  Dell, 
the  flow  of  water  was  from  the  latter  to  the  former 
colliery.  Much  evidence  was  given  as  to  the  de- 
fendant's having  taken  advantage  of  the  connec- 
tion to  rid  his  mine  of  water  by  causing  it  to  pa'^s 
over  to  Central^.  Evidence  was  also  given 
of  the  insufficiency  of  his  pumping  apparatu;;. 
The  plaintiff  gave  evidence  of  the  profits  he  would 
have  made,  but  for  the  defendant's  illegal  acts,  on 
the  coal  he  mined,  and  also  on  what  he  was  pre- 
vented from  mining  by  the  defendant's  default. 
The  situation  of  the  two  collieries  is  shown  by 
the  plan  in  Coal  Co.  v,  Freck,  i  Weekly  Notes, 
124. 

The  plaintiff,  in  his  points,  asked  the  Court  to 
charge :  that  the  defendant  was  not  responsible 
for  the  natural  flow  of  water  from  his^defendant's), 
colliery  upon  the  plaintiffs,  which  flow  would 
have  taken  place  through  the  connection  between 
the  collieries,  provided  the  defendant  had  con- 
tinued to  mine  in  a  skilful  and  workmanlike 
manner,  but  that  the  defendant  was  responsible 
for  the  results  of  the  flow  of  his  drainage  upon 


Digitized  by 


Google 


ISO 


WEEKLY  NOTES  OF  CASES. 


the  plaintiffs  colliery  to  the  extent  a,nd  in  the 
manner  following,  viz. :  (i)  For  such  of  the 
drainage  of  the  defendant's  colliery  as  was  made 
to  flow  upon  the  plaintifl^s  colliery  by  the  use  of 
artificial  contrivances  which  would  not  have  been 
resorted  to  by  the  defendant  in  the  course  of 
good  and  skilful  mining.  (2)  For  such  of  the 
drainage  of  the  defendant's  colliery  as  overflowed 
into  the  plaintiff^s  colliery  after  rising  in  a  pool  to 
a  certain  height  in  the  defendant's  colliery,  pro- 
vided such  accumulation  and  overflow  of  water  in 
the  defendant's  colliery  was  occasioned  by  the 
defendant's  insufficient  pumping  capacity  and  bad 
mining.  (3)  For  such  of  the  defendant's  drain- 
age as  he  artificially  conveyed  from  one  part  of 
his  colliery  to  another,  and  thence  permitted  to 
escape  upon  the  plaintiff^s  colliery ;  as  to  which 
last  water  the  defendant  was  not  exempted  from 
respoi^ibility  by  any  inadequate  effort  or  insuffi- 
cient means  which  he  might  have  taken  to*pre- 
vent  the  result.  (4)  For  such  of  the  surface  water 
as  was  introduced  into  the  defendant's  colliery  by 
reason  of  badly  constructed  ditches  upon  the  sur- 
face, under  the  defendant's  control  and  for  which 
he  was  responsible,  and  was  thence  permitted  to 
flow  into  the  plaintiff^s  colliery,  and  which,  if  the 
defendant's  pumping  capacity  had  been  sufficient 
for  the  requirements  of  skilful  mining  upon  his 
part,  would  have  been  removed  by  him  through 
his  pumps  without  injury  to  the  plaintiff". 

Further,  that  the  measure  of  damages  was  the 
loss  sustained  by  the  plaintiff  through  the  defend- 
ant's wrongful  acts,  including  loss  of  the  legiti- 
mate earnings  of  his  business  as  a  coal  operator 
during  the  period  in  question,  of  which  the  jury 
found  he  had  been  directly  deprived  by  the 
wrongful  acts  of  the  defendant,  provided  such 
loss  of  earnings  was  clearly  proved.  All  the 
points  containing  the  above  propositions  were 
affirmed. 

The  defendant  requested  the  Court  to  charge, 
inter  alia  (i)  That  under  his  lease  he  had  a  right 
to  mine  out  all  the  coal  therein^demised  by  such 
method  of  good  mining  as  he  could  have  pursued 
if  no  connection  had  existed  between  the  two 
collieries,  and  that  he  was  not  bound  to  change 
such  mode  of  mining  in  consequence  of  the  tres- 
passes by  the  predecessor  in  occupation  of  the 
plaintifTs  colliery  which  had  resulted  in  the  con- 
nection between  the  mines,  especially  if  such 
change  would  increase  the  expense  of  mining  and 
cause  a  loss  of  coal.  Answer.  The  defendant 
undoubtedly  had  the  right  to  take  out  all  the  coal 
within  the  boundaries  of  his  lease,  subject  only  to 
the  requirements  of  skilful  and  careful  mining ; 
but  if,  by  reason  of  the  trespass  of  the  lessee  of 
the  adjoining  mine,  a  connection  between  it  and 
his  mine  became  practicable  within  the  bounda- 
ries of  the  latter,  and  he  made  such  opening,  he 
would  not  be  absolved  from  the  duty  of  reason- 


able precaution  against  avoidable  injury  to  such 
adjoining  mine. 

(2)  That  though  the  necessary  consequence  of 
the  defendant's  mining  was  to  increase  the  natu- 
ral flow  of  water  towards  the  connection  between 
the  mines,  and,  through  such  connection,  into 
the  plaintiffs  mine,  and  thus  damage  was  occa- 
sioned to  the  plaintiff,  if  this  method  of  working 
was  simply  consistent  with  the  reasonable  exer- 
cise of  the  defendant's  own  rights  and  sprang 
from  no  malice  towards  the  plaintiff,  the  plaintiff 
could  not  maintain  an  action  for  any  damage  oc- 
casioned thereby.     Affirmed, 

(3)  That  the  defendant  was  not  bound  to  have 
pumping  capacity  sufficient  to  provide  for  more 
than  the  ordinary  and  usual  drainage  of  his  col- 
liery, and  that  if  in  cases  of  sudden  and  violent 
rains,  a  large  quantity  of  water  first  accumulated  in 
the  defendant's  colliery  beyond  the  power  of  his 
pumping  capacity,  and  thence  escaped  through 
the  opening  into  the  plaintiff  s  colliery,  the  plain- 
tiff could  not  recover  for  the  damage  occasioned 
thereby.  Answer,  The  duty  of  the  <iefendant, 
as  to  the  measure  of  his  pumping  capacity,  is  not 
limited  to  the  ordinary  flow  of  water  assumed  in 
this  point.  It  extends  also  to  the  flow  occasioned 
by  heavy  and  continued  rains  and  melting  snow, 
which,  by  their  well  understood  periodical  recur- 
rence, may  be  anticipated.  These  are  compre- 
hended in  the  ordinary  flow  for  which  the  de- 
fendant was  bound  to  provide. 

(4)  That  the  plaintiff  could  not  recover  for 
profits  which  he  might  have  made,  but  for  the 
injuries  occasioned  by  the  defendant's  unlawful 
acts,  such  profits  being  of  a  speculative  nature, 
uncertain,  contingent,  and  too  remote.  Answer, 
In  cases  founded  upon  tort,  a  tort-feasor  is  liable 
for  the  whole  loss  resulting  directly  from  his 
unlawful  acts.  He  is  therefore  liable  for  loss  of 
such  profits  as  are  a  matter  of  computation  and 
susceptible  of  definite  ascertainment.  In  this 
case,  these  are  to  be  measured  by  the  difference 
between  the  cost  of  mining  and  preparing  coal 
for  the  market  and  the  market  price  of  the  coal 
when  prepared  and  ready  for  delivery,  and  upon 
such  quantity  as  the  plaintiff  has  satisfactorily 
shown  to  the  jury  he  was  provided  with  the  ne- 
cessary means  and  facilities  to  mine  and  prepare 
for  market,  and  that  he  could  ship  and  sell. 

(5)  That  if  Freck,  the  predecessor  in  occupa- 
tion of  the  plaintiffs  colliery,  by  driving  his 
gangway  upon  a  lower  level  than  the  gangwajr  in 
the  defendant's  colliery,  and  cutting  openings 
across  his  line,  made  the  plaintiffs  colliery  a  ser- 
vient or  subjacent  tenement,  he  thereby  subjected 
the  same  to  the  flow  of  all  the  water,  which  by 
nature  rose  in  or  flowed  upon  the  defendant's 
colliery,  which  last  colliery  was,  as  to  the  plain- 
tiffs, a  dominant  or  superior  tenement.  Answer, 
In  answer  to  this  point,  we  adopt  the  language  of 
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Agnew,  J.,  in  the  case  of  the  Locust  Mountain 
Coal  and  Iron  Company  v,  Gorrell  (Leg.  Int. 
March  29th,  1872),  as  an  accurate  exposition  of 
the  law  applicable  to  the  facts  here  stated,  viz. : 
When  therefore,  as  in  die  present  case,  the  miner 
in  the  upper  mine,  in  carrying  forward  his  gang- 
way, strikes  into  a  breast  which  has  been  wrong- 
fully worked  by  a  trespasser  up  the  dip  of  his 
coal  vein,  he  is  not  justified  in  emptying  the 
water  flowing  down  the  drain,  or  gutter,  of  his 
gangway  into  the  opening  thus  struck,  if  by  rea- 
sonable means  he  can  carry  the  water  across  the 
drain  into  the  gutter  or  drain  leading  into  his  own 
sump  .  .  .  good  mining  requires  the  owner 
of  every  mine  to  ditch  his  gangway  and  lead  off 
the  water  gathering  in  it  to  his  own  sump,  and 
thus  to  clear  his  mine  of  its  enemy.  There  is  no 
good  reason,  therefore,  why  the  owner  of  the 
upper  mine  should  suffer  ihe  flow  of  his  gangway 
to  run  down  upon  the  lower  mine,  when  by  rea- 
sonable diligence  he  can  prevent  it." 

(6)  That  the  defendant  owed  no  duty  to  the 
subjacent  (plaintiffs)  colliery;  that  he  had  a 
clear  right  to  mine  out  all  his  coal  down  to  his 
lower  gangway,  and  the  plaintiff  was  bound  to 
receive  the  natural  flow  of  water  from  the  defend- 
ant's colliery  though  the  openings  mentioned  in 
the  preceding  point,  or  protect  himself  against 
it  by  leaving  a  sufficient  pillar  to  prevent  such 
flow.  This  rule  is  not  modified  by  the  mining  of 
coal  in  the  defendant's  colliery,  and  the  conse- 
quent subsidence  of  the  surface  at  the  outcrop  of 
the  vein.  Answer.  The  defendant  had  a  right 
to  mine  out  all  his  coal  to  his  lower  gangway, 
but  not  in  disregard  of  the  effect  of  his  mode  of 
operating  upon  the  subjacent  mine.  The  opera- 
tor of  such  mine  cannot  complain  of  the  mere 
natural  flow  of  water  from  the  upper  mine.  Here 
again  I  adopt  the  language  of  Agnew,  J.,  in  the 
case  before  referred  to :  **  When  water,  following 
the  law  of  gravitation,  after  the  removal  of  the 
coal  in  a  careful  and  proper  manner,  finds  its 
way  by  percolation,  or  through  fissures  unforeseen 
and  unknown,  into  the  lower  mine,  its  owner 
cannot  complain  of  it  as  an  injury  done  by  the 
owner  of  the  upper  mine.  ...  I  incline  to 
think  also  that  openings  made  before  by  a  tres- 
passer from  the  lower  into  the  upper  mine,  and 
unexpectedly  struck  by  the  upper  owner  in  min- 
ing, do  not  Differ  from  natural  fissures  in  the  effect 
produced  upon  the  lower  mine."  Beyond  this 
natural  flow  the  defendant  was  not  absolved  by 
the  facts  stated  from  the  duty  of  providing  appro- 
priate, reasonable  means  to  prevent  the  injurious 
inflow  of  water  into  the  adjoining  mine. 

The  verdict  was  for  the  plaintiff  for  I128,- 
808.41. 

Thi:«  rule  for  a  new  trial  was  thereupon  taken  by 
the  defendant. 


Bailey  (with  him  Bryson,  Schick,  Spinney^ 
James  Ryon,  dead  John  W,  Ryon)y  for  the  rule. 

A,  S,  Biddle,  Bartholomew,  Hughes,  and  G. 
W,  Biddle,  contra. 
Eo  die.     Rule  discharged. 

[See  Thomas  Iron  Co.  v.  Allentown  Mining  Co.,  28 
New  Jersey  Equity  Reports,  77,  and  cases  died  in  the 
reporter's  note.     And  see  next  case.] 


Oct.  II,  1877. 

Prcvost  V.  Gorrell.  [No.  2.] 
Practice — Execution — Attachment —  Rev,  Stat, 
U,  S,  %%  p/f  and  98s — Lien  of  judgment— In 
States  dvided  into  more  than  one  district  of 
the  United  States,  judgment  obtained  in  the  C, 
C,  of  tJie  U.  S,  in  either  district  is  a  lien  from 
its  date  on  all  defendant' s  real  estate  within  the 
State  — Searches, 

Motion  for  an  order  to  the  clerk  to  issue  an 
attachment  in  execution. 

On  the  seventh  of  July,  1877,  a  verdict  was 
obtained  by  the  plaintiff  in  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Pennsylvania,  and  judgment,  nisi,  was  entered 
thereon  the  same  day.  A  rule  for  a  new  trial 
was  subsequently,  on  the  i8th  of  August,  1877, 
discharged,  and  the  judgment  made  absolute. 
(See  last  case.)  A  certified  copy  of  the  record 
of  the  case  was  thereupon  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania.  The  plaintiff^s  counsel 
now  moved  in  this  Court  for  an  order  directing 
the  clerk  to  issue  an  attachment  in  execution 
upon  the  certified  copy  filed  here  of  the  record 
of  the  judgment  obtained  in  the  western  district. 
A,  Sydney  Biddle  (with  him  Bartholomew, 
Hughes,  and  G,    W.  Biddle^,  for  the  motion. 

By  the  Revised  Statutes  (p.  174,  §  915),  it  is 
provided  that,  "in  common-law  causes  in  the 
Circuit  Coiu*ts  the  plaintiff  shall  be  entitled  to 
similar  remedies,  by  attachment  or  other  process, 
against  the  property  of  the  defendant,  which  are 
now  provided  by  the  laws  of  the  State  in  which 
such  court  is  held  for  the  courts  thereof,  etc.*' 
It  has  also  been  held  that  the  United  States  dis- 
tricts are  to  be  considered  as  analogous  to  coun- 
ties. 

Now,  if  we  had  obtained  judgment  in  the 
Court  of  Common  Pleas  of  Allegheny  County, 
we  could  have  iiled  a  certified  copy  of  that  judg- 
ment in  the  Court  of  Common  Pleas  of  Philadel- 
phia County,  and  could  have  issued  an  attachment 
in  execution  in  the  latter  Court  on  that  certified 
copy  (Act  of  April  16,  1840;  Piurd.  Dig.  821). 
No  injury  can  result  from  the  fact  that  the  same 
judgments  exist  in  different  counties  on  which 
executions  may  issue.  The  Court  in  which  the 
original  judgment  was  obtained  controls  it. 
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King  V.  Nimicky  lo  Casey,  298. 

In  Baker  v.  King  (2  Grant,  254),  it  was  said 
that  where  a  judgment  had  been  removed  under 
the  Act  (supra)  into  the  court  of  another  county, 
it  had  the  same  force,  so  far  as  regarded  execution 
process,  in  the  county  to  which  it  was  transferred, 
as  if  originally  entered  there.  This  Court  is 
therefore  bound,  until  the  original  judgment  is 
satisfied,  to  allow  execution  to  issue  on  the  certi- 
fied judgment  filed  here.  It  is  true  that  by  § 
985,  p.  184,  of  the  Revised  Statutes,  it  is  pro- 
vided that  "all  writs  of  execution  upon  judg- 
ments or  decrees  obtained  in  a  Circuit  or  District 
Court  in  any  State  which  is  divided  into  two  or 
more  districts,  may  run  and  be  executed  in  any 
part  of  such  State ;  but  shall  be  issued  from,  and 
be  returnable  to,  the  Court  wherein  the  judgment 
was  obtained."  Under  that  provision  we  could 
undoubtedly  issue  an  attachment  in  execution 
from  the  Western  District,  and  have  it  executed 
in  the  Eastern.  Our  contention  is  that  we  have 
the  choice  of  the  two  modes  of  remedy. 

The  Court  (McKennan  and  Cadwalader, 
JJ.).  This  is  a  new  question  of  practice,  and  is 
not  perfectly  clear.  It  depends  upon  what  is 
meant  by  ''similar  remedies"  in  sect.  915  of  the 
Revised  Statutes.  The  Act  from  which  that 
clause  is  taken  was  passed  in  1872,  while  sect. 
985  is  taken  from  an  Act  passed  in  1826.  As 
by  the  latter  Act  all  writs  of  execution  may  be 
executed  throughout  the  State  (where  the  State 
is  divided  into  several  districts),  it  would  seem 
more  reasonable  to  suppose  that  the  clause  of  the 
subsequent  Act  of  1872  was  meant  to  give  to  the 
plaintiff  the  additional  advantage  of  the  writ  of 
attachment  ^whether  as  a  writ  of  execution  or 
not)  where  it  had  not  before  been  enjoyed,  in 
which  case  the  meaning  of  the  statute  would  be 
that  the  plaintiff  was  entitled  to  similar  writs  of 
attachment  as  in  the  State  Court,  but  not  neces- 
sarily to  a  completely  similar  use  of  the  writ,  as 
is  contended  here.  This  we  decide  to  be  the 
meaning  of  the  statute  where,  as  here,  the  plain- 
tiff has  a  complete  remedy  under  sect.  915,  com- 
bined with  sect.  985,  without  discussing  the  ques- 
tion of  its  meaning  where  the  latter  section  does 
not  apply,  as  where  the  districts  are  in  different 
Sutes. 

Under  this  view  the  plaintiffs  lien  on  the  de- 
fendant's real  estate  in  the  Eastern  District  de- 
pends, not  upon  the  certified  copy  he  has  filed 
here,  but  upon  the  original  judgment  he  has 
obtained  in  the  Western  District,  and  goes  back 
as  to  all  real  estate  situated  in  this  district  to  that 
date;  for  the  right  of  lien  depends  upon  the 
right  of  execution;  and,  as  all  writs  of  execution, 
which  the  plaintiff  had  a  right  to  issue  on  his 
judgment,  might  '*run  and  be  executed  in  all 
parts  of  the  State,"  by  sect.  985,  this  lien  was 
equally  operative  from  the  same  date  upon  real 


estate  situated  in  all  parts  of  the  State.     (Massin- 
gill  V.  Downs,  7  Howard,  768.) 

Oral  opinion  by  McKenna,  Cir.  J.;  Cad- 
walader, J.,  concurred. 

[This  decision  is  of  practical  importance  to  the  profes- 
sion and  to  conveyancers,  as  under  it  searches  must  in 
future  be  made  in  both  districts  of  the  Circuit  Court  of  the 
United  States  in  Pennsylvania,  instead  of,  as  has  heretofore 
been  the  practice,  only  in  that  in  which  the  real  estate  is 
situated.] 


Oct.  13,  1877. 

Prevost  V.  Gorrell.    [No.  3.] 
Practlce^Executiotu—Rev,  Stat,  [/,  S.  §  gSs^ 

Writs  of  Execution  from   U.   S,    Courts  in 

States  divided  into  more  than  one  district  run 

all  over  State, 

Sur  application  for  instructions  to  the  marshal 
in  the  execution  of  a  writ  oi  fi,fa, 

A  writof^./a.,  directed  to  the  marshal  of  the 
Western  District,  had  issued  from  the  Circuit 
Court  of  the  United  States  for  the  Western  District 
of  Pennsylvania,  upon  a  judgment  in  the  plaintiffs 
favor  obtained  in  that  Court.  Under  this  execu- 
tion, property  in  that  district  had  been  levied 
upon,  and  the  same  writ  was  then  handed  to  the 
Marshal  of  the  Eastern  District,  with  directions 
that  he  should  seize  under  it  property  in  the  last 
named  district. 

The  marshal  applied  to  the  Court  at  Chambers, 
for  instructions,  alleging  that  under  the  Act  of 
Congress  he  was  not  instructed  as  to  whether  he 
had  authority  to  levy  under  the  writ  directed  to 
the  marshal  of  the  western  district,  or  whether  an 
independent  writ  (either  concurrent  or  subse- 
quent) issued  from  the  western  district,  and 
directed  to  himself,  was  necessary. 

A,  Sydney  BiddlCy  argued  that  the  language  of 
the  Act  was  plain.  Sect.  985  of  the  Revised 
Statutes,  p.  184,  provides  that  **all  writs  of  exe- 
cution upon  judgments  or  decrees  obtained  in  a 
Circuit  or  District  Court,  in  any  State  which  ii 
divided  into  two  or  more  districts,  may  run  and 
be  executed  in  any  part  of  such  State  ;  but  shall 
be  issued  from,  and  made  returnable  to,  the  Court 
wherein  the  jud-ment  was  obtained.** 

The  Court  (McKennan,  Cir.  J.).  The  lan- 
guage of  the  statute  is  plain :  **  All  writs  of  exe- 
cution** are  to  run  and  be  executed  all  over  the 
State,  where  it  consists  of  more  than  one  district. 
**  May**  means  at  the  plaintiffs  option.  He  has 
a  right  to  concurrent  execution  all  over  the  State. 
It  is  impossible  to  give  the  words  of  the  statute 
effect  unless  every  writ  is  allowed  to  run  in  all 
the  districts  in  the  same  State.  The  formal  di- 
rection to  one  marshal  is  of  no  consequence, 
since  the  same  Act  of  Congress  which  enlarges 
the  territorial  power  of  the  writ  enlarges  the  di- 
rection correspondingly. 
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Vol.  v.]    THURSDA  Y,  MARCH  21,  1878.     [No.  8. 


Supreme  Court. 


Perkins  et  al.,  Commissioners  for  the  erec- 
tion of  Public  Bmldings,  v.  Slack  et  al., 
Members  of  the  Select  and  Common 
Councils  of  Philadelphia. 

ConsHhUional  law — Special  commissions  for  Mu- 
nicipal purposes — Public  Building  Commission 
of  Philadelphia— Act  of  Augusts,  1870— How 
far  modified  by  Art,  XV,  %2y0f  Constitution — 
Art.  J  I  I,  §  20  J  construed. 

An  Act  of  Assembly,  passed  in  1 870,  appointed  special 
commissioners  by  name  to  erect  public  buildings  m  the 
city  of  Philadelphia,  and  commanded  them,  until  the 
buildings  were  finished,  to  make  a  requisition,  near  the  end 
of  every  year,  on  the  city  councils  for  the  amount  of 
money  required  by  them  for  die  commissipn  for  the  suc- 
ceeding year,  and  further  enacted  that  *'  the  same  councils 
shall  levy  a  tax  sufficient  to  raise  the  amount  so  required.*' 

Article  XV,  section  2,  of  the  new  State  Constitution, 
which  went  into  effect  January  1st,  1874,  provided  that 
**no  debt  shall  be  contracted,  or  liability  incurred,  by  any 
municipal  commission,  except  in  pursuance  of  an  appro- 
pnation  previously  made  therefor  by  the  municipal  gov- 
ernment." 

The  Commissioners  made  a  requisition  in  November, 
1876,  for  $1,500,000,  as  the  amount  required  by  them  for 
thepurposcs  of  the  commission  for  the  year  1877. 

The  city  councils  having  refused  to  raise  any  part  of  this 
amount,  the  Commissioners  applied  for  a  mandamus  to 
Compel  the  councils  to  levy  a  tax  to  raise  the  amount : 

iJeld  (Paxson  and  Sharswood,  JJ.,  dissenting),  that 
the  obligation  imposed  upon  the  city  councils  by  the  Act 
of  1870,  to  raise  annually  the  amount  required  by  the  Com- 
missioners for  the  ereciion  of  the  buildings,  was  not  re- 
pealed by  Article  XV.,  section  2,  of  the  Constitution,  and 
that  the  Councils  were  still  bound  to  levy  a  tax,  or  other- 
wise raise  the  amount  for  which  requisition  had  been 
made. 

Per  Triwkey,  J.  Article  XV,  section  2,  prevented 
the  Commissioners  from  making  any  contracts  after  1874, 
until  an  appropriation  to  pay  for  them  had  been  actually 
made  by  the  ci^  councils.  To  that  extent  the  Act  of  1870 
was  modified,  but  no  further.  There  being  no  positive  re- 
pugnancy between  the  Constitution  and  the  other  pro- 
visions of  the  Statute,  saving  that  all  liabilities  incurred 
should  be  in  pursuance  of  a  previous  appropriation  by  the 
municipal  government,  the  provisions  of  the  Constitution 
and  of  the  Statute  could  stand  together. 

Artide  III,  section  20,  of  the  Coastitntion,  provided 
that  the  Legislature  <' shall  not  delegate  to  any  special 
commission  .  .  .  any  power  to  interfere  with  any  muni- 
cipal improvement:" 

Held^  that  this  proviso  was  prospective  only,  and  did 
not  affect  a  special  commission  heretofore  existing. 


Error  to  the  Common  Pleas  No.  i ,  of  Phila- 
delphia County. 

This  was  a  petition  for  a  mandamus  setting 
forth  :— 

( 1 )  That  Samuel  C.  Perkins,  Thomas  J.  Barger, 
and  others,  were  a  majority  of  the  commission- 
ers for  the  erection  of  Public  Buildings  in  Phila- 
delphia, appointed  under  the  Act  of  5  August, 
1870  (P.  L.  1 87 1,  p.  1548);  that  the  commis- 
sioners had,  in  accordance  with  this  Act,  made^ 
contracts  for  the  erection  of  Public  Buildings,  a 
large  portion  of  which  was  already  constructed, 
but  that  they  were  not  yet  completed. 

(2)  That  by  sai<J  Act  the  commissioners  were 
authorized  and  required,  until  the  completion 
of  these  buildings,  to  make  a  requisition  on 
the  councils  of  Philadelphia  prior  to  the  first  of 
December  of  each  year  for  the  amount  of  money 
required  by  them  for  the  erection  of  the  build- 
ings for  the  succeeding  year,  and  the  said  councils 
were  thereby  required  to  levy  a  special  tax  suffi- 
cient to  raise  such  amount,  and  the  Mayor  and 
all  other  city  officials  were  thereby  also  required 
to  aid  in  the  execution  of  all  that  the  commis- 
sioners might  require ;  that  in  accordance  with 
the  Act  the  relators  had  on  the  29th  of  November, 
1876,  made  due  requisition  on  the  city  councils 
for  11,500,000,  as  the  amount  required  by  them 
for  the  purposes  of  the  commission  for  the  suc- 
ceeding year,  1877;  but  that  the  councils  had 
refused  to  levy  any  tax  to  raise  the  amount  so 
required  or  to  make  any  appropriation  out  of 
their  annual  taxation. 

The  petition  prayed  for  a  writ  of  alternative 
mandamus,  to  require  the  defendants  either  to 
levy  a  special  tax  to  raise  the  amount  required, 
or  to  show  cause  why  they  should  not  do  so. 

A  writ  of  alternative  mandamus  having  issued, 
the  respondents  filed  their  return,  setting  forth : — 

(i)  That  the  relators  were  not  the  creditors  of 
the  respondents,  but  their  mere  agents,  and, 
therefore,  not  entitled  to  a  mandamus  against 
those  for  whom  they  were  acting. 

(2)  That,  under  the  State  Constitution,  aAd 
the  Act  of  Assembly,  the  respondents  were  vested 
with  a  discretion  in  the  levying  of  taxes. 

(3)  That  the  respondents  had  by  law  no  au- 
thority to  levy  such  special  tax  as  was  prayed  for. 

(4)  That  by  the  Constitution  the  commission- 
ers were  forbidden  to  contract  any  debt  or  incur 
any  liability  except  in  pursuance  of  an  appropria- 
tion previously  made  therefor  by  the  city  coun- 
cils, and  that  it  nowhere  appeared  that  the  requisi- 
tion made  by  the  commissioners  was  to  provide 
for  sums  due  under  contracts  made  prior  to  the 
adoption  of  said  Constitution,  or  that  any  appro- 
priation whatever  had  been  niade  by  councils. 

(5)  That  it  did  not  appear  when  or  what  con- 
tracts for  the  erection  of  the  buildings  had  been 
made,  or  whether  the  requisition  was  for  money 
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to  be  paid  ^nder  contracts  then  made  or  only 
contemplated. 

(6)  That,  if  there  were  any  contracts  binding 
on  the  City,  there  was  a  full  and  adequate  remedy 
by  law  for  their  enforcement. 

The  relators  having  demurred  to  this  return, 
the  Court  below  refused  the  prayer  for  a  manda- 
mus, and  entered  judgment  for  the  defendants 
on  the  demurrer,  Biddle,  J.,  delivering  the  opin- 
ion. (See  report  of  the  case  in  the  Court  below, 
with  the  opinion  of  Biddle,  J,,  in  full,  4  Weekly 
Notes,  167.) 

To  this  judgment  the  relators  took  a  writ  of 
error,  assigning  as  error  the  refusal  of  the  Court 
below  to  grant  the  mandamus,  and  the  entry  of 
judgment  for  defendants. 

The  parts  of  the  Act  of  August  5,  1870  (P.  L. 
of  1 87 1,  p.  1548),  relevant  to  the  present  case 
are — 

Section  i.  "Be  it  enacted,  etc.,  that  Theodore  Cny- 
ler,  Samuel  C.  Perkins,"  (and  olhers)  '*  are  constituted 
commissioners  for  the  erection  of  the  public  buildings  re- 
quired to  accommodate  the  Courts,  and  for  all  municipal 
purposes  in  the  city  of  Philadelphia.  .  .  .  The  said  com- 
missioners shall,  within  thirty  days  thereafter,  advertise  for 
proposals  and  make  all  needful  contracts  for  the  construc- 
tion of  said  buildings  as  soon  thereafter  as  may  be  found 
practicable,  which  contracts  shall  be  valid  and  binding  in 
law  upon  the  city,  and  upon  the  contractors  when  ap- 
proved by  a  majority  of  the  said  board  of  commissioners; 
and  the  said  commissioners  shall  make  requisition  on  the 
councils  of  said  city  prior  to  the  first  day  of  December  in 
each  year  for  the  amount  of  money  required  by  them  for 
the  purposes  of  the  commission  for  the  succeeding  year, 
and  said  councils  shall  levy  a  special  tax  sufficient  to 
raise  the  amount  so  required;  provided^  that  said  councils 
may  at  any  time  make  appropriations  out  of  the  annual 
tax  in  aid  of  the  purposes  of  this  Act;  and  provided^  fur- 
ther ^  that  the  amount  to  be  expended  by  said  commission- 
ers shall  be  strictly  limited  to  the  sum  required  to  satisfy 
their  contracts  for  the  erection  of  said  buildings,  and  for 
the  proper  and  complete  furnishing  thereof.  ...  It  shall 
be  the  duty  of  the  mayor,  the  city  controller,  city  com- 
missioners, and  city  treasurer,  and  of  all  other  officers  of 
the  city,  and  also  the  duty  of  the  councils  of  the  city  of 
Philadelphia  to  do  and  perform  all  such  acts  in  aid  and 
promotion  of  the  intent  of  this  Act  of  Assembly  as  said 
commission  may  from  time  to  time  require." 

George  Biddle^  for  plaintiffs  in  error. 

The  Act  of  1870  first  creates  a  special  commis- 
sion to  erect  public  buildings  in  the  city  of  Phila- 
delphia, and  empowers  it  to  make  contracts  bind- 
ing upon  the  city;  secondly,  it  imposes  on  the 
city  councils  the  obligation  to  appropriate  suffi- 
cient funds  to  build  diese  buildings,  either  by  a 
special  tax  or  out  of  the  proceeds  of  their  general 
annual  tax.  That  the  Legislature  had,  in  1870, 
the  right  to  pass  an  Act  compelling  the  city  coun- 
cils to  supply  the  necessary  funds  for  the  erec- 
tion of  these  buildings,  is  decided  in  the  case  of 
the  Board  of  City  Trusts  (City  of  Philadelphia  v. 
Fox  et  aL,  14  Sm.  169),  and  the  South  Street 
Bridge  case  (City  of  Philadelphia  v.  Field,  8 
Sm.  320),  and  is  conceded  by  the  Court  below, 
and  by  the  respondents. 


The  question,  therefore,  is,  does  any  clause  in 
the  present  Constitution,  adopted  in  1874,  repeal 
this  part  of  the  Act?  The  language  of  Article 
III,  Section  20,  viz.:  '*The  General  Assembly 
shall  not  delegate  to  any  special  commission  .  .  . 
any  power  to  interfere  with  .  .  .  any  municipal 
improvement,**  etc.,  has  been  decided  by  this 
Court  to  be  prospective  only.  (Indiana  Cotmty  r. 
Indiana  Agricultural  Society,  4  Weekly  Notes, 
481 ;  Lehigh  Iron  Co.  v.  Supervisors  of  Lower 
Macungie  Township,  31  Sm.  482,  S.  C,  3 
Weekly  Notes,  29.)  The  only  other  section 
affecting  the  Act  of  1870  is  Article  XV,  Section 
2,  viz. :  **  No  debt  shall  be  contracted  or  liability 
incurred  by  any  municipal  commission,  except  in 
pursuance  of  an  appropriation  previously  made 
therefor  by  the  municipal  government." 

We  concede  that  this  section  prevents  the 
Building  Commissioners  in  future  from  making 
contracts  binding  on  the  city  until  an  appropria- 
tion is  first  made.  But  the  Act  of  1 8  70  imposes  on 
the  city  councils  the  duty  of  making  an  appropria- 
tion, either  by  special  taxation  or  otherwise. 
The  language  of  this  article  gives  to  municipal 
bodies  no  discretion  as  to  whether  they  shall 
make  appropriations  or  not,  when  required  to  do  so 
by  law ;  and  (unless  it  be  assiuned,  as  a  premise, 
that  they  ar^  invested  with  such  sole  discretion, 
independently  of  the  State)  the  Legislature  can 
always  compel  the  city  to  make  appropriations 
required  for  the  performance  of  any  duty,  e,  g., 
to  build  a  poor-house  or  a  prison,  etc.  So,  like- 
wise, the  proper  department  or  commission  can 
first  compel  the  city  to  make  the  appropriation, 
and,  this  being  done,  make  the  necessary  con- 
tracts. 

If  the  Court  holds  that  by  the  language  of 
Art.  XV,  §  2,  all  discretion  as  to  making  ap- 
propriations has  been  conferred  upon  munici- 
pal bodies,  then  the  Commonwealth  can  no 
longer  require  any  municipality  or  coimty  to 
perform  any  function  against  its  will;  for  if  the 
city  coimcils  can  refuse  to  make  appropriations 
for  the  police  department,  board  of  health,  or 
board  of  education,  they  can  stop  the  perform- 
ance of  these  functions  altogether.  But  this  was 
not  intended  by  the  Constitution.  For  example, 
Article  X  provides  that  "the  General  Assembly 
shall  provide  for  the  maintenance  and  support  of 
a  thorough  and  efficient  system  of  public  schools." 
Now,  were  school  boards  constituted  for  all  cities 
by  a  general  law  which  required  the  councils 
to  make  appropriations  for  public  schools  at  a 
certain  rate,  neither  the  school  board  nor  the 
Commonwealth  could,  under  respondent's  con- 
struction, compel  an  appropriation  from  a  city  or 
county  that  chose  to  refuse. 

/.  Howard  Gendell  and  E,  Spencer  Mitter 
(with  whom  were  C  E,  Morgan^  Jr.,  and  IVm, 
Nelson  Wesiy  City  Solicitor),  for  defendants  in 


error. 
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The  true  construction  of  Article  XV,  §  2,  is 
that  cities  shall  henceforth  control  their  own 
expenditure,  and  hence,  that  all  discretion  as  to 
the  levying  of  taxes  shall  be  exclusively  vested  in 
them.  It  was  designed  to  render  the  recur- 
rence of  such  cases  as  the  South  Street  Bridge 
case  f  City  of  Philadelphia  v.  Field,  supra)  im 
possible  in  the  future.  See  also  the  opinion  of 
Thayer,  P.  J.,  in  The  Park  Commissioners  v. 
The  City  (i  Weekly  Notes,  124),  and  also  the 
Debates  in  the  Constitutional  Convention  (vol. 
vi.  pp.  232,  234),  where  this  very  Building  Com- 
mission is  discussed.  The  word  "appropriation*' 
does  not  refer  to  the  source  from  which  the  sub- 
ject of  appropriation  is  to  come,  but  the  object 
for  which  it  is  intended ;  and  means  that  which 
is  deemed  fitting  and  appropriate  for  the  object 
by  the  party  who  b  to  make  it,  that  is,  the  City 
Coxmcils. 

Hence  the  words,  "No  debt  shall  be  con- 
tracted ....  except  in  pursuance  of  an  appro- 
priation previously  made  therefor  by  the  muni 
cipal  government,'*  mean  that  unless  the  city 
councils  designate  what  they  deem  proper  and 
fitting  to  be  done  npon  these  buildings,  by  mak- 
ing an  appropriation,  no  debt  shall  be  contracted. 
This  construction  is  strengthened,  when  we  recol- 
lect that  by  Article  III,  §  20  {supra),  the  Con- 
stitution had  already  prevented  the  creation  of 
any  future  commission  of  this  kind.  Unless, 
therefore,  Article  XV,  §  2,  refers  to  existing 
commissions,  there  will  never  be  anything  for  it 
to  act  upon. 

[Agnew,  C.  J.  Is  not,  according  to  your  ar- 
gument, the  provision  in  the  Constitution  ipso 
facto  a  repeal  of  that  portion  of  the  Act  of  1870 
which  requires  the  city  councils  to  make  the 
appropriation  asked  for  ?] 

It  is  not  necessary  for  our  argument  to  go  so 
for.  We  say  that  the  commissioners  are  now 
obliged  to  consult  with  councils,  and  the  latter 
can  then  decide  how  much  they  will  appropriate 
each  year. 

[Agnew,  C.  J.     Were  not  the  councils  bound 
to  appropriate,  before  the  Constitution?] 
Yes. 

[Agn^w,  C.  J.  Then  is  not  the  question  in 
the  case,  whether  or  not  the  Constitution,  of  its 
own  force,  repeals  so  much  of  the  Act  of  1870 
as  imposes  upon  the  city  councils  the  obligation 
to  make  the  appropriation,  when  asked  for?] 
Our  case  does  not  require  us  to  go  so  far. 
But  the  mandamus  prayed  for  in  this  cause 
could  not,  in  any  case,  issue.  The  Court  now, 
in  1878,  are  asked  to  reverse  the  judgment  be- 
low, and  direct  to  be  issued  a  mandamus  to 
compel  the  city  councils  to  levy  a  special  tax  for 
the  now  past  year,  1877,  which  is  impossible. 
Besides,  the  individuals  who  constituted  the  city 
councils  in  1877.  have  gone  out  of  office,  and  the 


present  councils,  their  successors,  are  not  parties 
to  this  proceeding.  A  judgment  on  a  mandamus 
ordering  the  performance  of  an  official  duty 
against  an  officer,  as  if  yet  in  office,  when,  in 
fact,  he  had  gone  out  after  service  of  the  writ 
and  before  judgment,  is  void.  Such  a  judgment 
cannot  be  executed  against  his  successor. 

The  Secretary,  etc.  v.  McGarrahan,  9  Wallace,  298. 
This  proceeding,  moreover,  is  instituted  by  a 
majority  only  of  the  Commissioners;  no  discus- 
sion of  the  matter  and  the  resolution  thereon  by 
the  whole  Board  is  averred.     McCready  v.  The 
Guardians  of  the  Poor  (9  S.  &  R.  94)  shows  that 
the  majority  will  conclude  the  minority  only 
when  they  are  all  assembled.    So  Sharswood,  J. , 
says   in    The    State    Road   (10  Smith,   332): 
**  Being  an  authority  of  a  public  nature,  it  is 
settled  that  all  must  convene,  and  deliberate, 
although  a  majority  may  decide,"  citing — 
Chad's  Ford  Turnpike,  5  Binney,  481. 
So  far  as  contracts  already  made  are  concern- 
ed, such  as  that  with  the  Messrs.  Struthers,  which 
is  to  furnish  the  marble  work  for  15,000,000, 
they  have  an  ample  remedy  at  law,  whether  this 
mandamus  be  refused  or  not. 
Geo,  W.  Biddle,  in  reply. 
Article  XV,  §  2,  ordains  that  **  no  debts  shall 
be  contracted  ....  by  any  municipal  commis- 
sion," not  merely  by  any  special  commission. 
While  the  creation  of  ^/^^/dr/ commissions  in  the 
future  is  forbidden  by  Article  III,  §  20,  it  does 
not  forbid  the  creation  of  new  city  departments, 
or  Boards,  by  general  legislation.     The  language 
of  Article  XV,  §  2,  is  meant  to  apply  to  these 
bodies,  which  are,   in  fact,   commis.sions,  and 
many  of  which  are  created  for  cities  of  the  third 
class  by  the  Municipal  Act  of  1874  (Pamphlet 
Laws,  p.  257).     While  it  does  undoubtedly  also 
apply  to  this  and  all  existing  commissions,  it  is 
not  to  these  alone,  but  to  all  similar  bodies  called 
into  being  by  future  general  laws.     The  argu- 
ment, therefore,  that,  imless  it  be  construed  to 
affect  the  powers  of  this  commission,  this  Article 
will  practically  have  no  operation,  is  without 
foundation.     It    is   meant  to  prohibit    a  city 
department   making  contracts  unless  the  very 
money  to  be  paid   under    them  has  actually 
been  appropriated  by  the  city  government,  and 
thus  prevent  the  incurring    of  floating    debt. 
The  power  to  create  debt  without  at  the  time 
making  an  appropriation  for  it,  is  now  left  no- 
where but  in  the  City  Councils  themselves,  as 
was  said  by  this  Court  in  the  CallowhiU  Street 
Bridge  Case  (Tatham's  Appeal,  30  Sm.  470). 

As  to  the  objection  that  a  majority  only  of  the 
commissioners  cannot  sue,  the  commissioners  are 
not  plaintiffs,  but  merely  relators.  Whatever 
discretion  they  have  was  exercised  in  making  the 
requisition  upon  the  Councils,  and  in  fixing  its 
amount.    If,  after  this,  the  commissioners  had 
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not  instituted  thisproceediiig,  the  Commonwealth, 
through  her  Attomey-Genend,  could  have  done 
so,  making  these  commissioners,  as  well  as  the 
City  Councils,  respondents.  Any  one  commis- 
sioner, after  the  amount  had  been  fixed,  and  the 
requisition  made  by  all,  could  have  used  the 
name  of  the  Commonwealth  to  institute  this  suit. 

March  ii,  1878.  The  Court.  On  every 
hand  it  is  admitted  that  the  Act  of  Assembly  of 
August  5,  1870,  providing  for  the  erection  of 
public  buildings  in  the  city  of  Philadelphia,  is 
constitutional  and  is  law,  except  so  much  as  has 
been  repealed  by  Section  2,  Article  XV,  of  the 
new  Constitution.  It  ought  to  be  as  generally 
conceded  that  Courts  have  no  power  to  repeal  a 
statute,  and  that  all  denunciations  of  it  asascheme 
to  obtain  money  from  the  people  without  consent 
of  their  immediate  representatives,  or  as  a  measure 
that  tries  to  the  uttermost  the  law  abiding  char- 
acter of  the  citizens,  may  be  properly  considered 
by  a  constitutional  convention  or  the  Legislature, 
but  not  by  a  tribunal  whose  sole  duty  is  to  ascer- 
tain and  say  what  the  law  is.  Where  the  expres- 
sion of  the  lawgiver  is  clear,  even  if  the  object  of 
the  law  be  odious,  no  construction  can  nullify  it. 
In  such  case  it  will  be  strictly  construed.  To 
elude  a  statute  by  a  pretense  of  respect  for  the 
intention  of  its  makers,  and  falsely  interpret  what 
has  no  need  of  interpretation,  is  the  basest  form 
of  its  violation.  A  statute  can  be  repealed  only 
by  an  express  provision  of  a  subsequent  law  or  by 
necessary  implication. 

These  and  other  long-received  rules  should  not 
be  thrust  aside  because  they  are  trite.  The  Act 
of  1870  constituted  certain  citizens,  with  power  to 
fill  vacancies,  commissioners  for  the  erection  of 
public  buildings  in  the  city  of  Philadelphia,  and 
required  them  to  organize,  procure  plans,  employ 
a  secretary,  treasurer,  solicitor,  architects,  and 
assistants,  and  do  all  other  acts  to  carry  out  the 
intention  of  the  statute.  The  location  of  the 
buildings  was  to  be  determined  by  a  vote  of  the 
electors  at  the  general  election  in  October,  1870. 
Within  thirty  days  thereafter  the  commissioners 
were  to  advertise  for  proposals,  and  as  soon  as 
practicable  make  all  needful  contracts  for  the  con- 
struction of  said  buildings,  which  contracts  shall 
be  valid  and  binding  upon  the  city.  **  The  said 
commissioners  shall  make  requisition  upon  the 
councils  of  the  city  prior  to  the  first  day  in  De- 
cember in  each  year  for  the  amount  of  money 
required  by  them  for  the  purposes  of  the  commis- 
sion for  the  succeeding  year,  and  said  councils 
shall  levy  a  special  taxsufficientto  raise  the  amount 
so  required."  "  Said  councils  may,  at  any  time, 
make  appropriations  out  of  the  annual  tax  in  aid 
of  the  purposes  of  this  Act."  The  amount  to  be 
expended  by  said  Commissioners  is  strictly  limited 
to  the  sum  required  to  satisfy  their  contracts  for 


the  erection  of  said  buildings  and  for  the  furnish- 
ing thereof.  **  It  shall  be  the  duty  of  the  Mayor, 
the  City  Controller,  City  Commissioner,  and  City 
Treasurer,  and  of  all  other  officers  of  the  city,  and 
also  the  duty  of  the  councils  of  the  city  of  Phila- 
delphia, to  do  and  perform  all  such  acts  in  aid  and 
promotion  of  the  intent  and  purpose  of  this  Act 
of  Assembly  as  said  commission  may  from  time  to 
time  require."     Such  are  the  terms  of  the  Act. 

The  section  of  the  Constitution  relied  on  as 
abrogating  the  statute  is :  **  No  debt  shall  be  con- 
tracted or  liability  incurred  by  any  municipal 
commission,  except  in  pvu^uance  of  an  appropria- 
tion previously  made  therefor  by  the  municipal 
government.  * '  Obviously  this  prevents  new  con- 
tracts until  appropriations  to  pay  for  them  shall 
have  been  made.  The  Commissioners  cannot  ex- 
pend money  in  excess  of  the  sum  appropriated 
— the  indebtedness  of  the  city  shall  not  be  in- 
creased beyond  the  means  provided  for  payment 
To  that  extent  is  the  statute  modified  or  repealed. 
Necessary  implication  can  go  no  further.  There 
is  no  positive  repugnancy  between  that  section  of 
the  Constitution  and  the  other  provisions  of  the 
statute.  Saving  that  all  liabilities  incurred  shall 
be  in  pursuance  of  previous  appropriation  by  the 
municipal  government,  the  provisions  of  the  Con- 
stitution and  the  statute  can  stand  together.  The 
Commissioners  make  the  requisition  for  the  work, 
for  its  execution  is  theirs ;  the  councils  appropriate 
the  means,  and  then  only  can  contracts  be  made 
to  bind  the  city.  Had  the  Act  required  the 
municipal  government  instead  of  the  Commis- 
sioners to  erect  the  buildings,  followed  by  an 
amendment  directing  that  government  to  first 
make  appropriations  for  the  work,  and  contract 
no  liability  in  excess  thereof,  no  one  could  imder- 
stand  the  amendment  as  curtailing  the  powers  or 
duties  of  the  government  in  any  other  respect. 
Equally  clear  is  it  that  every  duty  imposed  by  the 
Act  of  1870  upon  the  Commissioners  and  upon 
the  councik  and  officers  of  the  city  continues  in 
full  force,  excepting  the  one  modification.  To 
read  the  law  is  to  know  that  all  power  and  discre- 
tion in  the  erection  of  the  public  buildings  have 
been  entrusted  to  the  Commissioners,  and  the 
power  and  duty  of  making  appropriations  and 
raising  the  money  have  been  imposed  upon  the 
councils. 

The  will  of  the  law-making  power  appears  in 
plain  and  distinct  expression;  neverdieless,  it 
may  be  well  for  a  moment  to  consider  the  con- 
text of  the  Constitution  and  the  expressed  object 
of  its  framers,  as  bearing  on  the  true  meaning  of 
section  two.  Article  XV.  Confessedly,  sec- 
tion twenty.  Article  III,  avoids  no  law  relative 
to  any  commission  created  prior  to  1874.  The 
reports  of  the  debates  show  much  discussion  of 
the  subject,  repeated  attempts  to  amend  that  sec- 
tion so  as  to  annul  all  laws  creating  such  corn- 
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missions,  denunciations  of  various  commissions, 
including  the  Building  Commission  of  Philadel- 
phia, and  a  persistent  refusal  by  the  convention 
to  insert  a  word  which  would  abolish  then  exist- 
ing commissions,  or  limit  the  powers  which  had 
been  given  them.  Section  two.  Article  XV 
was  little  discussed,  no  one  speaking  against  it. 
Doubtless  its  mover  and  a  few  others  believed  it 
was  broad  enough  to  throttle  all  commissions. 
In  itself  it  is  in  harmony  with  other  provisions  of 
the  Constitution  relating  to  municipal  indebted- 
ness, and,  as  already  seen,  has  potency  to  prevent 
incurring  liabilities  in  advance  of  the  means  pro- 
vided for  payment.  Its  scope  and  just  bearing 
must  have  been  understood  by  the  strong  ma- 
jority of  the  convention  which  had  so  steadily  re- 
jected amendments  designed  to  destroy  com- 
missions, to  section  twenty,  Article  III.  That 
majority  included  able  lawyers,  who  well  knew 
that  no  statute  or  part  thereof  not  positively  re- 
pugnant would  be  repealed  by  implication.  It 
cannot  be  inferred  the  convention  intended  what 
on  a  full  discussion  was  refused.  More  easily 
may  it  be  inferred  that  an  unskilled  hand  missed 
its  object.  When  the  convention  intended  a  re- 
peal of  existing  laws,  it  was  done  in  no  ambiguous 
or  uncertain  phrase.  For  instance,  Article  III, 
section  twenty-one,  forbidding  the  enacting  of 
acts  relating  to  personal  injuries,  declares  **such 
acts  now  existing  are  avoided.  * '  Section  twenty- 
two,  upon  another  subject,  contains  an  identical 
clause.  Section  two.  Article  IX,  declares  cer- 
tain tax  laws  void,  and  section  one,  Article 
XVI,  provides  that  certain  charters  and  grants 
shall  have  no  validity.  Moreover,  section  two, 
of  the  Schedule,  expressly  continues  in  force  all 
laws  not  inconsistent  with  the  Constitution,  and 
now,  as  formerly,  the  Legislature  have  supreme 
control  over  all  municipal  corporations,  subject 
only  to  expressed  constitutional  limitations. 
Formerly  a  special  law  could  be  made  for  every 
dty ;  now  the  power  must  be  exercised  by  gen- 
eral laws.  Thus  additional  reason  appears  that 
the  Act  of  August  5,  1870,  is  still  valid. 

That  statute  being  the  law  to  the  parties,  the 
case  is  not  difficult.  The  learned  Judge  below 
was  of  opinion  that  if  that  Act  were  not  made  nu- 
gatory by  the  new  Constitution,  the  right  of  the  pe- 
titioners to  the  writ  of  mandamus  would  be  un- 
controvertible. In  Park  Commissioners  v.  City 
of  Philadelphia  (2  Weekly  Notes,  124),  it  was 
said:  **That  the  relators  are  entitled  to  this  rem- 
edy, and  that  the  City  Councils  and  all  other  mu- 
nicipal officers  and  agents  are  amenable  to  it,  in 
cases  where  a  clearly  /defined  duty  is  imposed 
upon  them  by  law,  and  which  duty  does  not  in 
any  way  reflect  upon  the  exercise  of  official  dis- 
cretion, has  been  often  determined  and  is  too 
dear  to  admit  of  the  least  doubt. '  *  After  a  care- 
fol  review  of  the  Acts  of  Assembly  relating  to  the 


Park  Commissioners,  it  was  said :  *  *  None  of  these 
laws  gives  the  commissioners  authority  to  make 
requisitions  upon  Councils  for  loans;  on  the  con- 
trary, there  is  a  plain  purpose  that  the  city  shall 
retain  control  over  the  subject."  There  the 
rule  was  correctly  held,  but  it  distinctly  appeared 
that  the  law  vested  the  discretion  in  the  city  gov- 
ernment and  not  in  the  Park  Commissioners. 
The  rule  was  well  stated  and  applied  in  Commis- 
sioners V,  The  City  of  Philadelphia  (7  Phila. 
298). 

The  conclusion  to  be  deduced  from  the  au- 
thorities is  that  where  power  is  given  to  public 
officers,  either  in  peremptory  or  permissive  form, 
Whenever  the  public  interest  calls  for  its  exercise 
they  are  bound  to  act.  If  the  power  be  judicial 
or  discretionary,  the  Court  will  not  control  their 
deliberation  or  coerce  their  discretion.  They 
may  be  ordered  to  do  their  duty,  but  must  be 
left  free  to  act  according  to  the  dictates  of  their 
own  judgment.  But  when  a  ministerial  act  is  to 
be  done,  a  specific  act  or  duty  is  enjoined,  and 
if  there  is  no  other  specific  remedy,  performance 
will  be  compelled  by  mandamus. 

The  petition  of  the  relators  sets  forth  the  Act 
of  Assembly,  the  organization  of  the  Commis- 
sion and  entering  upon  their  duties,  the  construc- 
tion of  a  large  portion  of  the  buildings,  which  are 
unfinished,  a  requisition  upon  Council  for 
Ji, 500, 000,  made  November  29,  1876,  and  the 
neglect  and  refusal  of  the  Councils  to  levy  any  tax 
or  make  any  appropriation  or  otherwise  aid  in  ' 
the  promotion  of  the  purposes  of  said  Act  as  re- 
quired. The  return  of  the  respondents  makes 
no  suggestion  that  the  facts  alleged  in  the  peti- 
tion are  untrue. 

Six  assignments  of  cause  against  the  writ  are 
given  and  have  been  considered.  But  little  more 
need  be  said  in  reference  to  the  points  they  sug- 
gest. The  first  avers  that  the  writ  cannot  issue 
at  the  suit  of  the  relators,  who  are  mere  agents  of 
the  respondents.  In  this  the  facts  are  not  as  as- 
sumed. The  Commissioners  were  not  appointed 
by  and  are  not  subject  to  control  of  or  dismissal 
by,  and  are  not  required  to  settle  their  accounts 
with,  the  Councils.  They  have  no  private  inter- 
est in  the  premises  which  are  not  in  common 
with  other  citizens.  To  them  has  been  commit- 
ted a  public  trust,  which  they  cannot,  if  they 
would,  transfer  to  another  body  without  legislative 
action.  They  entered  upon  the  duties  of  their 
office,  have  made  contracts,  have  expended  vast 
sums  of  money  in  construction  of  a  large  portion 
of  the  buildings  which  are  at  present  unfinished. 
The  Councils  have  refused  an  appropriation;  the 
work  stops.  The  duties  of  the  Councils  are 
sharply  defined  in  the  Act  of  1870.  While  they 
disobey,  the  law  is  inoperative,  and  the  construc- 
tion suspended.  When  the  Commissioners  are 
thwarted  in  the  performance  of  their  duties  by 
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neglect  of  Councils  to  perform  theirs,  they  may 
sue  out  the  writ  in  the  public  interest.  The 
second  assignment  avers  that  Councils  are  vested 
with  a  discretion  in  levying  taxes  and  appropri- 
al^ing  money ;  and  the  third  that  they  have  no 
power  to  levy  a  special  tax  for  the  expenses  of 
the  fiscal  year  commencing  January.!,  1877.. 
Whatever  discretion  is  given  them  under  other 
statutes,  for  other  purposes,  matters. not  in  refer- 
ence to  their  duty  under  the  Act  of  August  5, 
1870  In  argument  it  was  urged  they  had  no 
power  to  levy  a  special  tax  because  it  was  not  done 
on  the  1st  day  of  December.  It  is  sufficient  to 
say  that  the  presumption  is  that  they  refused  to 
do  their  duty  because  of  a  belief  that  it  was 
permissive  and  not  absolute.  Were  it  possible 
that  they  purposely  neglected  a  known  duty, 
the  statutonr  command  remained  to  appropriate 
the  money  and  raise  it  by  a  special  tax  or  out  of 
the  annual  tax.  Mistake  or  perfidy  may  delay, 
but  cannot  defeat  the  law.  The  law  remaining, 
the  duty  continues  and  does  not  expire  with  the 
year  1877.  The  chief  object  of  the  law  is  con- 
struction of  the  public  buildings,  a  work  suspend- 
ed by  neglect  of  Coimcils  to  do  a  specific  act,  and 
that  act  is  still  required  to  be  done,  and  when 
done,  suspension  ceases. 

The  last  three  assignments  refer  to  contracts  of 
the  Commissioners.  Nothing  in  the  statute,  as 
modified  by  the  section  in  the  new  Constitution, 
requires,  as  a  precedent  condition  to  the  duty  of 
Councils  to  make  the  appropriations,  specific  in* 
formation  to  be  given  of  contracts  made  prior  to 
1874,  or  of  those  contemplated,  which  cannot  be 
made  except  in  pursuance  of  an  appropriation. 

Upon  consideration  of  the  whole  case  we  are 
impelled  to  the  conclusion  that  the  learned  Judge 
erred  in  refusing  the  mandamus.  The  return 
shows  no  cause  against  it.  There  is  no  averment 
that  the  sum  required  is  imreasonable  and  un- 
necessary for  the  purposes  of  the  statute,  nor  of 
any  fraud  or  abuse  of  powers  by  the  commis- 
sioners. It  may  be  well  to  remember  that  the 
commissioners  are  not  irresponsible  or  outside 
the  pale  of  the  law.  Should  they  abuse  their 
trust,  fraudulently  incur  liabilities,  or  attempt  to 
charge  the  city  for  anything  not  within  the  pur- 
view of  the  Act,  the  Courts  are  open  for  preven- 
tion, redress,  or  punishment.  The  law  of  the 
land,  which  has  the  means  to  compel  a  recalci- 
trant public  officer  to  do  his  duty,  provides  for  his 
restraint  when  he  is  proceeding  to  violate  it,  and 
for  redress,  or  his  punishment,  when  he  has  de- 
frauded the  public.  Concerning  legislation  to  vest 
powers  in  special  commissions,  the  people  have 
said  that  they  will  have  no  more  of  it,  and  at  the 
same  time  refused  to  avoid  existing  laws  giving 
such  powers.  The  authority  that  enacts  may 
repeal.  But  while  a  statute  is  in  force  no  opinion 
of  its  wisdom  or  policy  of  any  judicial  or  minis- 


terial officer  or  private  citizen  will  justify  or  ex- 
cuse its  violation. 

The  judgment  refusing  the  writ  is  reversed,  and 
judgment  for  the  Commonwealth,  and  a  peremp- 
tory mandamus  awarded.  The  record  is  ordered  to 
be  remitted  for  the  enforcement  of  this  judgment. 

Opinion  by  Trunkev,  J. 

Dissenting  opinion  by  Paxson,  J.,  in  which 
Sharswood,  J.,  concurs: — 

Whatever  we  may  think  of  its  wisdom,  no  one 
at  the  present  day  doubts  the  legality  of  the  Act 
of  5th  August,  1870  (P.  L*  of  1871,  p.  1548), 
creating  the  Building  Commission.  That  question 
may  be  considered  at  rest.  It  follows  that  if  sakl 
Act  remains  in  full  force  and  unimpaired,  the 
relators  are  entitled  to  their  mandamus.  But, 
since  the  passage  of  said  Act  the  fundamental  law 
of  the  State  has  been  changed,  and  two  provisions 
introduced  therein  which  seriously  affect  said  Act 
Section  20  of  Article  III  of  the  Constitution 
provides  that :  **  The  general  assembly  shall  not 
delegate  to  any  special  commission,  private  cor- 
poration, or  association,  any  power  to  make, 
supervise,  or  interfere  with  any  municipal  im- 
provement, money,  property  or  effects,  whether 
held  in  trust  or  otherwise,  or  to  levy  taxes,  or 
perform  any  municipal  function  whatever. ' '  This 
command  is  addressed  to  the  Legislature,  and 
speaks  for  the  future  only.  It  was  not  intended 
to  derogate  from  the  powers  granted  to  special 
commissions  created  .prior  to  the  adoption  of  the 
constitution. 

Then  we  have  Section  2  of  Article  XV,  which 
is  as  follows:  *'No  debt  shall  be  contracted  or 
liability  incurred  by  any  municipal  commission, 
except  in  pursuance  of  an  appropriation  previously 
made  therefor  by  the  municipal  government." 
This  section  was  evidently  intended  to  operate  di* 
rectlyupon  commissions  existing  at  the  time  of  the 
adoption  of  the  Constitution.  Such  construction 
is  apparent  from  its  terms.  That  it  was  so  in- 
tended by  the  framers  of  the  Constitution  clearly 
appears  from  an  examination  of  the  debates  of 
the  convention  (Vol.  6,  p.  252-4)  ;  public  atten- 
tion had  already  been  drawn  to  the  fact  that  irre- 
sponsible commissions  imposed  upon  the  city  by 
legislation,  and  yet  clothed  with  absolute  control 
over  the  purse  of  the  city  in  the  prosecution  of 
their  work,  were  repugnant  to  our  whole  theory  of 
government.  It  was  known  to  the  convention 
that  the  public  buildings  at  Broad  and  Market 
Streets  had  been  projected  upon  a  scale  of  mag- 
nificence better  suited  for  the  capital  of  an  empire 
than  the  municipal  buildings  of  a  debt-burdened 
city,  and  that  the  time  might  come  when  their 
further  prosecution  would  become  an  oppression 
upon  the  tax  payers  too  grievous  to  be  bome, 
unless  the  councils,  the  immediate  representatives 
of  the  people,  should  have  a  power  of  control 
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over  the  amount  to  be  annually  expended.  The 
result  has  fully  vindicated  the  wisdom  of  the  con- 
vention. What  thep  is  the  effect  of  this  section  of 
the  Constitution  upon  the  Act  of  1870  ?  I  agree 
that  it  does  not  repeal  the  Act.  It  does  not 
abolish  the  commission  ;  it  permits  the  erection 
of  the  buildings  to  go  on  under  their  direction. 
Nay,  more ;  I  do  not  think  it  affects  so  much  of 
the  Act  as  makes  it  the  duty  of  coimcils  to  pro- 
vide the  means  for  their  completion.  But  I  think 
it  equally  clear  under  this  section  that  it  is  for 
councils  to  say  to  what  extent  the  means  shall  be 
supplied,  excepting  in  so  far  as  contracts  have 
been  made  by  the  commission  prior  to  the  adop- 
tion of  the  Constitution.  That  is  to  say,  no  new 
contract  could  be  made  by  the  commission  after 
the  adoption  of  the  Constitution  until  an  appro- 
priation to  pay  therefor  shall  have  been  pre- 
viously made  by  councils.  In  other  words,  the 
effect  is  to  give  the  control  of  the  purse  to  the 
city  instead  of  to  the  building  commission. 

It  was  conceded  upon  the  argument  that  the 
Constitution  had  modified  the  Act  of  1870  so  far 
as  to  prevent  the  commission  entering  into  any 
new  contract  without  an  appropriation,  and  that 
the  greater  part  of  the  sum  demanded  was  for 
new  .work  not  contracted  for  prior  to  the  adoption 
of  that  instrument.  This  much  is  clear.  But,  it 
was  urged,  that,  because  it  is  still  the  duty  of  coim- 
cils to  make  appropriations,  they  are  bound  to 
appropriate  any  sum  the  commission  may  demand. 
I  am  unable  to  see  the  force  of  this  reasoning. 
It  is  admitted  the  Constitution  prohibits  the  ma- 
king of  any  new  contract  without  a  previous  ap- 
propriation. True,  say  the  building  commission- 
ers, we  cannot  make  a  contract,  but  we  have  the 
right  to  compel  councils  to  appropriate  whatever 
sum  we  demand,  and  then  we  can  contract.  This 
view,  in  my  judgment,  is  in  direct  conflict  with 
the  letter  and  spirit  of  Sect.  2,  Article  XV,  of  the 
Constitution,  and  its  adoption  by  this  Court  prac- 
tically expunges  said  section  from  that  instrument. 
For  if  it  does  not  apply  to  existing  commissions 
it  cannot  apply  at  all,  as  the  creation  of  any  such 
special  commission  is  prohibited  for  the  future. 
I  do  not  think  the  framers  of  the  Constitution  or 
the  people  who  adopted  it  intended  a  vain  thing 
when  they  introduced  this  section. 

In  view  of  the  importance  of  this  question  I 
deem  it  my  duty  to  place  upon  record  my  re- 
spectful but  earnest  dissent  from  the  judgment  of 
the  majority  of  the  Court. 


July,  '75»  84>i.  Feb.  6,  1878. 

Kensington  National  Bank  v.  Yerkes,  de- 
fendant, and  the  Wyoming  Insurance 
Company,  garnishee. 

Fire  insurance — Unsigned  conditions  printed  an 
back  of  policy —  When  part  of  the  contract — 
Interpretation  of  clause  providing  that  policy 
should  become  void  upon  creation  of  an  incum- 
brance on  the  premises — Confession  of  fudg- 
mentj  effect  of  . 

Where  a  policy  of  fire  insurance,  among  other  pro- 
visions and  express  conditions^  provided  that  the  loss 
should  be  *  *  payable  in  sixty  days  a(Ur  the  notice,  proof,  and 
adjustment  thereof,  in  conformity  to  the  conditions  annexed 
to  this  policy/'  and  certain  unsigned  proivisions,  entided 
"  Conditions  of  Insurance,"  were  printed  on  the  bock  of 
the  policy,  such  endorsed  and  unsigned  conditions  are 
part  of  the  contract  between  the  insurer  and  insured. 

One  of  the  conditions  printed  upon  the  back  of  such  a 
pohcy  provided  that  "  should  there  at  any  lime,  during  the 
life  of  the  policy,  an  incumbrance  fall  or  be  executed  upon 
the  property  insured  sufficient  to  reduce  the  real  interest 
of  the  insured  on  the  same  to  a  sum  only  equal  to  or  below 
the  amount  insured  ....  then  the  policy  shall  become 
void;"  the  insured  confessed  a  judgment  greater  in  amount 
than  the  value  of  the  property : 

Beldf  that  the  policy  was  thereby  avoided,  even  though 
no  execution  ever  issued  upon  such  judgment. 

An  incumbrance  "  falls"  upon  a  property  when  a  judg- 
ment is  entered. 

Error  to  the  Common  Pleas  No.  4,  of  Philadel- 
phia County. 

This  was  an  attachment-execution  in  which  the 
Kensington  National  Bank  were  plaintiffs,  Charles 
T.  Yerkes,  defendant,  and  the  Wyoming  Insur- 
ance Company,  garnishee.  Plea,  nulla  bona. 
Upon  the  trial,  before  Elcock,  J.,  it  appeared 
that  the  Wyoming  Insurance  Company  had  issued 
to  the- defendant  a  policy  insuring  against  fire, 
for  five  years  from  September  15,  187 1,  a  barrel 
factory,  in  the  sum  of  I2850. 

The  policy  contained  this  clause : — 

"The  said  loss  or  damage  to  be  ascertained  and  esti* 
mated  according  to  the  true  and  actual  cash  value  of  the 
property  at  the  time  the  same  shall  happen,  and  to  be  paid 
sixty  days  after  the  notice,  proof  and  adjustment  thereof, 
in  conformity  to  the  conditions  annexed  to  this  policy,^* 

Immediately  following  this  clause  were  various 
provisos;  such  as  that  the  policy  should  be  void 
in  case  of  other  insurance  not  notified  to  the 
company ;  that  the  company  should  not  be  liable 
in  case  of  insurrection,  or  invasion,  etc.  On  the 
back  of  the  policy  were  printed  a  number  of  sec- 
tions entitled  *'  Conditions  of  Insurance,"  the 
seventeenth  of  which  was  as  follows : — 

**  The  insurance  by  the  policy  shall  cease  at  and  from  the 
time  the  property  hereby  insured  shall  be  levied  on  or 
taken  into  possession  or  custody,  under  any  proceeding  in 
law  or  equity,  and  should  there,  during  the  life  of  this 


Digitized  by 


Google 


i6o 


WEEKLY  NOTES  OF  CASES. 


policj,  an  incumbrance  fall  or  be  executed  upon  the  pro- 
perty insured,  sufficient  to  reduce  the  real  interest  of  the 
insured  in  the  same  to  a  sum  only  eaual  to  or  below  the 
amount  insured,  and  he  neglect  or  fail  to  obtain  the  con- 
sent of  the  company  thereto,  then,  and  in  that  case,  the 
policy  shall  be  void.*' 

On  December  8,  1871,  Yerkes  confessed  judg- 
ment to  the  Bank  in  the  District  Court  of  Phila- 
delphia, for  $148,614.03.  In  August,  1872,  the 
insured  property  was  burned,  being  worth  at 
that  time  $60,000.  No  levy  under  the  said  judg- 
ment was  ever  made  on  the  property.  Yerkes 
gave  the  garnishee  no  notice  of  the  judgment  held 
by  the  bank.  The  garnishee  offered  no  evidence, 
and  che  Court  directed  the  jury  that  under  the 
17th  section  of  the  "Conditions  of  Insurance" 
they  must  find  a  verdict  for  the  garnishee. 

Verdict  and  judgment  accordingly.  A  rule  for 
a  new  trial  was  subsequently  discharged  (reported 
I  Weekly  Notes,  508).  Whereupon  the  plain- 
tiff took  this  writ,  assigning  for  error  the  instruc- 
tion of  the  Court  to  the  jury 

A.  Sydney  Biddle  zxA  R,  (7.  McMurtrU^  for 
the  plaintiff  in  error. 

The  conditions  of  insurance  printed  on  the 
back  of  the  policy  are  no  part  of  the  contract  of 
insurance.  There  is  no  specific  reference  to  them 
in  the  policy.  Not  only  this  but  there  are  nume- 
rous conditions  in  the  body  of  the  policy,  which 
was  a  very  cogent  reason  why  the  insured  should 
look  no  further.  There  was  no  evidence  that  his 
attention  was  called  to  these  provisions  on  the  back 
of  the  policy. 

If  it  were  a  question  of  doubt  as  to  what  the 
contract  was,  it  should  have  been  left  to  the  jury 
to  determine  whether  the  insured  consented  to 
this  condition,  without  which  express  assent  it 
could  not  form  part  of  the  contract.  The  cases  of 
the  liability  of  common  carriers  on  tickets  or  bills 
of  lading  are  in  point.  It  is  well  settled  that  if  a 
condition  is  printed  on  the  back  of  such  ticket  or 
bill  of  lading,  and  the  contract  does  not  make  it 
part  of  itself,  it  is  to  be  considered  nothing  more 
than  a  mere  notice  limiting  the  common  law  lia- 
bility. The  defendants  in  such  case  mqst  show 
that  the  notice  was  brought  to  the  notice  of  the 
party  to  be  bound  by  it. 

Jefferson  Ins.  Co.  v,  Cotheal,  7  Wendell,  80. 
Kimball  v.  Railroad  Co. ,  26  Ver.  247. 
Adams  Express  Co.  v,  Haynes,  42  111.  89. 
M.  C.  Railroad  Co.  v.  Hale.  6  Mich.  243. 
McMillan  v.  Railroad  Co.,  16  Id.  74. 
Limburger  v.  Westcott,  49  Barb,  283. 
Moses  V,  Railroad  Co.,  4  Foster  (N.  H.),  71. 
C.  &  A.  R.  R.  Co.  r.  Baldauf,  16  Penn.  St.  67. 
Vemor  v,  Sweitzer,  32  Id.  208. 
Beckman  v,  Shouse,  5  Rawle,  188. 

The  condition  alleged  to  have  been  broken  was 
only  a  promissory  stipulation  in  the  nature  of  a 
representation,  and  the  Court  should  have  left  it 
to  the  jury  to  say  whether  the  breach  of  this  re- 
presentation had  increased  the  risk,  instructing 


them  that,  if  it  had  not,  the  breach  of  the  condi- 
tion was  no  defence. 

Pawson  V.  Watson,  Cowper,  785. 
Allston  V,  Ins.  Co.,  4  Hill,  329. 
Burrilt  v.  Same,  5  Id.  188. 
Ins.  Qo.  V,  Monninger,  iSInd.  359. 

The  condition  is  ineffectual  for  the  purpose.  It 
must  be  strictly  construed,  because  it  is  an  excep- 
tion to  the  contract.  These  words  are  taken  from 
the  New  England  policies,  where  they  mean  a 
levy  or  sale  divesting  the  title.  A  debtor's  interest 
is  not  lessened  in  his  property  by  the  fact  that  it 
is  incumbered  with  his  debts.  To  have  this  effect, ' 
the  debtor  must  be  hopelessly  insolvent. 

Samuel  Dickson  (with  whom  yrss/ohn  C.  Bui" 
Utf)y  contra. 

That  the  seventeenth  condition  was  a  part  of 
the  policy  is  settled  by — 

Desilver  v.  The  State  Mutual  Ins.  Co.,  2  Wr.  13a 

The  only  remaining  question  is  whether  the 
Court  below  rightly  construed  the  condition. 
Their  ruling  is  supported  by  the  case  of  Brown 
V,  The  Commonwealth  Insurance  Co.  (5  Wright, 
189),  which  arose  upon  a  condition  absolutely 
identical  with  the  present. 

Feb.  18,  1878.  The  Coi;RT.  We  think  the 
conditions  printed  upon  the  policy  form  a  part 
of  its  terms.  Not  only  do  they  in  fact  appear 
upon  the  instrument  itself,  accepted  by  the  assured 
and  presumably  were  noticed  by  him,  but  they 
are  referred  to  in  the  body  of  the  policy,  which 
declares  that  payment  is  to  be  made  sixty  days 
after  the  notice,  proof,  and  adjustment  of  the 
loss  *'in  conformity  to  the  conditions  annexed 
to  this  policy.'*  The  assured  was  thus  referred  to 
the  **  annexed  conditions"  in  order  to  find  those 
affecting  the  payment  of  his  loss,  and  necessarily 
must  discover  the  others  in  doing  so.  It  would 
be  going  too  far  to  say  that  he  did  not  accept  his 
policy  affected  by  the  conditions  printed  upon  it, 
and  thus  referred  to.  Under  the  17th  condition 
the  policy  ceases  ipso  facto  when  the  insured  pro- 
perty is  levied  upon  or  taken  in  possession  or 
custody,  under  any  proceeding  in  law  or  equity. 
The  next  clause  is  **  and  should  there,  during  the 
life  of  this  policy,  an  incumbrance  fall  or  be  exe- 
cuted upon  the  property  insured,  sufficient  to  re- 
duce the  real  interest  of  the  insured  in  the  same 
to  a  sum  only  equal  to  or  below  the  amount  in- 
sured, and  he  neglect  or  fail  to  obtain  the  consent 
of  the  company  thereto,  then  and  in  that  case  the 
policy  shall  be  void." 

The  former  claufe  having  relation  to  an  act  of 
law,  this  is  intended  to  protect  the  company 
against  the  act  of  the  assured  himself.  Hence  if 
he  suffer  a  judgment  to  be  entered  against  him  the 
incumbrance /tf//f,  and  if  he  executes  a  mort- 
gage, it  is  executed  upon  the  property,  and  he 
must  give  notice  and  obtain  consent ;  or  other- 
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wise,  if  the  incumbrance  gives  another  a  right  and 
reduces  his  own  interest  in  the  property  to  a  sum 
not  exceeding  the  amount  in  the  policy,  he  for- 
feits his  policy. 
Per  Curiam.    Judgment  affirmed. 


Jnly,  '75.  75. 
Connelly  et  al. 


Jan.  17,  1878. 
City  of  Philadelphia. 


Sheriff's  sale — Discretionary  power  of  Court  to 
set  aside  sheriffs  sale — Power  of  revision  by 
the  Supreme  Court, 

The  Court  of  Common  Pleas  has  the  power  to  set  aside 
A  sheriff's  sale  at  any  time  before  the  deed  is  acknowl- 
ed^,  or  even  after  that  act,  if  done  at  the  same  term. 

Sach  Court  may  intervene  to  protect  the  rights  of  a 
judgment  creditor,  where  it  has  reason  to  believe  that  his 
li^ts  have  been  compromised,  either  through  fraud  or 
mistake. 

Qmere,  whether  the  Court  of  Common  Pleas  has  the 
power  to  intervene  after  final  action  by  the  sheriff,  and 
settle  conflicting  claims  of  mere  bidders. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

The  facts  of  this  case  were  as  follows: — 

The  city  of  Philadelphia  proceeded,  in  the  or- 
dinary way,  under  a  tax-lien  for  $219,  to  the 
sale  of  certain  property  of  Robins,  owner,  and 
Task,  registered  owner.  There  being  two  lots, 
the  property  was  sold  in  two  parcels,  as  No.  i 
and  No.  2.  No.  i  was  sold  to  Louis  E.  Pfeiffer 
for  ^125;  and  Patrick  J.  Connelly  signed  the 
book,  and  was  recognized  by  the  sheriff  as  pur- 
chaser of  No.  2  for  the  same  amount.  Two 
days  thereafter  a  rule  was  taken  by  the  City  to 
set  aside  the  sale  of  No.  2,  and  pending  its  dis- 
position the  levari  was  returned,  as  to  No.  2, 
"sold  to  Connelly  for  $125,"  and  the  deed  was 
executed,  acknowledged,  and  delivered  by  the 
sheriflf  to  Connelly. 

Upon  the  hearing  of  the  rule,  depositions  were 
read  by  which  it  appeared  that  Louis  E.  Pfeiffer, 
solicitor  of  the  Lien  Department  of  the  Delin- 
quent Tax  Office,  had  bid  the  highest  price,  being 
I125  for  No.  2;  that  it  had  been  knocked  down 
to  him  by  the  auctioneer,  but  that  upon  appear- 
ing at  the  clerk's  desk  a  few  minutes  afterwards 
for  the  purpose  of  signing  and  complying  with 
the  conditions  of  sale,  he  found  that  some  per- 
son had  anticipated  him  by  signing  as  purch^user. 

The  Court  ordered  that  the  sheriffs  deed  de- 
livered to  Connelly  be  returned  to  the  prothono- 
tary  for  cancellation. 

Connelly  thereupon  took  this  writ,  assigninjg 
as  error  the  order  of  the  Court. 

John  Dolman^  for  the  plaintiff"  in  error. 

A  purchaser  at  sheriff's  sale  becomes  seized  of 
an  estate  in  land,  and  when  an  order  ia  made 
Vol,  v.— 11 


depriving  him  of  that  estate,  a  court  of  error 
has  jurisdiction  to  review  such  order,  and  correct 
any  error  therein. 

Young's  Appeal,  2  Pa.  R.  380. 
This  case  is  a  contest  between  rival  bidders. 
The  decision  of  the  sheriff,  and  return  of  the 
levari^  is  conclusive.  The  sheriff's  decision  can 
only  be  properly  impeached  by  an  action  at  law. 
Charles  E,  Morgan^  assistant  city  solicitor,  for 
the  defendant  in  error. 

The  action  of  the  Court  in  setting  aside  the 
sheriff's  sale,  under  a  rule  granted  prior  to  the 
execution  of  the  deed,  is  not  the  subject  of  a 
writ  of  error  or  appeal  to  this  Court.  It  is  an 
act  belonging  entirely  to  the  discretionary  powers 
of  the  Court  below. 

The  only  exception  to  this  rule  is  where  there 
is  no  exercise  of  such  powers  until  after  the  title 
of  the  purchaser  has  been  confirmed  by  the 
sheriff's  delivery  of  a  deed  to  him. 

Rees  V,  Berryhill,  i  W.  263. 

Sloan's  Case,  8  Id.  194. 

Jackson  «/.  Morter,  3  Weekly  Notes,  140. 

Hoffa's  Appeal,  3  Id.  144. 

Laird  v,  McCarter,  2  Id.  213. 

Feb.  II,  1878.  The  Court.  There  is  no 
doubt  about  the  power  of  the  Court  of  Common 
Pleas  to  set  aside  a  sheriff's  sale  at  any  time  be- 
fore the  deed  is  acknowledged,  or  even  after  that 
act  if  done  at  the  same  term.  The  motion  to  set 
the  sale  aside  in  the  case  now  under  considera- 
tion, was  made  before  the  acknowledgment. 
That  the  deed  was  executed,  acknowledged,  and 
delivered  after  the  motion  and  pending  the  rule, 
does  not  affect  the  question,  for  the  authority  of 
the  Coiu-t  over  the  matter  could  not  be  thus  di- 
vested. The  Court  having,  then,  the  power  to 
do  what  it  did,  and  the  exercise  of  that  power 
being  discretionary,  ordinarily  it  cannot  be  re- 
vised by  the  superior  tribunal.  It  is  said,  how- 
ever, that  the  Court  below  exceeded  its  legitimate 
authority,  in  that  it  undertook  to  set  aside  the 
sheriff's  sale  at  the  instance  of  a  mere  bidder,, 
whose  rights  in  the  premises  were  fully  and  finally 
determined  by  the  sheriff^s  return.  Conceding 
this  to  be  a  contest  between  bidders,  only,  we 
are,  nevertheless,  not  prepared  to  say  that  there 
may  not  be  cases  in  which  the  Coiut  might  pro- 
perly intervene  to  protect  the  rights  even  of  such 
persons.  But  we  are  not  called  upon  to  decide 
a  proposition  exactly  of  this  kind.  On  looking 
into  the  evidence,  which,  as  is  said  by  Mr.  Jus- 
tice Mercur,  in  the  case-  of  Jackson  v.  Morter 
{\  Nor.  291),  we  may  do,  not,  indeed,  to  revise 
the  conclusion  of  the  Court  as  to  the  weight 
thereof,  but  to  ascertain  the  ground  of  its  action, 
we  discover  that  the  mover  in  the  rule  was  the 
solicitor  of  the;  Lien  Department  of  the  Delin- 
quent Tax  Office.  As  thb  sale,  which  the  Court 
set  aside,  W8$  made  upon,  a  judgmept  obtained. 
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for  the  city,  upon  a  claim  for  unpaid  taxes  due 
upon  the  property  in  controversy,  we  thus  dis- 
cover the  contest  to  be  between  the  judgment 
creditor  and  a  bidder.  That  a  Court  may  inter- 
vene to  protect  such  a  creditor,  where  it  has  rea- 
son to  believe  that  his  rights  have  been  compro- 
mised, either  through  mistake  or  fraud,  is  not 
doubtful. 

The  solicitor  bid  in  the  property  for  a  price 
sufficient  only  to  cover  costs,  and,  as  he  says, 
upon  stepping  up  to  the  clerk's  desk  a  few  minutes 
afterwards,  in  order  to  sign  and  comply  with  the 
conditions  of  sale,  he  found  Connelly  had  been 
ahead  of  him.  Granting  this  to  have  been  only 
a  mistake,  it  is,  nevertheless,  obvious  that  if  he 
is  permitted  to  take  the  property,  the  city  must 
lose  its  opportunity  of  making  its  taxes  by  a  re- 
sale of  the  premises,  which  it  would  otherwise 
possess. 

Now,  as  judgment  creditors  and  mortgagees 
are  often  obliged  to  bid  in  property  for  the 
amount  of  costs,  or  costs  and  some  previous  lien, 
expecting  to  save  themselves  from  loss  by  what 
they  may  afterwards  realize  from  such  property, 
we  can  easily  see  how  important  it  is  that  a  Court 
should  have  and  exercise  just  such  a  power  as 
that  put  forth  in  this  case ;  otherwise  the  creditor 
may  be  constantly  exposed  to  the  risk  of  losing 
his  just  debt  by  the  trick  or  mistake  of  a  bidder 
backed  by  the  sheriff. 

Proceedings  affirmed. 

Opinion  by  Gordon,  J. 


July, '77, 113.  Feb.  I,  1878. 

Barclay  v.  Wainwright. 

Mechanic's  lien —  What  the  subject  of -^Improve- 
tnent  lease ,  what  constitutes — Affidavit  of  de- 
fence,  when  sufficient — Parol  evidence^  admis- 
sibility  ofy  to  contradict  a  written  instrument, 

Altliough,  as  a  general  principle,  the  estate  of  a  lessor 
is  not  bound  by  a  mechanic's  lien  filed  for  work  done  at 
the  instance  of  a  lessee,  yet,  if  it  appears  that  the  posses- 
sion of  the  lessee  is  under  an  improvement  lease,  the  land 
will  be  IxMind. 

In  order  to  constitute  a  lease  an  improvement  lease,  it 
is  not  necessaij  that  it  should  contain  an  express  covenant 
on  the  part  of  the  lessee  to  build ;  it  is  enough  if  it  be 
sho^n  that  such  was  the  manifest  intention  of  the  parties. 

An  allegation,  in  an  affidavit  of  defence  to  a  scire  facias 
sur  mechanic's  lien,  that  the  materials  were  not  furnished 
upon  the  credit  of  the  land,  but  solely  upon  the  transferor 
•certain  securities  to  the  material  man,  is  sufficient  to  carry 
the  case  to  a  jury. 

Parol  evidence  is  admissible  to  show  that  at  the  time  of 
ihe  assignment  of  a  mortgage  to  a  material  man,  as  col- 
lateral security  for  hi*  debt,  it  was  expressly  agreed  and 
made  part  of  the  consideration  of  such  assignment  that  no 
proceedings  should  be  taken  by  mechanic's  lien  until  the 
maturity  <Df  the  mortgage^  even  though  it  was  wntt«n  in 


the  assignment  that  by  reason  thereof  the  right  of  the  ma- 
terial man  to  proceed  upon  his  lien  should  in  no  wise  be 
waived. 

Hopper  V.  Childs  (7  Wr.  310),  and  Reid  v.  Kenney 
(4  Weekly  Notes,  450),  distinguished. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

This  was  a  scire  facias  sur  mechanic's  lien  filed 
against  William  K.  Barclay,  owner,  and  Ransom 
Rogers,  contractor,  for  lumber  furnished  towards 
the  erection  of  a  theatre  upon  a  lot  of  ground  at 
the  S.  W.  comer  of  Tenth  and  Callowhill  Streets, 
in  Philadelphia.  The  sci,fa.  issued  September 
5,  1876.  Barclay  and  Rogers  both  put  in  affi- 
davits of  defence,  the  former  alleging  as  follows: 
That  being  the  owner  in  fee  of  the  premises,  on 
which  there  was  already  a  theatre  erected,  he 
leased  them  to  the  said  Rogers  for  five  years, 
with  the  privilege  of  purchase,  etc.,  under  the 
terms  of  said  lease,  and  that  he  was  in  no  other 
way  interested  in  Rogers's  business,  except  as  set 
forth  in  the  lease.  That  he  believed  and  expect- 
ed to  prove  that  the  plaintiffs  were  cognizant  of 
this  relationship  of  lessor  and  lessee  existing  be- 
tween the  two  defendants;  that  they  saw  the 
lease,  and  on  that  account,  under  the  advice  of 
counsel,  refused  to  furnish  material  and  work 
until  Rogers  had  secured  them  by  a  mortgage 
upon  other  real  estate,  and  that  the  materiads 
were  not  furnished  upon  the  credit  of  said  land, 
but  solely  upon  the  transfer  of  other  securities  to 
them  by  said  Ransom  Rogers. 

The  lease,  dated  June  i,  1875,  referred  to  in 
the  affidavit,  and  attached  thereto,  contained 
substantially  the  following  provisions : — 

That  Rogers  should  pay  a  rent  of  ^8840  per 
annum;  but  as  he  was  about  to  expend  large 
sums  in  improvements,  this  rent  should  not  begin 
till  the  I  St  of  June,  1876,  after  which  time  weekly 
payments,  of  ^170  each,  should  be  made.  It 
was  provided,  however,  that  if  Rogers  should  not 
have  a  theatre  well  built,  costing  at  least  ^17,500, 
in  one  year  from  the  date  of  the  lease,  he  should 
pay  rent  for  the  first  year ;  but  if  such  a  building 
should  be  completed  at  any  time  before  the  ter- 
mination of  the  lease,  this  first  year's  rent  should 
be  refunded.  It  was  also  provided  that  Rogers 
should  pay,  in  addition  to  the  rent,  all  license 
fees,  and  other  charges,  gas  and  water  bills,  Bar- 
clay paying  the  taxes,  unless  they  were  increased, 
in  which  case  Rogers  should  pay  the  excess,  being 
entitled  to  a  credit  if  they  were  diminished ;  that 
Barclay  should  not  be  called  on  for  repairs,  etc., 
or  to  insure ;  but  that  Rogers  should  insure  for 
at  least  115,000,  and  assign  the  policies  to  Bar- 
clay as  security  that  Rogers  would  perform  his 
covenants,  Barclay,  however,  being  bound,  in 
case  of  a  fire,  to  apply  the  money  recovered  on 
the  policies  to  rebuilding.  All  structures  or 
erections  were  to  become  the  property  of  Barclay 
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at  the  termination  of  the  lease,  and  he  was  to 
have  the  right  to  buy  all  the  personal  property 
appurtenant  to  the  theatre,  at  a  value  to  be  set- 
tled by  reference  if  the  parties  could  not  agree. 
Rogers  was  not  to  use  the  premises  for  any  un- 
lawful purpose.  He  was  allowed  to  assign  or 
underlet.  He  had  an  option  to  buy  on  terms 
fixed  at  any  time  during  the  lease,  Barclay,  how- 
ever, having  the  privilege,  if  Rogers  did  not  buy 
for  two  years,  upon  giving  sixty  days*  notice,  to 
sell  said  premises  to  anybody  who  would  buy, 
etc. 

The  affidavit  of  Rogers  set  forth,  that  in  May, 
1876,  he  agreed  with  the  plaintiffs  to  procure 
them  a  certain  mortgage,  which  was  to  be  as- 
signed to  them  in  full  satisfaction  and  payment 
of  the  debt  due  them.  That  he  procured  the 
mortgage,  had  an  assignment  executed  to  the 
plain tiffsy  and  that  at  an  interview  held  with  them 
for  the  purpose  of  settlement,  a  written  agree- 
ment was  made  between  himself  and  them,  which 
was  attached  to  his  affidavit,  and  as  to  the  con- 
struction of  which  agreement  he  averred  **that 
it  was  then  and  there  distinctly  understood  and 
agreed  between  plaintiffs  and  deponent,  that  no 
proceeding  should  be  had  upon  said  mechanic's 
claim  until  the  matiuity  of  said  mortgage,  which 
agreement  was  the  consideration  of  said  assign- 
ment, and  upon  the  faith  of  said  agreement  de- 
ponent signed  said  paper." 

The  agreement  so  attached,  after  reciting  the 
bets  of  the  indebtedness,  and  the  assignment  of 
the  said  mortgage  as  collateral  security,  said 
mortgage  being  payable  in  May,  1877,  proceeded 
as  follows : — 

««  And  it  is  hereby  expressly  understood  and  agreed,  by 
and  between  the  said  parties  hereto,  that  the  assignment 
of  the  said  mortgage  (which  is  to  be  made  to  Chandler  P. 
Wainwright  individually^  is  not  to  be  taken  as  a  payment 
or  satisfaction  of  the  said  claim  of  Wainwright  &  Bryant, 
for  lumber,  as  aforesaid,  unless  the  said  mortgage,  when 
due,  shall  be  promptly  paid,  with  interest,  to  the  said 
Wainwright  &  Bryant;  and  nothing  herein,  or  in  connec- 
tion  with  the  taking  of  the  said  assignment  of  mortgage, 
shall  be  construed  to  be  a  waiver  of  the  right  of  the  said 
Wainwright  &  Bryant  to  proceed  against  the  said  theatre, 
and  the  lot  upon  which  the  same  is  erected,  on  the  south- 
west corner  of  Tenth  and  Callowhill  Streets,  under  the 
Act  securing  to  mechanics  and  others  payment  for  their 
labor  and  materials,  and  its  supplements,  known  as  the 
mechanic's  lien  law,  but  that  the  said  Wainwright.&  ^ry- 
ant  shall  be  free  to  so  proceed  forthwith." 

The  plaintiffs  took  a  rule  for  judgment  for  want 
of  sufficient  affidavits  of  defence,  which  was  made 
absolute  by  the  Court  below  (reported  4  Weekly 
Notes,  323),  whereupon  the  defendants  took 
this  writ,  assigning  for  error  the  entry  of  judg- 
ment. 

W.  IV.  Wiltbank  and  E,  Spencer  Miller,  for 
plaintiffs  in  error. 

Since  the  Act  of  1836,  it  has  been  well  estab- 
lished in  Pennsylvania  that  a  leasehold  interest  is 
not  the  subject  of  a  mechanic's  lien. 


Church  V.  Griffith,  9  Barr,  117. 

White's  Appeal,  10  Id.  252. 

Haworth  v.  Wallace,  2  H.  iii. 

Schenley's  Appeal,  20  Sm.  98. 
The  contract  in  this  case  was  a  lease,  and  not 
under  a  building  agreement.  It  is  true  that  no 
rent  was  to  be  charged  for  the  first  year,  but  that 
was  a  mere  encouragement  to  take  the  lease; 
and  although  a  new  building  was  to  be  erected 
under  its  terms,  it  must  be  remembered  that  to 
do  so,  the  original  structure  had  to  be  first  pulled 
down.  Barclay  did  not  require,  or  stipulate, 
that  either  of  these  things  should  be  done ;  and 
what  Rogers  did  was  not  at  1^  is  instance.  Rogers, 
indeed,  was  not  bound  to  do  anything.  He  had 
merely  a  license  to  build  if  Jie  chose.  The  essen- 
tial distinction  would  appear  to  be,  that,  when  the 
lease  contains  a  covenant  on  the  part  of  the  lessee 
to  build,  then  the  lease  becomes  a  mere  building 
agreement  in  disguise. 

Woodward  v.  Leiby,  12  Cas.  437. 

Leiby  v,  Wilson,  4  Wr.  63. 

Fisher  v.  Rush,  21  Sm.  40. 

Reid  V,  Kenney,  4  Weekly  Notes,  450. 
In  the  case  last  cited,  the  Court  distinctly  de- 
cided that,  to  amount  to  a  building  agreement, 
the  contract  must  compel  the  lessee  to  build. 

In  the  case  at  bar  there  is  no  covenant  to 
build.  It  is  lefl  to  the  option  of  the  lessee.  If 
he  build,  it  is  for  his  own  benefit,  not  for  the 
advantage  of  the  owner. 

As  to  the  averment  made  in  the  affidavit  of 
Rogers,  concerning  the  time  agreed  to  be  given 
before  commencement  of  proceedings  under  this 
lien,  the  Court  below  disregarded  it  under  the 
impression  that  the  verbal  agreement  contra- 
dicted the  written  one.  But,  under  Lippincott 
V.  Whitman  (3  Weekly  Notes,  313)  such  evi- 
dence was  clearly  admissible.     See  also — 

Powelton  Coal  Co.  v.  McShain,  25  Sm.  238. 

Caley  v,  Phila.  &  Chester  R.  R.,  30  Sm.  364. 
S.  E,  Megargee  and  James  IV,  Zalla,  for  de- 
fendants in  error. 

This  paper  may  be  styled  a  lease,  but  it  is,  in 
reality,  the  strongest  kind  of  a  building  contract 
between  Barclay  and  Rogers,  by  which  the  latter 
was  to  build  a  theatre,  costing  at  least  ^17,500, 
upon  the  lot  of  the  former,  in  consideration 
whereof  Rogers  was  to  have  a  lease  of  the  pre- 
mises for  five  years  at  a  nominal  rental,  pay  no 
rent  for  the  first  year,  and  also  have  the  privilege 
of  purchasing  the  property  at  a  fixed  price.  Bau"- 
clay  had  it  in  his  power  to  compel  Rogers  to 
build  by  the  provision  making  Rogers  liable  for 
^8840  a  year  for  the  entire  five  years  for  what 
was  an  improductive  piece  of  property  unless  im- 
proved. What  was  the  inducement  to  Rogers  to 
** build  a  theatre  upon  his  lessor's  land?**  It  was 
this — **  Erect  a  substantial  theatre  upon  my  lot 
costing  at  least  $17,500,"  says  his  lessor  by  the 
lease,  "and  I  will  contribute  f  8840  towards  the 
cost  by  charging  you  no  rent  for  the  first  year; 


Digitized  by 


Google 


l64 


WEEKLY  NOTES  OF  CASES. 


further,  I  will  give  you  a  lease  for  five  years,  and 
I  will  also  permit  you  to  purchase  the  property  at 
a  fixed  price  upon  easy  terms." 

To  say  that  in  this  case  "  there  is  no  covenant 
to  build,"  is  to  raise  a  question  of  no  importance 
to  the  issue.  There  is  not  a  line  in  any  one  of 
the  cases  cited,  as  to  improvement-leases,  which 
rest  the  decision  upon  the  fact  that  there  was,  or 
was  not,  a  covenant  to  build,  contained  in  the 
lease.  In  several  of  the  cases  there  was  no  such 
covenant.  The  question  is,  is  there  a  contract 
to  build? 

As  to  the  agreement  between  Rogers  and  the 
mechanics'  lien  men,  by  its  terms  the  latter  cer- 
tainly reserve  to  themselves  all  right  imder  the' 
lien  law,  and  leave  themselves  free  to  proceed 
forthwith.  And  it  will  take  very  strong  evidence 
to  show  that  forthwith  meant  one  year  thence. 
Rogers  does  not  set  forth  in  his  affidavit  that  this 
verbal  agreement  occurred  at  the  time  of  the 
execution  of  the  paper,  or  that  the  agreement 
was  signed  by  fraud,  accident,  or  mistake.  Nor 
does  he  allege  his  parol  evidence  clearly,  pre- 
cisely, or  indubitably;  and  it  is,  therefore,  not 
within  even  the  modem  liberal  decisions  allowing 
a  written  or  sealed  instrument  to  be  contradicted 
by  parol  evidence. 

Mardn  v»  Berens,  17  Sm.  461. 

Penna.  R.  R.  Co.  v.  Shay,  i  Norris,  201. 

Greenawalt  v,  Kohne,  4  Weekly  Notes,  497. 

Feb.  25,  1878.  The  Court.  It  would  not 
be  easy,  and  might  be  dangerous,  to  lay  down 
any  general  rule  by  which  to  determine,  in  all 
cases,  whether  an  improvement-lease  does  or  does 
not  come  within  the  intent  and  spirit  of  the  24th 
section  of  the  Act  of  April  28,  1840  (Pamph.  L. 
474),  so  as  to  subject  the  ground  and  building  to 
the  lien  of  a  mechanic  or  material  man.  As  was 
said  by  Chief  Justice  Lowrie  in  Woodward  v. 
Leiby  (12  Casey,  441),  "We  do  not  confound 
building  contracts  payable  in  rents  with  improve- 
ment leases;  though  we  do  not  anticipate  expe- 
rience by  any  theoretical  definition  of  their 
exact  differences.  Our  most  common  improve- 
ment-leases provide  only  for  such  labor  as  is  to 
be  done  by  the  tenant  himself  and  his  servants, 
and  no  question  of  mechanics*  lien  can  arise  on 
them.  But  contracts  of  letting  and  building  are 
infinitely  various  in  their  forms,  and  no  definition 
of  ours  can  prevent  this  variety,  for  none  would 
be  bound  to  conform  to  it;  and  we  must  be  con- 
tent to  ascertain,  as  cases  arise,  the  special  cha- 
racter of  each  contract,  and  the  class  to  which  it 
belongs." 

It  will  not  do,  therefore,  to  hold,  as  we  have 
been  strongly  urged  to  do  by  the  learned  counsel 
of  the  plaintiff  in  error,  that  the  presence  of  an 
express  covenant  in  the  lease  to  build,  is  that 
which  distinguishes  a  building  contract  from  an 


improvement-lease.  It  is  true  there  was  such  a 
covenant  or  agreement  in  Woodward  v,  Leiby 
(12  Casey,  437);  Leibyz^.  Wilson (4 Wright,  63); 
and  Fisher  v.  Rush  (21  P.  F.  Smith,  40);  but  in 
Hopper  V.  Childs  (7  Wright,  310)  there  was 
none.  The  lessors  there  agreed  to  let  the  lessee 
erect  at  his  own  expense  a  ehingle  mill,  to  allow 
him  to  use  timber  on  the  tract,  and  the  lessee  to 
pay  the  lessor  a  certain  sum  for  every  thousand 
shingles  manufactured  by  him.  It  is  true  that 
in  the  latest  case  of  Reid  v.  Kenney  (4  Weekly 
Notes,  452),  the  absence  of  the  covenant  to 
build  was  relied  on ;  but  it  was  not  all  that  was 
relied  on,  for  after  stating  that  the  lease  contained 
a  mere  hcense,  of  which  the  lessee  might  or 
might  not  avail  himself,  the  opinion  adds ;  **  His 
omission  to  build,  or  his  actual  building,  in  no 
wise  affected  the  amount  of  the  rent  he  was  to 
pay." 

Considering  the  whole  agreement  before  w, 
we  think  it  falls  within  the  category  of  building 
contracts.  It  is  true  that  there  is  no  express  cove- 
nant to  build,  but  the  amount  of  the  rent  the 
lessee  was  to  pay  was  direcdy  affected  by  his 
omission  to  build  or  his  actual  building.  K  he 
did  proceed  to  erect  the  contemplated  building, 
he  was  to  be  released  from  the  payment  of  the 
stipulated  rent  for  the  first  year.  In  effect,  the 
lessor  contributed  this  sum  of  I8840  towards  the 
erection  of  the  building.  This  lease  is  undoubt- 
edly a  very  ingenious  instrument,  but  if  we  were 
to  allow  it  to  prevail  as  a  mere  improvement- 
lease,  the  lien  of  mechanics  and  material  men 
might  in  every  case  be  evaded. 

We  think,  however,  that  there  was  quite 
enough  in  the  affidavits  of  Rogers  and  Barclay  to 
carry  the  case  to  the  jury.  The  former  swears 
very  positively  that  at  the  execution  of  the  agree- 
ment for  the  collateral.  May  18,  1876,  it  was 
then  and  there  distinctly  understood  and  agreed 
between  plaintiffs  and  deponent  that  no  proceed- 
ing would  be  had  upon  said  mechanics'  claim 
until  the  maturity  of  said  mortgage,  which  agree- 
ment was  the  consideration  of  said  assignment, 
and  upon  the  faith  of  said  agreement  deponent 
signed  said  paper.  This  is  precisely  within  the 
case  of  Miller  v.  Henderson  (10  S.  &  R,  290), 
and  the  facts,  as  sworn  to  by  the  affidavit,  wouUi 
be  evidence  of  fraud ;  when,  under  all  the  cases, 
parol  evidence  is  admissible  to  vary  the  terms  of 
a  written  contract. 

We  think,  also,  there  was  sufficient  in  Bar- 
clay's affidavit  to  prevent  the  entry  of  the  judg- 
ment below.  He  says  that  he  believes,  and 
expects  to  be  able  to  prove,  that  the  labor  and 
materials  for  which  the  claim  has  been  filed, 
"were  not  furnished  upon  the  credit  of  said 
land,  but  solely  upon  the  transfer  of  other  secu- 
rities" to  the  plaintiff  by  the  contractor,  as  he 
has  narrated  in  the  affidavit.     If  made  out  to  the 
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satisfaction  of  the  jury,  this  certainly  would  be  a 
good  defence.  (Presbyterian  Church  v,  Allison, 
ID  Barr,  413.) 

Judgment  reversed,  and  ^ procedendo  vffZiA^. 

Opinion  by  Sharswood,  J. 


Jam  '78,  73^. 


Haskell  v.  Jones. 


Jan.  28, 1878. 


Promissory  notes — J^ights  of  holder  for  value — 
1^0  te  given  for  patent  right — Act  of  April  12  y 
jSj2 — Constitutional  law. 

The  Act  of  Assembly  of  April  12, 1872  (P.  L.  60),  en- 
titled **  An  Act  to  r^ulate  the  execution  and  transfer  of 
notes  given  for  patent  rights,"  is  not  in  conflict  with  Arti- 
de  I.,  Section  S,  of  the  Constitution  of  the  United  States. 

A  note  given  for  a  patent  right,  not  marked  in  accord- 
ance with  the  provisions  of  the  Act  of  1872,  is  valid  in  the 
hands  of  a  bcnafide  holder  for  value,  and  is  held  by  him 
(reed  from  all  the  equities  between  the  original  parties,  in 
the  same  manner  as  any  negotiable  paper. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Assumpsit,  by  Haskell  et  al.  against  Jones,  upon 
a  promissory  note  drawn  by  the  defendant  to  the 
Older  of  one  Baldwin,  and  by  the  latter  endorsed 
to  the  plaintifis.  The  plea  was  non-assumpsit. 
After  a  trial  upon  this  plea,  there  was  a  verdict 
for  the  plaintiffs,  subject  to  the  opinion  of  the 
Court  upon  the  following  reserved  point,  viz., 
whether  the  plaintiffs  were  entitled  to  recover  upon 
all  the  facts  of  the  case,  which,  it  was  agreed, 
were  as  follows : — 

That  the  plaintiffs  are  residents  and  citizens  of 
Massachusetts ;  that  they  are  the  holders  of  the 
note  in  suit  for  value ;  that  it  was  received  by 
them  in  the  regular  course  of  business  and  before 
maturity ;  that  they  had  no  notice  of  the  consi- 
deration for  which  the  note  was  given,  and  were 
ignorant  of  the  Act  of  Assembly  of  Pennsylvania, 
approved  April  12th,  1872,*  that  the  defendant 

*  The  following  is  the  Act  referred  to  :  — 
**  Whenever  anv  promissory  note  or  other  negotiable 
instmment  shall  be  given,  the  consideration  for  which 
shall  consist  in  whole  or  in  part  of  the  right  to  make,  use, 
or  vend  any  patent  invention,  or  inventions  claimed  to  be 
patented,  the  words  *  given  for  a  patent  right'  shall  be 
prominently  and  legibly  written  or  printed  on  the  fece  of 
tnch  note  or  instrument,  above  the  signature  thereto,  and 
inch  note  or  instrument  in  the  hands  of  any  purchaser  or 
holder  shall  be  subject  to  the  same  defences  as  if  in  the 
hands  of  the  original  owner  or  holder. 

*•  If  any  person  shall  take,  sell,  or  transfer  any  promis- 
sory note  or  other  negotiable  instrument,  not  having  the 
words  *  given  for  a  patent  right*  written  or  printed  legibly 
and  prominently  on  the  face  of  such  note  or  instrument 
above  the  signature  thereto,  knowing  the  consideration  of 
such  note  or  instrument  to  consist,  in  whole  or  in  part,  of 
6ie  right  to  make,  use,  or  vend  any  patent  invention,  or 
inventions  claimed  to  be  patented,  every  such  person  or 
persons  shall  be  deemed  guilty  of  a  misdemeanor,  and 


gave  the  note  in  suit  to  Patton  &  Baldwin,  the 
payees,  and  that  part  of  the  consideration  for  the 
note  was  the  right  to  make,  use,  or  vend  a  patented 
invention;  and  that  the  words  "given  for  a 
patent  right"  were  not  written  or  printed  on  the 
face  of  the  note. 

The  Court  below,  after  argument,  entered 
judgment  for  the  defendant  upon  the  point  re- 
served non  obstante  veredicto.  The  plaintiffs  took 
this  writ,  assigning  for  error  the  entry  of  judg- 
ment for  the  defendant  on  the  point  reserved. 

Lewis  Wain  Smith,  for  plaintiffs  in  error. 

The  Act  of  12  April,  1872,  is  in  conflict  with 
Section  8,  Article  I.,  of  the  Constitution  of  the 
United  States,  which  conferred  on  Congress  the 
power  '*  to  promote  the  progress  of  science  and 
useful  arts  by  securing,  for  limited  times,  to  au- 
thors and  inventors,  the  exclusive  right  to  their 
respective  writings  and  discoveries,"  and  is, 
therefore,  unconstitutional  and  void.  A  long 
line  of  decisions  by  the  Supreme  Court  of  the 
United  States  has  been  rendered  which  bear 
upon  the  question  what  powers  conferred  on 
Congress  under  the  Constitution  are  thereby  ex- 
clusively vested  in  Congress,  and,  consequently, 
forbidden  to  the  States. 

Brown  v.  State  Maryland,  12  Wheaton,  419. 
Willson  V,  The  Blackbird  Creek  Company,  2  Peters,' 

245- 

Gibbons  v,  Ogden,  9  Wheaton,  I. 

New  York  v,  Milne,  li  Peters,  102, 

Passenger  Cases,  7  Howard,  283. 

Cooley  V,  Board  of  Wardens,  12  Howard,  311. 

Gilman  v.  Philadelphia,  3  Wallace,  713. 

State  Taxes  Cases,  1 5  Wallace,  232,  284,  and  300. 
Similar  Acts  have  been  passed  in  various  other 
States,  and  have  imiformly  been  held  to  be  tm- 
constitutional. 

Woolen  V,  Barker  (Ohio),  Am.  Law  Record,  1877, 
236. 

Ex  parte  Robinson  (Ill.)»  2  Bissell,  311. 

Helm  V.  First  National  Bank,  43  Indiana,  167. 

Hollida  V.  Hunt,  70  Illinois,  109. 

Cranston  v.  Smith  (Michigan),  Albany  L.  J.  1877, 

330. 
Crittenden  v.  White  (Minnesota),  9  Chicago  Legal 

News,  112. 
Patterson  v.  Commonwealth,  11  Bush  (Ky.),3ll, 

But  in  this  case  the  note  does  not  fall  within  the 
law.  The  negotiability  is  only  taken  away  when 
the  words  "  given  for  a  patent  right"  are  written 
upon  its  face.  By  no  system  of  reasoning  can  it 
be  established  that  an  innocent  purchaser  for 
value  can  be  affected  by  the  Act. 

Edwin  S,  Dixon,  for  defendant  in  error. 

The  Act  in  question  does  not  underlie  to 
prescribe  how  a  patent  right  can  be  used  or  sold ; 
it  simply  regulates,  as  its  title  implies,  the  execu- 
tion and  transfer  of  notes  given  for  patent  rights. 

upon  conviction  thereof,  shall  be  fined  in  any  sum  not 
exceeding  five  hundred  dollars,  or  imprisoned  in  the  county 
jail  not  exceeding  sixty  days,  or  both,  in  the  discretion 
of  the  Court"    fP.  L.  6a) 
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An  examination  of  the  authorities  cited  by  the 
plaintiffs  in  error  (notably  ex  parte  Robinson), 
will  show  that  the  Acts  which  the  Court  was 
called  on  to  construe  were  very  different  from 
our  Act.  It  has  been  expressly  held  that  an  ac- 
tion founded  on  a  transaction  prohibited  by  sta- 
tute cannot  be  maintained. 
Thome  v,  Ins.  Co.,  30  Sm.  1 5. 

Feb.  25, 1878.  The  Court,  If  the  Act  en- 
titled '*An  Act  to  regulate  the  execution  and 
transfer  of  notes  given  for  patent  rights,"  passed 
April  12,  1872  (Pamph.  L.  60),  makes  absolutely 
void  all  such  notes  in  which  the  words  **  given 
for  a  patent  right"  are  not  prominently  and 
legibly  written  or  printed  on  the  face  of  such 
note  above  the  signature  thereto,  there  would  be 
great  reason  for  the  contention  that  the  Act  is 
unconstitutional  and  void.  No  State  can  so  in- 
terfere with  the  right  of  a  patentee,  secured  to 
him  by  the  Acts  of  Congress,  to  sell  and  assign 
his  patent. 

But  such  is  not  the  operation  of  the  Act  ac- 
cording to  its  letter  and  spirit.  By  the  express 
provision  of  the  statute  the  only  effect  of  the  in- 
sertion of  such  words  is  that  *'such  note  or  in- 
strument in  the  hands  of  the  purchaser  or  holder 
shall  be  subject  to  the  same  defences  as  if  in  the 
hands  of  the  original  owner  or  holder."  By 
necessary  implication  notes  without  such  words 
inserted  in  them  remain  on  the  same  footing  as 
before  the  Act.  The  sole  object  of  the  Legisla- 
ture was  to  secure,  so  far  as  could  be  done  con- 
sistently with  the  rights  of  innocent  third  persons, 
that  notice  of  the  consideration  should  be  given 
to  all  who  should  take  the  paper.  Nothing  is 
better  settled  than  that  between  the  original  par- 
ties to  a  note  given  for  a  patent  right,  it  is  a  good 
defence  to  show  that  the  alleged  patent  is  void — 
in  other  words,  that  it  is  no  patent  right  at  all, 
and  that  the  consideration  has  therefore  entirely 
failed.  (Bellas  v.  Hays,  5  S.  &  R.  427;  Geiger?/. 
Cook,  3  W.  &  S.  266 ;  Holliday  v.  Rheem,  6 
Harris,  465.)  All  who  take  with  notice  of  the 
consideration,  take  necessarily  subject  to  the 
same  defence.  There  is  nothing  in  all  this  which 
interferes  with  any  just  right  of  the  holder  of  a 
valid  patent  under  the  Acts  of  Congress,  nor  that 
the  nuiker  of  the  note  shall  be  permitted  to  show 
against  a  holder  with  such  notice  that  it  was  ob- 
tained by  fraudulent  misrepresentation.  This 
very  plainly  distinguishes  our  Act  from  the  sta- 
tutes of  other  States,  which  have  been  held  un- 
constitutional. 

To  secure  the  insertion  of  these  words  the 
second  section  of  the  Act  makes  it  a  misdemeanor 
punishable  by  fine  or  imprisonment,  or  both,  for 
any  person  **  knowing  the  consideration  of  a 
note"  to  be  the  sale  of  a  patent  right,  to  take, 
sell,  or  transfer  it  without  the  words  **  given  for 


a  patent  right"  inserted,  as  provided  by  the  Act 
It  is  too  plain  for  argument,  that  this  section  in 
no  way  ifects  the  right  or  title  of  the  holder  of 
such  a  note,  who  takes  it  not  knowing  that  the 
consideration  was  the  sale  of  a  patent.  He  com- 
mits no  illegal  or  indictable  offence.  The  nego- 
tiability of  a  note  in  which  the  required  words 
are  not  inserted,  is  in  no  way  affected  by  the  Act 
TJie  innocent  holder,  who  takes  it  before  matu- 
rity for  value  without  knowledge  or  notice  of  the 
consideration,  takes  it,  as  heretofore,  clear  of  all 
equities  between  the  original  parties. 

We  think,  therefore,  that  the  Court  below  were 
clearly  wrong  in  entering  judgment  non  obstante 
veredicto  on  the  reserved  point  in  favor  of  the 
defendant. 

Judgment  reversed,  and  now  judgment  for  the 
plaintiff  upon  the  verdict. 

Opinion  by  Sharswood,  J. 

[C/*.  Wright  V,  Baum,  I  Weekly  Notes,  107;  Bald- 
win Manufacturing  Co.,  Id.  107,  145;  Butterfield  v. 
Stine,  Id.  413.] 


Jan.  '77,  127.  Jan.  29, 1871. 

Steelman  v.  Doughty. 

Assumpsit,  when  it  lies— Joint  owners  of  a  vessel 
—  When  liable  inter  sese  in  assumpsitfor  money 
had  and  received. 

Where  the  joint  ©''Tiers  of  a  vessel  have  agreed  upon 
the  share  of  profits  in  their  business  to  be  received  by  each 
owner,  and  have  appointed  one  of  their  number  gener^J 
agent  or  managing  owner,  wiih  the  power  of  disbursing 
the  dividends,  assumpsit  will  lie  agamst  such  owner  for 
failure  to  pay  over  dividends  ascertained  to  be  due. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Assumpsit,  brought  by  Doughty  and  Kappella 
against  Steelman  for  dividends  amounting  to 
?i 33-83  alleged  to  be  due  the  plaintiffs  as  joint 
owners  of  the  schooner  Mary  A.  Hood,  from 
earnings  collected  by  the  defendant  as  managing 
owner  and  not  paid  over  to  the  plaintiffs.  Pleas, 
the  general  issue,  and  a  special  plea  which  set 
forth  that  the  plaintiffs,  the  defendant,  and  seve- 
ral others,  having  undertaken  to  build  and  navi- 
gate a  certain  vessel,  the  plaintiffs  as  builders, 
contracted  with  the  defendant  as  managing  owner, 
representing  all  the  owners,  to  finish  the  schooner 
Mary  A.  Hood,  but  that  the  plaintiffs  did  not 
finish  the  vessel  in  the  manner  agreed  on,  by 
reason  whereof  she  was  unfit  for  sea ;  that  a  ma- 
jority of  the  owners  having  directed  the  defendant 
to  finish  the  vessel,  he  had  done  so  at  the  cost  of 
^133.83,  and  had  charged  the  outlay  to  the  plain- 
tiffs on  settling  the  accounts  of  the  later  busing 
ventures;  after  which  settlement  he  had  paid 
1  them  their  share  of  profits  subsequently  earned; 
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SO  that  the  plaintiffs  were  not  entitled  to  the 
dividends,  amounting  to  ^133.83,  in  the  decUura- 
tion  mentioned. 

At  the  trial  the  plaintiffs  proved  to  what  share 
of  the  profits  of  the  voyages  of  the  Mary  A.  Hood 
they  and  the  other  owners  were  severally  entitled; 
that  dividends  had  been  paid  by  Steelman,  manag- 
ing OMmer  and  captain,  according  to  this  propor 
tion,  with  the  exception  of  1 133. 83,  which  Steel 
man  had  retained  out  of  the  dividends  to  which 
the  plaintiffs  were  entitled. 

The  defendant  testified,  in  support  of  his  plea, 
that  the  plaintiffs  not  having  finished  the  vessel 
in  accordance  with  their  contract,  he  had  been 
obliged  to  do  so,  and  he  offered  in  evidence  bills 
for  finishing  amounting  to  |i 33.83,  and  testified 
that  he  had  retained  that  sum  out  of  the  plaintiffs* 
dividends.  This  testimony  was  substantially  de- 
nied by  the  plaintiffs. 

The  defendant  requested  the  Court  to  charge, 
inter  alia:  **This  being  an  action  by  a  part 
owner  against  the  representative  of  all  the  owners 
for  an  alleged  share  of  dividends,  the  remedy  is 
not  at  law,  but  the  plaintiffs  should  proceed  in 
equity,  and  the  verdict  must  be  for  the  defendant.  '* 
Refused. 

In  the  general  charge  the  Court  said  :  **  The 
only  question  you  have  to  consider  is,  what 
amount  must  be  deducted  from  the  share  of  the 
plaintiffs  in  the  earnings  of  this  vessel.  If  you 
find  that  the  agreement  was  that  the  vessel  was  to 
be  finished,  and  the  vessel  was  unfinished,  as  the 
defendant  alleges,  when  delivered,  and  that  the 
defendant  expended  the  amount  sued  for,  or  any 
part  of  it  in  completing  her,  then  you  will  deduct 
what  was  thus  paid  out  by  the  defendant.'* 

Verdict  and  judgment  for  the  plaintiff,  for 
I133.87.  The  defendant  took  this  writ,  assigning 
for  error  the  answer  to  his  point  as  above  and 
the  charge  as  above  quoted. 

W.  IF.  IViltbank,  for  the  plaintiff  in  error. 

Joint  owners  of  a  vessel,  though  not  technically 
partners,  may  for  many  purposes  be  regarded  as 
quasi  partners. 

I  Parsons  on  Shipping  and  Admiralty,  91. 

Assumpsit  will  not  lie  between  these  quasi 
partners  for  unsettled  ba,lances. 

Ozcas  It.  Johnson,  4  Dai  I.  434. 

MTadden  v.  Hunt,  5  W.  &  S.  468. 

Independentiy  of  the  ownership  of  the  vessel, 
there  was  an  actual  partnership  in  her  trading 
ventures.  The  defendant  was  merely  the  cashier 
of  this  firm.  The  effort  here  is,  not  to  collect 
an  ascertained  balance,  found  due  upon  settlement 
of  accounts,  and  remaining  unpaid ;  but,  to  go 
hack  of  a  settlement  of  accounts,  and  recover 
upon  a  re-adjustment  of  them  by  a  jury,  and  in 
the  absence  from  the  fbrum  of  aJl  but  one  part- 
ner, outside  of  the  claiman  ts.  The  plaintiffs  have 
taken  the  earnings  allowed  them  as  accruing  after  j 


the  adjustment,  and  have  so  aflftrmed  that  arrange- 
ment;  and  now  they  are  going  into  the  adjust- 
ment itself.  The  objections  are  twofold :  first, 
it  cannot  be  pretended  there  was  an  assumpsit 
on  the  part  of  the  cashier,  the  managing  owner, 
in  their  favor :  and,  secondly,  the  rights  of  the 
other  owners,  who  have  not  been  summoned,  and 
have  not  had  their  day  in  Court,  are  prejudiced; 
for,  if  the  money  is  to  go  to  the  plaintiffs,  it  is  to 
go  out  of  the  treasury  of  the  joint-owners  of  the 
vessel.  The  defendant's  point  should  have  been 
aflftrmed.  By  charging  as  he  did,  the  Judge 
directed  the  jury  to  open,  and  re-adjust,  a  closed 
partnership  account,  without  regard  to  its  intii- 
cacy,  or  to  the  rights  of  the  absent  partners. 
J.  Warren  Coulston,  contra.  ' 
In  this  case  the  Judge's  charge,  as  a  whole,  is 
a  fair  submission  of  the  facts  to  the  jury. 

The  account  was  stated,  the  balance  was  struck, 
the  dividends  of  each  owner  were  ascertained, 
and  the  defendants  kept  back  a  known  sum  of 
money.  In  such  a  case  assumpsit  would  lie  even 
between  partners ;  a  fortiori  it  will  lie  between 
joint  tenants  of  a  vessel.  The  action  for  money 
had  and  received  may  in  many  cases  be  substi- 
tuted for  a  bill  in  equity,  and  is  governed  by  the 
same  principles. 

Haldanez^.  Duche,  2  Dall.  176. 

Miller  v.  Ord,  2  Binney,  382. 

Feb.  II,  1878.  The  Court.  The  Court 
very  fairly  left  to  the  jury  the  fact,  whether  the 
plaintiff  owed  anything  upon  the  finishing  of  the 
vessel.  The  jury  found,  this  fact  against  the  de- 
fendants. The  dividends  having  been  set  apart 
in  the  hands  of  a  common  depositary,  therefore 
enured  to  the  use  of  the  owners,  and  a  right  of 
action  accrued  to  recover  them  from  him.  The 
verdict  establishes  that  he  had  no  right  of  set-off 
against  the  plaintiffs*  dividend,  and  therefore  the 
right  of  recovery  was  complete.  We  see  no  error 
in  the  record. 

Per  Curiam.    Judgment  affirmed. 


July,  »75,  67. 


Dclp  V.  Sowers. 


Feb.  6, 1871. 


Promissory  note — Affidavit  of  defence — Averment 
that  plaintiff  is  not  a  bona  fide  holder. 

In  a  suit  on  a  promissory  note  hy  the  endorsee  against 
the  maker,  the  affidavit  of  defence  averred  that  B. ,  to  whose 
order  the  notes  in  suit  were  drawn,  was  still,  as  the  defend- 
ant believed  and  expected  to  be  able  to  prove,  the  owner  of 
said  notes,  and  that  the  plaintiff's  name  was  used  as  a  mere 
cover  to  prevent  a  defence ;  and  then  set  out  a  good  de- 
fence against  the  payee : 

Held  (reversing  the  judgment  of  the  Court  below),  that 
the  affidavit  was  sufficient. 

Moeck  V,  Littell  (i  Norris,  354),  approved. 
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Error  to  the  Common  Pleas  No.  i,  of  Philadel- 
phia County. 

Assumpsit  by  William  H.  Sowers  against 
Earnest  &  Delp  on  two  promissory  notes  drawn 
by  the  defendants  to  the  order  of  Aaron  F.  Baker, 
and  by  him  endorsed. 

The  affidavit  of  the  defendant  Delp  averred 
*'  that  Aaron  F.  Baker,  to  whose  order  the  notes 
in  suit  are  drawn,  is  still,  as  deponent  beheves 
and  expects  to  be  able  to  prove  upon  the  trial  of 
the  cause,  the  owner  of  said  notes.  And  that  the 
said  plaintiffs  name  is  used  as  a  mere  cover  to 
prevent  the  defendants  from  having  a  defence  to 
them."  The  affidavit  then  showed  a  good  de- 
fence against  Baker.  The  same  defendant,  before 
judgment,  filed  a  supplemental  affidavit  setting  out 
the  grounds  for  his  belief  that  the  payee  was  still 
the  real  owner  of  the  notes. 

The  Court  below  entered  judgment  for  want  of 
a  sufficient  affidavit  of  defence  (reported  i  Weekly 
Notes,  443).  The  defendant  thereupon  took  this 
writ  of  error,  assigning  for  error  the  entry  of 
judgment. 

Andrew  Mayer y  for  the  plaintifPin  error. 
The  allegation  that  the  defendant  expected  to 
be  able  to  prove  that  the  payee  was  the  real  owner 
of  the  note  was  sufficient,  as  a  good  defence 
against  the  payee  was  disclosed. 

Thompson  v.  Clark,  6  Sm.  33. 

Eyre  v.  Yohe,  17  Id.  477. 

Selden  v.  Neemes,  7  Wr.  421, 
W,  Wynne  Wister^Jr,^  contra. 
The  averment  of  belief  that  the  plaintiff  is  not 
the  real  owner  of  the  notes  is  not  sufficient 
(Knight  V,  Pugh,  4  W.  &  S.  445),  but,  even  if 
so,  the  averment  ought  to  be  positive,  as  was  the 
case  in — 

Selden  v.  Neemes,  supra. 

Eyre  v,  Yohe,  supra. 
An  endorser  of  a  negotiable  note  taken  before 
matiuity  cannot  be  called  upon  to  show  either  his 
title  or  that  he  gave  consideration  for  it,  unless 
defendant  makes  out  z.  prima  facie  case  that  it  was 
obtained  by  fraud  or  force,  or  that  it  was  lost. 

Gray  V,  Bank  of  Kentucky,  5  Casey,  365. 

Sloan  V.  Union  Banking  Co.,  17  Sm.  47a 

Feb.  25, 1878.  The  Court.  It  was  not  con- 
tended that  the  affidavits  of  Delp  do  not  set  forth 
a  good  defence  as  against  Baker,  the  payee.  This 
not  being  in  doubt,  is  a  good  defence  shown 
against  the  plaintiff,  who  is  the  ostensible  holder 
of  the  notes.  The  averment  is  *'  That  Aaron  F. 
Baker  to  whose  order  the  notes  in  suit  are  drawn, 
is  still,  as  deponent  believes  and  expects  to  be 
able  to  prove  on  the  trial  of  the  case,  the  owner 
of  said  notes.  And  that  the  said  plaintiffs  name 
is  used  as  a  mere  cover  to  prevent  the  defendants 
from  having  a  defence  to  them." 

This  is  substantially  identical  with  the  affidavit 
in  Moeck  v.  Littell  (i  Norris,  354)1  which  was 


held  sufficient.  The  supplemental  affidavit  in 
effect  reiterates  the  averment.  For  the  reasons 
given  by  Mercur,  J.,  in  Moeck  v.  Littell,  the 
assignment  is  sustained. 

Judgment  reversed,  and  2^ procedendo  awarded. 

Opinion  by  Trunkey,  J. 

\Cf,  Moeck  V,  Littell,  3  Weekly  Notes,  341 ;  Osmer 
V.  Souder,  Id.  155  ;  Houston  v.  Allen,  Id.  134;  Brown  v. 
Walton,  Id.  76,  and  cases  cited  in  note.] 


^isxavMm  ?pieas-"2ah). 


C.  P.  No.  I.  March  9,  1878. 

Pouse  V.  Carrick. 

Security  for  costs, — Non-suit  for  failure  to  enter 
sec,  reg. — Prctctice 

Rule  to  enter  non-suit. 

On  Feb*y  23,  1878,  the  Court  made  absolute 
a  rule  on  plaintiff,  a  non-resident,  to  enter  se- 
curity for  costs  within  ten  days.  This  order  not 
having  been  complied  with,  the  present  rule  was 
taken,  under  Rule  of  Court  XIV.,  3  !• 

J,  Alcorn^  for  the  rule. 

Rule  absolute. 


C.  P.  No.  3.  Feb.  9,  1878. 

Robert  Hare  Powel  ct  al.  v.  Whitaker,  in 

his  own  right  and  as  Administrator 

of  £.  C.  Cook. 

Highways  —  Ground  rent  —  Land  damages — 
Opening  of  street  through  land  subject  to  ground 
rent —  The  owner  of  the  rent  has  a  lien  for  ar- 
rears upon  the  damages  awarded. 
Amicable  action  of  assumpsit. 
Case  stated. 

On  and  before  the  20th  day  of  November,  A.  D. 
1874,  Thomas  G.  Cook  was  seized  in  fee  simple 
and  in  possession  of  a  lot  of  ground  under  and 
subject  to  a  yearly  ground  rent  of  1 1200,  owned 
by  Robert  Whitaker  in  fee  simple.  On  the  2olh 
of  November,  1874,  an  ordinance  of  councils 
directed  the  extension  of  a  certain  street  through 
said  lot.  On  the  13th  of  April,  1875,  the 
said  Thomas  G.  Cook,  whilst  still  seized  of  said 
lot  in  fee  simple  and  in  possession,  assigned  and 
transferred  to  Robert  Hare  Powel  &  Company, 
to  whom  he  was  largely  indebted,  and  in  con- 
sideration of  his  indebtedness,  all  his  right,  title, 
and  interest,  claim  and  demand,  to  and  in  any 
and  all  damages  due  him  on  account  of  the  open- 
ing of  said  street  through  his  property,  of  which 
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assignment  Edward  C.  Cook  then  had  notice. 
At  that  time  proceedings  were  pending  beforea 
jury  for  the  ascertainment  and  assessment  in 
money  of  the  said  damages.  Prior  to  the  report 
of  said  jury  the  said  Thomas  G.  Cook  by  deed 
delivered  on  the  13th  day  of  August,  1875, 
granted  and  conveyed  the  said  lot  of  ground  to 
Edward  C.  Cook,  his  son,  in  fee  simple. 

On  the  13th  day  of  November,  1875,  the  said 
Robert  Hare  Powel  &  Company,  Robert  Whit- 
aker,  and  Edward  C.  Cook  agreed  without  pre- 
judice that  the  said  parties  should  unite  in  the 
proceedings  for  the  immediate  ascertainment  of 
and  recovery  of  the  said  damages,  and  when  as- 
certained and  discovered,  the  same  should  be 
distributed  as  said  parties  might  thereafter  agree, 
or  in  default  of  agreement,  as  might  be  deter- 
mined by  due  legal  proceedings. 

Thereafter,  the  said  Edward  C.  Cook  died,  and 
letters  of  administration  of  his  estate  were  granted 
to  the  said  Robert  Whitaker.  On  September  18, 
1875,  Robert  Whitaker  brought  an  action  of 
covenant  against  Frederick  Ladner  and  Thomas 
G.  Cook  to  recover  the  arrears  of  said  ground 
rent  then  due  from  February  i,  1872,  to  August 
1, 1875,  inclusive,  with  interest ;  and  on  the  19th 
October,  1875,  recovered  judgment  thereon  for 
^4^33-39  ^£iinst  the  said  defendants,  and  the 
premises  were  sold  by  the  sheriff  upon  execution 
of  said  judgment  on  the  first  Monday  of  Decem- 
^r>  1875,  ^^  ^^c  said  Robert  Whitaker  for  ^1000, 
whereof  he  received  I626.33  on  his  said  judg- 
ment. Thereafter  the  jury  appointed  to  assess 
the  damages  consequent  upon  the  opening  of  the 
aforesaid  street  duly  made  report,  and  their  re- 
port having  been  confirmed  finally  by  the  Court 
of  Quarter  Sessions,  the  sum  of  I450  thus  awarded 
now  remains  on  deposit  to  be  received  by  that 
party  in  whose  favor  may  be  the  judgment  of  the 
Court. 

IViltbank,  for  Robert  Hare  Powel  et  al. 

The  enactment  of  the  ordinance  of  November, 
1874,  immediately  acquired  for  the  citv  the  right 
ot  way,  leaving  the  fee  in  the  owner  of  the  land. 
In  consideration  of  this,  Cook  acquired  a  right  to 
compensation  in  money.  This  right  Powel  & 
Co.  took  by  the  assignment,  and  thus  the  money 
later  allowed  by  the  road  jury  was  wholly  inde- 
pendent of  the  land,  not  subject  to  distress,  nor 
at  any  time  the  property  of  the  tenant  so  as  to 
answer  a  judgment  against  him.  Whitaker's  pro- 
ceeding was  against  the  land  after  the  right  of 
way  fed  been  acc^nired  by  the  city,  and  could 
aflfect  neither  the  nght  of  way  in  the  city,  nor  the 
equivalent  therefor  which  Powel  &  Co.  held  for 
ydue.  Whitaker  could  impound  nothing  till  his 
judgment  was  had;  and  then  Powel  &  Co.,  as 
jtidgment  creditors,  had  the  prior  right  to  the 
fund.  An  attachment  laid  by  them  would  have 
held  the  money ;  and  by  the  agreement  the  parties 


were  not  prejudiced  by  delay  for  proceedings 
before  the  jury. 

Gity  V,  Dyer,  5  Wr.  470. 
City  V.  Dixon,  2  Wr.  247. 
Ex  parte  Hawkins,  13  Sm.  569. 
I  Ldg.  Cas.  in  £q.  841,  842. 
Cadman  v,  Cadman,  L.  R.  13  Eq.  470. 
Geo.  Z.  Crawfordy  for  Whitaker,  groimd-rent 
landlord. 

Road  damages  are  to  be  applied  to  the  dis- 
charge of  liens. 

In  the  matter  of  Noble  Street,  I  Ashmead,  276. 
Workman  et  al.  v.  Mifflin,  6  C.  371. 
Accrued  arrears  of  ground  rent  are  a  lien  of 
themselves. 

City  V.  Dyer,  5  Wr.  470. 
Makinson's  Appeal,  8  Phila,  381. 
/.  Eugene  Spink,  for  Whitaker,  administrator. 

C.  A.  V. 
Feb.  23, 1878.  The  Court.  As  the  ground 
landlord  by  his  deed  had  a  right  of  re-entry,  he 
had  also  a  lien  for  the  arrears  of  rent  due  at  the 
time  the  proceedings  were  had  in  this  case. 
(Bantleon  v.  Smith,  2  Binn.  146;  Pancoast's 
Appeal,  8  W.  &  S.  381 ;  Doughert/s  Estate,  9 
W.  &  S.  189;  Ter-Hoven  v.  Kerns,  2  Barr,  96; 
Mather  v.  McMichael,  i  H.  301.)  And  as  a 
ground  rent  is  not  apportioned  by  taking  a  part 
of  the  lot  out  of  which  it  is  reserved  for  a  public 
highway  (Workman  ^/  a/,  z;.  Mifflin,  6  C.  362), 
the  landlord  would  be  defenceless  if  he  could  not 
in  some  way  be  protected  by  the  Courts.  The 
method  in  which  this  may  be  done  is  clearly 
pointed  out  in  the  case  last  above  cited.  Says 
Strong,  J. :  **  The  owner  is  a  trustee  for  the 
lien  holders,  and  the  Courts  will  protect  his 
rights.*' 

As  road  damages  are  to  be  applied  to  the  dis- 
charge of  liens  upon  the  land  occupied  by  the 
road  (Reese  v.  Addams,  16  S.  &  R.  40),  and  as 
these  arrears  of  rent  are  largely  in  excess  of  the 
damages  awarded,  we  are  of  the  opinion  that  the 
landlord,  having  priority  of  lien,  is  entitled  to 
them. 

Nothing  need  be  said  of  the  claim  of  the  ad- 
ministrator, for  the  above  opinion,  by  giving  the 
landlord  his  rent,  disposes  of  the  case. 
Judgment  for  defendant. 
Opinion  by  Ludlow,  P.  J. 


C.  P.  No.  4.  March  9,  1878. 

Gordon  v.  Stilz. 

Affidavit  of  defence — Promissory  note — Allegation 
of  fraud  by  a  holder  of  note  immediately  pre^ 
ceding  the  plaintiff,  sufficient  to  put  the  plaintiff 
to  proof  of  consideration. 
Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note,  by  the  holder 
against  the  payee.    The  note  became  due  Decern- 
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ber  20,  1877.  The  affidavit  of  defence  set  forth 
that  the  note  was  endorsed  by  the  defendant  to 
one  Turner,  of  Cincinnati,  for  the  purchase  of 
certain  articles  under  contract.  **That  subse- 
quendy,  on  the  23d  of  November,  1877,  defend- 
ant made  another  contract  with  said  Turner  giv- 
ing hjm  notes  for  the  sum,  and  at  that  time  the 
previous  contract  was  nullified  and  the  note  in 
suit  was  to  have  been  returned  to  said  deponent 
and  was  paid  and  fully  satisfied  by  the  said  depo- 
nent, and  other  notes  given.  That  said  note,  and 
one  other  note  for  the  sum  of  I500,  by  the  terms 
of  the  contract  having  been  paid,  were  to  have 
been  returned  to  said  deponent,  and  he  had  made 
demand  for  the  return  of  the  note  in  suit,  which,  as 
deponent  had  every  reason  to  believe,  was  then 
in  the  possession  of  the  said  Turner,  and  that  said 
note  was  passed  away  to  the  plaintiff  above  named 
in  fraud  of  the  rights  of  the  said  deponent." 

A,  P.  Douglass  showed  cause. 

An  affidavit  which  puts  the  plaintiff  on  proof  of 
any  matter  dehors  the  instrument  sued  on  is  suf- 
ficient to  prevent  judgment. 

Jas,  H.  Wolfe,  for  the  rule. 

The  information  relied  on  is  insufficient  to  jus- 
tify his  belief.  He  ought  to  show  that  the  holder 
knew  of  the  fraud  alleged. 

Boston  Nat.  Bank  v,  Bartholomew,  2  Weekly  Notes, 

445- 
Salter  v,  Askin,  I  Id.  388. 

Rule  discharged. 


^rj>6anj5*  €Durt. 


Jan.  22,  1878. 

Colgate's  Estate. 
Will— 'Demand  for  issue — Appeal  from  register 
— Practice —  Testamentary  incapacity — Insane 
delusions — Undue  influence — Inofficious  testa- 
ment—  What  testimony  sufficient  to  authorize 
issue — Act  of  March  Tf,  1832 — Practice. 
Sur  appeal  from  Register  and  demand  for  an 
issue. 

Rebecca  Colgate  died  December,  1876.  De- 
cedent^s  only  sister  and  sole  heir  asked  for  an 
issue  to  try  the  validity  of  her  alleged  will.  The 
Register  refused  the  issue,  and  upon  appeal  certi- 
fied the  record  to  this  Court. 

The  testatrix  left  one  dollar  and  a  quarter  to 
the  contestant,  the  same  amount  to  a  niece,  and 
bequeathed  the  balance  in  bank,  some  six  him- 


dred  dollars,  to  a  male  friend,  a  stranger  in  blood, 
to  whom  also  she  devised  her  real  estate  for  life. 
It  appeared,  from  the  testimony  of  contestant's 
witnesses,  that  the  decedent  was  reputed  to  be 
"  queer ;"  that  she  had  been  failing  in  mind  for 
some  years  prior  to  the  execution  of  the  alleged 
will,  although  she  attended  to  household  duties, 
and  managed  her  property.  Her  physician  testi- 
fied that  her  mind  was  impaired  from  excesses, 
and  that  she  was  subject  to  delusions,  and  men- 
tioned instances  of  peculiar  and  capricious  con- 
duct. It  also  appeared  that  the  principal  bene- 
ficiary was  constantly  at  the  decedent's  house, 
sometimes  remaining  all  night.  That  the  testa- 
trix appeared  to  fear  him,  and  be  under  his  con- 
trol. Other  testimony  showed  that  an  improper 
intimacy  existed  between  them.  On  the  other 
side  these  allegations  were  contradicted,  and  the 
principal  legatee  asserted  to  be  a  man  of  good 
character  and  an  intimate  friend  of  the  testatrix. 
Charles  Chauncey  and  John  T,  Spencer,  for 
the  contestant. 

There  are  material  facts  in  dispute,  and  the 
case  ought  to  go  to  a  jury. 

Cozzen*s  Will,  ii  Smith,  196. 
The  will  is  unreasonable,  and  requires  an  ex- 
planation from  those  who  claim  under  it. 

I  Redfield  on  Wills,  516. 
The  influence  of  an  unlawful  relation,  as  it 
respects  testamentary  -dispositions,   is   jealously 
watched  by  the  law. 

Dean  and  Wife  v.  Negley  &Cuthbert,  5  Wr.  312. 

Boyd  V.  Boyd,  16  Sm.  283.  , 

Pidcock  V.  Potter,  18  Sm.  342. 

Mintzer*s  Will,  5  Phila.  206. 

Bitner  v,  Bitner,  15  Sm.  347. 

John  H.  Seltzer  and  ThomcLs  J.  Ashton, 
contra. 

Feb.  23,  1878.  The  Court.  The  Act  of 
March  15th,  .1832  (Purdon,  1256,  pi.  22),  pro- 
vides that  **  whenever  a  dispute  upon  a  matter  of 
fact  arises  before  any  Register's  Court,  the  said 
Court  shall,  at  the  request  of  either  party,  direct 
a  precept  for  an  issue  to  the  Court  of  Common 
Pleas  of  the  county  for  the  trial  thereof."  And 
it  is  held  that  the  demand  for  an  issue  is  of  right 
when  material  facts  are  in  dispute.  (Cozzen's 
Will,  II  P.  F.  Smith,  196;  Graham's  Appeal, 
Idem,  43.)  But  it  must  be  supported  by  suffi- 
cient evidence. 

It  is  alleged  by  the  contestant  that  the  deced- 
ent was  of  unsound  mind  at  the  date  of  the  exe- 
cution of  the  paper  purporting  to  be  her  last  will 
and  testament,  and  that  the  same  was  procured 
by  fraud,  imposition,  and  undue  influence. 
These  allegations  are  denied  by  the  proponent, 
and  testimony  has  been  taken  both  in  support  of 
and  against  the  validity  of  the  alleged  will.  A 
dispute  upon  a  matter  of  fact  thus  arises.  But  as 
the  trial  of  the  questions  of  fact  involved  is  ex- 
clusively within  the  jurisdiction  of  another  tribu- 
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nal,  it  is  our  duty  merely  to  ascertain  whether 
sufficient  evidence  has  been  presented  to  entitle 
the  appellant  to  the  issue.  And  the  rule  appears 
to  be  that  where  the  evidence  is  such  as,  if  be- 
lieved by  the  jury,  their  verdict  against  the  validity 
of  the  will  would  be  sustained,  the  demand  for  an 
issue  should  be  granted.  But,  on  the  contrary, 
if  the  evidence  would  not  justify  the  jury  in  find- 
ing a  verdict  in  favor  of  the  contestants,  the  issue 
should  be  refused. 

The  decedent  died  December  13th,  1876,  hav- 
ing executed  the  paper  purporting  to  be  her  last 
will  and  testament  on  February  loth,  1876,  in 
the  presence  of  two  subscribing  witnesses.  The 
testimony  shows  that  during  a  period  of  five 
years  prior  to  its  execution,  decedent  had  been 
under  the  treatment  of  a  phj'sician,  the  principal 
disease  with  which  she  was  afflicted  being  over- 
excitability  of  the  brain ;  that  the  sjrmptoms  dis- 
closing this  condition  of  the  brain  continued  to 
develop,  aggravated  by  the  inordinate  use  of 
snuff,  intoxicating  liquor,  and  other  excesses, 
and  culminated  in  the  disease  which  occasione(^ 
her  death.  And  this,  from  the  testimony  of  the 
medical  expert,  was  **  softening  of  the  brain,  in 
duced  by  repeated  attacks  of  mania."  He  also 
testified,  that  from  the  condition  of  mind  of  the 
decedent,  produced  by  frequently  recurring  at- 
tacks of  excitement  of  the  brain,  she  was  rendered 
weak  intellectually,  liable  to  be  easily  influenced 
and  imposed  upon,  subject  to  delusions  and  in- 
sane fancies,  and  that  at  the  date  of  the  alleged 
will  she  was  mentally  incompetent  to  make  a 
will. 

While  it  cannot  be  doubted  that  the  right  of 
every  testat'-r  to  dispose  of  his  estate  as  he  deems 
proper  should  be  protected,  and,  as  remarked  by 
Paxson,  Justice,  in  Cauffman  v.  Long  (i  Norris, 
72),  **  a  man's  prejudices  are  a  part  of  his  liberty. 
He  has  a  right  to  them ;  he  may  be  unjust  to  his 
children  or  relatives ;  he  is  entitled  to  the  con- 
trol of  his  property  while  living,  and  by  will  to 
direct  its  use  after  his  death,  subject  only  to  such 
restrictions  as  are  imposed  bylaw;"  yet  where 
he  makes  what  is  termed  an  inofficious  testament, 
entirely  overlooks  those  who  are  his  nearest  of 
kin,  and  without  apparent  cause,  and  contrary 
to  repeated  declarations  as  to  the  disposition  of 
his  estate,  bequeaths  to  the  heir  but  a  pittance, 
while  the  enjoyment  of  the  bulk  of  the  estate  is 
devised  to  a  stranger ;  these  facts,  when  accom- 
panied by  evidence  of  unsoundness  of  mind  of 
the  testator,  sufficient  to  overcome  the  well-set- 
tled presumption  of  sanity,  and  cast  the  burden 
of  proof  upon  the  proponent  of  the  will,  should 
have  weight  in  determining  the  application  for 
an  issue.  The  testatrix  in  this  case  bequeaths  to 
her  sister,  the  contestant,  the  sum  of  one  dollar 
and  twenty-five  cents,  and  after  directing  the 
payment  of  other  legacies  of  a  trifling  character, 


she  bequeaths  the  balance  of  a  deposit  in  a  saving 
fund  to  a  stranger,  to  whom  she  devises  her  real 
estate  for  life,  and  in  addition  bequeaths  to  his 
daughter  a  legacy  of  one  hundred  dollars.  This 
devisee  is  a  married  man.  and  contestant  alleges 
he  was  a  paramour  of  decedent,  and  exerted  such 
a  control  and  influence  over  her,  as  to  induce 
and  procure  the  execution  of  the  will  by  which 
he  is  so  largely  benefited.  The  testimony  shows 
the  decedent  and  the  devisee  to  have  been  upon 
the  most  intimate  terms.  He  visited  her  resi- 
dence by  day  and  night,  at  times  remaining  all 
night,  and  upon  other  occasions  until  a  late  hour, 
alone  with  decedent ;  that  indelicate  familiarities 
were  indulged  in  in  the  presence  of  witnesses ;  that 
decedent  and  the  devisee  had  maintained  unlaw- 
ful relations  towards  each  other  during  a  period 
of  at  least  a  year  prior  to  the  execution  of  the 
alleged  will,  and  until  her  last  illness,  and  that 
she  was,  in  other  respects,  subject  to  his  influence 
^d  direction. 

In  view  of  the  entire  testimony,  the  truth  of 
which,  as  has  been  said,  we  are  not  to  determine, 
we  think  sufficient  evidence  appears  of*  the  men- 
tal incapacity  of  the  testatrix,  and  of  the  influ- 
ence and  control  exercised  over  her  by  the  bene- 
ficiary to  the  largest  extent  under  her  will,  to 
make  it  incumbent  upon  those  who  claim  under 
the  will  to  prove  that  it  was  executed  under  cir- 
cumstances untainted  by  suspicion,  and  that  it  is 
the  voluntary  act  of  the  testatrix,  free  from  im- 
proper bias  and  undue  influenccv  The  contestant 
is  therefore  entitled  to  the  issue. 

But  we  would  state,  however,  that  the  counsel 
for  appellant  have  overlooked  the  practice  to  be 
observed  in  cases  of  appeal  from  the  Register, 
where  an  appeal  is  desired.     (See  Hoge's  Will, 

2  Brewster,  45 1 ;  Will  of  Ellen  De  B.  Shaw,  i 
Weekly  Notes,  332 ;  Will  of  Margaret  Mealey, 

3  Id.  370.)  Here  we  have  nothing  before  us  but 
the  appeal,  which  brings  up  the  record  of  the 
Register  alone  and  the  testimony.  There  is  no 
petition,  setting  forth  the  grounds  of  the  appeal 
and  the  form  of  the  issues.  This  should  always 
be  presented,  otherwise  the  Court  will  be  unable 
to  determine  whether  the  issues  are,  in  form,  is- 
sues of  fact,  and  proper  to  be  granted.  Leave  is 
given  to  the  appellant  to  file  the  proper  applica- 
tion, nunc  pro  tunc. 

Appeal  sustained,  and  issue  awarded. 

Opinion  by  Hanna,  J. 

[SeeCollins's  Estate,  3  Weekly  Notes,  434;  Wain- 
wnght's  Estate,  Id.  458;  Dushane's  Appeal,  4  Id.  78; 
Main  v.  Ryder,  Id.  173.] 


Digitized  by 


Google 


172 


WEEKLY  NOTES  OF  CASES. 


♦  g)»  (tixcxiit  ^onxt— 
IBquttg. 


Jan.  15,  1878. 

Kemble  v.  The  Wilmington  and  Northern 
.  Railroad  Co. 

Injunction — Railroads-Act  of  8  April,  1861 — 
Corporation  restrained  in  equity  from  securing 
its  stockholders  the  value  of  their  stock  by  bonds 
and  mortgages ,  no  valid  debt  existing. 
Hearing  sur  bill  and  answer. 
Bill  in  equity,  filed  by  the  complainant,  a 
citizen  of  the  State  of  New  York,  on  behalf  of 
himself  and  other  stockholders  of  the  corporation 
defendant,  for  an  injunction  to  restrain  the  defen- 
dant from  executing  a  certain  mortgage  to  its 
stockholders. 

The  bill  and  answer  disclosed  the  following 
facts :  The  property  and  franchises  of  the  Wil- 
mington and  Reading  Railroad  Co.  had  been 
sold  under  a  decree  of  foreclosure  of  this  Court. 
Pending  the  proceedings  the  first  mortgage  bond- 
holders, for  their  mutual  protection,  entered  into 
an  agreement  by  which  they  were  to  deposit  the 
bonds  they  held,  together  with  fifty  cents  on 
each  hundred  dollars  worth  of  bonds,  to  be  used 
in  purchasing  the.  mortgaged  premises.  Certain 
parties  were  appointed  attorneys-in-fact  to  buy 
the  property,  receive  the  conveyance  in  trust, 
and  to  distribute  a  bond  or  certificate  of  stock  of 
the  new  corporation,  to  be  organized  upon  said 
purchase,  for  each  bond  of  the  old  corporation. 
The  new  bonds  (thus  agreed  to  be  issued  to  the 
stockholders  of  the  new  corporation),  were  to  be 
secured  by  a  mortgage  of  the  property  of  the  new 
corporation.  Under  the  agreement  11,203,100 
of  bonds  were  deposited,  and  ^80,000  in  cash. 
The  property  of  the  old  corporation  was  bought  by 
the  attorneys-in-fact  for  1 100,000,  they  taking 
t!ie  deed  as  individuals.  The  new  corporation 
(defendant  in  this  suit),  was  thereupon  duly  or- 
ganized under  the  general  Act  of  Assembly  of 
April  8,  1 86 1  (Corporations),  and  under  a  spe- 
cial Act  obtained  in  Delaware  for  that  purpose, 
and  the  new  corporations  in  the  two  States  were 
then  merged,  and  the  capital  fixed  at  11,500,000. 
Of  the  $100,000  purchase-money  the  attorneys- 
in-fact  received  the  greater  proportion  as  hold- 
ers of  the  bonds  of  the  old  corporation  which 
had  been  deposited.  The  balance  of  this  sum, 
after  satisfying  the  valid  debts  of  that  corpora- 
tion, they  paid  to  the  defendant,  and  also  exe- 
cuted to  the  latter  a  deed  of  the  property  in  con- 
sideration of  the  agreement  entered  into  among 
the  bondholders,  that  a  mortgage  on  the  fran- 
chises and  property  of  the  new  corporation  should 


be  made  to  the  Fidelity  Trust  Co.  as  trustees  of 
the  bondholders  of  said  corporation. 

G.  M.  Dallas,  for  complainant. 

No  motive  appears  why  this  mortgage  should 
be  given  but  to  cut  out  future  indebtedness; 
a  mere  denial  of  the  motive  is  insufficient. 
Whatever  the  power  of  a  corporation  to  execute 
a  mortgage,  it  is  clearly  ultra  vires  when  there 
is  no  debt  and  no  consideration.  The  deed  to 
the  stockholders  and  the  payment  of  the  dividend 
on  the  stock  deposited  were  only  an  execution  of 
the  trust  which  the  Court  would  have  enforced, 
and  were  in  no  sense  a  consideration.  Whether 
the  complainant  be  one  of  the  parties  to  the 
agreement  or  not,  he  is  not  estopped  from  con- 
testing an  imlawful  act.  The  question  is  simply 
whether  an  act  can  be  done  ultra  vires,  ITie 
stockholders  are  already  owners  of  the  stock  by 
the  Act  of  April  8th,  i86i  (Purd.  Dig.  290),  and 
now  propose  by  their  own  act  to  duplicate  their 
property. 

Commonwealth  v.  Central  Passenger  Railway  Co., 

2  Smith,  506. 
Mackason's  Appeal,  6  Wr.  330. 

Lewis  Wain  Smith,  for  defendant. 

There  was  a  consideration  for  the  mortgage 
both  in  the  payment  of  the  amount  received  on 
the  bonds  deposited,  which  the  original  bond- 
holders and  the  stockholders  of  the  new  corpora- 
tion would  otherwise  have  received,  and  in  the 
conveyance  of  the  property  to  the  said  stock- 
holders. Whatever  may  be  the  effect  of  the  Act 
of  Assembly  as  to  creating  a  corporation,  cer- 
tainly there  was  no  corporation  in  Delaware  until 
a  special  Act  had  been  passed,  and  previous  to 
that  the  attorneys  owned  the  road  in  Delaware, 
which  they  transferred  as  has  been  said.  Fur- 
thermore, the  attorneys-in-fact  took  the  property 
in  trust  with  certain  duties  to  be  performed,  and 
a  Court  of  Equity  compels  the  performance  of 
such  duties,  and  when  they  transferred  the  pro- 
perty the  assignee  took  subject  to  the  terms  which 
bound  the  assignors.  The  property  is  held  under 
a  pledge  to  issue  the  mortgage.  The  stock  was 
issued  because  the  law  does  not  permit  mort- 
gages to  be  given  beyond  the  value  of  the  stock 
issued. 

Jan.  17,  1878.  The  Court.  The  Act  of 
April  8th,  1861,  under  which  the  corporation  de- 
fendant was  organized,  authorized  the  issue  of 
bonds  to  an  amount  not  exceeding  the  capital, 
secured  by  mortgage  of  the  property  and  fian- 
chises.  The  Act  does  not  authorize  the  issue  of 
such  bonds  otherwise  than  for  a  new,  adequate, 
valuable  consideration  increasing  the  available 
funds  of  the  corporation.  The  bonds  and  mort- 
gage which  it  is  proposed  to  execute  would  not 
have  this  effect,  but  would  be  for  a  different  in- 
tended purpose.  The  injimction  prayed  for  is 
therefore  decreed. 
Oral  opinion  by  Cadwalader,  J. 
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Jan.  '76,  116.  Feb.  7,  1878. 

Girard  Life  Ins.  Co.*  Adm*rs  of  Magarge, 
V.  Mutual  Lrife  Ins.  Co.  of  New  York. 

Life  Insurance — Forfeiture — Non-payment  of 
premiums —  Waiver  of—  Custom  to  receive  over- 
due premiums — Ejfect  of  custom  upon  express 
terms  of  policy — Dividends — Tender y  when 
unnecessary, 

A  foreign  mntual  life  insurance  company  doing  busi- 
ness in  Pennsylvania,  whose  custom  it  was  (following  the 
eeneral  practice  of  such  companies)  to  send  to  policy 
nolders  notices  of  the  falling  due  of  premiums,  and  to 
receive  premiums  at  any  time  within  thirty  days  after  the 
mne  fell  due,  cannot,  by  omitting  to  send  such  a  notice, 
and  by  refusing  to  accept  a  premium  a  few  days  overdue 
(the  insured  being  in  good  health)  enforce  the  forfeiture 
stipulated  for  in  die  policy,  especially  where  the  insured 
was  entitled  to  a  balance  of  dividends,  in  the  possession 
of  the  company,  exceeding  the  amount  of  the  premium 
overdue. 

Where  a  policy  of  life  insurance  has  been  declared  for- 
feited by  the  company,  it  is  not  incumbent  upon  the  m- 
nred  to  make  tender  of  subsequently  accruing  premiums, 
and  hifl  failure  so  to  do  cannot  be  taken  advantage  of  by 
the  company. 

SembUi  that  where  a  general  dividend  upon  policies  has 
been  declared  by  a  life  insurance  co  npany  sufficient  in 
amount  to  cover  an  accruing  premium,  the  company  can- 
not enforce  a  forfeiture  of  the  policy  for  a  non-payment  of 
the  premium  in  cash^  even  though  the  exact  amount  of 
inch  dividend  to  be  apportioned  to  each  polity  had  not 
been  ascertained  at  the  time  of  the  default 

Error  to  the  Commpn  Pleas  No.  3,  of  Philadel- 
phia Coxinty. 

Case,  by  the  Girard  Life  Insurance  Company, 
administrators  of  Edward  Magarge,  against  The 
Mutual  Life  Insurance  Company  of  New  York, 
upon  a  policy  of  life  insurance  issued  by  the 
defendant  upon  the  life  of  the  plaintiffs'  intes- 
tate on  April  14, 1863,  for  |io,ooo.  The  policy 
provided  for  a  quarterly  "premium  of  ^51  to 
be  paid  on  or  before  the  14th  days  of  April, 
July,  October,  and  January  in  every  year  during 
the  continuance  of  the  policy,*'  and  contained, 
inter  alia^  the  following  condition : — 

"  If  the  said  premiums  shall  not  be  paid  on  or  before 
the  days  above  mentioned  for  the  payment  thereof  at  the 
office  of  the  company,  .  .  .  then  in  every  such  case  the 
aid  company  shall  not  be  liable  for  the  payment  of  tfie 
sum  assured,  or  any  part  thereof,  and  this  policy  shall 
cease  and  determine. 


"  It  is  also  agreed  that  in  every  case  when  this  policy 
shall  cease  and  determine,  or  become  and  be  null  and  voia, 
all  payment  thereon  shall  be  forfeited  to  this  company." 

Upon  the  trial  (before  Lynd,  J.)  the  plain- 
tiffs produced  receipts  for  the  premiums  from  the 
inception  of  the  policy  up  to  and  including  that 
due  on  October  14, 1870.  It  appeared  that  Ma- 
garge neglected  to  pay  the  premium  which  fell 
due  on  January  14,  1 871,  on  that  day  T which 
was  Saturday),  but  on  the  following  Monaay  his 
clerk,  Rees,  tendered  it  to  the  Company,  who 
refused  to  receive  it  and  declared  the  policy  for- 
feited. 

It  was  shown  that  the  Company  were  in  the 
habit  of  sending  to  the  insured  a  notice  of  accru- 
ing premiums  in  the  following  form: — 

"  The  premium  on  your  policy  No. —  | will  be 

due  on  the day  of 187-. 

(Signed)  "  F.  W.  Vanuxem,  Agent 

"  N.  B.  The  office  will  not  be  responsible  for  any  omis- 
sion or  miscarriage  of  notices,  but  they  will  be  sent  as  reg- 
ularly as  possible,  and  solely  as  a  matter  of  courtesy  to  the 
policyholders." 

On  the  back  of  this  notice  was  the  following : — 

"The  Commissioner  of  Internal  Revenue  has  decided 
that  life  insurance  policies  are  subject  to  a  stamp  tax  if 
the  premium  be  paid  after  it  is  due." 

No  notice  was  received  by  Magarge  of  this 
accruing  premium.  There  was  jJso  evidence 
that  upon  two  previous  occasions,  to  wit,  on  Oc- 
tober 14,  1867,  and  on  April  14, 1870,  Magarge 
had  failed  to  pay  the  premium  upon  the  day  it 
fell  due;  that  it  was  tendered  to  the  Company 
within  two  or  three  days  afterwards  by  his  clerk, 
and  upon  an  affirmative  answer  being  given  by 
the  latter  to  the  question,  **Is  Mr.  Ms^arge  in 
his  usual  health?"  it  was  accepted. 

There  was  also  testimony  produced  by  the 
plaintiffs  that  it  was  a  general  practice  among  life 
insurance  companies  doing  business  in  Philadel- 
phia, to  receive  premiums  if  tendered  within 
thirty  days  after  falling  due,  provided  the  insured 
was  in  his  usual  health,  or  tmless  there  was  some 
good  reason  to  the  co^^trary,  and  that  this  prac- 
tice was  not  as  a  simple  act  of  grace  or  privilege 
to  the  insured,  but  was  looked  upon  as  a  prac- 
tice beneficial  to  the  companies. 

The  Company  defendant  is  a  mutual  company, 
and  on  the  ist  of  January,  1 871,  as  was  their 
custom,  had  declared  out  of  the  surplus  of  the 
preceding  year  a  dividend  upon  policies  then  in 
force.  Although  on  January  14,  1871,  the 
amount  Df  this  dividend  apportioned  to  Ma- 
garge's  policy  had  not  been  ascertained,  it  was 
subsequently  foimd  to  be  I67.70.  These  appor- 
tionments of  dividends  were  not  usually  com- 
pleted imtil  about  the  middle  of  February.  On 
January  14,  1871,  Magarge  was  in  his  usual 
ealth.  In  February,  1872,  he  died.  No  tender 
was  ever  made  to  the  Company  of  the  premiimis 
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accruing  between  January   14,   1871,  and  his 
death. 

The  foregoing  facts  having  appeared  in  the 
plaintiffs  testimony,  defendant  moved  for  a  non- 
suit, which  was  granted,  and  a  motion  to  take  it 
off  was  subsequently  refused  by  the  Court  in 
banc.  The  plaintiff  took  this  writ,  assigning  as 
error,  inter  alia^  the  refusal  to  take  off  the  non- 
suit. 

John  y.  Ridgway  and  Daniel  Dougherty  y  for 
plaintiff  in  error. 

The  testimony  of  the  custom  of  serving  notices 
and  giving  time  for  the  payment  of  premiums,  if 
believed  by  the  jury,  would  have  been  sufficient 
to  have  supported  a  verdict  for  the  plaintiff.  The 
assured  had  the  right  to  expect  the  same  treat- 
ment in  the  future  as  he  had  received  in  the  past. 
It  was  the  manner  in  which  the  Company  de- 
fendant had  elected  to  treat  the  contract  while  it 
was  for  their  own  benefit,  and  they  will  not  be 
permitted  to  change  their  course  to  the  damage 
of  the  other  party  to  the  contract.  Equity  ab- 
hors a  forfeiture,  and  will  only  enforce  one  in  a 
clear  case. 

Maynes  v.  Ins.  Co.,  4  Bigelow's  Life  &  Acddent,  62. 

Helme  V.  Ins.  Co.,  ii  Sm.  107. 
When  the  policy  had  once  been  declared  for- 
feited, any  future  tender  of  premiums  would  be 
entirely  unnecessary. 

Bird  V,  Ins.  Co.,  2  Weekly  Notes,  410. 
The  accumulated  dividend  due  on  the  policy 
was  more  than  sufficient  to  have  paid  the  pre- 
mium, and  should  have  been  so  applied  or  cred- 
ited. A  dividend  is  not  a  mere  gratuity  from  the 
Company  to  its  policy  holders,  nor  is  it  a  surplus 
of  earnings,  the  fruit  of  careful  management  by 
the  Company.  It  is  a  proportion  of  the  premium 
charged  to  meet  extraordinary  losses,  which  is 
returned  to  the  policy  holder  when  not  needed 
by  the  Company.  The  precise  question  has 
never  been  fairly  met,  but  was  noticed  in — 

Ins.  Co.  v»  Gugsby,  2  Central  L.  J.  (Ky.)  123. 
We  contend,  however,  that  the  ordinary  prin- 
ciple of  appropriation  of  payments  governs,  and 
the  law  will  make  the  most  equitable  appropria- 
tion. 

U.  S.  «/.  Kirkpatrick,  9  Wheat.  720. 

U.  S.  V.  Wardwcll,  5  Mason,  82. 

Postmaster  Gen'l «.  Faber,  4  Id.  333. 

Gafs  V.  Slinson,  3  Sumner,  99. 

Harker  v.  Conrad,  12  S.  &  R.  301. 
A  compulsory  non-suit  should  only  be  entered 
in  cases  of  the  clearest  right.  Although  the  doc- 
trine of  a  scintilla  of  evidence  is  exploded,  testi- 
mony, however  weak,  from  which  a  jury  might 
fairly  draw  an  inference  favorable  to  the  plaintiff, 
will  entitle  him  to  a  jury  trial. 

Baker  v,  Lewis,  9  C.  301. 

P.  &  S.  R.  R.  Co.  V,  Gazzam,  8  Id.  340. 

Smyth  V,  Craig,  3  W.  &  S.  18. 
Wm,  A,  Porter  (^Henry  J.  it/irCarM^  with  him), 
for  defendant  in  error. 


The  payment  of  premiums  on  the  day  when 
due  is  not  only  a  condition  precedent  to  the  con- 
tinuance of  the  policy,  but  it  isatiecessarymeans 
of  self-preservation  to  the  Company.  There  is 
no  contract  by  the  assured  to  pay ;  his  agreement 
is  to  forfeit  his  policy  if  he  does  not.  It  could 
not  be  pretended  that  a  company  would  have  a 
right  of  action  against  a  defaulting  policyholder, 
and  if  the  power  to  declare  a  forfeiture  for  non- 
payment of  a  premium  upon  the  very  day  it  falls 
due  be  denied,  all  control  over  his  liability  is 
taken  away.  The  tendency  of  the  decisions  has 
been  to  hold  parties  to  the  terms  of  their 
bargain. 

Robert  v,  Ins.  Co.,  i  Disney,  355. 

Ins.  Co.  V,  French,  4  Bigelow  Life  &  Accident,  369. 

Diehl  V,  Ins.  Co.,  8  Sm.  452. 
The  testimony  of  waiver  of  this  condition  in 
former  instances  was  not  sufficiently  clear  to  have 
justified  a  verdict  lor  the  plaintiff. 

Bouton  V,  Ins.  Co. ,  25  Conn.  542. 

Mentz  V.  Lancaster  Ins.  Co.,  29  Sm.  475. 
In  the  light  of  the  authorities,  then,  the  Court 
was  not  in  error  in  holding  that  the  plaintiff  had 
violated  a  condition  precedent,  and  had  thus 
failed  to  make  out  a  case  sufficient  for  the  con- 
sideration of  the  jury. 

Feb.  25,  1878.  The  Court.  The  only  as- 
signment considered  well-founded  is  the  seventh, 
which  charges  error  in  entering  the  non-suit.  It 
has  not  been  alleged  that  the  plaintiffs'  case  was  de- 
fective in  proof  on  any  point  other  than  evidence 
to  relieve  from  the  effect  of  non-payment  of  pre- 
miums. In  determining  the  rightfulness  of  a 
non-suit  for  want  of  sufficient  evidence  of  the 
claim,  all  that  was  received  must  be  taken  as  true, 
and  every  inference  of  fact  which  the  jury  might 
draw  from  it  in  favor  of  the  plaintiff  is  admitted, 
(Smyth  V.  Craig,  3  W.  &  S.  18.) 

The  defendants  were  a  foreign  insurance  com- 
pany doing  business  in  Pennsylvania  under  her 
laws  relative  to  such  companies.  Their  licensed 
agent,  by  provision  of  the  statute,  has  full  power 
and  authority  to  transact  their  business,  either  in 
person  or  by  any  subordinate  agent  or  agents  ap- 
pointed by  him.  His  office  was  in  Philadelphia, 
and  his  dealings  with  the  assured  within  the 
scope  of  his  authority,  and  the  customs  of  that 
place  relating  to  life  insurance  affect  and  bind 
the  Company  as  if  their  principal  office  were  in 
that  city. 

The  policy  is  dated  April  14,  1863,  and  con- 
tains a  condition  that  if  the  premium  of  $51 
shall  not  be  paid  on  the  14th  days  of  April,  July, 
October,  and  January  of  each  year  the  Company 
shall  not  be  liable  to  pay  any  part  of  the  sum  as- 
sured, the  policy  shall  be  void,  and  all  payments 
thereon  shall  be  forfeited  to  the  Company.  Every 
premium  was  pa'd  up  to  and  including  the  one 
due  October  14,  1870.     The  agent  usually  sent 
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notices  to  Magarge  of  the  time  payments  would 
be  due,  and  stated  therein  that  they  were  sent 
only  as  a  courtesy.  Rees  usually  paid  the  pre- 
miums for  Magarge,  and  on  January  i6,  187 1, 
at  the  office  of  the  agent,  tendered  the  money  for 
the  premium  which  had  become  due  on  the  14th 
of  that  month.  The  money  was  refused  and 
answer  made  that  the  policy  was  forfeited  for 
non-payment  of  premium.  Before  that,  on  Oc- 
tober 16,  1867,  and  April  16,  1870,  he  had  paid 
overdue  premiums  to  the  agent,  who,  on  an  affir- 
mative answer  to  his  inquiry  if  Magarge  was  well, 
took  the  money  and  handed  over  the  receipts. 
Magarge  was  in  his  usual  health  in  January,  187 1 . 

The  memorandum  furnished  by  the  Company 
shows  that  the  dividend  due  to  Magarge  for  each 
of  the  four  years  preceding  1870  was  ascertained 
in  February  of  such  year,  and  for  1870  in  Janu- 
ary. It  also  shows  that  the  first  payment  of  pre- 
mium out  of  dividend  was  in  1868;  that  no  divi- 
dend was  used  in  such  payment  in  October, 
1867,  nor  in  April,  1870;  that  the  dividend  due 
Magarge  on  October  16,  1867,  amounted  to 
$226.66,  and  on  April  16,  1870,  to  $92.81. 
From  Lambert's  testimony  the  general  dividends 
were  declared  at  the  end  of  each  year,  but  the 
sum  due  to  each  policy  could  not  be  ascertained 
till  several  weeks  thereafter.  It  is  manifest  that 
if  the  Company  did  not  know  the  exact  sum  due 
on  January  14,  1 871,  as  dividend,  they  knew  it 
exceeded  the  premium  due  at  that  date. 

Upon  the  verity  of  the  testimony  of  Mr.  Ash- 
brook  the  jury  would  have  been  warranted  in  find- 
ing that  it  is  a  custom  among  life  insurance  com- 
panies to  receive  premiums,  if  tendered  at  any 
time  within  thirty  days  of  the  time  they  fall  due, 
provided  the  insured  is  in  usual  health,  and  that 
this  custom  includes  policies  stipulating  for  for- 
feiture in  case  of  non-payment  of  premium  on 
the  day. 

In  Helme  v,  Philadelphia  Life  Insurance  Com- 
pany (11  P.  F.  Smith,  107)  it  was  ruled  that  such 
a  custom  ciutails  the  generality  of  the  clause,  and 
shows  that  forfeiture  was  not  demandable  at  the 
day,  nor  at  all,  if  paid  within  the  thirty  days. 
The  extension  of  time  by  the  custom  was  likened 
todays  of  grace  on  commercial  paper,  and  to  the 
right  of  a  tenant  after  the  term  named  in  his 
1^,  to  harvest  and  take  his  share  of  the  way- 
going crop. 

No  vestige  of  reason  is  discoverable  for  refusing 
the  premium  tendered  the  second  day  after  it  be- 
came due.  The  Company  had  twice  before  taken 
it  under  precisely  similar  circumstances  and  in 
entire  accord  with  the  general  practice.  The 
second  was  just  nine  months  before  the  declara- 
tion of  forfeiture.  If  the  notices  were  courtesies 
with  forfeit-warning  prods,  other  acts  of  the 
Company  were  opiates.  If  it  be  said  that  when 
the  overdue  premivuns  were  received  dividends  to 


greater  amount  were  due  the  assured,  so  they 
were  at  the  date  of  refusal. 

In  the  midst  of  a  general  usage  to  receive  pre- 
miums after  the  stipulated  day  when  the  assured 
was  in  usual  health,  the  Company  should  not  deal 
with  the  assured  as  if  recognizing  the  general  prac- 
tice, nor  give  him  a  notice  with  one  hand  and 
lull  him  to  sleep  with  the  other. 

It  was  urged  on  behalf  of  defendants  that  pay- 
ment of  the  premiums  due  on  January  14,  1871, 
was  a  condition  precedent,  and,  also,  payment 
of  the  premiums  after  that  date  falling  due  before 
his  death  on  February,  1872,  and  that  equity  will 
not  relieve  against  losses  resulting  from  non-per- 
formance of  such  condition  through  neglect  alone 
of  the  sufferer.  Be  it  so.  The  non-performance 
was  because  of  defendant's  refusal  to  take  the  pre- 
mium when  tendered.  They  declared  the  policy 
forfeited  on  January  16,  1871,  and  from  that  date 
persisted  in  treating  it  as  a  nullity.  On  another 
policy  they  had  given  to  Magarge  they  gave  no- 
tice, as  was  their  custom,  of  the  falling  due  of 
premiums,  but  none  in  reference  to  this.  They 
still  say  it  became  void,  and  that  no  life  was  left 
in  it.  The  assured  lost  nothing  by  omitting  the 
farcical  act  of  a  formal  tender  every  quarter, 
while  the  Company  insisted  the  policy  was  dead. 

It  was  not  his  neglect  but  their  fault  that  the 
premiums  were  unpaid.  When  their  evidence  is 
heard,  the  case  may  present  a  different  aspect. 

Judgment  reversed  and  procedendo  awarded. 

Opinion  by  Trunkey,  J.  Paxson,  J.  dissents. 
Woodward,  J.  absent. 


Jan.  '77,  70. 


Yard's  AppeaL 


Jan.  21,  1877. 


Will— Bequest y  whether  in  Joint  tenancy  or  ten- 
ancy in  common  —  Conjoint  legacy — Lapsed 
legacy — Act  of  31  March,  1812, 

A  bequest  of  a  gross  sum  to  A.  and  B.,  who  were  not 
of  the  kin  of  the  le>»iatrix,  in  consideration  of  services  ren- 
dered and  kindness  shown  by  them  to  her  during  her  life, 
though  no  words  of  severance  are  used,  is  a  legacy  to  ihem 
as  tenants  in  common,  by  virtue  of  the  Act  of  31  March, 
1812,  **  concerning  joint  tenants";  and  if  one  legatee  die 
in  the  lifetime  of  the  testatrix  his  moiety  will  not  go  to  the 
survivor,  but  will  lapse. 

The  Act  of  31  March,  1812,  abolishing  survivorship  in 
joint  tenancy  applies  to  legacies  as  well  as  devises. 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia County. 

This  was  an  appeal  by  Charles  Yard  from  a 
decree  dismissing  his  exceptions  and  con  firming 
the  report  of  the  auditor  in  the  estate  of  Mary  P. 
Loxley,  deceased. 

Mary  P.  Loxley  having  by  her  will  made  various 
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individual  bequests  and  devises  to  John  Yard,  Jr., 
and  to  Charles  Yard,  six  years  afterwards  exe- 
cuted the  following  codicil : — 

**  Whereas,  I  have  given  unto  my  friends,  John  Yard, 
Jr.,  and  Chsurles  Yard,  certain  bequests,  now  in  addidon 
to  the  same  and  in  consideration  of  the  long  and  faithful 
services  by  them  both  as  agents  and  friends,  and  from  the 
care  and  attention  bestowed  on  my  estate,  increasing  the 
same,  and  their  attention  to  my  bodily  comfort,  I  desire 
to  give  them  a  more  substantial  compensation  and  evidence 
of  my  regard  for  them  and  their  services.  I  do,  therefore, 
give,  devise,  and  bequeath  unto  said  John  Yard,  Jr.,  and 
Charles  Yard,  all  the  city  of  Philadelphia  loans  of  every 
description  now  standing  in  my  name,  amounting  in  all  to 
the  sum  of  one  hundred  and  sixteen  thousand  three  hun- 
dred dollars,  or  the  equivalent  ofthe  same  in  money,  should 
I  dispose  of  the  same,  or  any  part  thereof,  during  my  life- 
time; this  bequest  to  be  free  and  clear  of  collateral  inhe- 
ritance tax,  and  in  addition  to  what  1  have  in  my  said  will 
devised  to  them  and  to  be  received  by  them,  in  addition  to 
their  usual  compensation  or  commissions  as  executors  for 
settling  my  estate.'' 

These  legatees,  who  transacted  a  real  estate  and 
collection  business  under  the  name  of  John  Yard, 
Jr.,  &  Son,  and  were  known  to  the  testratrix  as  a 
firm,  had  for  a  number  of  years  prior  to  her  de- 
cease been  the  collectors  of  her  income  and  her 
general  business  managers. 

John  Yard,  Jr.,  died  a  few  days  before  the  tes- 
tratrix. Under  these  circumstances,  Charles 
Yard,  the  other  legatee,  claimed  that  the  whole 
bequest  survived  to  him,  as  such  was  the  evident 
intent  of  the  testatrix. 

The  auditor  (John  M.  Collins)  reported,  that, 
assuming  the  legacy  to  be  to  joint  tenants  at  the 
common  law,  yet  that  rule  was  changed  by  the 
Act  of  31  March,  181 2  (Purd.  Dig.  815),  as  in- 
terpreted in  Kennedy's  Appeal  (10  Smith,  511), 
and .  accordingly  awarded  a  moiety  of  the  city 
loan  to  the  residuary  legatees.  Exceptions  filed 
to  this  report  were  dismissed  by  the  Court  and 
the  report  confirmed  (reported  3  Weekly  Notes, 
306),  whereupon  Charles  Yard  took  this  appeal, 
assigning  for  error  the  action  and  decree  of  the 
Court. 

J.  Cooke  Longstreth  (with  him  H.  5.  Hagerf), 
for  the  appellant. 

At  every  point  in  this  case  the  appellant  has 
been  met  by  the  auditor  and  Court  below  with 
questions  of  tenure.  The  vice  of  the  auditor's 
argument,  then,  consists  in  applying  to  a  ques- 
tion of  testamentary  intention,  a  rule  applicable 
to  vested  estates  only.  The  legacy  in  this  case  is 
clearly  specific. 

Barton  r.  Cooke,  5  Vesey,  461. 
Blackstone  v,  Blackstone,  3  Watts,  335. 
Ludlam's  Estate,  I  Harris,  188. 

The  legacy  should  take  effect  as  a  gift  of  the 
whole  thing  specifically  described.  There  are 
no  words  of  severance  or  distribution,  and  the 
testatrix  intended  that  the  whole  should  pass,  so 
that  the  question  is  not  whether  the  bequest  is  to 
the  legatees  named  as  joint  tenants,  for  they  never 


took  joindy,  but  whether  the  legacy  is  a  conjoint 
legacy.  The  civil  law  provides  that  a  legacy  shall 
be  deemed  conjoint  when  it  is  by  one  and  the 
same  disposition  and  the  testator  has  not  assigned 
the  part  of  each  of  the  co-legatees  in  the  thing 
bequeathed,  and  further,  that  accretion  shall  take 
place  in  such  legacies. 

Mackie  v.  Story,  3  Otto,  589. 

At  the  common  law  survivorship  in  this  case 
would  have  taken  place. 

Morley  v.  Bird,  3  Vesey,  Sr.  628. 
"Webster  v,  Webster,  2  P.  Wms.  347. 
Whitmore  v,  Trelawny,  6  Vesey,  Jr.  130. 

The  Act  of  181 2  was  only  intended  to  abolish 
the  incident  of  survivorship  as  an  incident  to  joint 
tenancy,  and  does  not  prevent  that  incident  from 
being  made  a  principal  by  apt  words.  It  does  not 
therefore  abolish  all  joint  tenancies. 

But  it  is  supposed  that  Kennedy's  Appeal  (10 
Sm.  511)  rules  the  case.  But  we  contend  that 
it  does  not.  The  subject  matter  there  was  a  devise 
of  land.  The  will  as  to  the  devise  spoke  from  its 
date,  and  vested  an  interest  in  the  deceased  devisee 
from  the  date  of  the  will.  There  was  an  estate, 
then,  on  which  the  Act  of  1 81 2,  which  applies  only 
to  vested  estates,  could  operate. 

A  second  ground  on  which  the  appellant  may 
claim  the  whole  legacy  is  that  it  is  really  a  bequest 
to  a  class.  In  the  original  will  the  testatrix  makes 
separate  provisions  for  these  legatees,  but  in  the 
codicil  the  bequest  is  to  them  together.  The 
consideration  of  her  last  bounty  is  the  services  0/ 
her  agents,  and  their  attention  to  her  estate. 
These  services  were  rendered  by  them  as  a  firm 
or  class  of  collectors  and  agents.  It  can  hardly 
admit  of  a  doubt  that  a  bequest  to  a  partnership 
is  a  bequest  to  a  class.  We  submit  that  it  has  been 
shown  that  there  is  no  rule  of  law  standing  in  the 
way  of  carrying  out  the  plain  intent  of  the  tes- 
tatrix. 

Z.  C,  Massey  and  Jos,  B,  Townsend  (with 
them  U,  C,  Smith  and  E,  Spencer  MilUr), 
contra. 

The  argument  which  attempts  to  create  a  dis- 
tinction between  a  conjoint  legacy  in  the  civil 
law,  and  a  legacy  to  several  as  joint  tenants,  is 
unsound.  The  reason  that  a  legacy  to  joint 
tenants  at  the  common  law  goes  to  the  survivor, 
if  one  legatee  die  before  the  testator,  is  that  the 
title  to  the  whole  is  given  to  each ;  they  will  be 
possessed  per  my  et  per  tout.  Therefore,  if  one 
die  before  it  vests,  the  enjoyment  only  is  affected 
and  not  the  title,  and  accordingly  the  survivor 
takes  the  whole.  What  distinction  can  be  made 
between  that  case  and  the  case  of  a  conjoint 
legacy  as  defined  by  the  appellant  ?  A  conjoint 
legacy  at  the  civil  law  and  a  legacy  to  two  as  joint 
tenants  at  the  common  law  are  the  same  thing; 
and  whether  a  legacy  be  to  them  as  joint  tenants 
or  not  depends  upon  the  answer  to  the  question 
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whether  the  legatees  would  have  taken  a  joint 
tenancy  or  not,  had  both  survived  and  the  legacy 
vested.  Clearly  it  would  have  vested  in  tenants 
in  common. 

It  is  at  least  very  doubtful  whether  the  language 
of  the  codicil  would  have  created  a  joint  tenancy 
even  at  the  common  law  of  this  State.  No  pre- 
sumption exists  in  England  against  such  estates, 
but  the  Pennsylvania  Courts  will  grasp  any  con- 
struction by  which  they  can  make  estates  tenan- 
cies in  common. 

McPherson  v,  McPherson,  Addison,  327. 

A  large  part  of  the  consideration  of  this  gift 
was  the  services  rendered  by  the  legatees  "as 
friends,"  and  for  attention  to  the  bodily  comfort 
of  the  testatrix.  Such  services  could  only  be 
rendered  as  individuals.  And  why  should  the 
survivor  take  the  compensation  intended  for  the 
services  of  the  legatee  who  is  dead?  He  has 
compensation  for  his  own,  and  can  claim  no  more. 
Be  that  as  it  may,  however,  the  Act  of  181 2  has 
settled  the  question  beyond  a  doubt  that  the 
legatees  would  have  taken  a  tenancy  in  common. 
Seelyr.  Seely,  8  Wright,  437. 

And  that  the  Act  applies  in  cases  where  one 
of  the  co-legatees  dies  before  the  testator,  is 
equally  well  settled  by  the  decision  in  Kennedy's 
Appeal  (10  Sm.  511).  The  ground  of  that  de- 
cision was,  not  that  the  will  spoke  from  its  date, 
and  an  interest  had  vested  in  the  dead  devisee, 
but  (following  Beeson  v.  Miller,  15  Pitts.  Leg. 
Jour.  1 84)  that  the  estate  which  would  have  vested 
would  have  been  a  tenancy  in  common.  The 
reasoning  applies  to  the  present  case.  The  Act 
extends  by  its  terms  to  personal  estate.  Under 
the  North  Carolina  statute,  which  is  similar  to 
ours,  the  Courts  have  sustained  the  view  taken  by 
the  appellees. 

Sawyer  v.  Trueblood's  Exrs.,  I  Murph.  190. 
Coley  V,  Ballance,  I  Winst.  £q.  89. 

Having  established  that  the  legacy  is  to  tenants 
m  common,  it  follows,  by  the  familiar  rule,  that 
one  half  thereof  fell  into  the  residuary  estate. 

Jan.  28,  1878.  The  Court.  We  have  but  a 
angle  question  in  this  case,  whether  a  bequest  to 
John  Yard,  Jr. ,  and  Charles  Yard,  of  *  *  all  the  city 
of  Philadelphia  loans  of  every  description  now 
standing  in  my  name,  amounting  in  all  to  the  sum 
of  one  hundred  and  sixteen  thousand  three  hun- 
dred dollars,  or  the  equivalent  of  the  same  in 
money,  should  I  dispose  of  the  same  or  any  part 
thereof  during  my  lifetime,"  contained  in  the  will 
of  Mary  P.  Loxley,  survived  to  Charles  Yard  on 
the  death  of  John  Yard,  Jr.,  before  the  death  of 
the  testatrix,  or  whether  John  Yard's  share  lapsed. 

This  question  is  really  settled  by  the  decision 

in  Kennedy's  Appeal  (10  P.  F.  Smith,  511).    It 

is  true  the  subject  of  discussion  in  that  case  was  a 

devise  of  real  estate,  while  that  before  us  is  a 

Vol.  v.— 12 


bequest  of  personalty.  But  Kennedy's  case  was 
not  rested  on  any  difference  between  realty  and 
personalty,  or  a  difference  between  the  effect  of 
a  devise  and  a  testament.  The  case  was  ruled 
upon  the  effect  of  the  Act  of  31  March,  181 2, 
abolishing  the  right  of  survivorship  as  an  effect  of 
joint  tenancy.  This  Act  relates  to  personal  as  well 
as  to  real  estate,  and  the  policy  which  dictated  its 
enactment  seems  to  be  equally  applicable  to  each. 
The  reasons,  therefore,  given  in  the  opinion  in 
Kennedy's  Appeal  apply  with  equal  force  to  the 
bequest  in  this  case.  The  Act  of  1 8 1 2  has  become 
a  rule  of  property,  and  as  such  it  is  better  that  its 
interpretation  should  be  uniform,  thereby  pro- 
ducing certainty  in  the  interpretation  of  wills, 
instead  of  giving  a  diversity  of  effect  to  the  law, 
and  thereby  uncertainty  and  confusion  in  inter- 
preting wills.  Referring,  therefore,  to  Kennedy's 
Apped  for  the  reasons  there  given,  further  dis- 
cussion is  unnecessary. 

It  is  proper  before  closing  to  say  that  we  give 
no  opinion  on  the  question  whether  the  lapsed 
legacy  to  John  Yard,  Jr.  fell  into  the  residue. 
The  parties  representing  that  question  are  not 
before  us. 

Decree  affirmed  with  costs  to  be  paid  by  the 
appellants  and  the  appeal  is  dismissed. 

Opinion  by  Agnew,  C.  J. 


Oct.  &  Nov.  '77,  232.  Nov.  13,  1877. 

Commonwealth  v.  Bartilson  et  al. 

Criminal  law —  Conspiracy —  Overt  acts — Statute 
of  limitations — Doctrine  of  continuing  offences 
— Evidence — Practice — Bill  of  particulars — 
Effect  of.— Jurisdiction — Discharge  of  prisoners 
pending  a  writ  of  error  is  discretionary  with 
the  Court y  and  not  assignable  for  error — When 
an  injudicious  exercise  of  discretion. 

An  indictment  found  May  21st,  1877,  charged  the*  de- 
fendants, in  the  first  count,  vith  a  conspiracy  to  cheat  and 
defraud  the  prosecutor,  entered  into  December  20,  1874. 
By  proper  averments  it  charged,  further,  the  commission  by 
the  defendants  of  a  series  of  fraudulent  acts  alleged  to  have 
been  done  **  in  pursuance  and  as  a  renewal  of  such  con- 
spiracy, confederacy,  and  agreement,"  some  of  the  said 
fraudulent  acts  being  laid  within  two  years  of  the  finding  of 
the  bill: 

Held  (affirming  the  judgment  of  the  Court  below),  that 
the  prosecution  of  the  offence  charged  was  barred  by  the 
statute  of  limitations. 

Gise  V,  Commonwealth  (31  Sm.„  428 ;  S.  C,  2  Weekly 
Notes,  589)  explained.  ' 

The  second  count  of  the  indictment  charged  that  the  de- 
fendants on  May  2 1st,  1877,,  did  "falsely,  fraudulently, 
and  maliciously  combine,  conspire,  etc.,  to  obtain  from  the 
prosecutor  divers  large  sums  of  money,  etc."  A  bill  of 
particulars  was  filed  nnder  this;  count  setting  forth  divers 
overt  acts  of  conspiracy-^being,  for  the  most  part,  the  svne. 
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acts  as  were  chained  in  the  first  count  and  there  alleged 
to  have  been  done  in  pursuance  of  the  original  conspiracy 
of  December  20, 1 874.  The  Court  below,  being  of  opinion 
that  said  acts  would  not  be  admissible  in  evidence  under 
the  second  count,  and  that  the  result  of  a  trial  could  only 
be  the  acquittal  of  defendants,  quashed  the  said  count. 

Ueld^  to  be  error;  that  the  purpose  of  the  bill  of  particu- 
lars was  merely  to  give  defendants  notice  of  the  acts  relied 
on  by  the  Commonwealth  to  establish  the  conspiracy,  and 
that  it  could  have  been  altered  or  supplied  to  meet  the 
exigencies  of  the  case.  The  statute  of  limitations  affects 
the  crime,  not  the  proof  it. 

Per  Paxson,  J.  While  as  a  general  rule  in  criminal 
cases  the  venue  must  be  laid  in  the  county  in  which  the 
offence  was  committed,  yet  in  conspiracy  it  may  be  laid  in 
any  county  in  which  an  overt  act  has  been  done  by  any 
one  of  the  conspirators,  upon  the  principle  that  the  overt 
act  is  evidence  of  a  conspiracy  existing  at  the  time  and 
place  when  the  overt  act  was  committed. 

An  indictment  having  been  quashed,  the  District  Attorney 
gave  notice  of  his  intention  to  remove  the  case  to  the 
Supreme  Court,  and  moved  the  Court  to  order  the  defend- 
ants to  renew  their  recognizances  to  abide  the  issue;  this 
the  Court  refused  to  do : 

Held^  that  it  was  within  the  discretion  of  the  Court  either 
to  hold  the  defendants  to  bail  pending  the  certiorari  or  writ 
of  error,  or  to  hold  them  in  their  own  recognizance,  or  to 
discharge  them  without  day,  and  such  action  was  there- 
fore not  reviewable  by  writ  of  error,  except,  perhaps,  for  a 
gross  abuse  of  discretion. 

Per  Paxson,  J.  We  feel  constrained  to  say,  however, 
that  in  our  judgment  the  discharge  of  the  defendants  under 
the  circumstances  was  not  a  judicious  exercise  of  discretion 
and  that  it  would  have  been  the  safer  course  to  have  held 
the  defendants  to  bail. 

Error  to  the  Quarter  Sessions  of  Washington 
County. 

This  was  an  indictment,  found  May  22,  1877, 
against  T.  A.  Bartilson,  John  Hanen,  Joseph 
Hanen,  and  John  H.  Little,  charged  on  the  oath 
of  O.  H.  P.  McCoy  with  a  conspiracy  to  cheat 
and  defraud  complainant  of  his  property  and 
estate. 

The  indictment  contained  two  counts.  The 
first <:harged  defendant  with  a  conspiracy  to  cheat 
andtdefraud  the  prosecutor,  entered  into  Decem- 
ber tzo,  1874;  and  then  proceeded  to  state  a  series 
of  overt  acts  alleged  to  have  been  done  **m  pur- 
suance and  as  a  renewal  of  said  conspiracy,  com- 
bination, confederacy,  etc.**  Two  of  these  acts 
were  laid  within  two  years  of  the  finding  of  the 
bill. 

The  second  count  of  the  indictment  charged, 
in  substance,  that  the  said  defendants,  <*  being 
evil  disposed  persons,  on  the  21st  of  May,  1877, 
falsely,  fraudulently,  and  maliciously  did  contrive, 

conspire,  etc to  obtain  and  acquire  to 

themselves  from  one  O.  H.  P.  McCoy  divers 
large  sums  of  money,  and  to  cheat  and  defraud 
.  him  thereof,  and  did  then  and  there  do  divers 
dishonest,  malicious,  and  unlawful  acts,  to  the 
great  damage  of  said  McCoy.** 

On  petition  of  defendants  a  bill  of  particulars 
was  furnished  under  this  count  wherein  notifica- 


tion was  given  that  the  Commonwealth  expec'ed 
to  prove  that  the  defendants  were  engaged  in  an 
unlawful  conspiracy  to  cheat  and  defraud  said 
McCoy  at  the  date  laid  in  said  count,  viz..  May 
21,  1877.  The  bill  of  particulars  then  proceeded 
to  state  the  different  overt  acts  in  regard  to  which 
the  Commonwealth  would  offer  proof;  whidi 
overt  acts  were  the  same  as  were  set  forth  in  the 
first  count,  with  one  additional  averment  charging 
a  fraudulent  transfer  of  real  estate  made  Septem- 
ber 21,  1875. 

Defendants  moved  to  quash  the  indictment, 
assigning,  inter  alia,  the  following  reasons:  (i) 
The  prosecution  of  the  offence  charged  in  the 
first  count  is  barred  by  the  77th  section  of  tiie 
Act  of  March  31st,  i860  (Purd.  Dig.  934,  pi. 
36).  (2)  The  Commonwealth,  by  the  particu- 
lars furnished  with  respect  to  the  second  count, 
is  precluded  from  offering  any  testimony  in  sup- 
port of  the  said  count  other  than  such  as  would 
tend  to  prove  a  conspiracy  entered  into  at  a  date 
so  long  prior  to  the  finding  of  the  bill  as  to  be 
within  the  provisions  of  the  Act  aforesaid. 

The  Court  (Hart,  P.  J.)  granted  the  motion 
to  quash  the  indictment,  and  discharged  the  de- 
fendants, holding  that  the  prosecution  of  the 
offence,  charged  in  the  first  count,  was  barred  by 
the  statute,  and  that  although  the  second  count 
charged  the  conspiracy  to  have  been  entered  into 
on  the  2ist  of  May,  1877,  yet  the  bill  of  particu- 
lars filed  of  record  showed  that  the  conspiracy 
was  the  same  as  that  charged  in  the  first  count, 
and  that  it  originated  about  the  month  of  Novem- 
ber, 1874,  and  was  evidenced  by  the  same  overt 
acts  set  forth  in  the  first  count,  with  the  addition 
of  one  other.  That  it  would  be,  therefore,  a 
vain  thing  to  put  the  defendants  to  trial  on  tiiis 
second  count,  with  the  knowledge  beforehand 
that  all  the  evidence  which  the  Commonwealth 
could  offer  must  be  ruled  out  as  inadmissible. 

After  the  quashing  of  the  indictment,  and  be- 
fore the  discharge  of  the  defendants,  the  district 
attorney  gave  notice  of  his  intention  to  remove 
the  cause  to  the  Supreme  Court  by  certiorari,  and 
moved  the  Court  to  order  the  defendants  to  re- 
new their  recognizances  to  abide  the  issue  in  the 
Supreme  Court.     This  motion  was  refused. 

The  Commonwealth  thereupon  took  this  writ, 
assigning  for  error  the  action  of  the  Court  in 
quashing  the  indictment,  and  in  refiising  to  order 
the  defendants  to  renew  their  recognizances. 

Crumrine  (with  him  J,  A,  Mcltvaine,  dis- 
trict attorney,  Murdoch,  Aiken,  and  A,  W,  b* 
M,  C.  Acheson),  for  the  Commonwealth. 

It  is  admitted  that  the  crime  of  conspiracy  con- 
sists in  the  agreement  to  do  an  unlawfiil  act,  but 
we  maintain  that  an  overt  act,  done  in  pursuance 
of  the  original  agreement,  is  a  renews!  or  con- 
tinuance of  the  conspiracy.  The  illegal  agree- 
ment is  carried  into  every  such  act,  and  the  par- 
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ties  may  be  truly  said  to  **  conspire,  combine, 
confederate,  and  agree  together**  whenever  they 
attempt  to  execute  their  common  design.    The 
statute  would  not  begin  to  run  until  the  last  act 
was  done  in  furtherance  of  the  illegal  design,  and 
the  indictment  charging  the  defendant  with  a 
renewed  or  continued  conspiracy  in  June  and 
July,  1875,  would  not  be  barred  in  May,  1877. 
People  V.  Mather,  4  Wendell,  230. 
G)nimonwcalth  v,  Delany,  I  Grant,  225. 
I  Bishop's  Criminal  Law,  sections  437,  440. 
Commonweallh  v.  Wishart,  8  Legal  Gazette,  137. 
The  question  in  regard  to  the  second  count 
was,  whether  there  was  a  fatal  defect  on  the  face 
of  ihe  indictment  as  it  came  from  the  hands  of 
the  grand  jury.     The  bill  of  particulars  was  no 
part  of  the  indictment,  and  could  not  be  inter- 
polated into  the  second  count  so  as  to  bring  it 
within  the  bar  of  the  statute. 

Commonwealth  v.  Church,  I  Barr,  105. 
The  defendants  should  have  been  held  to  bail. 
If  this  case  goes  back  for  trial,  and  defendants 
cannot  be  found,  the  object  of  the  Common- 
wealth in  bringing  the  case  here  will  be  defeated, 
and  great  wrong  may  accrue  to  the  public. 
People  V.  Stager,  10  Wend.  434. 
Keef  haver  v.  Commonwealth,  2  P.  &  W.  244. 
Mishlerz'.  Commonwealth,  12  Sm.  56. 
State  V.  Stout,  6  Halst.  133. 
Dougan  and  D,  F.  Patterson  (with  them  D, 
S,  Wilson  and  Todd),  contra. 

The  gist  of  a  conspiracy  is  an  unlawful  con- 
federacy to  do  an  unlawfid  act.  The  offence  is 
complete  when  the  confederacy  is  entered  into, 
whether  any  acts  be  done  in  pursuance  of  it  or 
not. 

Hazen  v.  Commonwealth,  1 1  Harris,  363. 
Commonwealth  v,  Curren,  3  Pitts.  Rep.  145. 
Twitchell  et  al,  v.  Commonwealth,  9  Barr,  212. 
G)mmon wealth  v,  McKisson,  8  S.  &  R.  420. 
Collins  //  a/,  v.  Commonwealth,  3  S.  &  R.  222. 
Rext;.  Best,  I  Salkeld,  174. 
Benford  v.  Sanner,  4  Wr.  15. 
Commonwealth  v.  Hunt,  4  Metcalf  (Mass.),  125. 
An  offence  cannot  be  revived  or  renewed  so 
as  to  toll  the  bar  of  the  statute  of  limitations. 
The  doctrine  of  continuing  offences  has  been  ex- 
pressly repudiated  by  this  Court. 

Gise  V.  Commonwealth,  2  Weekly  Notes,  589. 
People  V,  Mather,  4  Wendell,  229. 
I  Wharton's  Criminal  Law,  7th  ed.,  sec.  444. 
Commonwealth  v.  Ruffner,  4  Casey,  259. 
Commonwealth  ex  ret.  v.  Sheriff,  3  Brewster,  394. 
The  Court  below,  having  decided  that   the 
offijnce  cited  in  the  first  count  was  barred  by  the 
statute,  and  learning  from  the  bill  of  particulars 
that  the  two  counts  were  intended  to  charge  the 
same  offence,  was  led  to  quash  the  second  also. 
The  conclusion  reached  is  warranted  by  high 
anthority. 

Bishop's  Criminal  Law,  sec.  448  (ed.  1866). 
Commonwealth  v,  Haas,  7  Sm.  443. 
The  Court  below  would  not  have  been  war- 
laated  in  holding  the  defendant  to  await  the  ac- 


tion of  this  Court.  It  could  not  be  asked  to 
stultify  itself,  by  telling  the  defendants  in  one 
breath  that  there  was  no  charge  against  them, 
and  in  the  next  to  tell  them  that  they  would  be 
held,  that  it  might  be  ascertained  if  the  Court 
was  right. 

Jan.  7,  1878.  The  Court.  The  first  assign- 
ment alleges  error  in  quashing  the  first  count  of 
the  indictment.  Said  count  charged  the  defend- 
ants with  a  conspiracy  to  cheat  and  defraud  one 
O.  H.  P.  McCoy  of  his  moneys,  goods,  chattels, 
and  property  and  estate.  The  conspiracy  is 
averred  to  have  been  formed  on  the  20th  of  De- 
cember, 1874.  This  was  more  than  two  years 
prior  to  the  finding  of  the  bill,  and  upon  this 
ground  the  Court  below  quashed  the  count.  It 
was  strongly  urged,  however,  that  inasmuch  as  it 
was  averred  in  said  count  that  the  defendants 
had,  in  "pursuance  and  renewal  of  said  con- 
spiracy," committed  divers  overt  acts  specifically 
described  in  said  count,  the  date  of  one  of  which 
at  least  was  within  the  statutory  period,  there 
was  a  continuance  and  renewal  of  the  conspiracy 
from  time  to  time,  and  the  statute  was  thereby 
tolled.  This  is  plausible,  but  unsound.  The 
offence  charged  was  the  conspiracy.  According 
to  all  the  authorities  the  conspiring  is  the  essence 
of  the  charge,  and  if  that  be  proved,  the  defend- 
ants may  be  convicted.     (Collins  f'.  The  Com., 

3  S.  &  R.  220 ;  Com.  v,  McKisson,  8  S.  &  R. 
420 ;  Com.  V,  Judd,  2  Mass.  329 ;  Com.  v,  Tib- 
betts.  Id.  536 ;  Com.  v,  Warren,  6  Mass.  74; 
State  V.  Rickey,  4  Halstead,  293  ;  State  v.  Buch- 
anan, 5  Harr.  &  Johns.  317;  People  v.  Mather, 

4  Wendell,  229.)  According  to  the  first  count 
the  offence  was  complete  on  the  20th  of  Decem- 
ber, 1874.  The  overt  acts  set  forth  do  not  con- 
stitute the  offence.  They  are  the  evidence  of  it, 
and  are  sometimes  said  to  be  the  aggravation  of 
it.  An  overt  act  may  or  may  not  be  imlawful 
per  se.  It  is  because  of  its  relation  to  an  unlaw- 
ful combination  that  it  becomes  obnoxious  to  the 
criminal  law.  The  averment  that  the  conspiracy 
was  **  renewed*'  from  time  to  time  does  not  meet 
the  difficulty.  If  it  proves  anything,  it  proves 
too  much.  The  '*  renewal"  of  a  conspiracy 
means  to  begin  it  again ;  to  re-commence  it ;  to 
repeat  it.  From  this  it  is  apparent  that  each  re- 
newal is  a  new  offence ;  a  repetition,  it  is  true, 
of  a  former  one,  but  still  an  offence  for  which  an 
indictment  would  lie.  If,  therefore,  the  overt 
acts  were  done  or  committed  in  renewal  of  the 
conspiracy  of  December  20th,  1874,  as  charged 
in  the  count,  they  aver  distinct  offences.  It  is 
a  well-settled  rule  of  criminal  pleading  that  dis- 
tinct offences  cannot  be  joined  in  the  same  count. 
This  principle  is  too  familiar  to  need  the  citation 
of  authority ;  we  will  only  refer  to  the  latest  case. 
(Hutchinson  v.  The  Com.,  1  Norris,  472.)    The 
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difficulty  in  regard  to  this  count  arises  merely 
from  a  mistake  in  pleading.  The  date  of  the 
conspiracy  should  have  been  laid  within  the 
statutory  period.  The  Commonwealth  must  al- 
lege and  prove  a  conspiracy  within  two  years. 
If  this  cannot  be  done,  the  Commonwealth  has 
no  case.  The  pleader  evidently  felt  the  strain  of 
this  part  of  his  case  when  he  introduced  the  aver- 
ment that  the  overt  acts  were  in  **  renewal*'  of 
the  original  conspiracy.  It  was  practically  lay- 
ing an  offence  with  a  continuando;  it  was  an  at- 
tempt to  prove  the  existence  of  a  crime  within 
the  statutory  period,  by  showing  its  commission 
outside  of  such  period,  and  that  it  had  been  con- 
tinued down  to  a  time  within  it.  In  a  recent 
case  in  which  I  delivered  the  judgment  of  the 
Court  (Gise  v.  The  Com.,  31  P.  F.  S.  428),  the 
doctrine  was  asserted  that  there  is  no  such  thing 
as  a  continuing  offence ;  that  it  is  wholly  un- 
known to  the  criminal  law.  This  language  has 
been  somewhat  criticized,  in  view  of  which  I 
have  reconsidered  it  carefully  with  a  view  to 
withdraw  or  qualify  it  if  found  erroneous.  Next 
to  being  right,  nothing  would  afford  me  more 
pleasure  than  to  correct  an  error.  In  order  to 
interpret  its  true  meaning,  the  passage  must  be 
considered  in  its  connection.  The  question  be- 
fore us  was  whether  a  man  who  had  been  indicted 
in  1876  for  bigamy  committed  in  1868,  could  be 
convicted  by  showing  that  he  had  continued  the 
offence,  during  the  intervening  years,  by  cohabita- 
tion with  the  second  woman.  It  was  held  that 
he  could  not,  and  that  there  was  no  such  thing 
as  continuing  a  completed  offence  so  as  to  toll 
the  statute.  It  was  not  intended  to  assert  the 
absurd  proposition  that  a  man  might  not  repeat 
an  offence  from  day  to  day,  as  in  the  case  of 
maintaining  a  nuisance,  and  other  familiar  in- 
stances which  might  be  referred  to.  This  may 
be  done  daily  for  any  indefinite  period.  But  a 
man  could  not  be  convicted  of  maintaining  a 
nuisance  charged  to  have  been  committed  ten 
years  prior  to  the  finding  of  the  bill  of  indict- 
ment, by  proving  that  he  had  continued  the 
nuisance  day  by  day  to  a  time  within  the  statu- 
tory period.  In  the  sense,  therefore,  of  tolling 
the  statute,  it  cannot  be  said  that  a  completed 
offence  can  be  continued.  It  may  be  repeated 
from  day  to  day,  but  the  statute  runs  from  the 
close  of  each  day,  and  the  indictment  must  charge 
the  offence  to  have  been  committed  within  the 
statutory  period.  This  is  all  that  was  intended 
to  be  said  in  Gise  v.  The  Com. ;  it  is  all  that  the 
language  referred  to  implies,  when  read  in  con- 
nection with  the  subject-matter  to  which  it  re- 
fers. In  this  sense  the  doctrine  of  that  case  is 
reasserted. 

We  think  the  learned  Judge  df  the  Court  be- 
low was  right  in  quashing  the  firSt  count.  This 
brings  tis  to  the  second  assignment,  which  al- 


leges error  in  quashing  the  second  count.  This 
count  charged  a  conspiracy  within  two  years,  and 
was  in  proper  form.  It  sets  out  no  overt  acts, 
being  what  is  sometimes  called  in  criminal  plead- 
ing the  common  count.  That  such  a  count  is 
sufficient,  has  been  repeatedly  decided.  (Hazen 
V,  The  Com.,  11  H.  363 ;  Twitchellfr.  The  Com., 
9  Barr,  211;  Com.  v,  McKisson,  8  S.  &  R.  420 ; 
Rex  V,  Hamilton,  7  C.  &  P.  448;  Wharton's 
Precedents,  351.)  The  Court  below  quashed  it, 
not  because  of  any  defect  apparent  upon  its  face, 
but  for  reasons  dehors  the  record;  in  other 
words,  for  defect  in  proof.  The  district  attorney 
had  filed  a  bill  of  particulars  under  the  second 
count,  which,  as  before  observed,  was  general  in 
its  nature,  setting  forth  divers  overt  acts  of  con- 
spiracy, being,  for  the  most  part,  the  same  acts 
as  were  charged  in  the  first  count,  and  which 
were  admitted  by  the  district  attorney  to  have 
been  done  in  pursuance  of  the  original  conspiracy 
of  December  20th,  1874.  The  Court,  being  of 
opinion  that  they  would  not  be  admissible  in  evi- 
dence under  the  second  count,  and  that  the  re- 
sult of  a  trial  could  only  be  the  acquittal  of  the 
defendants,  quashed  the  said  count.  We  do  not 
deny  the  power  of  the  Court  to  quash  an  indict- 
ment for  matters  not  appearing  upon  its  face. 
This  is  sometimes  done  for  defects  in  the  process 
for  drawing  and  summoning  the  grand  jury,  or 
irregularities  connected  with  the  jury  wheel,  and 
where  an  indictment  is  found  pending  a  writ  of 
habeas  corpus.  It  is  a  power,  however,  that 
should  be  exercised  with  caution,  especially  where 
it  is  done  for  defect  of  proof.  This  may  and 
sometimes  is  supplied  at  the  last  moment.  The 
purpose  of  the  bill  of  particulars  filed  in  this  case 
was  merely  to  give  the  defendants  notice  of  the 
particular  acts  relied  upon  by  the  Commonwealth 
to  establish  the  conspiracy.  It  could  have  been 
altered  or  supplied  to  meet  the  exigencies  of  the 
case,  always,  of  course,  upon  sufficient  notice  to 
the  defendants.  We  think  the  Court  below 
erred  in  its  view  of  the  evidence.  The  fact  that 
a  conspiracy  existed  on  the  21st  day  of  May, 
1877,  or  upon  any  other  day  within  two  years  of 
the  exhibiting  of  the  bill  of  indictment,  may  be 
shown  by  the  previous  acts,  conduct,  or  declara- 
tions of  the  parties.  The  Statute  of  Limitations 
affects  the  crime,  not  the  proof  of  it.  It  is  rare 
that  a  conspiracy  can  be  established  by  direct 
proof.  As  a  general  rule  conspirators  do  not 
publish  their  intentions.  Hence  it  is  that  their 
object,  and  the  conspiracy  itself,  must  usually  be 
shown  by  their  acts.  It  is  said  in  Roscoe  on 
Criminal  Evidence,  at  page  415:  **If,  on  a 
charge  of  conspiracy,  it  appears  that  two  persons 
by  their  acts  are  pursuing  the  same  object  and 
offence  by  the  same  means,  the  one  performing 
part  of  an  act,  and  the  other  completing  it,  for 
the  attainment  of  the  object,  the  jury  may  draw 
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the  conclusion  that  there  is  a  conspiracy.**  All 
the  leading  text-writers  assert  this  doctrine,  and 
it  is  sustained  by  numerous  decisions,  which  it  is 
not  necessary  to  refer  to.  Acts  and  declarations 
of  the  parties  prior  to  the  statutory  period  may 
be  given  in  evidence,  provided  they  tend  to  show 
a  conspiracy  existing  at  the  time  charged  in  the 
indictment.  It  is  true  they  would  not  be  admis- 
sible for  the  purpose  of  proving  a  distinct  crime 
barred  by  the  Statute.  But  where  in  conspiracy 
an  overt  act  is  done  within  two  years,  and  said 
act  is  but  one  of  a  series  of  acts  committed  by 
the  parties,  evidently  in  pursuance  of  a  common 
design,  and  to  carry  out  a  common  purpose,  such 
acts  would  be  evidence,  provided  they  tend  to 
show  that  the  last  act  was  a  part  of  the  series, 
and  the  result  of  an  unlawful  combination ;  and 
such  evidence  may  satisfy  a  jury  of  the  existence 
of  a  conspiracy  at  the  later  period.  And  this, 
though  some  of  the  prior  acts  may  have  occurred 
at  a  time  when  as  an  independent  conspiracy  it 
would  have  been  barred  by  the  Statute.  For,  as 
before  said,  the  overt  acts  are  the  evidence  from 
which  a  conspiracy  may  be  inferred.  Hence  it 
is  that  while,  as  a  general  rule  in  criminal  cases, 
the  venue  must  be  laid  in  the  county  in  which 
the  offence  was  committed,  yet,  in  conspiracy,  it 
may  be  laid  in  any  county  in  which  an  overt  act 
has  been  done  by  any  one  of  the  conspirators. 
This  rule  is  well  settled.  (Wharton's  C.  L., 
2350;  Arch.  C.  P.  6 ;  Rex  v,  Scott,  4  East,  164; 
The  People  v.  Mather,  4  Wendell,  230.)  This 
rests  upon  the  principle  that  the  overt  act  is  evi- 
dence of  a  conspiracy  existing  at  the  time  and 
place  where  the  overt  act  was  committed.  Of 
course  the  overt  act  must  be  such  as  to  tend  to 
show  that  it  was  the  result  of  conspiracy.  As  is 
said  in  Arch.  C.  P.  1056:  **  Every  overt  act, 
to  be  evidence,  must  have  at  least  a  tendency  to 
prove,  either  the  geheral  nature  of  the  conspiracy, 
or  that  one  or  more  of  the  defendants  were  ope- 
rating towards  effecting  that  which  is  charged  in 
the  indictment  as  being  the  object  of  conspiracy.'' 
But  if  the  overt  act  charged  in  the  indictment, 
or  proved  to  have  been  done  within  two  years,  is 
sufficient  to  satisfy  the  jury  of  the  existence  of  a 
conspiracy  at  that  time,  it  is  wholly  immaterial 
ndien  the  parties  thereto  first  formea  the  unlaw- 
ful combination  in  their  minds,  or  gave  effect  to 
it  by  concert  of  action.  If  it  has  been  renewed 
from  time  to  time,  and  overt  acts  committed 
through  a  series  of  years,  and  one  of  said  acts 
has  taken  place  within  two  years,  each  renewal 
constitutes  a  fresh  conspiracy  for  which  an  in- 
dictment will  lie.  It  has  been  held  that  where  a 
conspiracy  had  been  formed  outside  of  the  juris- 
diction of  the  Court,  an  overt  act  committed 
within  the  jurisdiction  is*  evidence  of  a  conspiracy 
there  (Rex  v.  Scott,  supra),  and  all  who  accede 
to  a  conspiracy  after  it  is  formed  become  con- 


spirators (People  V,  Mather,  supra).  For  the 
reasons  given,  we  think  the  Court  below  erred  in 
quashing  the  second  count. 

The  third  assignment  alleged  that  the  Court 
erred  in  refusing  to  hold  the  defendants  to  bail 
pending  the  determination  of  the  issue  in  this 
Court.  It  appears  that  when  the  indictment  was 
quashed,  the  district  attorney  gave  notice  of  his 
intention  to  remove  the  case  to  this  Court  by 
certiorari,  and  at  the  same  time  moved  the  Court 
to  require  the  defendants  to  renew  their  recog- 
nizances. This  the  Court  declined  to  do.  This 
action  of  the  Court  is  not  assignable  for  error. 
It  was  in  the  sound  discretion  of  the  Court  either 
to  hold  the  defendants  to  bail  pending  the  cer- 
tiorari or  writ  of  error,  to  hold  them  in  their 
own  recognizance,  or  to  discharge  them  without 
day;  and  such  action  is  not  reviewable  here,  ex- 
cept, 'perhaps,  for  a  gross  abuse  of  discretion. 
We  feel  constrained  to  say,  however,  that,  in  our 
judgment,  the  discharge  of  the  defendants  under 
the  circumstances  was  not  a  judicious  exercise  of 
discretion.  In  a  case  in  which  it  clearly  appears 
that  an  indictment  must  be  quashed,  and  that  no 
subsequent  proceedings  can  be  had,  it  may  be 
very  proper  to  discharge  a  defendant.  But  where 
there  is  at  least  a  serious  doubt,  and  the  district 
attorney  announces  upon  his  official  responsibility 
his  intention  of  removing  the  record  to  this 
Court  for  review,  it  would  certainly  be  the  safer 
course  to  hold  the  defendants  to  bail  pending 
such  removal. 

The  judgment  quashing  the  second  count  of 
the  indictment  is  reversed,  and  a  procedendo 
awarded. 

Opinion  by  Paxson,  J. 


Oct  &  Nov.  »77, 171. 

Ruff  V.  Ruff. 


Oct.  24, 1877. 


Attachment  execution— Judgment  in  favor  of  gar- 
nishee no  bar  to  a  future  action  by  the  defendant 
against  him — Doctrine  of  res  adjudicata, 

A  judgment  in  an  attachment  suit  in  favor  of  the  gar- 
nishee is  not  a  bar  to  a  recovery  in  a  future  action  upon 
the  same  subject  matter,  wherein  defendant  in  the  for- 
mer action  is  plaintiff  and  the  garnishee  defendant. 

The  defendant  as  to  his  rights  against  the  garnishee 
being  excluded  from  participation  in  the  trial  of  an  attach- 
ment suit  cannot  be  precluded  by  judgment  therein. 

Error  to  the  Common  Pleas  of  Westmoreland 
County. 

Debt  on  a  bond  with  warrant  of  attorney 
attached,  by  C.  P.  Ruff  for  the  use  of  William 
Hillis  against  Michael  RufT. 

After  judgment  had  been  entered  by  virtue  of 
the  warrant  of  attorney,  and  a  rule  to  open  judg- 
ment made  absolute^  the  plaintiff  ^ed  a  narr  set- 
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ting  forth  the  assignment  to  the  equitable  plain- 
tiff on  February  20,  1874,  and  the  defendant 
filed  the  following  special  plea : — 

And  now,  to  wit,  July  5, 1875,  the  defendant  pleads  that 
the  said  plaintiff  ought  not  to  have  and  maintain  his  action 
against  him,  because  that  at  No.  277,  May  Term,  1870, 
by  attachment  execution  issued  out  of  the  Court  of  Common 
Pleas  of  Westmoreland  County,  wherein  Thomas  J.  Bar- 
clay is  plaintiff,  and  C.  P.  Ruff  and  E.  J.  Keenan  are  de- 
fendants, with  notice  to  the  defendant  as  garnishee,  the 
debt  secured  by  the  note  upon  which  this  suit  is  brought 
was,  inter  alia,  attached  on  22d  March,  1870,  and  it  was 
so  proceeded  upon  that  on  the  9th  September,  1874,  the 
said  Court  directed  a  feigned  issue  to  try  and  determine 
whether  the  said  Michael  Ruff,  the  defendant,  was  in- 
debted to  the  said  C.  P.  Ruff,  the  plaintiff,  on  22d  March, 
1870,  and  directed  that  Thomas  J.  Barclay  should  be  plain- 
tiff, and  the  said  Michael  Ruff, defendant;  which  issue,  in 
pursuance  of  said  order,  was  made  up  by  the  parties,  on 
the  25th  September,  1874;  and,  whereas,  also  at  the  said 
Court  of  Common  Pleas  of  November  Term,  1874,  the 
said  issue  came  on  for  trial,  and  was  so  proceeded  upon; 
that  on  the  28th  November,  1874,  there  was  a  verdict  and 
judgment  for  the  defendant,  Michael  Ruff— that  he  was 
not  indebted  in  any  manner  to  the  said  C.  P.  Ruff— at  the 
time  aforesaid,  to  wit,  on  22d  March,  1870 ;  to  wit,  after 
the  date  of  the  note  in  suit.  Whereupon  he  prays  judg- 
ment whether  the  said  plaintiff  ought  to  have  and  maintain 
his  said  action  against  him. 

Plaintiff  demurred. 

The  Court  below  (Logan,  P.  J.),  holding  the 
judgment  in  the  attachment  execution  between 
Barclay  and  Michael  Ruff  to  be  a  bar  to  the  pre- 
sent action,  overruled  the  demurrer,  and  entered 
judgment  for  the  defendant. 

Plaintiff  took  this  writ,  assigning  as  error  the 
action  of  the  Court. 

Henry  D,  Foster ^  for  plaintiff  in  error. 

The  plaintiff  in  this  action,  being  neither  a 
party  nor  a  privy,  could  not  be  heard  in  the 
feigned  issue  of  Barclay  v,  Michael  Ruff,  and  there- 
fore is  not  concluded  by  the  judgment  therein. 
Breading  v.  Siegworth,  5  C.  396. 
Tams  V.  Bullitt,  11  Id.  311. 

To  make  a  verdict  in  a  former  suit  conclusive 
it  must  be  between  the  same  parties. 
Hart's  Appeal,  8  B.  37. 
Hamm  v,  Beaver,  7  C.  58. 
Childsv.  Digby,  12  H.  26. 
Tams  V,  Lewis,  6  Wr.  402. 

Edgar  Cowan  {H,  C  and  J,  A,  Marchand 
with  him),  for  defendant  in  error. 

The  plaintiff  having  been  a  party  to  the  attach- 
ment execution  was  barred  by  the  verdict  and 
judgment  in  favor  of  Michael  Ruff,  the  garnishee, 
because  in  that  trial  the  subject-matter  in  dispute 
was  legally  determined  against  him,  and  he  hav- 
ing no  right  to  assign  it  to  Hillis,  the  latter  took 
nothing  by  the  assignment.  Here  the  judgment 
on  the  attachment  execution  was  by  a  Court  of 
competent  jurisdiction  on  the  same  subject-mat- 
ter between  the  same  parties  and  for  the  same 
purpose.  The  plea  is  therefore  good. 
Aspden  v,  Nixon,  4  Howard,  467. 


Jan.  7,  1878.  The  Court.  William  HilUs 
having  taken  the  assignment  of  the  judgment 
note,  executed  by  Michael  Ruff  in  fever  of  C.  P. 
Ruff,  after  the  issuing  of  the  attachment  by  Bar- 
day,  can  have  no  other  or  better  standing  in  this 
controversy  than  his  assignor.  We  may  treat  the 
matter,  therefore,  as  between  the  original  parties 
to  the  note.  It  appears  from  the  statement  we 
have  before  us,  that  Thomas  J.  Barclay,  to  May 
Term,  1870,  issued  an  attachment  upon  a  judg- 
ment he  then  had  against  C.  P.  Ruff  and  others, 
with  notice  to  Michael  Ruff,  the  defendant  in  the 
case  now  trying,  as  garnishee.  Upon  this  attach- 
ment the  Court  directed  an  issue  with  Barclay  as 
plaintiff,  and  the  garnishee  as  defendant.  A  trial 
was  had  in  due  course,  which  resulted  in  a  ver- 
dict and  judgment  for  the  defendant. 

This  established  conclusively,  as  to  the  parties 
to  the  issue  and  their  privies,  that  Michael  Ruflf 
had,  in  his  hands,  no  money,  goods,  or  effects  of 
any  kind,  belonging  to  C.  P.  Ruff.  The  one 
question  for  us  to  resolve  is.  was  C.  P.  Ruff,  by 
reason  of  his  having  been  served  with  the  writ  of 
attachment,  such  a  party  or  privy  to  this  issue 
as  would  make  the  judgment  therein  binding  on 
him  ?  If  he  is  so  bound,  the  demurrer  to  the  de- 
fendant's plea  in  bar  was  well  ruled  by  the  Court 
below ;  if  not  that  ruling  was  erroneous.  But  if 
he  was  such  a  party,  then  should  he  have  been 
included  in  the  issue,  and  the  jury  should  also 
have  been  sworn  as  to  him ;  this,  however,  was 
not  done ;  and  why  not  ?  The  answer  is  because 
he  had  no  standing  as  a  party  against  the  gar- 
nishee, and  was  therefore  properly  excluded  from 
a  participation  in  the  trial.  If  he  had  aught  to 
say  against  the  judgment,  upon  which  the  attach- 
ment issued,  he  might  have  pleaded  and  had  issue ; 
it  is  that  he  might  have  such  opportunity  that 
the  Act  of  Assembly  directs  4hat  notice  be  given 
the  debtor,  if  he  is  in  the  country.  With  such 
trial,  however,  the  garnishee  has  no  concern, 
neither  is  it  requisite  to  a  trial  against  him. 
(McCormic  v.  Hancock,  2  Barr,  310.)  It  is  thus 
apparent  that  the  two  issues  are  quite  distinct, 
and  that  whilst  in  the  latter  the  garnishee  has  no 
interest,  in  the  former  the  debtor  has  none  and 
so  may  not  intervene,  either  to  direct  or  control 
it.  So  completely  do  his  interests  antagonize 
those  of  both  the  contending  parties  that,  even 
before  the  Act  of  1869,  he  might  have  been  a 
witness  for  either.  (Gemmill  v.  Butler,  4  Barr, 
232.)  Again,  it  is  not  correct  to  assume  that  the 
attadiing  creditor  stands,  in  all  respects,  in  the 
place  of  the  debtor  as  to  the  goods  and  credits 
attached;  for  if  such  were  the  case,  then  would 
a  judgment  for  or  against  the  garnishee  be  con- 
clusive, not  only  as  to  the  debtor,  but  also  as  to 
his  creditors.  Such,  however,  is  not  the  case  as 
to  creditors  or  trustees  in  insolvency.  (Breading  r. 
Siegworth,  5  C.  396;  Tams  v,  Bullitt,  11  C.308.) 
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What  shall  we  say  then ;  that  the  debtor  is 
concluded  by  the  result  of  an  issue  in  which  he 
has  no  interest ;  from  which  by  legal  rule  he  is 
excluded ;  in  which  he  cannot  be  heard,  except 
as  a  witness,  and  which  does  not  conclude  his 
creditors  ?  This  proposition  contains  in  itself  its 
own  answer.  If  one  is  to  be  concluded  by  a 
judgment  he  must  have  his  day  in  Court ;  some 
say  in  and  control  over  the  trial.  But  C.  P. 
Ruflf  had  neither  control  nor  say  in  the  issue  be- 
tween Barclay  and  the  garnishee.  Barclay  might 
have  permitted  the  case  to  go  by  default;  he 
might  have  discontinued,  or  he  and  the  garnishee 
might  have  compromised,  and  C.  P.  Ruff  could 
not  have  intervened  to  prevent  either.  He  was 
literally  barred  out  of  the  case,  and  for  the  suffi- 
cient reason  that  he  was  no  party  to  it ;  hence, 
by  all  rule,  he  is  not  concluded  by  the  judgment 
resulting  from  its  trial. 

The  judgment  of  the  Court  below  is  reversed, 
and  it  is  ordered  that  judgment  be  entered  on  the 
demurrer,  for  the  plaintiff,  for  the  amount  of  the 
original  judgment  with  interest  to  this  date 
(January  7th,  1878),  to  be  liquidated  by  the  pro- 
thonotary  of  the  Court  of  Common  Pleas  of 
Westmoreland  County. 

Opinion  by  Gordon,  J.  Agnew,  C.  J.,  and 
Sharswood,  J.,  absent. 


July,  »77,  54.  Jan.  29,  1878. 

Lehman  v.  Jaquett. 

Affidavit  of  defence — When  insufficient- — What 
particularity  required —  Vague  allegations  of 
mistake,  etc.,  insufficient  to  contradict  written 
instrument. 

In  an  action  upon  a  written  agreement  to  pay  the  debt, 
interest,  and  costs  in  a  certain  suit,  in  consideration  of  the 
plaintifPs  stay  of  his  writ  of  vend,  ex.,  until  a  certain  day 
following,  the  defendant  filed  an  affidavit  of  defence,  set- 
ting forth  that  he  had  signed  the  instrument  sued  on  with 
the  understanding  that  he  would  be  liable  only  in  case  he 
shoald  accept  an  assignment  of  the  debtor's  property;  that 
he  had  not  accepted  the  said  assignment;  and  further, 
that  he  had  signed  the  instrument  through  mistake  of  its 
purpose  and  character : 

JJe'd,  that  the  affidavit  was  evasive,  and  made  out  no 
case  for  reforming  the  written  agreement. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Case,  by  Jaquett  against  Lehman  on  the  fol- 
lowing written  agreement,  of  which  a  copy  was 
filed  by  the  plaintiff: — 

Jaquett,  Assignee,         "j  O.  D.  C. 

V.  \         Sept.  Term,  1873. 

Chas.  Stokes.  j        No.  944.     D.  S.  B. 

•  In  consideration  of  the  said  D.  M.  Jaquett  withholding 
hb  writ  of  vntJ.  ex,  in  above  case  uniil  the  21st  day  of 
March  next,  I  hereby  promise  and  agree  to  pay  the  debt, 
iuerest,  and  costs  in  the  above  case  on  or  before  the  21st 
day  of  March  next. 

R.  J.  Lehbian. 
Iliiladelphia,  Feb.  24, 1876. 


The  plaintiff  filed  with  the  copy  of  this  instru- 
ment a  declaration  that  the  judgment  referred  to 
therein  amounted  to  $4462.50,  and  that  the  writ 
of  vend,  ex,  did  not  issue  till  after  March  21, 
1876.  The  defendant  filed  an  affidavit  of  de- 
fence, setting  forth  that  the  instnmient  sued  on 
was  given  in  contemplation  of  an  assignment  to 
the  deponent  by  Charles  Stokes  for  the  benefit  of 
the  latter's  creditors;  that  the  sale  of  the  said 
Stokes's  property,  under  the  plaintiffs  judgment, 
was  postponed,  in  order  to  give  the  deponent  an 
opportunity  to  examine  into  Stokes's  affairs ;  that 
if,  in  the  opinion  of  the  deponent,  there  was  suf- 
ficient value  in  Stokes's  property  to  warrant  the 
acceptance  of  the  assignment,  he  might  accept  it, 
and  raise  money  for  the  payment  of  the  Jaquett 
judgment,  but  that  otherwise  the  sale  was  to  pro- 
ceed, and  the  deponent  not  to  be  liable  in  any 
manner  for  any  act  of  his  in  the  premises.  The 
affidavit  further  alleged  that  the  deponent,  having 
examined  Stokes's  property,  declined  to  accept 
the  assignment,  so  that  the  consideration  upon 
which  the  instrument,  sued  on  rested  had  wholly 
failed ;  that  he  had  signed  the  instrument  under 
mistake  and  misapprehension  of  its  real  purport, 
and  that  had  he  been  aware  of  its  character  he 
would  not  have  signed  it. 

The  Court  having  made  absolute  the  plaintiff's 
rule  for  judgment  for  want  of  a  sufficient  affidavit 
of  defence,  the  defendant  took  this  writ,  assign- 
ing for  error  the  said  entry  of  judgment. 

Z.  R.  Fletcher  (iV.  Penrose  with  him),  pre- 
sented no  brief  of  argument,  but  contended  that 
there  was  no  reason  why  Lehman  should  be  held 
responsible,  he  not  having  accepted  an  assign- 
ment from  Stokes,  and  therefore  the  contingency 
on  which  he  promised  not  having  arisen;  and 
that  there  was  evidence  of  mistake  of  fact  suffi- 
cient to  go  to  a  jury. 

E.  S.  Dixon,  contra. 

The  suggestions  of  mistake  in  the  affidavit  are 
too  vague.    It  is  to  be  presumed  that  the  depo- 
nent in  an  affidavit  of  defence  will  say  as  much 
as  he  can  in  his  own  favor. 
Marsh  z/.  Marshall,  3  Sm.  396. 

Averments  that  the  deponent's  acceptance  was 
procured  out  of  the  usual  course  of  business, 
without  consideration,  and  by  false  statements 
and  misrepresentations,  have  been  held  too 
general. 

Matthews  v.  Long:,  3  Weekly  Notes,  512. 

Affidavits  of  defence  should  distinctly  aver 
every  fact  necessary  to  constitute  a  defence. 
Peck  V.  Jones,  20  Sm.  83,  ^passim. 

Forbearance  is  a  good  consideration   for  a 
promise  to  pay  the  debt  of  a  third  person. 
Silvis  V.  Ely,  3  W.  &  S.  420. 

Feb.  11,1878.  The  Court.  The  defendant 
in  his  affidavit  did  not  deny  the  writing  to  pay 
the  debt,  interest,  and  costs  in  consideration  of 
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the  plaintiffs  stay  of  his  writ  of  vend,  exp.y  until 
the  2 1  St  day  of  March  following.  Nor  does  he 
allege  fraud,  misrepresentation,  or  any  wrongful 
suppression  of  the  alleged  parol  agreement  when 
the  writing  was  entered  into.  In  short,  he  makes 
out  no  case  for  reforming  the  written  agreement, 
and  his  affidavit  is  evasive. 

Per  Curiam.    Judgment  affirmed. 


Oct.  &  Nov.  '77,  No.  284.  Oct  17,  1877. 

Re3molds's  Appeal. 

Scire  facias — Lien  of  judgment — Abandonment 
of  scire  facias  to  revive —  Voluntary  appearance 
by  defendant. 

A  plaintiff  will  not  be  presumed  to  have  waived  a  volun- 
tnry  appearance  of  a  defendant  in  the  absence  of  some  act 
clearly  indicating  his  intention  so  to  do. 

A  judgment  was  entered  Jan.  27,  1868,  against  two  de- 
fendants. On  Sept.  26,  1872,  a  scire  facias  to  revive  was 
issued  but  was  never  returned.  A  voluntary  appearance 
was,  however,  entered  for  one  defendant  On  October  8, 
1874,  another  scire  facias  was  issued  and  served  upon 
^  both  defendants.     It  was  called  an  ait  as: 

Held,  that  the  mere  form  of  the  alias  was  not  sufficient  to 
raise  a  presumption  of  abandonment  of  the  original  scire 
facias,  and  that  the  lien  of  the  judgment  against  die  defend- 
ant who  had  appeared  was  preserved. 

Hatch  V,  Stitt  (16  Sm.  264),  approved. 

Appeal  by  M.*  R.  Reynolds  from  a  decree  of 
the  Court  of  Common  Pleas  of  Jefferson  County 
confirming  the  distribution  by  an  auditor  of  the 
money  arising  from  a  sheriffs  sale.  The  facts 
were  as  follows : — 

On  the  27th  of  January,  1868,  Carroll  obtained 
a  judgment  in  the  Common  Pleas  of  Jefferson 
County  against  Fox  and  Kyle.  On  September 
26,  1872,  a  scire  facias  was  issued  against  the 
defendants  and  delivered  to  the  sheriff,  which 
was  never  returned,  and  there  is  no  evidence  that 
it  was  ever  served  on  either  of  the  defendants. 
The  sheriff  is  since  dead,  but  a  memorandum 
of  the  writ  appeared  on  his  docket.  An  ap- 
pearance was  entered  for  Kyle  at  or  about  the 
time  the  writ  should  have  been  returned,  at  Dec. 
Term,  1872.  No  further  proceedings  were  had 
thereon. 

On  the  8th  day  of  October,  1874,  another  scire 
facias  was  issued  returnable  to  Dec.  Term,  1874, 
against  both  defendants,  and  in  the  praecipe  it  was 
called  an  alias ^  which  was  served  on  Kyle  per- 
•  sonallyon  the  20th  of  October,  1874,  and  on 
Fox  on  the  24th  of  the  same  month.  This  scire 
facias  was  docketed  in  the  same  case  as  the  first, 
and  both  appeared  by  the  docket  to  have  been 
entered  or  issued  from  the  same  original  case. 

On  the  5th  of  March,  1875,  judgment  was  en- 
tered against  both  the  defendants  for  want  of 


affidavits  of  defence  in  favor  of   Carroll  for 

*974.oS- 

On  the  4th  of  October,  1874,  M.  R.  Rey- 
nolds entered  a  judgment  to  No.  476  of  May 
Term,  1874,  in  the  Common  Pleas  of  Jefferson 
County  against  Kyle  and  Clements  for  the  sum 
of  $4699.27. 

A  part  of  the  real  estate  of  Kyle  was  sold  on 
execution  against  James  Kyle  et  aL  on  the  8th 
day  of  May,  1876,  for  |iooo.  Carroll  and  Rey- 
nolds each  claimed  the  fund  as  the  first  lien 
creditor  of  Kyle. 

The  auditor  appointed  to  distribute  the  fund 
reported :  *  *  That  the  intention  was  to  revive  and 
continue  the  lien  of  the  original  judgment,  is 
evident,  from  the  fact  that  the  scire  facias  was 
issued  within  the  five  years.  The  alias  scire 
facias  was  not  necessary,  so  far  as  Kyle  was  con- 
cerned, and  no  doubt  the  issuing  of  it  was  to 
bring  in  Fox,  but  surely  the  mere  issuing  of  it 
against  both  would  be  little  if  any  evidence  of  an 
intention  to  abandon  the  first  scire  facias.  It  may 
not  be  a  correct  practice,  but  it  is  frequently  done, 
and  we  do  not  see  that  any  person  would  have 
the  right  to  complain,  other  than  Kyle,  and  he 
only  as  to  the  additional  costs."  That  the  issuing 
of  the  alic^  was  not  an  abandonment  of  the  ori- 
ginal scire  facias;  and  he  therefore  awarded  the 
fund  to  Carroll  on  the  judgment  entered  March 
S>  1875,  against  Kyle  and  Fox.  Exceptions  filed 
on  behalf  of  Reynolds  were  overruled  by  the 
Court,  and  the  report  confirmed.  Reynolds  then 
took  this  appeal,  assigning  for  error  the  action 
of  the  Court. 

Jenks2xA  Clark  (with  whom  was  ^.  Arthurs^ 
for  appellant. 

The  issuing  of  a  scire  facias  to  revive  a  judg- 
ment when  one  has  issued  at  a  preceding  term, 
which  has  been  served,  is  an  abandonment  of  the 
first ;  and  if  the  five  years  had  elapsed  in  the 
intermediate  time  the  lien  of  the  judgment  is  lost. 
Meason's  Estate,  4  W.  341. 
Vitry  V.  Dauci,  3  R.  9. 
Davidson  v,  Thornton,  7  B.  128. 
Westmoreland  Bank  v.  Rainey,  I  W.  26. 

The  case  of  Silverthorn  v.  Townsend  (i  Wr. 
263)  is  distinguishable  from  the  present  case. 
The  original  scire  facias  was  not  served,  and  the 
issuing  of  an  alicLS  could  in  no  sense  be  an  aban- 
donment. The  case  was  expressly  ruled  on  this 
point. 

In  cases  of  a  voluntary  appearance  the  plaintiff 
may  accept  or  decline  it. 

Davidson  v,  Thornton,  supra. 

If  he  decline,  the  appearance  is  a  nullity  as  to 
him.  In  this  case  we  contend  that  the  issuing 
of  the  alic^  was  evidence  of  an  intention  to 
abandon  the  voluntary  appearance. 

John  Conrad,  for  appellee. 

The  presumption  of  intention  to  abandon  the 
first  scire  facias  is  rebutted  by  calling  the  second 
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an  alias.  Meason's  Estate  {supra)  is  distin- 
guishable from  the  present  case  because  the 
second  scire  facias  was  not  called  an  alias.  It 
ignored  the  first,  and  hence  was  an  abandonment. 

Nov.  7,  1877.  The  Court.  The  original 
scire  facias  in  the  case  of  J.  T.  Carroll  z^.  John  A. 
Fox  and  James  Kyle  was  issued  within  five  years, 
and  an  appearance  to  it  for  Jas.  Kyle  entered  by 
attorneys.  This  saved  the  lien  as  to  Kyle.  The 
alias  scire  facias  was  issued  too  late  as  to  John 
A.  Fox,  but  it  was  no  abandonment  of  the  first 
scire  facias  as  to  Kyle,  as  to  whom  there  was 
neither  a  withdrawal  of  the  appearance,  nor  a  non- 
suit or  discontinuance.  Properly  the  alias  scire 
facias  should  have  issued  against  Fox  alone,  keep- 
ing up  the  continuances,  reciting  the  former  scire 
^ias,  and  return,  and  commanding  service  to  be 
made  on  Fox.  Another  practice,  not  quite  so 
regular,  is  sometimes  pursued — to  issue  the  alias 
against  both  and  direct  service  on  the  one  not 
before  served.  But  the  alias  scire  facias  was 
amendable  to  conform  to  the  facts.  Looking  at 
the  state  of  the  record,  and  irregularities  so  com- 
mon in  practice,  we  are  not  justified  in  presuming 
an  abandonment  after  an  appearance  for  Kyle, 
from  the  mere  form  of  the  alias  scire  facias.  The 
effect  of  an  appearance  by  attorney  is  discussed 
in  Hatch  v.  Stitt  (16  P.  F.  Smith,  264).  Without 
a  withdrawal  of  the  appearance,  or  some  act  clearly 
indicating  a  waiver  by  the  plaintiff,  we  ought  not 
to  hold  the  form  of  the  alias  to  be  conclusive. 

Decree  affirmed  with  costs  of  the  appeal  to  be 
paid  by  the  appellants  and  the  appeal  dismissed. 

Per  Curiam. 


Jan.  '78,  70.  Jan.  30,  1878. 

Wilson  V.  The  Philadelphia  and  Reading 

Railroad  Company. 
Railroad— Trespass  quare  clausum /regit — Right 
of  railroad  company  to  erect  small  watch-houses 
upon  the  public  streets  near  their  tracks — Power 
of  city  councils  to  authorize  such  erections — 
XVhen  owner  of  the  soil  cannot  maintain  an 
action. 

Error  to  Common  Pleas  No.  2,  of  Philadelphia 
County. 

Trespass  quare  clausum  f  regit  by  Patrick  Wil- 
son against  the  Philadelphia  and  Reading  Rail- 
road Company. 

The  narr,  set  forth  that  the  company  defendant 
had  erected  a  flagman's  box  upon  the  plaintiffs 
property  on  the  southerly  comer  of  Penn  Street 
and  Cresson  Street,  in  the  Twenty-first  Ward  of 
the  city  of  Philadelphia,  without  the  consent  of 
the  pkuntiff,  and  to  his  great  inconvenience  and 
damage. 
A  special  plea  was  filed  by  the  defendants,  set- 


ting forth  that,  by  their  Act  of  Incorporation,  the 
Philadelphia,  Germantown,  and  Norristown  Rail- 
road Company  had  been  authorized  to  lay  down 
and  fix  such  a  route  as  they  should  deem  expedi- 
ent, from  Norristown  to  Philadelphia,  to  establish 
double  tracks,  and  all  such  works,  edifices,  etc., 
as  should  be  deemed  necessary;  that  by  virtue  of 
this  authority,  the  route  of  the  railroad  was  fixed 
along  a  certain  highway  called  Cresson  Street, 
which  consisted  of  two  sidewalks,  five  feet  wide 
each,  and  a  roadway  forty  feet  wide,  passing 
through,  over,  and  along  the  said  close  of  the 
plaintiff,  and  then  a  double  track  was  laid  down ; 
that  subsequently  the  defendants,  having  leased 
the  said  railroad,  and  deeming  it  expedient  for 
the  safe  passage  of  trains,  and  the  protection  of 
travellers  crossing  the  said  railroad  at  Penn  Street, 
and  also  being  so  required  to  do  by  an  ordinance 
of  the  city  of  Philadelphia,  stationed  a  flagman 
at  the  crossing  of  Cresson  Street  and  Penn  Street ; 
that  also  by  authority  of  an  ordinance  of  the  coun- 
cils of  the  city  of  Philadelphia,  approved  Jan.  5, 
1866,  they  erected  a  small  frame  house  for  the 
use  of  the  flagman,  not  more  than  five  feet  square, 
near  the  crossing  of  Penn  Street,  entirely  within 
the  limits  of  Cresson  Street,  and  that  this  is  the 
trespass  complained  of  by  the  plaintiff. 

Plaintiff  demurred  thereto,  on  the  ground  that 
the  councils  of  the  city  of  Philadelphia  had  no 
right  or  power  to  authorize  the  defendants  to 
come  upon  or  use  the  close  of  the  plaintiff,  and 
that  the  plea  filed  was,  in  other  respects,  informal 
and  insufficient. 

After  argument  upon  the  demurrer,  the  Court 
entered  judgment  for  the  defendants.  The  plain- 
tiff took  this  writ,  assigtiing  for  error  the  judgment 
of  the  Court  below. 
John  Dolman^  for  the  plaintiff  in  error. 
If  a  highway  is  used  by  any  one  for  an  unlaw- 
ful purpose,  the  owner  of  the  soil  may  maintain 
trespass.  A  railroad  company  having  a  road 
along  a  public  highway  acquires  merely  an  ease- 
ment or  right  of  way. 

Lewis  V,  Jones,  i  Barr,  336. 

Hasson  v.  Railroad,  8  Phila.  556. 
Councils  cannot  deprive  the  owner  of  the  use 
of  his  land  without  compensation. 

Thomas  Harty  Jr,,  contra.  The  railroad  com- 
pany had  the  right  to  occupy  Cresson  Street  for 
all  railway  purposes,  including  the  erection  o 
watch-houses. 

Phila.  and  Trenton  R.  R.  Co.*s  Case,  6  Wh.  25. 

Commonwealth  v.  E.  &  R.  E.  Railroad,  3  Cas.  339. 

Mayor  of  Pittsburgh  v,  Penna.  Railroad,  12  Wr.  355. 

C.  &  P.  Railroad  v.  Speer,  6  Sm.  325. 

P.  W.  &  B.  Railroad  v,  Williams,  4  Sm.  103. 
Coimcils  may  prescribe  what  are  and  what  are 
not  nuisances.  The  regulation  and  control  of 
the  streets  is  vested  in  them;  if  they  authorize 
the  erection  of  a  small  watch-house,  the  property 
owners  cannot  complain. 
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February  ii,  1878.  The  Court.  Under  the 
circumstances  of  this  case,  and  the  location  of 
the  watch-house  at  the  intersection  of  the  streets 
and  on  the  roadway  near  to  the  pavement,  we 
think  the  power  to  put  the  watch-house  there 
existed,  and  was  properly  exercised. 

We  see  no  error  in  the  record. 

Per  Curiam.    Judgment  affirmed 


Jan.  '78,  73. 


Smith  V.  Bunting. 


Jan,  17,  1878. 


Affidavit  of  defence  law — Sale  of  collaterals  by 
creditor — Fiduciary  relationship, 

S.  purchased  at  sherifT's  sale  for  ^17,000  real  estate  sold 
under  foreclosure  of  mortgages  held  by  him  as  security  for 
B.'s  note  of  $30,000.  To  a  suit  by  S.  for  the  debt,  offer- 
ing credit  for  $17,000,  B.  filed  an  affidavit  of  defence,  aver- 
ring that  the  mortgages  represented  on  their  face  $42,000; 
that  the  plaintifif  had  acted  as  absolute  owner  thereof,  sued 
them  out,  and  purchased  the  property  without  notice  to 
him ;  and  that  the  property,  by  careful  management,  would 
have  realized  much  more  than  it  did.  The  Court  dis- 
charged a  rule  for  judgment  for  want  of  a  sufficient  affidavit 
of  defence : 

Heldy  that  the  affidavit  was  insufficient,  and  that  thef  plain- 
tiff was  entitled  to  judgment,  either  for  the  balance  claimed, 
or,  if  still  a  trustee  holding  securities  changed  from  mort- 
gages to  land,  then  for  the  entire  amount  of  the  debt ;  and 
the  record  was  remitted  to  the  Court  below  to  enter  such 
judgment  as  might  be  just  and  right. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Assumpsit  on  a  promissory  note  for  $30,000, 
by  Charles  E.  Smith,  payee,  against  Samuel  C. 
Bunting,  Jr.,  maker. 

The  note  was  a  renewal  of  a  former  similar 
note.  The  plaintiff  offered  credit  for  |i 7,000 
realized  on  the  foreclosure  of  mortgages  held  by 
him  as  collateral  security  for  the  note.  The  de- 
fendant filed  an  affidavit  and  supplemental  affi- 
davit of  defence,  averring,  substantially:  That  at 
the  time  of  the  original  loan  he  assigned  to  the 
plaintiff  bonds  and  mortgages  of  the  fece  value  of 
$42 ,  500,  as  collateral  security,  to  be  returned  when 
said  loan  was  paid ;  that  the  plaintiff  caused  the 
assignment  of  mortgages  to  be  recorded,  brought 
suit  upon  said  mortgages  in  his  own  name,  re- 
covered judgment,  issued  execution,  bought  the 
property,  receipted  to  the  sheriff  for  the  purchase- 
money,  and  thus  assumed  to  act  as  absolute  owner 
of  the  mortgages,  without  notice  to  the  defendant ; 
that  at  the  time  of  the  creation  of  said  mort- 
gages, the  property  was  conveyed  for  $30,500; 
that  at  the  time  of  the  sheriff's  sale,  real  estate 
was  much  depreciated ;  that  the  plaintiff  by  care- 
ful management  could  have  realized  much  more 
than  he  did ;  and  that  the  property  was  then,  and 
now  is,  worth  more  than  $17,000. 

The  Court  discharged  a  rule  for  judgment  for 
want  of  a  sufl&cient  aS&davit  of  defence. 


The  plaintiff  took  this  writ,  assigning  for  enor 
the  discharge  of  his  rule,  and  the  refusal  of  the 
Court  to  give  judgment  for  $18,835,  being  the 
balance  cUiimed  on  the  note  with  interest. 
y.  Cooke  Longstreth,  for  plaintiff  in  error. 
A  chose  in  action  given  or  transferred  as  col- 
lateral security  is  put  under  the  dominion  of  the 
creditor,  and  it  is  his  right  to  sue  it  out  and  col- 
lect it,  or  as  much  of  it  as  he  can  by  process  of 
law. 

Lishy  V.  O'Brien,  4  Watts,  141. 
Insurance  Co.  v.  Smith,  i  Jones,  120. 
Hannah  v,  Holton,  28  Sm.  334. 

The  holder  of  a  mortgage  assigned  as  collateral 
security  has  the  right  to  sue  it  out  and  purchase 
the  mortgaged  premises  at  the  sheriff's  sale,  and 
hold  them  as  his  own,  without  any  liability  to  the 
original  debtor,  except  to  credit  him  with  the 
amount  realized  at  said  sale.  He  is  not  a  trustee 
of  the  land  or  its  proceeds  on  a  subsequent  sale, 
for  his  debtor,  and,  a  fortiori,  he  cannot  be  heW 
liable  to  account  for  any  supposed  excess  in  value 
of  the  property  over  the  amoimt  of  his  bid. 

Campbell  v,  Ins.  Co.,  2  Wh.  53, 
Even  had  the  plaintiff  been  technically  a 
trustee,  his  purchase  at  sheriff's  sale  would, not 
have  been  void,  but  merely  voidable  at  the  elec- 
tion of  his  cestui  que  trust.  There  is  no  con- 
tract obligation  on  the  part  of  the  creditor  to  de- 
lay the  collection  of  his  security,  and  the  alleged 
reasons  for  nursing  the  security  have  no  place  in 
a  defence  to  the  original  debt.  The  debtor  had 
given  the  creditor  the  right  and  power  to  make 
the  most  that  he  could  out  of  the  collateral,  at 
his  own  time  and  option. 

Alfred  L  Phillips ,  for  the  defendant  in  error. 
A  fiduciary  relation  was  created  between  the 
parties.  The  confidence  was  reposed  that  the  se- 
curity will  not  be  disposed  of  for  less  than  its  real 
value,  and  that  the  creditor  will  not  attempt  to 
make  any  profit  out  of  it  for  himself. 

4  Kent's  Com.  307. 

Moses  V.  Murgatroyd,  i  Johns.  Ch.  1x9. 

Diller  v,  Brul»ker,  2  Sm.  505. 
The  rule  that  any  one  standing  in  a  fiduciary 
position  cannot  purchase  at  his  own  sale,  has  been 
extended  to  the  holder  of  collateral  security. 

Story  on  Bailments,  sec.  319. 

Edwards  on  Bailments,  260. 

Fox  r.  Mackreth,  i  L.  C.  Eq.  211,  and  note. 

Hestonville  R.  R.  Co.  v.  Shields,  3  Brews.  257. 

Middlesex  Bank  v.  Minot,  4  Met.  325. 

Hoytv.  Martense,  16  N  Y.  231. 

Slee  V.  Manhattan  Co.,  I  Paige,  48. 

Campbell  v.  McLain,  i  Sm.  203. 

Chronister  v,  Bushey,  7  W.  &  S.  153. 

Shuman's  App.,  3  C.  6$. 

Bartholomew  v.  Leach,  7  W.  472* 

The  cestui  que  trust  is  not  bound  by  the  sale, 
and  may  ask  for  a  re-sale. 
Fox  V.  Mackreth,  supra. 
Campbell  v,  Ins.  Co.,  2  Wh,  53. 
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The  plaintiff  has,  therefore,  but  a  mortgage 
still ;  for  where  the  title  to  land  may  be  defeated 
and  a  conveyance  demanded  upon  the  payment 
of  money,  nothing  but  a  mortgage  exists. 

Kerr  v,  Gilmore,  6  W.  407. 

Rhines  v,  Baird,  5  Wr.  256. 

KeUum  v.  Smith,  9  C.  158. 

Wilson  V,  Shoenberger,  7  Id.  295. 

iaques  v.  "Weeks,  7  W.  261. 
Iarpcr*s  App.,  14  Sm.  315. 
Fessler's  App.,  25  Id.  483. 
Luch*s  App.,  8  Wr.  519.  > 

Colwell  V.  Woods,  3  W.  188. 
Brown  v.  Nicklc,  6  B.  390. 
Manufacturers*  Bank  v.  Bank  of  Penna.,  7  W.  &  S. 

335. 
The  plaintifTs  remedy  is  not  to  appropriate  the 
land ;  and  if  he  does  appropriate,  he  is  liable  for 
any  subsequent  rise  in  value. 
Sitgreaves  v.  Bank,  13  Wr.  359. 
Difier  v.  Brubaker,  2  Sm.  505. 
Conyngham*s  App.,  7  Sm.  474. 

The  plaintiff's  remedy  is  to  proceed  to  another 
sale  by  scire  facias^  which  will  be  upon  an  unre- 
corded mortgage. 

Tryon  v.  Munson,  27  Sm.  250. 

February  11,  1878.  The  Court.  The  de- 
fendant alleges  in  hisuffidavit  of  defence,  that,  as 
security  for  the  note  in  suit,  he  assigned  to  the 
plaintiff  certain  mortgages  with  their  bonds ^  rep- 
resenting some  142,508.33 ;  that  he,  the  plaintiff, 
caused  these  mortgages  to  be  recorded  and  then 
brought  suit  thereon  in  his  own  name  as  absolute 
owner;  that,  having  obtained  judgments,  he 
caused  the  mortgaged  premises  to  be  sold  in  due 
course  by  the  sheriiBf  without  notice  to  the  affiant, 
and  that  he  bought  in  said  premises  for  himself, 
at  the  same  time  receipting  to  the  said  sheriff  for 
the  sum  of  ii 7, 708. 20,  as  purchase-money; 
that  the  consideration  agreed  to  be  paid  for 
these  premises  at  the  time  when  the  mortgages 
were  executed  was  130,508.33;  and  finally  that 
the  affiant  believes  that,  by  careful  management 
of  these  collaterals,  the  plaintiff  might  have  realized 
much  more  than  he  did,  the  property  still  being 
worth  more  than  117,708.20. 

This  affidavit  necessarily  results  in  one  of  two 
conclusions  :  First,  the  plaintiff  properly  realized 
on  his  collaterals  the  aforesaid  sura  of  1 1 7 ,  708. 20, 
and  for  thb  amount  the  defendant  may  have 
credit ;  second,  if  the  defendant's  theory  be  cor- 
rect, that  the  plaintiff,  by  bidding  in  the  property 
and  causing  the  sheriffs  deed  to  be  made  to  him 
self,  without  notice  to  or  having  the  assent  of  the 
defendant,  thereby  constituted  himself  a  trustee 
for  the  defendant,  and  so  now  holds  the  land  only 
as  he  held  the  mortgages,  as  collateral  security  for 
the  payment  of  the  $30,000  note,  then,  and  in 
that  case,  the  defendant  may  compel  a  reconvey- 
ance to  himself  on  tender  to  the  plaintiff  of  the 
whole  amoimt  of  his  claim.    In  either  case,  how 


ever,  the  plaintiff  is  entitled  to  judgment ;  in  the 
first,  to  the  balance  due  upon  his  note  after  deduct- 
ing 117,708.20;  in  the  second,  to  the  whole 
amount  of  that  note,  since,  according  to  the  de- 
fendant's theory,  the  collaterals  have  not  yet  been 
realized;  but  have  only  been  changed  from  mort- 
gages to  the  premises  formerly  bound  thereby, 
which  premises  are  still  held  for  his  use. 

It  is  now  ordered,  that  the  records  in  this  case 
be  remitted  to  the  Court  below,  and  the  said 
Court  is  hereby  directed  to  enter  judgment 
against  the  defendant,  as  may  be  just  and  right, 
unless  other  legal  or  equitable  cause  be  shown  to 
the  Court  why  such  judgment  should  not  be 
entered. 

Opinion  by  Gordon,  J. 


July,  *75,  129.  Feb.  6,  1878. 

Lawrance  v.  Borm. 

Constitutional  lam — Affidamt  of  defence  lamu-^ 
Constitutionality  of. 

The  Acts  of  Assembly  authorizing  judgment  to  be  en- 
tered for  want  of  an  affidavit  of  defence,  are  not  in  con- 
flict with  the  provision  of  the  Constitution  securing  the 
right  of  trial  by  jury. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Assumpsit,  by  Borm,  indorsee,  against  Law- 
rance, maker,  on  two  promissory  notes.  A  copy 
of  the  notes  having  been  filed,  the  defendant  in 
his  affidavit  averred,  that  since  the  reorganiza- 
tion of  the  Courts  under  the  new  Constitution, 
there  was  no  power  in  the  Court  to  enter  judg- 
ment against  him  for  want  of  an  affidavit  of  de- 
fence. The  Court,  holding  the  affidavit  insuffi- 
cient, entered  judgment,  and  the  defendant  took 
this  writ,  assigning  for  error  the  entry  of  judg- 
ment. 

Edward  S,  Lawrance ^  F,F.y  for  the  plaintiff 
in  error. 

This  is  a  conflict  between  the  fundamental  law 
of  forty  millions  of  people  on  the  one  side  and 
special  legislation  for  the  city  of  Philadelphia  on 
the  other.  The  right  of  trial  by  jury  is  guaran- 
teed to  the  citizen  by  the  Constitution  of  the 
United  States  and  by  every  Constitution  which 
has  been  formed  within  the  limits  of  the  govern- 
ment. It  is  insisted  that  the  affidavit  of  defence 
law  abridges  the  right  of  trial  by  jury. 

(The  plaintiff  in  error,  in  his  paper-book,  pre- 
sented a  review  of  the  history  of  trial  by  jury, 
and  an  exhaustive  resume  of  the  provisions  of  the 
Constitutions  of  all  the  States  relating  to  that  sub- 
ject, from  the  earliest  times  to  the  present.) 

If,  C  Terry,  contra,  did  not  appear,  and  pre- 
sented no  paper-book. 
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Feb.  1 8, 1878.  The  Court.  I'he  elaborate 
and  exhaustive  argument  of  the  plaintiff  in  error 
certainly  establishes  the  right  of  trial  by  jury  as 
one  of  the  inestimable  privileges  of  the  citizens 
of  this  free  State.  Coming  down  to  us  from  the 
Proprietary  himself,  brought  by  him  from  Eng- 
land, and  preserved  in  all  the  forms  of  govern- 
ment under  which  the  freemen  of  Pennsylvania 
have  lived,  and  made  by  them  a  fundamental 
article  in  their  declaration  of  rights,  it  becomes 
us  to  see  that  it  is  not  impaired.  But  while  the 
sacredness  of  this  reserved  right  cannot  be  im- 
paired by  the  Legislature,  we  are  unable  to  see 
that  the  law  in  question  does  impair  it.  Clearly, 
if  a  defendant  in  an  action  presents  no  defence 
to  be  tried  by  a  jury,  he  cannot  claim  that  his 
privilege  is  denied  him.  What  is  the  affidavit  of 
defence,  but  a  special  plea  made  under  oath.  By 
this  means  the  defendant  presents  the  facts  of  his 
case  for  the  consideration  of  the  Court.  Now  at 
no  time  in  the  history  of  civil  proceedings  has  it 
ever  been  held  that  the  trial  by  jury  involves  the 
right  of  the  jury  to  decide  the  law  of  the  case. 
A  plea  in  abatement,  a  plea  puis  darrein  contin- 
uance, and  other  cases  provided  for  by  the  rules 
which  the  Courts  are  authorized  to  establish  to 
govern  the  practice  before  them,  must  be  put  in 
under  oath. 

So  rules  governing  the  evidence  to  be  submit- 
ted to  a  jury  often  require  an  oath  in  support  or 
denial  of  the  matter  alleged.  There  cannot  be 
an  objection,  therefore,  to  the  fact  that  the  party 
is  obliged  to  state  his  plea  or  his  defence  under 
oath.  This  is  but  a  means  to  prevent  delay  by 
falsehood  or  fraud.  Nor  can  it  be  objected  that, 
when  all  the  facts  have  been  stated  by  a  defend- 
ant, which  he  either  knows  or  is  informed  of, 
believes  and  expects  to  be  able  to  prove,  the 
Court  decides  the  law  arising  upon  the  facts  thus 
stated.  This  is  no  more  than  the  Court  always 
does  upon  a  demurrer  or  special  verdict,  a  non- 
suit, or  an  issue  in  equity.  And  when  a  case  is 
tried  before  a  jury,  the  Court  must  decide  upon 
the  law  governing  the  evidence  or  the  case  itself. 
It  is  a  misconception,  therefore,  of  the  right  of 
trial  by  jury  to  suppose  that  it  draws  the  plead- 
ings, no  matter  what  their  form,  from  the  Court 
to  the  jury.  A  jury  tries  only  issues  of  fact,  and 
the  Court  must  govern  the  making  up  of  the  issue. 
The  affidavit  of  defence  is  only  a  modem  but 
valuable  mode  of  making  up  the  issue  for  the 
jury.  And  when,  on  a  statement  of  all  the  facts, 
a  defendant  can  conscientiously  swear  to,  the 
Court  finds  that  the  law  upon  these  facts  is  against 
him,  clearly  he  has  no  right  to  go  before  a  jury. 
The  Coiu-t  has  then  done  no  more  than  it  would 
have  a  right  to  do,  by  instruction  to  the  jury, 
when  all  the  evidence  is  in,  with  this  advantage 
to  the  defendant,  that  by  his  affidavit  he  has 
made  the  evidence  to  support  his  own  case. 


We  cannot  perceive  any  collision  between  the 
Affidavit-of^efence  law  and  the  right  of  trial  by 
jury. 

Per  Cxjriam.     Judgment  afiirmed. 

[See  note  to  Detmold  &  Cox  v.  Gate  Vein  Coal  Co.,  3 
Weekly  Notes,  567.] 


July,  '77,  66.  Feb.  6,  1878. 

Hermann  v.  Ramsey. 

Affidavit  of  defence —  When  insufficient — Neces- 
sary averments^  where  defence  stated  on  infer- 
motion,  and  belief 

An  averment  in  an  affidavit  of  defence  that  the  defend- 
ant **  is  informed  and  believes"  that  the  facts  stated  are 
true,  is  not  sufficient.  He  must  add  that  he  expects  to  be 
able  to  prove  them  on  the  trial  of  the  cause. 

Black  V.  Halstead  (3  Wr.  64)  followed. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Assumpsit,  by  Ramsey,  indorsee,  against  Her- 
man, indorser,  on  a  promissory  note  for  I300, 
drawn  by  one  Weisgerber  to  the  order  of  the  de- 
fendant. 

The  defendant  in  his  affidavit  of  defence  aver- 
red that  he  was  simply  an  accommodation  in- 
dorser on  said  note  for  the  maker,  and  had 
received  no  consideration  therefor ;  that  he  was 
informed  and  believed  that  said  note  had  been 
eight  times  renewed,  and  that  he  had  indorsed 
the  note  eight  times ;  that  it  was  originally  given 
to  one  Boyd,  in  whose  hands  it  was  renewed  four 
times,  and  that  the  deponent  was  informed  and 
believed  that  the  maker  paid  to  said  Boyd  J42 
usurious  interest  for  said  renewals,  that  Boyd 
transferred  his  interest  therein  to  Thompson  & 
Co.,  one  of  whose  members,  the  deponent  was 
informed  and  believes,  had  full  knowledge  of  said 
usurious  transactions;  that  the  note  hiad  been 
four  times  renewed  with  Thompson  &  Co.,  and 
that  the  maker  had  paid  I42  usurious  interest 
upon  it  to  Thompson  &  Co. ,  making  in  all  ^84  usu- 
rious interest.  That  **  deponent  is  also  informed 
and  believes"  that  said  note  had  been  transferred 
since  maturity  by  Thompson  &  Co.  to  the  plain- 
tiff, and  that  suit  had  been  brought  in  his  name 
with  the  intent  to  defeat  any  defence  to  a  re- 
covery on  the  note,  and  that  it  was  still  the  pro- 
perty of  Thompson  &  Co. 

The  Court  below  entered  judgment  for  want  of 
a  sufficient  affidavit  of  defence.  The  defendant 
took  this  writ,  assigning  for  error  the  refusal  of 
the  Court  to  allow  him  a  credit  for  the  amount 
of  the  usurious  interest. 

y.  Af.  Moyery  for  the  plaintiff  in  error,  submit- 
ted his  paper-book  without  oral  argument.  As  to 
the  defendant's  right  to  deduct  the  amount  of  the 
usury,  it  cited — 
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Ctmpbell  V,  Sloan,  12  Sm.  481. 
Brown  v.  The  Bank,  22  Ibid.  209. 
Jackson  v.  Hart,  1 1  Wendell,  343. 
Morse  v.  Hovey,  9  Paige,  197. 
S.  B,  Huey^  contra. 

The  aflSdavit  is  based  upon  alleged  information 
and  belief.  This  is  not  sufficient.  The  defendant 
must  aver  that  he  expects  to  be  able  to  prove  his 
statements,  or  set  out  the  sources  of  his  informa- 
tion. 

Black  V.  Halstead,  3  Wright,  64. 

Thompson  v.  Clark,  6  Sm.  33. 

Reznor  V.  Supplee,  31  Ibid.  181 ;  2  Weekly  Notes, 

401. 
Moeck  V,  Littell,  i  Norris,  354 ;  3  Weekly  Notes, 
341. 

Feb.  18,  1878.  The  Court.  This  case  falls 
within  the  ruling  in  Black  v,  Halstead  (3  Wright, 
64) .  The  defendant  avers  information  and  belief, 
but  not  that  he  expects  to  be  able  to  prove  the 
&cts  alleged. 

Per  Cuiuam.    Judgment  affirmed. 


Common  iJleas— Squitg. 


C  P.  No.  3.  Dec.  10, 1877. 

Wood  V.  Cunningham  et  al. 
Partnership — Articles  of  Agreement — Contribu- 
tion by  solvent  partners  toward  a  debt  owed  the 
firm  by  an  insolvent  partner — Purchase  by  a 
partner  at  sheriff's  sale  of  real  estate  in  New 
Jersey  belonging  to  the  firm  which  remained 
subject  to  the  lien  of  taxes  and  municipal  claims 
— Firm  debts, 

Sur  exception  to  Master's  report. 
In  February,  1872,  the  plaintiff  filed  a  bill  in 
equity,  alleging  a  partnership  between  himself 
and  the  defendants,  and  its  dissolution  about 
May  ist,  1 87 1.  He  prayed  an  account.  The 
matter  was  referred  to  a  Master,  who  found  the 
fi3u:ts  as  follows :  The  firm  in  which  the  plaintiff 
and  the  defendants  were  partners  consisted  of 
four  members,  and  was  engaged  in  the  manufac- 
ture of  iron  near  Jersey  City  under  the  name  of 
Christman  &  Co.  By  the  articles  of  copartner- 
ship it  was  stipulated  that  the  capital  should  con- 
sist of  $20,000,  to  be  contributed  by  the  partners 
in  the  following  proportions :  William  T.  Cun- 
ningham I7000,  George  R.  Wood  I5000,  John  B. 
Chnstman  I5000,  and  Edward  Samuel  I3000. 
The  articles  further  provided,  that  '*  the  interest 


of  said  partners  in  the  profits  and  liabilities  of  the 
concern  shall  be  in  proportion  to  their  respective 
shares.**  Wood,  who  was  insolvent,  had  a  credit 
balance  of  $8968.44,  Samuelacredit  of  I1490.50, 
Cunningham  a  debit  of  $22 18.84,  ^^^  Christman, 
who  was  bankrupt,  a  debit  of  $8240.06.  The 
two  remaining  partners,  Cunningham  and  Sam- 
uel, were  solvent,  and  liable  for  the  partnership 
debts.  The  Master  further  found  that  the  only 
assets  of  the  firm  were  in  New  Jersey,  and  con- 
sisted of  real  estate,  which,  upon  a  judicial  sale, 
was  purchased  by  Samuel,  one  of  the  solvent 
partners,  for  a  sum  less  than  the  amount  of  the 
mortgage  on  it.  The  Master  also  found  as  a  fact 
that,  at  the  time  of  this  sale,  taxes  were  due  on 
the  property,  and,  by  the  laws  of  New  Jersey, 
taxes  and  mimicipal  claims  remain  liens  on  pro- 
perty sold  at  sheriflf*s  sale,  and  are  not  paid  out 
of  the  purchase-money. 

The  indebtedness  of  the  firm,  beyond  the 
amount  due,  as  above  stated,  to  the  individual 
partners,  Wood  and  Samuel,  including  the  balance 
upon  the  bond  and  mortgage,  was  $10,263.84. 
Upon  a  statement  of  the  accounts,  it  appeared 
that  the  proportion  of  the  firm  indebtedness  due 
from  Christman,  the  bankrupt  partner,  was 
$12,942.12,  and  for  this  sum  the  Master  held 
that  the  other  partners  were  liable  pro  rata^ 
according  to  their  respective  interests  in  the  firm, 
saying :  *  *  The  doctrine  of  contribution  in  equity 
among  co-sureties  is  founded  upon  the  equitable 
principle  of  distributing  a  common  burden  equally 
among  those  who  are  able  to  bear  it,  and  contri- 
bution among  sureties  is  not  founded  on  contract, 
but  on  the  general  equity  of  equality  of  burden 
and  benefit.  But  in  the  matter  in  hand,  the  par- 
ties agreed  to  divide  the  profits  in  unequal  pro- 
portions, and  in  the  same  proportions  to  bear  the 
burden.  I  think  the  agreement  is  conclusive  in 
the  subject." 

The  Master  further  disallowed  the  claim  of 
Edward  Samuel  for  the  amount  of  the  taxes  and 
mimicipal  claims  remaining  a  lien  on  the  real 
estate  at  the  time  of  his  purchase,  holding  that 
he  knew,  or  was  presumed  to  know,  that  these 
liens  existed,  and  that  part  of  the  consideration 
was  the  assumption  of  their  payment. 

To  this  report  Cunningham  filed  exceptions, 
because  the  solvent  partners  were  required  to 
contribute  to  pay  the  firm  debts  in  proportion 
to  their  respective  interests,  and  were  required 
to  contribute  to  pay  the  debt  due  by  Christman 
to  the  firm  in  the  same  proportions. 

Samuel  also  filed  exceptions,  because  of  the 
disallowance  of  his  claim  for  the  taxes  and 
municipal  claims  remaining  a  lien  on  the  real 
estate. 

Edward  Z.  Perkins  (with  whom  was  E,  Spen- 
cer Miller),  for  the  exceptant  Cunningham. 

The  liability  of  a  partner  to  make  good  losses 
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of  the  others  is  a  creature  of  equity,  and  equity 
will  divide  the  responsibility. 

This  agreement  of  copartnership  is  an  agree- 
ment made  between  solvent  partners  supposed 
to  continue  solvent.  It  was  not  in  contempla- 
tion when  the  agreement  was  made  that  one  or 
more  of  the  partners  would  fail. 

John  Samuel^  for  Samuel. 

This  is  not  a  question  of  Samuel's  personal 
liability  for  the  taxes,  but  whether  the  firm  of 
Christman  &  Co.  is  exonerated  from  the  payment 
of  this  debt.  The  only  ground  of  such  exoneration 
is  held  to  be  that  Samuel  knew  when  he  bought 
that  the  lien  continued — but  that  might  well  be, 
and  he  expect  to  recover  it  from  the  former 
owners. 

Mere  knowledge  in  a  vendee  of  an  existing 
encumbrance  will  not  exonerate  those  by  whom 
the  encumbrance  was  created,  and  the  vendee 
may  recover  it. 

Wolbert  v.  Lucas,  lo  Barr,  73. 

Unpaid  taxes  may  be  deducted. 
Fulweiler  v.  Baugher,  15  S.  &  R.  53. 
Caldwell  v,  Moore,  I  Jones,  58. 

The  contract  of  partnership  is  specific,  and  fixes 
the  proportion  in  which  the  partners  should  pay 
the  debts.  If  the  doctrine  of  contribution  among 
sureties  applies  here,  the  result  is  the  same.  That 
doctrine  is  not  that  equality  is  always  equity,  but 
that  it  is  equity  where  the  burden  and  benefit  are 
common. 

I  Lead.  C.  in  Eq.,  Hare  and  Wallace*s  Notes,  156. 
Breckenbridge  v,  Taylor,  5  Dana,  1 10. 
Mills  V.  Hyde,  19  Vermont,  60. 

C.  A.  V. 

Dec.  12, 1877.  The  Court  (per  Yerkes,  J.) 
filed  a  decree  dismissing  the  exceptions,  and  con- 
firming the  report. 


^<mx(\:s^Xi  llleas— lab). 


C.  P.  No.  3.  Dec.  19, 1877. 

Mvilhair  et  al.  v.  West  Philsu  Passenger 

Railway  Co. 

Nonsuit — Action  against  railway  company  for 
injuries  to  pedestrian — Evidence  of  negligence 
to  go  to  the  jury. 

Motion  to  take  off  non-suit. 

Action  on  the  case  for  damages  by  the  widow 
and  children  of  Neal  Mulhair  against  the  West 
Phila.  Pass.  R.  W.  Co. 


The  declaration  averred  that  Neil  Mulhair  died 
in  consequence  of  injuries  received  on  Novem- 
ber 3,  1876,  by  being  run  over  by  a  car  of  the 
defendant  negligently  driven  by  its  servant. 

Plea,  *'not  guilty." 

On  the  trid  (before  Finletter,  J.)  it  ap- 
peared that  the  north  side  of  Market  Street,  be- 
tween the  bridge  and  Thirtieth  Street,  is  partly 
bounded  by  the  embankment  wall  of  the  Penna. 
R.  R. ;  that  about  where  the  accident  happened 
the  wall  curved  towards  the  northwest,  and  that 
from  that  point  the  northern  line  of  Market 
Street  is  continued  by  a  curb,  and  a  few  feet 
further  by  a  pavement  fronting  a  coal  yard. 

Jennie  Farnell,  a  witness  for  the  plaintifis,  tes- 
tified :  that  a  few  minutes  after  6  o'clock  in  the 
evening  she  was  walking  on  the  pavement  on 
the  south  side  of  Market  Street,  down  the  de- 
clivity from  the  western  end  of  Market  Street 
Bridge,  and  had  reached  a  point  about  twenty 
feet  above  Keen  Street,  which  intersects  Market 
Street  between  the  bridge  and  Thirtieth  Street, 
when  her  attention  was  attracted  by  a  car  oppo- 
site her,  bound  in  the  same  direction  with  her; 
that  upon  looking  up  she  saw  a  man  standing  on 
the  line,  and  instantaneously  saw  him  struck 
down  by  the  horses  and  run  over;  that  the 
car  was  going  very  swift,  and  that  it  had  just 
come  off  the  bridge  and  was  taking  a  brisk  pace. 
On  cross-examination  she  testified :  *  *  I  know  the 
car  was  going  very  swift,  because  they  generally 
go  down  at  a  brisk  pace,  and  because  I  heard  the 
bells  on  the  horses;  I  saw  the  car  before  I  came 
down,  and  the  car  got  ahead  of  me ;  I  saw  it  in 
the  bridge;  I  saw  it  when  it  was  running  down; 
I  was  walking  in  the  same  direction  with  the  car 
and  turned  suddenly  to  look  at  it ;  when  I  turned 
I  was  at  the  point  where  I  saw  the  man,  and  just 
as  the  horses*  heads  touched  him  the  car  and  man 
were  then  directly  opposite  me.'* 

Howard  D.  Appleton,  another  witness  for  the 
plaintiff,  testified  that  he  was  on  the  front  plat- 
form of  the  car  when  it  ran  over  Mulhair ;  that 
he  was  looking  at  a  locomotive  on  the  railroad 
embankment  when  the  car  jolted ;  that  he  thought 
a  stone  had  caused  the  jolt,  imtil  the  bell  rang 
and  the  car  stopped  within  less  than  a  himdred 
feet  of  the  place  of  the  accident,  which  was  some 
feet  above  the  Keen  Street  crossing. 

The  rules  of  the  Company  requiring  the  drivers 
not  to  drive  faster  th^ui  six  miles  an  hour,  to 
brake  up  on  approaching  a  down  grade,  and  to 
pass  crossings  on  a  walk  or  slow  trot,  were  put  in 
evidence. 

Upon  this  testimony  the  plaintiffs  were  non- 
suited, and  afterwards  made  this  motion. 

John  J,  Ridgway  (  W,  R.  McAdam  with  him), 
for  the  motion. 

The  testimony  of  Jennie  Farnell  showed  that 
the  defendants'  servants  drove  the  car  rapidly 
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down  the  declivity.  The  driver  of  the  car  either 
saw  the  man  standing  on  the  track  or  did  Hot  see 
him;  if  the  former,  he  was  culpable  in  running 
him  down ;  if  the  latter,  he  was  certainly  negli- 
gent. The  legal  inference  from  the  accident  is 
that  he  was  negligent. 

[FiNLETTER,  J.  The  presumption  is  that  the 
driver  was  doing  his  duty  imtil  you  prove  the  con- 
trary.] 

The  facts  in  the  case  raise  at  least  a  presump- 
tion of  negligence,  and  the  case  should  have 
been  given  to  the  jury.  It  is  the  province  of  the 
judge  to  determine  whether  any  facts  have  been 
established  by  evidence  from  which  negligence 
may  be  inferred.  It  is  for  the  jury  to  say  whether 
such  negligence  ought  to  be  inferred. 

Girard  Pass.  R.  W.  Co.  v,  Middlcton,  3  Weekly 

Notes,  486. 
McKee  v,  Bidwell,  24  Sm.  218. 
Howard  Express  Co.  i\  Wile,  14  Id.  201. 
C.  Stuart  Patterson  {T,  De  Witt  Cuyler  with 
him),  contra. 

The  law  does  not  presume  negligence  as 
against  railway  corporations  in  favor  of  any  one 
except  passengers,  but  it  requires  the  alleged  act 
of  negligence  to  be  affirmatively  proved. 

L.  S.  N.  R.  R.  &  C.  Co.  V.  Norton,  la  H.  468. 
P.  &  R.  R.  R.  Co.  v.  Hummell,  8  Wr.  377. 
P.  &  T.  R.  R.  Co.  v.  Hagan,  il  Id.  246. 
Weger  v,  R.  R.  Co.,  5  Sm.  461. 
Allen  V.  Willard,  7  Id.  279. 
Penna.  R.  R.  Co.  v.  Goodman,  12  Id.  338. 
There  is  no  affirmative  proof  of  negligence  in 
this  case.    The  assertions  of  the  only  witness  as 
to  the  rapid  driving  of  the  car  were  completely 
broken  down  on  cross-examination,  and  it  clearly 
i^pears  that  the  car  was  not  seen  by  the  witness 
from  the  time  when  she  saw  it  on  the  bridge 
mitil  when  the  accident  occurred. 

C.  A.  V. 
Jan.  5, 1878.   Rule  absolute.   (Finletter,  J., 
di^nted.) 


Brightly  on  Costs,  p.  15. 
Curtis  V,  Buzzard,  15  Serg.  &  R.  21. 
Warren  v.  Weaver,  I  Weekly  Notes,  107. 
Salada  v.  Seltzer,  4  Leg.  Gaz.  130. 
Edward  D,  McLoughliriy  contra. 
It  is  not  necessary  for  the  purpose  of  this  case 
to  contend  that  if  the  plaintiff  had  sued  in  his 
own  right  he  could  recover  costs  for  himself./ 
But  in  this  case  he  sued  as  assignee.    He  ha^  ncv 
personal  interest  in  the  suit.     He  attended  the 
trial  of  the  cause  solely  as  a  witness.    He  came 
a  great  distance  several  times,  and  was  obliged 
each  time  to  remain  in  the  city  two  days.     It  is 
unjust  that  he  should  bear  his  expenses  for  attend- 
ing court  in  a  matter  in  which  he  had  no  direct 
concern  whatever. 

C.  A.  V. 
March  6,  1878.     Appeal  sustained. 


C.  P.  No.  3.  March  14,  1878. 

Rhoads  and  Shryock,  Assignees  etc, 

V.  The  Bank. 

Costs —  Witness  fees — Plaintiff  is  not  entitled  to 

witness  fees  and  mileage  for  his  own  attendance 

at  Court  though  su.ng  as  assignee, 

Sur  appeal  from  taxation  of  costs. 

In  the  plaintiffs*  bill  of  costs  the  prothonotary 
taxed  and  allowed  two  items  of  witness  fees  and 
mileage,  amounting  to  |6o.  An  appeal  was 
taken  by  the  defend;int,  on  the  ground  that  the 
items  so  claimed  were  for  Shryock,  one  of  the 
plaintiffs. 

T.  Horace  Tharpy  for  the  defendant. 

The  right  to  costs  is  strictly  statutory,  and  the 
party  claiming  them  must  therefore  show  his  right 
under  some  statute. 


C.  P.  No.  3.  Dec.  15,  1877. 

Fidelity  Co.,  Administrator  of  Wamick,  v. 

Miller. 

Affidavit  of  defence  law — Instrument  not  within 
the  Act — Mortgage  unaccompanied  by  bond- — 
Transfer  of  title  to  a  steamboat  as  security  for 
the  payment  of  money. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

This  was  an  action  of  debt.     The  copy  filed^ 
was  an  indenture  of  mortgage  of  a  steamboat,!-* 
dated  July  6,  1857,  reciting  as  follows: — 

**  Whereas  the  said  Henry  W.  Miller  isjttstfy  and  truly 
f'n^if^/^^  to  the  said  Charles  W.  Wamick.  .  .  .  Now 
this  indenture  witnesseih  that  the  said  Henry  W.  Miliar, 
for  and  in  consideration  of  the  aforesaid  debt,  and  for  the 
better  securing  the  payment  of  the  same  unto  the  said 
Charles  W.  Wamick,  his  executors,  administrators,  and 
assigns,  and  in  consideration  of  the  further  sum  of  one 
dollar  .  .  .  hath  granted  [then  follows  a  convey- 
ance of  the  steamboat!.  Provided,  however,  nevertheless, 
that  if  the  said  Henry  W.  Miller,  his  executors,  etc. ,  do  and 
shall  well  and  truly  payor  cause  to  be  paid,  etc.,  then  this 
obligation  shall  cease,  and  determine  and  become  void 
anything  hereinbefore  contained  to  the  contrary  notwith- 
standing." 

The  affidavit  of  defence  suggested :  (i)  That 
defendant's  personal  Jiability,  if  any,  is  barred  by 
the  statute  of  limitations;  (2)  that  the  instrument 
filed  being  a  mortgage  of  a  boat,  the  United 
States  Courts  have  exclusive  jurisdiction ;  (3)  that 
defendant  is  not  in  any  way  personally  liable  on 
the  instrument  filed,  it  being  merely  security  for 
a  debt,  no  other  evidence  of  indebtedness  being  • 
filed. 

Albert  P.  Guilbert  (with  him  Alexander  D, 
Campbell) y  for  the  rule. 

This  is  not  a  proceeding  in  rem  upon  a  mort- 
gage of  a  steamboat.  The  instrument  filed  is  a 
specialty  importing  a  personal  liability.  Gene- 
rally parties  are  estopped  by  recitals. 
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Price  on  Limitations,  200. 

2  Parsons  on  Contracts  (cd.  1873),  *5^^» 

Esp.  Nisi  Prius,  ♦268. 
Every  mortgage  implies  a  loan,  and  every  loan 
a  debt.     The  paper  filed  clearly  sets  forth  a  trans- 
action creating  a  personal  liability  which  the  de- 
fendant is  not  permitted  to  deny. 

Conway  v.  Alexander,  7  Cr.  218. 

Chitty  on  Pleading  (ed.  1876),  214,  note  t. 
It  is  true,  that,  when  a  mortgage  deed  unac- 
companied by  a  bond  makes  no  mention  of  any 
indebtedness,  but  is  simply  a  conveyance  with  a 
naked  proviso  to  be  void  upon  the  payment  of  a 
certain  sum,  there  is  no  implied  covenant  for  its 
payment.  But  when  the  mortgage  deed,  as  here, 
expressly  acknowledges  the  indebtedness,  and  de- 
clares its  purpose  to  be  the  better  securing  the 
payment  of  the  debt  therein  confessed,  then 
there  is  an  implied  covenant  to  pay,  and  an 
action  of  debt  lies  upon  it. 

Esp.  Nisi  Prius,  *268. 
Meynell  v,  Howard,  Prec.  Ch.  61. 
King  V.  K\n^,  3  P.  W.  358. 
Howel  V.  Price,  I  P.  W.  290. 
Elder  v.  Rouse,  15  Wend.  218. 
Hart  V.  Burton,  7  J.  J.  Marsh,.  322. 

In  Scott  V.  Fields  (7  Watts,  360)  the  deed  re- 
cited a  bond,  and  evidence  was  admitted  to  show 
that  the  bond  was  not  lost,  but  had  in  fact  never 
existed.  In  that  case,  there  could  be  no  implied 
covenant,  since  it  contained  an  express  one. 
The  deed  neither  directly  nor  indirectly  confessed 
a  debt.     The  syllabus  is  incorrect. 

The  principle  contended  for  is  so  well-estab- 
lished that  in  other  States  enactments  have  been 
made  to  change  it. 
.     N.  Y.  Rev.  Stat.  vol.  ii.  p.  22,  J  139,  3d  ed 
Indiana  Rev.  Stat.  1843,  ch.  29,  {  31. 

The  words  of  the  deed  are  that  if  payment  is 
made,  this  *' obligation"  is  to  be  void.  These 
are  the  ordinary  words  of  a  bond. 

Charles  H,  Downing^  contra. 

An  action  of  debt  will  not  lie  upon  a  mortgage 
without  express  covenant  to  pay. 
Scott  V,  Fields,  7  Watts,  360. 

C.  A.  V. 

The  CotJRT.  The  instrument  upon  which  the 
plaintiff  asks  us  to  grant  a  judgment  for  want  of 
an  affidavit  of  defence  is  simply  a  transfer  of  title 
as  security  for  the  payment  of  money  with  no 
absolute  condition  for  the  payment  thereof.  This 
is  not  a  stronger  case  than  the  only  one  we  have 
been  able  to  find  touching  the  subject  in  Penn- 
sylvania. In  Scott  V,  Fields  (7  Watts,  360),  the 
case  to  which  we  refer,  a  bond  was  acknowledged, 
and  that  was  an  instrument  for  the  payment  of 
money;  here  there  is  simply  and  merely  an 
acknowledgement  of  a  debt.  We  are  not  in- 
formed what  the  original  instrument  was,  if  any, 
creating  the  debt  secured  by  this  paper.  What- 
ever it  was,  it  could  not  have  been  stronger  than 


the  bond,  acknowledged  (as  is  said  by  the  Court) 
**  for  the  payment  of  a  sum  of  money  by  instal- 
ments," and  as  in  that  instance  it  was  held  that 
**  no  contract  of  borrowing  or  loan  can  be  im- 
plied in  law  from  a  mortgage  as  the  foundation  of 
the  action  when  the  contract  is  express  and  for- 
mal;" so  here  in  this  instrument,  where  there 
is  a  mere  recital  of  an  obligation,  a  paper  in  the 
nature  of  a  mortgage,  no  judgment  ought  to  be 
granted  because  the  instrument  does  not  appear 
to  be  an  instnunent  for  the  payment  of  money, 
and  is  not,  therefore,  within  the  original  affidavit 
of  defence  law  or  any  of  its  supplements. 

Rule  discharged. 

Opinion  by  Ludlow,  P.  J. 


C.  P.  No.  3.  March  4, 1878. 

Dickson  v.  Buchanan. 
Affidavit  of  defence  lam — Instrument  within  the 
act — Averment  of  amount  due. 
Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on    the    following    instrument  in 
writing : — 

Philadelphia,  Dec.  5, 1877. 
I  hereby  acknowledge  that  at  (he  time  I  engaged  tbe 
services  of  Wm.  L.  Dickson,  the  agreement  between  os 
was  that  he  should  receive  a  salary  of  eleven  hundred 
dollars  (5iioo)  per  annum,  and  draw  ^20  each  week 
until  the  end  of  the  year,  when  he  should  take  the  balance 
in  one  sum. 

J.  R.  Buchanan  &  Co. 

The  following  account  was  also  filed : — 

J.  R.  Buchanan  &  Co.  to  Wm.  L.  Dickson,  Dr. 
Dec.  31,  1877.     To  salary  as  salesman  for  one 
year  ending  this  date,  |iioo 

Plaintiff  acknowledges  cash  and  m'dse,      ^15  99 
Board,  95  00 


Qaims  judg*t  for  bal.,  with  int.  from  Jan.  I,  '78, 

The  affidavit  of  defence  suggested  that  the  above 
copy  of  instrument  and  account  filed  were  not 
sufficient  to  entitle  the  plaintiff  to  judgment  for 
want  of  an  affidavit  of  defence. 

McKinlay,  for  the  rule,  cited — 
Strauch  v.  Royal  Land  Company,  35  L^.  Int  78. 

Caven^  contra.  The  instrument  in  this  case  is 
only  a  possible  or  conditional  liability.  There  is 
no  promise  even  to  pay. 

Ludlow,  P.  J.  This  case  is  clearly  to  be  dis- 
tinguished from  the  one  cited  by  plaintiffs  coun- 
sel. In  that  there  was  a  specific  agreement, 
while  here  we  have  simply  an  acknowledgment 
which  may  or  may  not  be  for  a  specific  amount 

Rule  discharged. 
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g)ti^reme  Court, 


Oct  &  Nov.  '77, 174.  Nov,  3, 1877. 

The  Safe  Deposit  Company  of  Pittsburgh 

V.  Pollock. 

Bailment — Negligence —  What  evidence  of  negli- 
gence sufficient  to  charge  the  bailee  and  shift  the 
burden  of  proof -^  IVhen  question  of  negligence 
to  be  left  to  the  jury. 

The  Safe  Deposit  Company  of  Pittsburgh,  being  en- 
gaged in  the  business  of  receiving  valuables  for  safe  keep- 
ing, rented  to  the  plaintiff  a  small  safe  in  their  vault,  to 
which  the  plaintiff  alone  held  the  keys,  the  company  having 
no  access  thereto,  nor  information  as  to  the  contents  thereof; 
their  liability  being  by  express  agreement  limited  to  the 
keq)ing  of  a  constant  and  adequate  guard  upon  the  safe, 
the  prevention  of  access  of  any  other  renter,  and  to  pro- 
tection against  dishonesty  by  any  of  the  G^mpany's  em- 
ployes. 

In  an  action  against  the  Company  for  negligence,  l^  the 
renter  of  a  safe,  the  plaintiff  testified  that  he  deposited  cer- 
tain bonds  therein;  that  he  was  in  the  habit  of  opening  the 
safe  from  time  to  time  to  cut  off  coupons,  etc.,  and  that 
on  a  certain  occasion  he  discovered  that  a  portion  of  the 
bonds  were  missing,  the  other  bonds  and  contents  of  the 
safe  being  untouched.  The  lock  showed  no  indication  of 
having  been  tampered  with,  and  the  evidence  on  the  part 
of  the  Company  tended  to  show  that  a  diligent  guard  had 
been  kept  over  the  plaintifTs  gafe,  and  that  the  plaintiff 
alone  had  had  access  thereto : 

heU,  That  the  mere  loss  of  the  plaintiffs  bonds  was  of 
itself  sufficient  evidence  of  negligence  to  charge  the  defen- 
dants, and  to  compel  them  to  give  some  explanation  of  the 
k>ss. 

Held  further^  That  the  disappearance  of  the  plaintiffs 
bonds  created  a  presumption  of  want  of  ordinary  care,  and 
that  all  the  evidence  calculated  to  rebut  that  presumption 
was  properly  left  lo  the  jury. 

Error  to  the  Common  Pleas  No.  i,  of  Alle- 
gheny County. 

Case,  by  Pollock  against  the  Safe  Deposit 
Company  of  Pittsburgh,  to  recover  the  value  of 
four  United  States  coupon  bonds,  deposited  by 
the  plaintiff  in  a  small  safe  rented  by  him  from 
the  defendant  company,  and  alleged  to  have  been 
lost  or  stolen  by  reason  of  the  negligence  of  the 
defendants.     Plea,  not  guilty. 

On  the  trial  (before  Coluer,  J.),  the  follow- 
ing facts  appeared  in  evidence : — 

The  Safe  Deposit  Company  of  Pittsburgh  is  a 
corporation  organized  for  the  purpose  of  pro- 
viding a  place  of  safe  keeping  for  articles  of  value. 
They  have  a  large  fire-proof  building,  provided 
Vol.  v.— 13 


with  a  fire  and  burglar  proof  safe,  which  is  at  all 
times  under  the  surveillance  of  employ^  of  the 
company. 

Two  classes  of  deposits  are  taken  by  the  com- 
pany :  one  class  comprising  articles  taken  at  so- 
called  guarantee  rates,  for  the  safe  keeping  of 
which  the  company  agrees  to  become  absolutely 
responsible  in  consideration  of  an  advanced  rate 
to  be  paid  by  the  depositor ;  the  other  class  com- 
prising articles  left  in  small  safes,  or  subdivisions 
of  the  larger  safes.  These  small  safes  each  con- 
tain a  tin  box,  in  which  the  articles  left  for  de- 
posit are  to  be  placed,  each  safe  having  a  pecu- 
liar lock  for  which  two  keys  only  are  made,  both 
of  which  are  given  to  the  renter  of  the  safe.  The 
renters  of  these  smaller  safes  are  allowed  to  de- 
posit therein  and  remove  therefrom  at  pleasure, 
and  the  company  professes  to  be  ignorant  of  the 
contents,  and  to  have  no  access  thereto. 

On  Sept.  29,  1869,  the  plaintiff,  A.  M.  Pol- 
lock, rented  one  of  the  safes  of  the  company, 
and  held  it,  renewing  the  rent  annually,  until 
Sept.  29,  1875.  The  contract  between  the  par- 
ties was  evidenced  by  a  receipt,  given  by  the 
company  to  the  plaintiff,  as  follows : — 

"Received,  Pittsburgh,  Sept.  29, 1869,  from  Br.  A.  M. 
Pollock,  fifteen  dollars  for  rent  of  a  No.  7  safe  in  the  vault 
of  this  company,  from  Sept.  29,  1869,  to  Sept  29,  1870, 
subject  to  the  rules  and  regulation  of  the  company. 

S.  F.  VoN  BoNHORST,  Trtosurfr" 

The  plaintiff  accepted  the  safe  subject  to  the 
rules  and  regulations  of  the  company,  which  are 
as  follows : — 

<*  Whenever  a  party  rents  a  safe,  and  deposits  therein  at 
his  pleasure,  contents  not  being  made  known  to  the  com- 
pany, its  liability  is  limited :  ( i )  To  the  keeping  of  a  con- 
stant and  adequate  guard  and  watch  over  and  upon  the 
burglar  proof  safe ;  (2)  To  the  prevention  of  access  to  any 
other  renter;  (3)  To  the  protection  of  safes  and  contents 
from  any  dishonesty  on  the  part  of  any  of  the  company'^ 
own  employes," 

The  plaintiff  testified,  on  his  own  behalf,  sub» 
stantially  as  follows:  That  he  rented  the  small 
safe  September  29,  1869,  and  renewed  the  rental 
annually  thereafter  until  1875 ;  that  hedeposited 
bonds  and  other  valuable  papers  and  articles  in 
it  and  removed  the  same  from  time  to  time ;  that 
on  first  renting  the  safe  he  deposited  therein^ 
among  other  things.  United  States  bonds  amount- 
ing to  |i6,ooo,  of  which  |io,ooo  were  registered, 
and  I6000  coupon  bonds.  Of  the  latter  I3000 
were  '65s,  comprising  two  bonds  of  |iooo  each 
and  two  of  I500  each,  and  I3000  were  '67s, 
comprising  three  bonds  of  ^1000  each ;  tb.at  all 
these  Government  bonds  were  inclosed  in  one 
envelope,  which  was  placed  in  a  tin  box  which 
exactly  fitted  in  the  small  safe,  sliding  in  the 
manner  of  a  drawer  and  removable  from  the  safe ; 
that  he  was  in  the  habit  of  visiting  tlie  safe  from 
time  to  time  for  the  purpose  of  putting  in  and 
taking  out  valuables,  and  to  cut  off  the  coupons. 
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from  the  United  States  bonds  as  the  same  ma- 
tured ;  that  on  such  occasions  his  habit  was  to 
take  the  tin  box  from  the  safe  to  a  counter  or 
desk  in  an  adjoining  apartment  outside  the  vault, 
where  there  were  conveniences  for  cutting  off  the 
coupons,  and  having  cut  them  off,  to  return  the 
bonds  to  the  envelope,  the  envelope  to  the  box, 
and  the  box  to  the  safe,  which  he  then  locked; 
that  on  the  occasion  when  he  cut  off  the  coupons 
which  matured  July  i,  1874 — on  some  date  be- 
tween that  time  and  September  4, 1874,  when  he 
sold  the  coupons,  precisely  when  he  could  not 
remember — the  bonds  were  all  right;  that  he 
visited  the  safe  again  on  November  30, 1874,  for 
the  purpose  of  removing  certain  Alleghany  Valley 
Railroad  bonds,  which  he  took  to  Philadelphia 
and  sold  a  few  days  afterwards ;  that  these  railroad 
bonds  were  loose  in  the  box,  and  he  did  not  at 
that  time  remove  or  examine  the  contents  of  the 
envelope  containing  the  Government  bonds. 

The  plaintiff  further  testified  that  the  next  time 
that  he  remembered  to  have  visited  his  safe  was 
on  January  27,  1875,  when,  on  taking  out  the 
envelope  for  the  purpose  of  cutting  off  the  cou- 
pons of  the  J6000  coupon  bonds,  he  found  ^3000 
of  said  coupon  bonds  missing — being  the  two 
bonds  of  Jiooo  each  and  two  of  $500  each  of  the 
'65s — the  other  $3000  coupon  bonds  of '67,  and 
all  the  registered  bonds  being  intact  in  the  en- 
velope- Nothing  else  was  missed  from  the  safe. 
On  this  occasion  the  plaintiff  found  his  safe 
locked,  and  .had  no  difficulty  in  unlocking  it,  and 
neither  the  vault  nor  the  safe  bore  any  indication 
that  they  had  been  tampered  with.  The  plaintiff 
stated  that  he  had  never  used  but  one  of  his  du- 
plicate keys  to  the  small  safe,  having  kept  the 
other  locked  up  in  another  safe  at  his  residence, 
the  key  of  which  latter  remained  always  and  ex- 
clusively in  his  possession. 

On  cross-examination,  the  plaintiff,  in  answer 
to  a  question  whether  on  any  occasion  when  he 
took  his  bonds  out  to  cut  off  coupons,  and  par- 
ticularly when  he  cut  off  the  July,  '74,  coupons, 
he  did  not  by  accident  leave  the  missing  bonds  on 
the  table,  replied:  **Not  to  my  knowledge.  I 
can*t  think  I  did.  That  is  a  question  no  man 
can  be  positive  on,  but  to  the  best  of  my  know- 
ledge and  belief  I  did  not,  and  one  thing  that 
x:onfirms  me  in  my  belief  is  the  fact  that  they 
were  in  an  envelope,  and  those  that  were  left 
were  in. the  envelope ;  I  don't  think  I  would  have 
left  out  I3000  and  put  the  others  carefully  away. 
I  can't  be  positive;    that  might  be  a  possibility." 

A  motion  for  a  non-suit  having  been  overruled 
by  the  Court,  the  defendant  proceeded  to  call 
every  officer  and  employ^  of  the  defendant  com- 
pany, and  proved  by  them  that  none  of  them 
had  taken  :the  plaintiff's  bonds ;  that  they  knew 
nothing  of  the  contents  of  the  plaintiff's  safe ; 
.and  that  each  and  every  one  of  them  had  exer- 


cised due  care  and  diligence  in  keeping  guard 
over  the  plaintiff's  safe.  The  defendants  also  in- 
troduced expert  testimony  tending  to  prove  that 
the  safes,  locks,  and  other  appliances  of  the  com- 
pany's vault  were  constructed  in  a  good  and 
workmanlike  manner. 

The  Court,  in  the  general  charge,  instructed 
the  jury  as  follows:  *'The  defendant  can  only 
be  held  liable  for  want  of  ordinary  care,  and  if 
you  think,  from  all  the  evidence  in  the  case,  that 
the  defendant  exercised  such  care  as  ordinarily 
vigilant  prudent  people  would  exercise  under  the 
same  or  similar  circumstances  about  their  own 
affairs,  then  they  have  done  all  that  the  law  re- 
quired under  the  contract  in  this  case 

[So,  gentlemen,  we  instruct  you,  first,  that  if  yon 
believe  that  the  bonds  were  not  in  the  box,  that 
the  plaintiff  is  honestly  mistaken,  that  he  might 
have  dropped  them  on  the  counter  when  he  was 
examining  them,  or  carried  them  away  and  for- 
gotten them,  or  in  any  other  way  they  were  kept 
out  of  the  box,  then  the  plaintiff  is  not  entitied 
to  recover.  But,  gentlemen,  if  the  bonds  were 
in  the  box,  as  alleged,  if  the  plaintiff  is  not  mis- 
taken,) if  the  bonch  were  in  the  box,  and  they 
were  missing  under  the  circumstances  as  detailed 
by  the  plaintiff,  he  had  a  right,  then,  to  call  on 
the  defendants  for  an  explanation."] 

The  defendants  requested  the  Court  to  chai^ge 
the  jury,  inter  alia  :  [That  the  burden  of  proving 
the  negligence  which  the  plaintiff  charges  against 
the  defendant  is  upon  the  plaintiff;]  and  the  evi- 
dence that,  upon  Jan.  27,  1875,  the  plaintiff, 
upon  unlocking  the  safe  rented  and  used  by  him 
in  the  burglar-proof  vault  of  the  defendant,  and 
examining  its  contents,  discovered  that  part  of 
his  bonds  were  missing  therefrom,  does  not  of 
itself  establish  such  negligence  in  the  defendant, 
although  the  defendant  is  unable  to  account  for 
the  alleged  loss,  or  how  it  happened.  Answtr. 
The  part  in  brackets  is  affirmed.  The  rest  is  re- 
fused.    Exception,  and  bill  sealed  for  defendant. 

Verdict  for  the  plaintiff  for  I4154. 1 2,  and  judjg- 
ment  thereon.  The  defendant  took  this  writ, 
assigning  for  error  the  answer  of  the  Court  to  the 
defendant's  point,  and  the  portion  of  the  genoral 
charge  above  quoted  within  brackets. 

W.  W,  Acheson  (/.  S.  &*  A.  F,  Aforris(m  wiih 
him),  for  the  plaintiff  in  error. 

The  Court  charged  the  jury  that  the  plaintiffs 
bare  testimony  that  he  had  placed  certain  bonds 
in  his  safe,  and  had  one  day  discovered  that  they 
had  disappeared,  was  of  itself  sufficient  evidence 
of  negligence  on  the  part  of  the  company  to  ob- 
lige the  defendant  to  negative  the  charge  of  negli- 
gence. But  how  could  this  be  done?  Such  a 
ruling  places  the  company  at  the  mercy  of  any 
one  of  its  renters,  since  he  alone  knows  what  is 
contained  in  his  safe,  and  he  alone  has  access  to 
it.     The  company  did  not  undertake  to  become 
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an  insurer  of  the  plaintiffs  valuables ;  such  under- 
takings constitute  a  distinct  class  of  risks  for  which 
an  additional  rate  is  charged  and  paid.  The  com- 
pany's contract  was  limited  to  *'the  keeping  of  a 
constant  and  adequate  guard  and  watch  over  and 
upon  the  burglar-proof  safe;*'  and  we  proved,  on 
the  trial,  that  this  had  been.done.  But  the  charge 
of  the  Court  makes  our  contract  one  of  absolute 
guaranty;  something  which  was  not  in  the  con- 
templation of  the  parties  at  the  time  of  entering 
into  the  agreement.  The  Court  demanded  that 
we  should  furnish  an  explanation  of  the  loss  of  a 
thing,  of  the  very  existence  of  which  we  were 
never  aware.  The  most  probable  explanation,  in 
the  absence  of  any  direct  evidence  of  the  manner 
in  which  the  bonds  were  lost,  is,  that  the  plain- 
tiff himself,  on  a  former  occasion,  when  visiting 
the  safe  and  taking  out  the  bonds  to  cut  off  the 
coupons,  omitted  to  put  the  missing  ones  back, 
and  either  carried  them  away  himself  inadvertently 
or  left  thena  on  the  desk,  whence  some  other 
renter  carried  them  off.  Such  negligence  on  the 
part  of  renters  is  not  uncommon,  this  company 
alone  having  returned  to  renters  over  1 7 5,000  of 
securities  so  left  on  desks  or  counters. 

In  the  case  of  Finucane  v.  Small  (i  Esp.  Rep. 
315),  the  circiunstances  being  precisely  like  those 
of  the  present  case.  Lord  Kenyon  said:  **To 
support  an  action  of  this  nature,  positive  negli- 
gence must  be  proved.  It  has  appeared  in  evi- 
dence that  die  goods  were  lodged  in  a  place  of 
security,  and  where  things  of  much  greater  value 
were  kept.  This  is  all  that  is  incumbent  on  the 
defendant  to  do." 

The  mere  fact  that  a  bailee  cannot  produce 
goods  when  called  for  is  not  conclusive  evidence 
of  negligence.  Excepting  the  cases  of  inn-keepers 
and  conunon  carriers,  the  burden  of  proving  neg- 
ligence is  on  the  bailor;  mere  proof  of  loss  is  not 
sujfficient  to  put  the  bailee  on  his  defence. 

Farnham  v.  Camden  and  Amboy  R.  R.  Co.,  5  Sm. 

Wharton  on  Negligence,  sec.  477, 

Negligence  is  the  gist  of  the  action  here  and 
must  be  affirmatively  proved. 

Shearman  and  Redfieldon  Negligence,  2d  ed.  sec  12. 

But,  at  all  events,  we  showed  a  compliance  with 
the  terms  of  our  contract,  and  since  the  plaintiff 
fiiiled  to  prove  negligence  on  our  part,  we  were 
entided  to  a  non-suit,  or  a  binding  instruction  in 
our  favor. 

Patterson  v,  Gyde,  17  Sm.  506. 

Christopher  Magee  and  Thos,  M,  Marshall 
(JohnH,  Bailey  with  them),  for  the  defendant  in 
error. 

The  whole  question  of  negligence  was  one  of 
&ct  to  be  left  with  the  jury,  and  the  finding  in 
our  Cavor  is  our  best  argument. 

The  case  of  Finucane  v.  Small,  cited  on  the 
other  side,  is  not  like  the  present,  for  there  no 
express  contract  was  shown. 


Jan.  17,  1878.  The  Court.  This  action 
was  brought  against  the  plaintiff"  in  error  to  re- 
cover for  the  loss  of  some  government  bonds. 
Its  general  business  is  indicated  by  its  name.  It 
took  two  classes  of  risk.  In  one  class  it  became 
the  absolute  guarantor  of  the  safety  of  the  deposit. 
In  the  other  its  liability  was  qualified  and  restrict- 
ed. The  present  case  arose  under  the  latter  class. 
The  defendant  in  error  rented  a  safe  in  the  burg- 
lar proof  of  the  company,  subject,  inter  alia,  to 
its  following  rules  and  regulations : — 

**  Whenever  a  party  rents  a  safe,  and  deposits 
therein  at  pleasure,  contents  not  being  made 
known  to  the  company,  its  liability  is  limited — 

(i)  To  the  keeping  of  a  constant  and  adequate 
guard  and  watch  over,  and  upon,  the  burglar- 
proof  safe. 

(2)  To  the  prevention  of  access  by  any  renter 
to  the  safe  of  any  other  renter. 

(3)  To  the  protection  of  safes  and  contents 
from  any  dishonesty  on  the  part  of  any  of  the 
company's  employes." 

He  renewed  the  lease  annually  several  times, 
and  paid  the  required  rent.  The  safe  is  closed 
by  an  iron  door  to  which  a  lock  is  attached.  The 
valuables  are  placed  in  a  tin  box  made  to  fit  into 
the  safe  like  a  drawer.  In  this  box  and  safe  he 
placed  several  thousand  dollars  in  government 
bonds,  and  had  the  exclusive  possession  of  the 
keys  to  the  safe.  As  the  interest  fell  due  on  the 
bonds  he  took  them  out,  cut  the  coupons  there- 
from, and  replaced  them  in  the  safe,  and  locked 
it  again.  Finally,  on  taking  out  the  envelope 
containing  the  bonds,  for  the  same  purpose,  he 
discovered  that  four  bonds,  two  of  J 1000  each, 
and  two  of  $500  each,  had  disappeared  there- 
from. The  jury  have  found  that  he  put  them  in 
the  safe,  and  did  not  remove  them  therefrom. 
There  was  no  evidence  that  the  vault  or  the  safe 
had  been  broken,  or  that  the  lock  had  been 
tampered  with. 

These  facts  being  unquestioned,  and  the  bonds 
having  been  taken  from  the  safe,  it  necessarily 
follows  that  it  had  been  opened  with  a  key  suited 
to  the  lock.  In  order  to  get  access  to  the  safe  a 
person  would  be  obliged  to  step  into  the  vault. 
If  he  entered  during  business  hours  one  key 
would  enable  him  to  procure  the  bonds.  If  at 
other  hours,  it  would  require  two  keys  to  reach 
them  from  the  office. 

The  fact  that  the  bonds  were  taken  under  these 
circumstances,  was  certainly  some  evidence  that 
the  company  had  not  kept  "  a  constant  and  ade- 
quate guard  and  watch  over  and  upon  the  safe," 
as  by  its  agreement  it  was  bound  to  do.  It  fur- 
ther agreed  to  prevent  the  access  of  any  other 
renter  to  the  safe  of  the  defendant  in  error,  and 
to  protect  his  safe  and  its  contents  from  any  dis- 
honesty of  the  company's  employ^.  If  any 
third  persons  were  given  access  to  the  vault  imder 
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circumstances  that  would  have  enabled  them  to 
unlock  the  safe  and  remove  the  bonds,  and  they 
had  so  done,  although  a  contingency  not  provid- 
ed for  in  the  agreement,  yet  it  cannot  be  pre- 
tended that  it  would  not  be  evidence  of  a  want 
of  ordinary  care.  So  if  the  bonds  were  purloined 
by  either  renter  or  employ^,  it  was  certainly 
evidence  to  go  to  the  jury  of  an  omission  on  the 
part  of  the  company  to  exercise  that  ordinary 
care  and  vigilance  which  men  ordinarily  exercise, 
and  ought  to  exercise,  under  such  circumstances, 
in  the  protection  of  their  own  property.  The 
vault  and  the  safe  were  in  the  possession  and 
under  the  protection  of  the  company.  The 
manner  in  which  the  bonds  were  most  probably 
taken,  shifted  the  burden  of  proof.  It  threw 
upon  the  company  the  necessity  of  making  some 
explanation  to  rebut  its  prima  facie  negligence. 
The  case  is  not  like  Finucane  v.  Small  (i  Espi- 
nasse  Rep.  315),  in  which  there  was  no  express 
agreement  as  to  the  care  to  be  exercised.  Nor  is 
it  like  Famham  v,  Camden  and  Amboy  R.  R. 
•  Co.  (5  P.  F.  Smith,  53),  where  it  was  held  that 
proof  merely  of  loss  was  not  sufficient  to  put  the 
bailee  on  his  defence.  The  evidence  in  the  pres- 
ent case  of  the  defendant  in  error  did  not 
stop  with  merely 'showing  the  loss.  It  showed 
the  bonds  had  been  abstracted  by  some  one  en- 
tering the  vault,  and  opening  the  safe  by  means 
of  a  key.  The  presumption  of  want  of  ordinary 
care  was  thereby  created.  All  the  evidence  cal- 
culated to  rebut  that  presumption  was  fairly  left 
to  the  jury  by  the  learned  judge. 

The  other  assignments  have  no  merit,  and  were 
not  urged  in  the  argument. 

Judgment  affirmed. 

Opinion  by  Mercur,  J. 

Paxson,  J.,  absent. 

On  Jan.  14,  1878,  the  counsel  for  plaintiff  in 
error'  moved  the  Court  for  a  reargument  of  this 
case,  assigning  the  following  reasons : — 

(i)  It  is  respectfully  submitted  that  the  learned 
Justice  (Mercur)  who  delivered  the  opinion  of 
this  Court  fell  into  serious  mistake  as  to  the  facts, 
as  appears  from  the  following  portion  of  the 
opinion,  to  wit :  **  The  evidence  in  the  present 
case  of  the  defendant  in  error  did  not  stop  with 
merely  showing  the  loss.  //  showed  the  bonds 
had  been  abstracted  by  some  one  entering  the  vault 
and  opening  the  safe  by  means  of  a  key.  The 
presumption  of  want  of  ordinary  care  was  thereby 
created." 

(2)  The  only  evidence  of  the  alleged  loss  of 
the  bonds  in  question  from  the  safe  was  the  testi- 
mony of  the  plaintiff  himself,  who  admitted  that 
he  might  be  mistaken  as  to  his  having  replaced 
the  bonds  in  his  safe  when  he  last  took  them 
therefrom  to  cut  off  his  coupons. 

(3)  The  court  below  ruled  that  the  plaintifTs 


testimony  alone,  as  to  the  alleged  loss,  was  suffi- 
cient to  put  the  deposit  company  upon  its  excul- 
pation. 
The  Court.    Motion  refused. 


Jan.  '78,  136.  Feb.  18,  1878. 

Donohugh's  Appeal. 

Donohugh  v.  The  Library  Company  of 

Philadelphia. 

Constitutional  lam — Taxes  and  taxation — Ex- 
emption  of  public  libraries  and  library  build- 
ings from — Article  IX.  y  Sec.  7,  of  Constitution 
construed — ^^Institutions  of  purely  public 
charity, ^^  how  confined  by  the  word  ^^  pur  elf  ^ 
— Act  of  May  14, 1S74. 

Article  IX.,  Sec.  I,  of  the  Constitution,  which  provides 
that  the  Legislature  may  exempt  from  taxation  "  institu- 
tions of  purely  public  charity,**  is  not  to  be  restricted  in 
its  application  to  institutions  solely  controlled  and  admin- 
istered by  the  State,  but  extends  to  private  institutions 
organized  for  pur]>oses  of  purely  public  charity,  and  not 
administered  for  gain. 

The  Act  of  14  May,  1874,  which  provides  that  "All 
hospitals,  universities,  ....  and  institutions  of  learning, 
benevolence,  or  charity,  with  the  grounds  thereto  annex^ 
and  necessary  for  the  occupancy  and  enjo3rment  of  the 
same,  founded,  endowed,  or  maintained  by  public  or  pri- 
vate charity,  shall  be  exempt  from  taxation,"  is  not  un- 
constitutional. 

The  books  of  the  Library  Company  of  Philadelphia  have 
at  all  times  since  its  organization,  in  1 73 1,  been  freely  open 
to  the  public  for  gratuitous  use  within  the  building;  stock- 
holders of  the  company  and  subscribers  are  given  the 
additional  privilege  of  taking  books  from  the  building. 
The  entire  income  of  the  company,  after  the  payment  of 
necessary  expenses,  is  devoted  to  the  purchase  of  new 
books.  The  Board  of  Revision  of  Taxes  having  declared 
the  property  of  the  company  to  be  exempt  from  taxation 
under  the  provisions  of  the  Act  of  14  May,  1874,  the  Col- 
lector of  Delinquent  Taxes  distrained  upon  the  property 
of  the  company  for  the  amount  of  the  taxes  of  1 87^  Upon 
an  application  by  the  Library  Company  an  injunction  was 
granted  by  the  Common  Pleas  restraining  the  Collector 
from  further  proceedings : 

Neldf  that  the  Library  Company  of  Philadelphia  was  a 
charity,  under  Art.  IX.,  Sec.  I,  of  the  Constitution,  and 
the  Act  of  May  14,  1874  (P.  L.  158).  and  that  the  injuno 
tion  was,  therefore,  properly  awarded. 

Appeal  from  the  Common  Pleas  No.  2,  of 
Philadelphia  County. 

Bill  in  equity,  filed  June  14,  1877,  by  the 
Library  Company  of  Philadelphia  against  William 
J.  Donohugh,  Collector  of  Delinquent  Taxes  of 
the  City  of  Philadelphia,  for  an  injimction  to  re- 
strain the  defendant  from  proceeding  to  levy  and 
collect  a  sum  equivalent  to  the  leg^d  tax-rate  for 
the  year  1876  upon  the  library  and  library  build- 
ing of  the  complainants. 

The  bill  averred  that  the  corporation  corn- 
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plainanty  then  an  association,  was  founded  July 
I,  1 73 1,  by  Benjamin  Franklin,  James  Logan, 
and  others,  as  an  institution  for  the  advancement 
of  learning  and  the  more  useful  dissemination  of 
knowledge ;  that  the  company  complainant  was 
incorporated  under  its  present  name  March  25, 
1742,  by  John,  Thomas,  and  Richard  Penn,  then 
proprietaries  of  Pennsylvania  by  letters  patent, 
reciting  that  Benjamin  Franklin  and  others  had, 
at  a  great  expense,  purchased  a  large  and  valua- 
ble collection  of  useful  books,  in  order  to  erect  a 
library  for  the  advancement  of  knowledge  and 
literature  in  the  city  of  Philadelphia ;  that  they 
were  trustees,  under  the  will  of  James  Logan,  of 
certain  real  estate,  and  of  a  collection  of  books 
known  as  the  Loganian  Library,  one  of  the  most 
valuable  of  its  kind  in  the  United  States,  which 
now  exceeds  10,000  volumes,  and  was  abso- 
lutely free  to  the  'public  ;  that  additions  had  been 
made  to  the  library  by  association,  under  Act  of 
March  13,  1769,  with  the  Union  Library  Com- 
pany of  Philadelphia,  in  1 7  7 1 ,  with  the  Associated 
Library  Company  and  the  Amicable  Company, 
by  a  bequest  in  1804  by  John  Bleakley  and  Rev. 
Samuel  Preston,  by  the  bequest  in  1827  of  the 
Mackenzie  Library,  and  by  numerous  other  gifts 
and  bequests  of  books  from  time  to  time,  forming 
a  valuable  collection  of  books  now  exceeding 
100,000  volumes,  and  which  had  for  nearly  150 
years  been  freely  open  to  the  citizens  of  Phila- 
delphia ;  that  the  corporation  was  maintained  by 
the  annual  contributions  of  its  members,  by  the 
income  from  bequests  of  property,  and  by  fees 
paid  for  the  use  of  books  by  persons  not  mem- 
bers ;  that  all  the  profits  and  income  of  the  cor- 
poration, after  deducting  necessary  expenses  of 
maintenance,  were  applied  to  the  purchase  of 
books;  that  the  institution  was  managed  by 
twelve  directors,  annually  chosen,  who  received 
no  compensation  for  their  services ;  that  the  use 
of  the  books  was  given  (i)  without  charge  to  all 
persons  using  them  within  the  building ;  (2)  to 
all  members,  with  limitations  on  the  number  of 
volumes  to  be  taken  for  use  outside  of  the  build- 
ing ;  (3)  to  all  persons,  for  a  small  charge,  who 
desire  to  use  the  books  without  the  building  upon 
giving  security  for  their  return ;  that  the  original 
purpose  of  its  creation  was  that  of  a  circulating 
library,  it  being  the  first  of  its  kind  in  this 
country ;  that  its  members  derived  no  pecuniary 
benefit  from  its  revenues ;  that  from  its  first  or- 
ganization down  to  the  present  time  it  had  never 
been  considered  a  proper  subject  of  taxation,  and 
that  the  building  on  Fifth  Street,  which  was  used 
exclusively  for  the  purposes  of  the  library,  had 
been  specially  exempted  by  the  Board  of  Revi- 
sion of  Taxes  for  the  city  of  Philadelphia,  which 
decision,  not  having  been  appealed  from,  was 
conclusive  upon  the  defendant. 
The  bill  prayed  (i)  for  a  declaration  that  the 


corporation  was  a  purely  public  charity,  as  well 
as  an  institution  of  learning,  benevolence,  or 
charity  ;  or,  in  the  alternative,  that  the  exemp- 
tion of  the  Board  of  Revision  was  conclusive 
upon  the  defendant ;  (2)  an  injunction ;  (3) 
general  relief. 

The  bill  was  fortified  by  the  affidavit  of  Lloyd 
P.  Smith,  the  present  librarian,  and  by  a  copy  of 
the  memorial  of  the  corporation  to  the  Board  of 
Revision  of  Taxes,  upon  which  they  decided  that 
the  library  building  of  the  complainants  was  ex- 
empt. There  was  in  evidence  a  copy  of  the  rules 
of  the  library,  by  agreement  treated  as  an  affi- 
davit. There  was  also  in  evidence  the  copy  of  a 
letter  of  the  counsel  of  the  complainants  in  reply 
to  a  letter  of  the  City  Solicitor,  setting  forth  that 
the  number  of  shares  was  960 ;  that  the  actual 
cost  of  the  original  share  or  right  of  commutation 
was  I40,  of  which  the  market  value  was  $25  and 
upwards,  and  that  the  annual  revenue  from  the 
shareholders  was  ^7800. 

The  respondents  filed  no  answer. 

The  Court  awarded  a  special  injunction,  Mitch-  ^ 
ELL,  J.,  delivering  the  following  opinion  : — 

....  Article  IX.,  section  i,  of  the  new  Con- 
stitution of  Pennsylvania,  declares:  "All  taxes 
shall  be  uniform  upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the  authority  levy- 
ing the  tax,  and  shall  be  levied  and  collected  un- 
der general  laws ;  but  the  General  Assembly  may, 
by  general  laws,  exempt  from  taxation  public 
property  used  for  public  purposes,  actual  places 
of  religious  worship,  places  of  burial  not  used  or 
held  for  private  or  corporate  profit,  and  institu- 
tions of  purely  public  charitjr." 

The  Act  of  May  14,  1874  (P.  L.  158),  passed 
to  carry  into  effect  this  constitutional  provision, 
provides  that  "all  churches,  meeting-houses,  or 
other  regular  places  of  stated  worship,  with  tha 
grounds  thereto  annexed  necessary  for  the  occu- 
pancy and  enjoyment  of  the  same ;  all  burial- 
grounds  not  used  or  held  for  private  or  corporate 
profit ;  all  hospitals,  universities,  colleges,  semi- 
naries, academies,  associations,  and  institutions 
of  learning,  benevolence,  or  charity,  with  the 
grounds  thereto  annexed,  and  necessary  for  the 
occupancy  and  enjoyment  of  the  same,  founded, 
endowed,  and  maintained  by  public  or  private 
charity,*'  together  with  public  school-houses, 
court-houses,  jails,  etc.,  are  hereby  exempted  from 
all  and  every  county,  city,  borough,  road,  and 
school  tax,  with  a  proviso  that  the  exemption 
shall  not  extend  to  property  not  in  actual  use  for 
the  purposes  specified,  and  from  which  any  in- 
come or  revenue  is  derived. 

This  is  the  legislation,  constitutional  and  statu- 
tory, by  which  this  case  must  be  decided.  The 
Constitution  does  not,  of  itself,  exempt  any  pro- 
perty; it  merely  permits  the  Legislature  to  do  so 
within  certain  limits.     The  first  question,  there- 
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fore,  is  whether  the  complainant's  case  is  within 
the  Act  of  1874;  and  this  we  think  so  clear  that 
it  may  be  considered  and  dismissed  briefly.  The 
complainant  is  an  **  association  or  institution  of 
learning."  The  educational  influence  of  great 
libraries  has  been  recognized  by  all  civilized  peo- 
ple in  all  ages.  They  have  been  the  refuge  and 
preservers  of  knowledge  in  the  darkest  times 
of  ignorance  and  superstition;  the  source  and 
rallying  point  of  awakened  interest  in  philosophy 
and  science,  wherever  the  human  mind  has 
aroused  itself  to  a  new  search  for  intellectual 
light ;  and  the  glory  and  pride  of  nations,  in  ex- 
act proportion  as  they  have  attained  a  higher 
plane  of  enlightened  and  progressive  civilization. 
It  is  the  concurrent  and  universal  opinion  of 
scholars  that  no  single  event  in  recorded  history 
has  been  so  great  a  misfortune  to  the  interests  of 
piu-e  learning  as  the  destruction  of  the  Alexan- 
drine Library. 

The  complainant  was  founded  in  1731,  by 
Benjamin  Franklin,  James  Logan,  and  others, 
not  only  as  an  institution  of  learning,  but  un- 
doubtedly as  a  charity,  within  the  long  settled 
and  clearly  defined  legal  meaning  of  that  term. 
In  1742,  it  was  incorporated  by  letters  patent 
from  the  proprietaries  of  Pennsylvania,  who  re- 
cited in  their  patent  that  the  founders  had,  **at 
a  great  expense,  purchased  a  large  and  valuable 
collection  of  useful  books,  in  order  to  erect  a 
♦  library  for  the  advancement  of  knowledge  and 
literature  in  the  City  of  Fhiladelphiar  This 
library  subsequently  received  the  accession  of  the 
library  of  James  Logan,  in  its  time,  and  for  many 
years  afterwards,  the  most  valuable  collection  of 
books  in  America,  and  has,  from  time  to  time, 
been  added  to  and  endowed  by  gifts,  bequests, 
and  accumulations  from  various  sources,  including 
subscriptions  and  annual  payments  by  members 
of  the  corporation.  We  do  not  think  it  admits 
of  doubt  that  it  is  not  only  an  institution  of  learn- 
ing, but  that  it  is  also  founded,  endowed,  and 
maintained  by  charity  within  the  meaning  of  the 
Act  of  1874. 

But  there  remains  the  further  and  more  im- 
portant question,  whether  the  Act  of  1874  is 
constitutional.  It  is  conceded  that  the  Legiisla-. 
ture  cannot  go  outside  of  the  class  of  cases  in 
which  the  Constitution  permits  exemption  from 
taxation,  but  it  is  to  be  remembered  that  the  pro- 
vision of  the  Constitution  is  not  a  grant  of  power 
to  the  Legislature  which  belongs  elsewhere,  and 
is  therefore  to  be  strictly  construed  as  in  deroga- 
tion of  the  people's  right.  On  the  contrary,  it 
is  a  restriction  upon  a  legislative  power  which 
would  otherwise  be  imlimited  and  unquestionable. 
It  is  a  tying  up  of  the  legislative  hand,  and  there- 
fore to  be  construed  in  a  liberal  spirit  to  remedy 
the  mischief  at  which  it  was  aimed^  and  not  fur- 


ther unnecessarily  to  fetter  the  proper  govern- 
mental powers  of  the  people's  representatives. 

The  power  of  a  Court  to  set  aside  the  legiski- 
tive  will  is  unknown,  except  in  American  juris- 
prudence. The  authority  of  an  Act  of  Parlia- 
ment is  supreme  and  unquestionable  in  the  coun- 
try from  which  we  derive  our  laws  and  the  fun- 
damental principles  of  our  political  liberty ;  and 
in  the  early  days  of  the  Republic,  it  was  not 
without  grave  doubts  and  serious  opposition,  that 
the  judicial  power  was  carried  to  this  extent  even 
here.  And  though  it  is  now  firmly  settled  that 
the  Courts  are  the  ultimate  interpreters  of  the 
Constitution,  and  that  all  acts  or  legislation  which 
are  forbidden  by  the  Constitution  are  to  be  de- 
clared void,  yet  it  is  equally  well  settled  that  this 
power  can  only  be  exercised  where  there  is  a  clear 
and  undoubted  infringement  of  the  Constitution. 
In  all  cases  the  presumption  is  in  favor  of  the 
validity  of  the  legislative  act,  and  where  there  is 
room  for  doubt,  this  presumption  must  prevail. 
Especially  is  great  respect  due  to  the  legislative 
construction  of  a  constitutional  provision  where, 
as  in  the  present  case,  it  is  a  question,  not  of 
private  right,  but  of  public  policy.  For  the  pre- 
servation of  individual  rights,  whether  as  between 
man  and  man,  or  between  the  citizens  and  the 
public,  or  the  government,  the  Courts  are  the 
natural  guardians,  with  special  advantages  of 
training  and  modes  of  procedure  for  the  attain- 
ment of  justice ;  but  for  the  preservation,  as  well 
as  for  the  determination  in  the  first  instance,  of 
matters  of  State  policy,  the  proper  tribunal  is  the 
Legislature ;  and  its  construction  of  a  constitu- 
tional mandate  upon  this  subject  must  be  held 
binding  and  conclusive  until  shown  clearly  and 
beyond  all  question  to  be  in  violation  of  the  in- 
tention of  the  people  in  their  sovereign  expres- 
sion of  their  will  through  the  Constitution. 

These  principles  are  trite;  but  the  haste  and 
crudity  of  much  recent  legislation  has  required 
such  frequent  exercise  of  the  judicial  power  to 
keep  it  within  constitutional  bounds,  that  the 
delicacy  and  exceptional  nature  of  the  power  is 
too  commonly  lost  sight  of,  and  I  have  thought 
it  proper  to  recall  its  true  limits,  familiar  as  they 
are,  because  of  the  tone  of  argument  for  the  de- 
fendant in  the  present  case,  which  assumes  that 
as  exemption  from  taxation  is  a  special  privilege, 
it  must  be  clearly  shown,  and  that  it  is,  therefore, 
sufficient  for  the  defendant  to  show  a  doubt  to 
defeat  the  complainant's  case.  Such,  certainly,  is 
the  rule  in  determining  whether  or  not  exemp- 
tion has  been  granted  to  any  particular  claimant 
by  an  Act  of  Assembly.  The  sovereign  power 
of  taxation  is  never  to  be  taken  away  except  by 
a  clear  grant.  But  where  the  Legislature  has 
dearly  intended  the  exemption,  the  validity  of 
that  act  must  be  assumed  like  all  others^  until 
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clearly  shown  to  be  beyond  the  legislative  autho- 
rity. 

Bearing  these  jMrinciples  in  mind,  let  us  proceed 
to  the  examination  of  the  section  of  the  Consti- 
tution upon  this  subject.  As  already  said,  it  ex- 
empts nothing,  but  it  authorizes  the  Legislature, 
by  general  laws,  to  exempt,  speaking  generally: 
First,  public  property ;  second,  actual  places  of 
religious  worship;  third,  burial  places  not  for 
profit;  and  fourth,  ''institutions of  piu-ely  pubhc 
charity."  The  last  is  the  only  class  with  which 
we  are  directly  concerned,  though,  as  we  shall  see, 
some  light  can  be  had  from  the  language  used  in 
describing  the  others. 

Looking  at  this  provision  in  the  light  of  Lord 
Coke's  rules  for  the  interpretation  of  statutes — 
what  was  the  old  law,  what  was  the  mischief  in 
it  which  was  meant  to  be  remedied,  and  what  was 
the  remedy  prescribed,  we  can  have  little  doubt 
that  this  clause  was  intended  to  abolish/avori/ism, 
in  the  form  of  special  legislative  grants  of  exemp- 
tion from  taxation.  The  learned  counsel  for  the 
complainant  have  collected  together  a  list  of  the 
130  Acts  of  the  State  Legislature,  passed  between 
1850  and  1873,  exempting  private  or  corporate 
property  from  taxation,  and  they  have  been  sum- 
manzed  as  follows : — 

1.  Institutions  of  public  benevolence  for  the  poor    .     20 

2.  Hospitals 16 

3.  Literary,  scientific,  and  educational  institutions    .     1 9 

4.  Religious — churches  and  parsonages    .         .         '32 

5.  Cemeteries  or  burial  places  .         .         .         .15 

6.  Military  institutions 6 

7.  Institutions  of  private  benevolence      .,        .         •     13 

8.  Miscellaneous  and  doubtful         ....       9 


Total 


130 


Some  of  these  were,  at  best,  only  private  chari- 
ties, and  some  of  them,  notably  in  the  fifth  class 
— cemeteries — were  not  charities  at  all,  but  mere 
trading  corporations  for  private  and  individual 
profit.  The  large  majority,  however,  were  true 
charities,  both  in  the  legal  and  popular  sense, 
and  were  worthy  objects  of  legislative  aid,  but  it 
was  felt  to  be  a  hardship  that  that  aid  should  be  ren- 
dered as  a  matter  of  individual  favoritism  granted 
to  one  and  withheld  from  another,  as  the  views 
of  successive  Legislatures  might  be  more  or  less 
liberal  on  the  subject.  To  remedy  this  evil,  the 
new  Constitution  provided,  first  and  chiefly,  that 
all  exemption  from  taication  should  be  by  genera/ 
laws ;  and  secondly,  that  those  laws  should  in- 
clude only  the  classes  of  property  named.  Bearing 
in  mind  that  institutions  of  public  benevolence 
for  the  poor,  hospitals,  literary,  scientific,  and  edu- 
cational institutions,  and  most  of  the  military  in- 
stitutions in  class  6  above  (being  like  the  Lincoln 
Institute  and  Soldiers'  Orphan  Schools),  are  all 
included  imder  the  general  class  of  public  chari- 
ties, it  is  plain  that,  tried  even  by  the  standard  of 
the  present  Constitution,  the  long  list  of  exemp- 


tions in  the  130  Acts  referred  to  would  still  be 
valid,  except  so  far  as  they  include  church  pro- 
perty not  used  for  public  worship,  cemeteries  for 
private  profit,  and  institutions  of  private  benevo- 
lence. This  comparison  of  the  legislation  of  the 
last  quarter  of  a  century  on  the  subject,  with  the 
legislation  still  permitted  under  the  present  Con- 
stitution, demonstrates  clearly  that  the  primary 
intent  of  this  constitutional  provision,  as  of  so 
many  others  in  the  same  instrument,  was  not  so 
much  to  limit  the  scope  of  exemptions  to  chari- 
ties as  to  destroy  the  obnoxious  feature  of  favor- 
itism by  special  legislation ;  the  key-note  to  the 
whole  clause  is  in  the  permission  to  exempt  only 
by  general  laws. 

But  though  this  was  certainly  the  main-purpose, 
it  is  also  equally  clear  that  the  provision  does  go 
a  step  further,  and  put  a  limit  upon  the  legislative 
power  to  exempt,  which  was  before  unlimited.  It 
remains,  therefore,  still  to  be  considered  whether 
the  Legislature,  in  extending  the  exemption  to 
institutions  of  learning  such  as  the  complainant, 
has  transgressed  the  limits  laid  down  by  the  words 
**  institutions  of  purely  public  charity." 

That  the  complainant  is  a  charity  in  the  legal 
sense  of  the  word  does  not  admit  of  question.  It 
is  equally  clear  that  it  is  also  a  charity  in  the 
somewhat  narrower  and  more  popular  sense  in 
which  we  must  interpret  the  words  of  a  popular 
instrument  like  the  Constitution.  The  common- 
est and  most  familiar  meaning  of  charity  is  alms- 
giving, but  that  narrow  definition  is  not  the  pri- 
mary or  most  important  one  given  in  the  diction- 
aries or  sanctioned  by  the  usage  of  English- 
speaking  people.  The  moment  the  word  is  used 
in  connection  with  the  present  subject  matter  of 
charitable  gifts  or  charitable  institutions,  the 
popular  as  well  as  legal  mind  takes  in  at  once  its 
wider  scope  of  good  will,  benevolence,  desire  to 
add  to  the  happiness  or  improvement  of  our  fel- 
low-beings. It  is  in  this  sense  that,  not  to  men- 
tion the  numerous  other  illustrations,  our  own 
local  gifts  of  Elliot  Cresson,  for  the  planting  of 
shade  trees  in  the  streets  of  Philadelphia  (Cres- 
son*s  Appeal,  6  Casey,  437),  and  a  gift  to  a  vol- 
unteer fire  company  for  the  protection  of  the 
property  of  the  citizens  (Thomas  v.  EUmaker,  i 
Parsons,  98),  have  been  recognized  as  charities, 
both  in  the  legal  and  in  the  popular  estimation. 

But  is  the  complainant  a  public  charity  ?  To 
answer  this  question  we  must  look  to  the  facts  of 
the  case. 

By  the  original  rules  of  Franklin  and  the  other 
founders  the  librarian  was  required  to  permit 
"  any  civil  gentleman  to  peruse  the  books  of  the 
library  in  the  library-room;'*  and  in  the  same 
spirit  the  charter,  which  is  the  fundamental  law 
of  the  corporation,  and  the  by-laws  made  under 
it,  permit  the  use  of  the  library:  (i)  By  all  per- 
sons within  Uie  library  building  free  of  charge  or 


Digitized  by 


Google 


200 


WEEKLY  NOTES  OF  CASES. 


fee  of  any  kind.  (2)  By  all  persons  who  desire 
to  take  out  books,  and  for  that  privilege  pay  a 
small  hire,  and  leave  a  deposit  as  security  for  the 
return  of  the  books.  (3)  By  members  or  com- 
mutors,  who  pay  an  annual  sum  instead  of  a  sep- 
arate hire  for  each  time  of  taking  out  a  book. 

The  essential  feature  of  a  public  use  is  that  it 
is  not  confined  to  privileged  individuals,  but  is 
open  to  the  indefinite  public.  It  is  this  indefinite 
or  unrestricted  quality  that  gives  it  its  public 
character.  The  smallest  street  in  the  smallest 
village  is  a  public  highway  of  the  Commonwealth, 
and  none  the  less  so  because  a  vast  majority  of 
the  citizens  will  certainly  never  derive  any  benefit 
from  its  use.  It  is  enough  that  they  may  do  so 
if  they  choose.  So  there  is  no  charity  conceiva- 
ble which  will  not,  in  its  practical  operation,  ex- 
clude a  large  part  of  mankind,  and  there  are  i^^ 
which  do  not  do  so  in  express  terms,  or  by  the 
restrictive  force  of  the  description  of  the  persons 
for  whose  benefit  they  are  intended.  Thus, 
Girard  College  excludes,  by  a  single  word,  half 
the  public,  by  requiring  that  only  male  children 
shall  be  received ;  the  great  Pennsylvania  Hos- 
pital closes  its  gates  to  all  but  recent  injuries,  yet 
no  one  questions  that  they  are  public  charities  in 
the  widest  and  most  exacting  sense. 

Tried  by  this  standard  it  would  seem  clear  that 
the  Philadelphia  Library  is  public  so  far,  at  least, 
as  regards  the  use  of  the  books  within  the  build- 
ing; that  is  free  to  all  alike  without  charge.  Is 
its  public  character  destroyed  by  any  special  pri- 
vileges to  members  or  other  individuals?  We 
cannot  see  that  it  is.  Some  system  of  govern- 
ment, some  regulations  of  administration,  are 
necessary  in  all  large  bodies ;  provided  they  be 
reasonable  and  not  repugnant  to  the  general  pur- 
pose, they  are  valid  and  dd  not  afTect  the  charac- 
ter of  the  institution.  The  general  privilege  of 
reading  the  books  within  the  building,  and  under 
the  supervision  of  the  librarian,  being  conceded 
freely  to  all,  the  further  privilege  is  sought  of 
taking  books  away  to  be  read  at  home,  and  this 
we  find  is  also  conceded  to  all  persons  alike  on 
the  condition  that  a  deposit  shall  be  made  of  the 
value  of  the  book  to  insure  its  return,  and  a  sum 
paid  for  its  hire  or  loan.  A  step  further  brings 
us  to  the  third  and  last  privilege,  that  of  members 
who  instead  of  paying  the  hire  of  each  book  from 
time  to  time  as  they  take  it  out,  pay  a  single  an- 
nual sura  as  an  equivalent.  The  priniple  of  com- 
mutation is  familiar.  It  is  as  old  as  the  history 
of  tithing  in  England,  as  universal  as  the  con- 
venience and  the  necessities  of  business  every- 
where. The  law  prohibits  a  common  carrier 
from  discriminating  between  persons,  it  requires 
him  to  carry  all  men  the  same  journey  for  the 
fame  price ;  vet  there  is  probably  no  railroad  in 
the  country  that  does  not  issue  season  or  mileage 
tickets,  or  commutation  in  some  form  or  other 


to  its  local  customers,  and  this  has  never  been 
held  to  impair  or  infringe  upon  its  public  charac- 
ter as  a  common  carrier.  Such  regulations,  within 
reasonable  limits,  are  mere  administrative  details, 
necessary  in  all  but  the  most  insignificant  busi- 
ness, and  not  in  any  way  affecting  the  general 
characiter  of  the  institution. 

One  other  privilege  of  the  members,  besides 
this  commutation  of  book  hires,  may  also  be  in- 
cluded in  the  same  class  of  administrative  details 
— the  privilege  of  voting  for  the  managers  who 
conduct  the  affairs  of  the  Library.  Some  form 
of  government  ia  necessary.  The  managers  are 
trustees,  and.some  mode  must  be  provided  for 
their  appointment.  The  particular  mode  selected 
is  a  matter  for  the  founders  or  the  State  in  grant- 
ing a  charter ;  but  having  been  adopted,  it  does 
not  in  any  way  affect  the  public  character  of  the 
corporation. 

Next,  and  last,  we  have  to  consider  the  force 
to  be  given  to  the  word  '*  purely  '*  in  the  consti- 
tutional phrase,  **  purely  public  charity."  In 
this  connection,  and  in  its  ordinary  sense,  the 
word  purely  means  completely,  entirely,  unquali- 
fiedly, and  this  is  the  meaning  we  must  presume 
the  people  to  have  intended  in  adopting  it  in 
their  Constitution.  Plainly,  then,  the  charities 
authorized  to  be  exempted  are  those  that  are 
completely  and  entirely  public.  The  phrase  is 
intended  to  exclude  those  charities  which  are 
private  or  only  ^//a^/ public,  such  as  many  religi- 
ous aid  societies,  and  also  those  which,  though 
public  to  some  extent  or  for  some  purposes,  have, 
like  Masonic  lodges  and  similar  chaunties,  some 
mixture  of  private  with  their  public  character. 
The  true  test  is  to  be  found  in  the  objects  of  the 
institution.  Are  they  entirely  for  the  accoiViplish- 
ment  of  the  public  purpose,  or  have  they  some 
intermixture  of  private  or  individual  gain  ?  We 
get  a  clear  and  strong  light  on  this  subject  from 
the  words  of  the  same  clause  of  the  Constitution 
descriptive  of  burial  places  which  may  be  ex- 
empted, to  wit,  those  **not  used  or  held/?r 
private  or  corporate  profit.  * '  Such  places  are  un- 
questionably public  charities,  and  the  specification 
of  them  might  have  been  omitted  without  impair- 
ing the  force  of  the  provision.  But,  as  we  have 
seen,  the  exemption  of  cemeteries  had  been  re- 
cently abused  by  including  some  that  were  wholly 
for  private  profit,  and  the  Constitution  was  made 
to  emphasize  its  prohibition  of  such  acts  by  specifi- 
cally naming  those  burial  places  which  alone 
might  be  exempted.  Having  done  this,  it  passed 
on  to  name  concisely  and  collectively  all  other 
institutions  of  purely  public  charity.  The  phrase 
might  have  been  expressed,  <*  places  of  burial  and 
other  institutions  of  public  charity,  not  for  private 
or  corporate  profits  The  language  used,  taken 
as  a  consistent  and  consecutive  whole,  shows  that 
this  is  its  plain  meaning. 
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Is  the  complainant  within  this  description? 
The  Library  is  a  trust,  and  while  it  is  the  property 
of  the  corporation,  and  therefore  in  a  certain 
sense  of  the  corporate  stockholders,  yet  it  is  not 
their  property  in  any  full  legal  or  commercial 
sense.  They  cannot  sell  it  and  divide  the  pro- 
ceeds among  themselves  as  individuals — that 
would  be  a  violation  of  the  trust,  which  a  court 
of  equity  would  be  bound  at  once  to  restrain. 
Being  then  a  trust,  its  purpose  and  scope  must  be 
looked  for  in  the  grant.  It  is  not  a  question  of 
how  the  revenue  is  derived,  but  to  what  purpose 
and  with  what  intent  is  it  devoted.  The  purpose 
of  the  trust  is  clearly  set  forth  in  the  charter ;  it 
is  "to  erect  a  library  for  the  advancement  of 
knowledge  and  literature  in  the  city  of  Philadel- 
phia," and  we  fail  to  discover  in  it  any  taint  of 
private  profit. 

I  have  already  discussed  the  members*  privilege 
of  commutation  by  annual  payment  for  the  hire 
of  books,  and  it  is  said  in  the  charter  that  this 
payment  shall  be  **  for  the  increase  and  preserva- 
tion of  said  library.*'  I  have  endeavored  to  show 
that  this  privilege,  almost  the  only  one  in  which 
any  distinction  is  made  between  the  members  and 
the  general  public,  is  not  an  undue  privilege  or 
justly  obnoxious  to  the  charge  of  being  a  private 
profit.  But  even  this  privilege  is  a  regulation — 
not  a  part  of  the  fundamental  law  of  the  corpor- 
ation; and  if  it  were  held  to  be  an  undue  privi- 
lege, repugnant  to  the  public  character  of  the 
charity,  the  result  would  be  not  that  the  charity 
would  become  less  purely  public,  but  that  the 
privilege  would  be  void. 

I  have  not  thought  it  necessary  to  notice  in  de- 
tail the  authorities  cited  by  the  learned  counsel 
on  either  side.  Some  of  them  are  very  close 
and  decisive  upon  the  points  made  in  the  case ; 
but  the  subject  is  extensive,  and  this  opinion  has 
already  reached  a  very  great  length,  and  I  have 
therefore  preferred  to  rest  the  case  upon  general 
principles,  which  I  believe  to  be  unquestionable. 

It  results  from  the  foregoing  that  we  hold  that 
the  complainant  is  exempted  from  taxation  as  an 
institution  of  learning,  by  the  Act  of  May  14, 
1874,  and  that  as  to  such  exemption  the  Act  is 
within  the  terms  of  the  Constitution,  and  is  valid 
and  binding  upon  the  taxing  power  of  the  city  of 
Philadelphia. 

The  injunction  prayed  for  is  awarded. 

(Hare,  P.  J.,  being  a  director  of  the  Libraiy 
Company,  did  not  sit  or  take  any  part  in  this 
case.) 

The  defendant  took  this  appeal,  assigning  for 
error  the  award  of  the  special  injunction. 

/.  Howard  Gendell,  assistant  city  solicitor, 
and  Wm.  Nelson  West,  city  solicitor,  for  the 
appellant. 

The  Acts  of  March  14,  1865  (P.  L.  320), 
Feb.  2,  1867  (P.  L.  137),  and  April  12,  1873 


(P.  L.  715),  confine  the  powers  of  the  Board  of 
Revision  of  Taxes  to  vsduation,  revision,  and 
equalization  of  assessments.  No  power  of  exemp- 
tion is  conferred.  All  the  acts  of  exemption 
were  repealed  upon  the  adoption  of  the  new 
Constitution. 

The  Township  of  Londonderry  v.  Berger,  7  Leg. 
Gaz.,  231. 
The  Act  of  May  14,  1874  (P.  L.  158),  is  an 
enabling  act,  and   is  to  be   construed  strictly' 
against  exemption. 

-.The  Academy  of  Fine  Arts  v.  Philada.  County,  10 

Harris,  490. 
The  evil  intended  to  be  remedied  by  the  Act 
of  May  14,  1874,  was  that  of  exemptions,  which 
had  become  so  numerous  as  to  produce  great 
inequality  in  the  public  burden  of  taxation.  In 
the  city  of  Philadelphia,  owners  of  $60,000,000 
of  property  claimed  exemption.  The  word 
''charity,"  as  defined  by  the  old  Acts,  was  capa- 
ble of  too  wide  a  construction.  The  remedy 
was  to  confine  charities  to  those  '*  purely  public.'* 
That  this  is  not  an  institution  of  "  purely  public 
charity,"  and  within  the  class  exempted  by  Art. 
IX.,  sect.  I,  of  the  Constitution,  and  by  the  Act 
of  May  14,  1874,  is  clear,  because  (i)  it  is  en- 
dowed by  the  sale  of  stock,  and  maintained  by 
annual  subscriptions;  (2)  because  a  profit  or 
revenue  is  derived  from  the  hire  of  books.  That 
is  not  a  **  purely  public  charity"  whose  benefits 
are  confined  to  its  members,  and  although  this 
library  is  partially  for  the  advantage  of  the  pub- 
lic, and  to  that  extent  a  charity,  yet  as  the  stock- 
holders, members,  and  subscribers  have  privileges 
not  enjoyed  by  the  public,  it  is,  quoad  hoc,  for 
private  advantage. 

School  District  of  Upper  Darby  v.  The  Rector,  etc., 
of  St.  Stephen's  Church,  34  Leg.  Int.  291. 

Swift  V,  Easlon  Beneficial  Society,  23  Sm.  362, 

Academy  of  Fine  Arts  v,  Phila.  County,  10  Harris, 
496. 

Came  v.  Long,  2  De  Gex,  Fisher  &  Jones,  75. 
Is  it  made  a  charity  by  the  fact  that  it  is  willing 
to  open  its  doors  and  permit  the  public  to  read  at 
its  table?  Or  is  it  a  charity  because  it  hires  to 
the  public  the  use  of  books  outside  the  building  ? 
Is  not  the  latter  a  purely  business  transaction? 
It  is  admitted  that  it  is  a  circulating  library,  an 
association  confessedly  for  the  mutual  benefit  of 
the  shareholders.  Not  every  one  can  become  a 
member.  The  stock  is  bought  subject  to  the 
approval  of  the  board  of  directors,  and,  were  the 
latter  to  object,  it  is  doubtful  whether  a  bill  in 
equity  would  lie  to  enforce  a  transfer.  The  cor- 
poration is  private,  and  not  exclusively  for  the 
public  benefit. 

St.  Mary's  College  v,  Crowl,  10  Kansas,  442. 

Cincinnati  College  v.  The  State,  19  Ohio,  1 10.     * 
It  is  not  material  that  there  is  no  cash  dividend. 
In  this  case  the  profit  is  in  the  increase  of  the 
library,  and  the  test  is  whether  the  corporation 
derives  a  profit. 
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There  is  an  obvious  distinction  between  a 
charitable  gift  and  a  charitable  institution.  The 
definition  of  charity  given  on  the  other  side  re- 
lates to  the  gift  itself,  whereas  the  recipient  of 
the  gift  may  be  anything  else  than  charitable. 
The  original  purpose  of  this  institution  was  the 
use  of  books  by  the  members  at  their  homes,  as 
a  circulating  library.  Such  a  library  is  not  a 
charity. 

Came  v.  Long,  2  De  Gex,  Fisher  &  Jones,  75. 

[Sharswood,  J-  Shareholders  have  no  profit 
in  the  Loganian  Library;  how  will  they  stand  on 
a  different  footing  on  Broad  Street?] 

They  will  be  on  the  same  footing.  To  entitle 
them  to  exemption,  there  must  be  no  restrictions 
upon  the  public.  An  adverse  decision  will  open 
the  door  to  a  large  number  of  more  doubtful 
cases. 

[Sharswood,  J.  What  other  institutions  are 
lying  back  of  this  ?] 

The  Mercantile  Library  Company,  the  Suffolk 
Library,  the  Young  Men's  Christian  Association, 
and  others. 

Wm,  Henry  RawU  and  R,  C  McMurtrie,  for 
the  appellee. 

(i)  The  appellee  is  a  purely  public  charity 
witnin  the  provision  of  the  Constitution. 

The  word  charity,  in  its  legal  sense,  includes 
not  only  gifts  for  the  benefit  of  the  poor,  but 
endowments  for  the  advancement  of  learning,  or 
for  any  other  useful  and  public  purpose  which 
lessens  the  burdens  of  government. 
Vidal  V.  Girard's  Ex'rs,  2  Howard,  128. 
President  of  the  United  States  v.  Dnunmond,  7  H. 

L.  C.  141. 
Trustees  of  the  British  Museum  v.  White,  2  Sim.  & 
Stu.  595. 

Jones  V,  Williams,  2  Amb.  652. 
ackson  v,  Phillips,  14  Allen,  539. 
American  Academy  of   Fine  Arts  and    Sciences  v. 

Harvard  College,  12  Gray,  583. 
Gerke  v.  Purcell,  25  Ohio,  229. 
Gifts  to  establish  libraries  are   clearly  chari- 
table. 

Drury  v.  The  Inhabitants  of  Natick,  10  Allen,  169. 
(2)    The  appellee  is  an  institution  of  learning 
within  the  Act  of  May  14,  1874. 

It  is  not  denied  that  statutes  of  exemption  are 
to  be  construed  strictly,  but  a  statute  passed  to 
interpret  and  carry  out  a  provision  of  the  Con- 
stitution is  merely  a  ministerial  act  to  enforce 
what  has  been  previously  declared  to  be  the 
policy  of  the  State.  The  onus  is  on  him  who 
contends  that  the  Legislature  has  exceeded  its 
powers,  to  show  how  and  where.  Exemption  of 
certain  classes  of  property  from  taxation  is  a 
matter  of  civilization.  It  is  the  recognized  duty 
of  ^  civilized  State  to  provide  for  the  poor,  the 
insane,  widows  and  orphans,  to  encourage  reli- 
gion, and  to  educate  the  children  of  the  State. 

The  motive  of  the  State  is  that  of  enlightened 
self-interest,  to  keep  the  body  politic  healthy^ 


and  avoid  resulting  evils.  K  any  body  of  men 
give  large  sums  of  money  towards  these  great 
ends,  they,  quoad  hoCy  assume  the  place  of  the 
State,  and  are  entitled  to  be  subrogated  to  the 
rights  of  the  State  so  far  as  relates  to  taxation. 
The  object  of  this  constitutional  provision  in  re- 
gard to  exemption  is  to  bring  about  uniformity  of 
legisfeition,  and  the  exclusion  of  special  legislation. 
The  test  of  a  public  charity  is,  whether  it  is  open, 
to  any  reasonable  extent,  to  the  indefinite  public; 
whether  the  indefinite  public  may  share  the  benefit. 
Location  and  means  of  support  are  immate- 
rial. 

Drury  v.  The  Inhabitants  of  Natick,  10  Allen,  179. 

Thomas  v.  Ellmaker,  i  Pars.  £q.  98. 

Attorney-General  v.  Heelis,  2  Sim.  &  Stu.  67. 

2  Perry  on  Trusts,  J  207. 

Exclusion  of  part  of  the  indefinite  public  is 
immaterial.  No  charity  can  be  so  catholic  as  to 
include  everybody ;  a  paying  class  is  immaterial. 

Miller  v.  Porter,  3  Sm.  292. 

Warde  v,  Manchester,  56  N.  H.  508. 

Constitutions  are  to  be  construed  from  the 
standpoint  of  statesmen,  not  that  of  lawyers. 
This  Court  has,  in  one  instance,  adopted  the 
broad  construction  of  the  Legislature  upon  the 
constitutional  provision  as  to  q^ecial  legislation. 
Wheeler  v.  The  City  of  Philadelphia,  27  Sm.  338. 

Legislative  interpretation  of  similar  provisions 
in  the  constitutions  of  other  States  of  the  Union 
is  important.  In  twelve  of  these  States  their 
Legislatures  have  enacted  that  public  libraries 
came  within  the  scope  of  similar  Constitutions. 

This  question  whether  the  statute  is  broader 
than  the  Constitution  was  decided  in  our  favor 
in — 

Gerke  v,  Purcell,  25  Ohio,  299. 
Aa  of  March  14,  1865,  P.  L.  320. 

The  fallacy  of  the  argument  on  the  other  side 
consists  in  treating  the  statute  of  1874  as  if  it 
were  a  statute  exempting  this  as  the  private  prop- 
erty of  private  individuals  from  their  share  of  the 
public  burdens.  The  statute  contains  no  word 
that  has  not  been  recognized  in  every  country  as 
a  function  of  government.  It  is  State  policy  to 
foster  these  institutions.  The  limitation  of  the 
exemption  to  the  library  building  is  a  wise  guard 
against  abuse.  If  these  and  similar  charitable  in- 
stitutions are  held  to  be  taxable,  they  will  be  lia- 
ble to  confiscation,  for  their  revenue  is  wholly 
inadequate  to  the  purpose  of  taxation.  Now,  by 
the  acceptance  of  the  charter,  the  institution 
became  the  owner  of  the  property  dedicated  to 
it  by  its  former  owners ;  and,  were  the  directors 
to  attempt  to  divide  the  revenues  or  the  property 
among  the  shareholders,  they  would  be  guilty  of 
a  breach  of  trust,  because  they  hold  merely  for 
the  benefit  of  the  trust,  and  their  charter  confersno 
such  powers.  In  the  English  cases  of  foimdations 
of  charitable  institutions,  the  founders  reserved 
the  right  to  educate  their  diildreni  of  presentation, 
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etc.  It  has  never  been  contended  that  such  res- 
ervation made  them  any  the  less  public  charities. 
But  they  say  it  is  no  charity  because  it  is  en- 
dowed. But  what  was  the  source  of  the  money 
creating  the  endowments?  It  was  the  result  of 
an  accumulation  of  gifts  of  which  the  institution 
is  a  trustee.  If  annual  contributions  of  sub- 
scribers change  its  nature  as  a  charity,  what  be- 
comes of  the  Pennsylvania  Hospital  ?  The  words 
♦'purely  public  charity"  are  a  direction  to  the 
Legislature  in  respect  to  an  old  function  of  gov- 
ernment. The  intention  was  the  prohibition  of 
exemption  of  private  property.  A  notorious 
abuse  was  that  of  exempting  property  in  which 
nobody  was  interested  but  the  owners,  as  in  the 
case  of  Odd  Fellows'  Halls.  These  words  are 
terms  of  art,  and  are  as  technical  a  definition  of 
a  class  of  property  as  a  freehold,  etc.  For  chari- 
table uses  are  of  an  earlier  date  than  the  Christian 
era;  they  are  as  early  as  that  of  Trajan.  The 
meaning  of  the  cy  pres  doctrine  is,  that  when 
property  is  dedicated  to  uses,  it  has  passed  from 
the  donors  absolutely ;  and  it  is  the  duty  of  the 
Crown  or  of  the  State  to  administer  it  for  the 
charity.  A  contrary  construction  would  prohibit 
the  people  from  giving  to  charities.  The  civilians 
and  all  the  great  writers  are  against  the  narrow 
construction  contended  for  by  the  other  side. 
The  ground  upon  which  this  charity  was  granted 
exemption  was  that  of  ''being  a  public  beneficial 
use  for  the  benefit  of  the  community  as  a  com- 
munity." 

[Agnew,  C.  J.  Is  there  anything  in  the  de- 
bates in  the  Constitutional  Convention  in  regard 
to  the  word  "purely?**] 

These  matters  were  debated  in  committee,  of 
which  there  is  no  report. 

[Agnew,  C.  J.  Does  the  word  "purely"  refer 
to  institutions,  such  as  insane  asylums,  under  the 
absolute  control  of  the  Commonwealth?  Art. 
III.,  sec.  12,  of  the  Constitution.] 

The  Legislature  aimed  at  private  favoritism. 
The  intention  was  to  limit  exemption  to  cases  in 
which  the  general  public  derived  a  benefit. 

(3)  The  decision  of  the  Board  of  Revision  of 
Taxes  cannot  be  reversed  in  a  collateral  proceed- 
ing. 

March  4th,  1878.  The  Court.  The  exemp- 
tion claimed  in  this  case  falls  clearly  within  that 
clause  of  the  Act  of  May  14,  1874  (P.  L.  158), 
which  exempts  from  taxation  all  ''associations 
and  institutions  of  learning,  benevolence,  or 
charity,  with  the  grounds  thereto  annexed,  and 
necessary  for  the  occupancy  and  enjoyment  of 
the  same,  founded,  endowed,  and  maintained, 
by  public  or  private  charity."  This  leaves  the 
true  question  upon  that  clause  of  the  ist  section 
of  the  9th  article  of  the  new  Constitution,  which 
aothorizes  the  General  Assembly,  to  exempt  V  in- 


stitutions of  purely  public  charity. ' '  On  this,  the 
pivot  of  the  case,  the  opinion  of  the  learned 
Judge  of  the  Common  Pleas  is. so  full,  clear,  and 
accurate,  we  deem  it  unnecessary  to  add  anything 
to  what  has  been  said  so  well. 

One  point,  perhaps,  we  should  notice.  The 
word  "purely"  must  be  interpreted  so  as  to  con- 
fine its  qualification  of  a  "public  charity'  *  to  those 
institutions  solely  controlled  and  administered  by 
the  State  herself;  or  so  as  to  extend  it  to  private 
institutions  for  purposes  of  purely  public  charity, 
and  not  administered  for  private  gain.  We  pre- 
fer the  latter  interpretation  as  declaring  the  true 
meaning  of  the  Constitution,  and  subserving  best 
the  public  interest.  On  this  point  in  its  applica- 
tion to  the  Library  Company,  the  opinion  of  the 
learned  Judge  fully  sustains  the  claim  of  the  com- 
pany to  be  an  institution  of  this  character. 

Decree  affirmed,  with  costs  of  the  appeal,  and 
the  record  ordered  to  be  remitted  for  further 
proceedings. 

Per  Curiam.     Woodward,  J.,  absent. 
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Perot's  AppeaL 
Perot  et  aL  v.  Mann. 

Constitutional  law — Art,  V.,  Sec,  7 — Act  of 
March  21,  1876,  Sec.  18  {P,  Z.  j3)—Pto- 
thonotary  of  the  Courts  of  Common  Fleas  of 
Philadelphia  County — Right  to  retain  the  fees 
of  the  office. 

The  clauses  of  Art.  V. ,  Sec.  7,  of  the  Constitution,  provid- 
ing respectively  that  the  Prothonotary  of  the  Courts  of  Com- 
mon Pleas  of  Philadelphia  shall  receive  a  fixed  salary,  to  be 
determined  by  law,  and  ihat  all  fees  collected  in  his  office 
shall  be  paid  into  the  county  treasury,  are  to  be  construed 
together,  and  the  prothonotary  will  not  be  compelled  to 
pay  the  fees  into  the  treasury  until  a  legislative  enactment 
has  provided  for  a  fixed  salary  to  be  paid  to  him  by  th 
county. 

Section  2  of  the  Schedule,  which  preserves  all  laws 
and  rights  exbting  and  in  force  in  the  Commonwealth  at 
the  time  of  the  adoption  of  the  Constitution,  is  operative 
in  such  a  case. 

The  Act  of  March  21,  1876  (P.  L.  13),  carried  into 
effect  Art.  XIV.,  Sec.  5,  of  the  Constitution,  regulating  the 
salaries  of  county  officers : 

Held^  that  the  1 8th  section  thereof,  which  postpones  the 
operation  of  the  Act  until  the  terms  of  the  incumbents  then 
in  office  shall  have  expired,  is  constitutional. 

Per  Agnew,  C.  J.  The  place  of  the  clause  as  to  fees, 
in  Art.  V.,  Sec.  7,  its  context  and  connection,  and  the 
reason,  intent,  and  spirit  of  the  provision,  all  unite  in  con- 
demning as  illogical  and  unreasonable  the  view  that  this 
clause  must  be  dislocated  from  its  place  and  connection, 
and  treated  as  an  independent  and  absolute  provision  for 
the  immediate  payment  of  the  fees  of  the  office  into  the 
county  treasury,  and  this  conclusion  derives  force  from  its 
relation  to  other  parts  of  the  Cozistitotion  and  the  Schednle. 
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Appeal  from  the  Common  Pleas  No.  3,  of 
Philadelphia  County. 

Bill  in  equity,  by  T.  Morris  Perot  and  others, 
citizens  and  taxpayers  of  the  city  of  Philadelphia, 
against  William  B.  Mann,  Prothonotary  of  the 
Courts  of  Common  Pleas  for  the  county  of  Phila- 
delphia. 

The  bill  set  forth:  That  in  the  7th  section  of 
Article  V.  of  the  Constitution,  which  went  into 
effect  January  ist,  1874,  it  is  provided  as  follows, 
viz. : — 

"For  Philadelphia  there  shall  be  one  prothonotary's 
office  and  one  prothonotary  for  all  of  said  courts,  to  be 
appointed  by  the  judges  of  said  courts,  and  to  hold  office 
for  three  years,  subject  to  removal  by  a  majority  of 
said  judges.*  The  said  prothonotary  > hall  appoint  such 
assistants  as  may  be  necessary  and  authorized  by  said  courts, 
and  he  and  his  assistants  shall  receive  fixed  salaries,  to  be 
determined  by  law  and  paid  by  said  county.*  All  fees  col- 
lected in  said  office,  except  such  as  may  be  by  law  due  to 
the  Commonwealth,  shall  be  paid  by  the  prothonotary  into 
the  county  treasury." 

That,  by  the  23d  section  of  the  Schedule  to  said 
Constitution,  it  is  provided  that  the  Prothonotary 
of  the  Courts  of  Common  Pleas  of  Philadelphia 
sl\ould  be  first  appointed  by  the  Judges,  on  the 
first  Monday  of  December,  1875,  and  that  on 
that  day  the  said  Judges  appointed  the  defendant, 
William  B.  Mann,  prothonotary,  who  thereupon 
entered  upon  the  duties  of  said  office. 

That  on  the  21st  of  March,  1876,  an  Act  was 
passed  entitled,  *'  An  Act  to  carry  into  effect  Sec- 
tion 5  of  Article  XIV.  of  the  Constitution,  relative 
to  the  salaries  of  county  officers,  and  the  payment 
of  fees  received  by  them  into  the  State  or  county 
treasury  in  counties  containing  over  one  hundred 
and  fifty  thousand  inhabitants,"  by  which  Act  it 
was  provided  that  the  annual  salary  of  the  pro- 
thonotary should  be  $10,000.  That  by  the  i8th 
section  of  said  Act  it  was  provided  that  the  same 
should  take  effect  on  the  expiration  of  the  term 
of  the  present  incmnbents  of  county  offices. 

The  bill  averred  that  the  said  i8th  section  of 
the  Act  was  wholly  inoperative  to  prevent  the 
payment  of  fees  collected  by  the  prothonotary 
into  the  county  treasury,  and  prayed  that  the  said 
William  B.  Mann  should  be  restrained  by  injunc- 
tion from  appropriating  to  his  own  use  the  fees 
collected  by  him,  and  should  be  required  to  pay 
them  into  the  treasury  of  the  city  and  county  of 
Philadelphia. 

The  defendant  demurred  to  the  bill,  on  the 
ground  that  it  failed  to  show  that  the  defendant 
collected  the  fees  and  applied  them  to  his  own 
use  without  authority  of  law,  and  that  by  the  i8th 
section  of  the  Act  of  March  21, 1876,  he  was  ex- 

*  These  clauses  of  Art.  V.,  Sec.  7,  relating  to  salary 
and  to  fees,  as  set  forth  in  the  bill,  were  separated  by  a 
period.  In  the  official  copy  of  the  Constitution,  published 
at  the  beginning  of  the  Pamphlet  Laws  of  1874,  they  are 
•cparated  merely  by  a  semicolon. 


pressly  excepted  from  its  operation,  being  in  office 
at  the  time  of  its  enactment. 

The  Court  entered  a  decree  in  favor  of  the  de- 
fendant, and  refused  the  injunction  (Ludlow,  P. 
J.,   and  Yerkes,  J.,  both  giving  opinions). 

The  complainants  took  this  appeal  from  the 
decree,  assigning  it  for  error. 

Thos,  H.  Speakman  and  E,  Spencer  MilUr,  for 
the  appellants. 

The  clause  of  Section  7  of  Art.  V.,  requiring 
the  prothonotary  to  pay  the  fees  into  the  county 
treasury,  is  a  peremptory  command,  which  re- 
.quired  no  subsequent  legislation  to  carry  it  into 
effect.  It  is  peculiar  in  form  and  special  in  ap- 
plication, being  really  a  constitutional  enactment, 
to  be  in  force  immediately  upon  the  adoption  of 
the  Constitution  by  the  people. 

The  Act  of  1876  is  explicitly  made  to  apply  by 
its  title  to  the  5th  section  of  Art.  XTV.,  and  wisely 
leaves  section  7  of  Art.  V.  untouched,  showing 
thereby  the  opinion  of  the  Legislature  that  an 
enactment  as  to  the  latter  provision  was  unne- 
cessary. 

Commonwealth  v.  Randall,  23  Leg.  Int.  456. 

But,  admitting  that  the  Act  of  1876  is  appUca- 
ble  to  this  case,  then  after  its  passage  the  right  of 
the  prothonotary  to  retain  the  fees  certainly 
ceased;  for  the  i8th  section  of  the  Act,  postpon- 
ing its  operation  until  the  terms  of  present  incum- 
bents should  expire,  is  clearly  contrary  to  the 
Constitution  itself.  The  Legislature  was  merely 
a  machine  to  carry  into  effect  tlie  behests  of  the 
Constitution,  and  had  no  right  to  add  restrictions 
and  limitations  not  contemplated  by  that  instru- 
ment. 

F.  C  Brewster  (with  whom  were  F,  C. 
Brewster f  ^r.,  and  Geo.  W,  BiddU)^  contra,  were 
not  called  on. 

Feb.  25,  1878.  The  Coimx.  The  question 
in  this  case  is  a  very  plain  and  simple  one.  What 
is  the  interpretation  to  be  given  to  the  penulti- 
mate clause  of  the  seventh  section  of  the  fifth 
article  of  the  Constitution  of  1873,  relating  to  the 
fees  of  the  prothonotary  ?  The  whole  section 
reads  thus: — 

'*  For  Philadelphia,  there  shall  be  one  pro- 
thonotary's office,  and  one  prothonotary  for  all 
said  courts,  to  be  appointed  by  the  judges  of  said 
courts,  and  to  hold  office  for  three  years,  subject 
to  removal  by  a  majority  of  the  said  judges ;  the 
said  prothonotary  shall  appoint  such  assistants  as 
may  be  necessary  and  authorized  by  said  courts ; 
and  he  and  his  assistants  shall  receive  fixed  sala- 
ries, to  be  determined  by  law  and  paid  by  said 
county ;  all  fees  collected  in  said  office,  except 
such  as  may  be  by  law  due  to  the  Commonwealth, 
shall  be  paid  by  the  prothonotary  into  the  county 
treasury.  Each  court  shall  have  its  separate 
dockets,  except  the  judgment  docket,  which  shall 
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contain  the  judgments  and  liens  of  all  the  said 
courts,  as  is  or  may  be  directed  by  law." 

The  punctuation  I  have  compared  with  three 
copies  of  the  Constitution,  the  most  accurate 
known  to  me,  and  it  will  be  seen  that  the  penul- 
timate clause  as  to  fees  is  a  part  of  the  preceding 
sentence,  and  closes  with  a  period.  The  ques- 
tion is,  is  this  clause  to  be  viewed  as  a  distinct, 
separate,  and  independent  provision,  standing 
alone  in  its  operation,  and  not  affected  by  the 
preceding  part  of  the  same  sentence  ?  To  state 
the  proposition  is  to  discover  its  fallacy.  Clearly 
its  interpretation  is  to  be  gathered  from  its  place, 
its  preceding  context,  its  intent,  and  its  relation 
to  other  facts  of  the  Constitution.  It  follows 
immediately,  in  close  connection  and  dislocated 
by  no  period,  the  clause  that  **  he  (the  prothono- 
tary)  and  his  assistants  shall  rtctvyt  fixed  salaries, 
to  be  determined  by  law  and  paid  by  the  said 
county.**  Thus  the  Constitution  itself  refers  the 
matter  of  the  fixed  salary  to  the  Legislature.  As 
a  consequence  the  second  section  of  the  Schedule 
is  operative,  for,  until  the  I-«gislature  fix  the  salary, 
the  law  of  compensation,  to  wit,  his  right  to  the 
legal  fees,  continues;  for,  until  that  event,  neither 
the  law  nor  his  right  is  inconsistent  with  the 
terms  of  the  Constitution.  This  second  section 
reads  thus :  **A11  laws  in  force  in  this  Common- 
wealth at  the  time  of  the  adoption  of  this  Con- 
stitution, not  inconsistent  therewith,  and  all  rights, 
actions,  prosecutions,  and  contracts,  shall  continue 
as  if  this  Constitution  had  not  been  adopted." 
This  section  has  been  considered  heretofore.  See 
Lehigh  Iron  Co.  v.  Lower  Macungie  (31  P.  F: 
Smith,  482),  and  Watson  v,  C.  D.  River  R.  R. 
Co.  (2  Norris,  254).  Thus  both  the  /(zre/and  the 
right  to  the  fees  remain.  Another  significant 
fact  is  found  in  the  context  and  the  clause  itself. 
The  salary,  when  fixed,  must  be  paid  by  the 
county y  so  the  fees  are  to  be  paid  to  the  county. 
The  intent  is  manifest.  The  Schedule,  which  is 
the  transition  way  from  the  old  to  the  new  form 
of  government,  provides  for  the  status  quo  until 
the  laws  necessary  to  give  effect  to  the  new  shall 
be  passed  by  the  Legislature ;  and  to  prevent  es- 
cape enjoins  the  duty  of  passing  such  laws  in  the 
31st  section.  Thus :  *  *  TTie  General  Assembly  at 
its  first  session,  or  as  soon  as  may  be  after  the 
adoption  of  this  Constitution,  shallpass  such  laws 
as  may  be  necessary  to  carry  the  same  into  full 
force  and  effect."  This  duty,  demanded  by  the 
voice  of  the  people  themselves,  is  also  enforced 
by  the  oath  of  office.  The  thought  of  the  section 
is,  therefore,  manifest.  Legislation  is  provided 
for  to  fix  the  salaries,  and  then  the  county  must 
pay  them,  until  that  time  the  Schedule  will  main- 
tain the  status  quo;  and  then,  as  the  consideration 
for  the  payment  of  the  salaries  by  the  county,  the 
fees  of  office  shall  be  paid  to  the  county.  Thus 
the  two  clauses,  having  their  natural  relation  in 


the  same  sentence,  harmonize  with  each  other. 
On  the  other  hand,  if  we  disjoint  the  sentence, 
insert  a  period  where  there  is  none,  and  treat  the 
clause  as  to  the  fees  as  independent,  absolute, 
and  immediate,  so  as  to  carry  the  fees  of  office 
into  the  treasury  at  once,  we  do  the  public  as 
well  as  the  officer  a  great  wrong.  Then  we  have 
an  office,  created  by  the  Constitution,  dependent 
on  the  mere  voluntary  service  of  some  one  who 
will  accept  it  without  "fee  or  reward  until  the 
salary  be  fixed  by  a  law,  become  responsible  to 
all  his  assistants  for  their  compensation,  incur  the 
risks  of,  and  liability  for,  their  errors;  and  give 
a  bond,  with  securities  in  a  large  sum,  to  be  an- 
swerable for  the  performance  of  the  duties  and 
the  mishaps  of  the  office.  Did  the  convention 
intend  that  the  public  should  be  imperilled  by 
the  want  of  officers,  or  the  officers  be  unpaid  for 
services,  until  the  Legislature  might  act  ?  Clearly 
not — the  consequences  are  too  grave.  Hence 
they  coupled  the  two  clauses  that  they  might  run 
together  and  have  a  plain  meaning,  intending  to 
provide  for  the  meanwhile  in  the  Schedule  by 
preserving  the  status  quo  until  the  Legislature 
should  perform  the  duty  enjoined  in  the  31st  sec- 
tion of  the  Schedule. 

But  it  is  argued  that  the  Legislature  may  fail  to 
pass  a  law  fixing  the  salaries,  and  thus  suffer  the 
evil  to  continue,  which  the  provision  for  payment 
of  fees  into  the  county  treasury  was  intended  to 
remedy.  True  the  time  may  be  delayed,  but 
this  was  a  fact  which  was  in  view  when  the  con- 
vention committed  the  subject  to  the  Legislature, 
and  the  argument  supposes  that  the  members  of 
this  body  are  void  of  conscience,  and  willing  to 
violate  their  oaths  of  office. 

The  Constitution  cannot  be  administered  on 
any  such  supposition.  We  are  bound  to  concede 
honesty  of  purpose  to  them,  as  we  would  ask  it  to 
be  awarded  to  ourselves.  But  the  supposition  is 
contradicted  by  the  fact,  for  we  find  that  the  As- 
sembly passed  the  requisite  law  on  the  31st  day 
of  March,  1876  (P.  L.  13).  Now  when  we  re- 
member the  immense  number  of  legislative  acts 
necessary  to  adjust  the  affairs  of  the  State  to  the 
terms  of  the  New  Constitution,  we  cannot  sup- 
pose any  violation  of  duty  in  this  respect.  In 
this  connection  complaint  is  made  of  the  i8th 
section,  which  postpones  the  operation  of  the 
Act  until  the  terms  of  the  then  incumbents  of 
county  offices  should  expire.  We  must  believe 
the  Legislature  had  good  reasons  for  this,  some 
of  which  we  can  easily  imderstand.  The  ex- 
piration of  existing  terms,  and  the  incoming  of 
new  officers  would  enable  existing  laws  to  have 
their  well-known  effect,  and  their  accounts  with 
the  State  could  be  easily  adjusted.  But  break  off 
in  the  middle  of  a  term,  and  the  old  and  the  new 
law  must  have  a  legal  and  proper  adjustment, 
both  as  to  the  accounts  for  fees  and  the  pro  rata 
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of  salaries.  This  would  require  more  legislation, 
and  even  then  complications  might  arise,  with 
their  offspring  of  litigations.  But  with  the  expi- 
ration of  the  term  the  old  law  would  expire,  and 
with  the  beginning  of  the  new  term  the  new  sys- 
tem would  arise,  and  the  old  and  new  would  be 
harmonized. 

It  is  also  said  the  i8th  section  is  unconstitu- 
tional. But  this  is  answered  by  our  interpreta- 
tion of  the  clause  as  to  fees;  for  if  they  are  not 
to  go  into  the  county  treasury  until  the  salary  is 
fixed,  the  law  and  the  Constitution  are  in  har- 
mony. They  would  be  in  discord  only  if  we  give 
the  clause  an  immediate,  independent,  and  abso- 
lute interpretation. 

The  29th  section  of  the  Schedule  as  to  the  com- 
pensation of  county  officers  in  office  at  the  adop- 
tion of  the  Constitution  has  no  relation  to  the 
case  before  lis.  Mr.  Mann  has  been  since  ap- 
pointed, and  his  case  is  necessarily  governed  by 
the  section  under  which  he  "was  appointed.  (§  7, 
Art.  V.) 

So  the  5  th  section  of  the  14th  Article  relatinjg 
to  county  officers  does  not  touch  this  case.  It  is 
the  general  provision  for  the  compensation  of 
county  officers,  while  the  case  before  us  comes 
specially  under  the  7th  section  of  the  5th  Article 
already  noticed.  But  the  5  th  section  of  the  14th 
Article  is  in  pari  materia^  and  confirms  conclu- 
sively the  interpretation  we  have  given  to  the  7th 
section  of  the  5  th  Article.  Thus  it  says :  **  The 
compensation  of  county  officers  shall  be  regulated 
by  lawy  and  all  county  officers  who  are  or  may  be 
salariedsh^XX  pay  all  fees  which  they  maybe  autho- 
rized to  receive  into  the  treasury  of  the  county  or 
State  as  maybe  directed  bylaw.  In  counties 
containing  over  150,000  inhabitants  all  county 
officers  shall  be  paid  by  salary,  and  the  salary  of 
any  such  officer  and  his  clerks,  heretofore  paid 
by  fees,  shall  not  exceed  the  aggregate  amount 
of  fees  earned  during  his  term,  and  collected  by 
or  for  him." 

Thus  the  former  part  of  the  section  so  connects 
the  salary  and  the  fees  as  to  show  that  the  regula- 
tion of  the  salary  must  precede  the  payment  of 
the  fees  into  the  treasury. 

The  latter  part  makes  payment  by  salary  com- 
pulsory in  counties  having  a  population  over 
150,000.  Upon  the  census  of  1870  this  would 
apply  to  Allegheny,  Luzerne,  and  Philadelphia, 
and  be  approximated  by  Lancaster  and  Schuylkill. 

Thus  a  full  consideration  of  section  7,  Art.  5th, 
of  the  New  Constitution,  leads  to  a  clear  result. 

The  place  of  the  clause  as  to  fees,  its  context 
and  connection,  and  the  reason,  intent,  and  spirit 
of  the  provision,  all  unite  in  condemning,  as  illo- 
gical and  imreasonable,  the  view  that  this  clause 
must  be  dislocated  from  its  place  and  connection, 
and  treated  as  an  independent  and  absolute  pro- 
vision for  the  immediate  pa)anent  of  the  fees  of 


the  office  into  the  county  treasury,  and  this  con- 
clusion derives  force  from  its  relation  to  other 
parts  of  the  Constitution  and  the  schedule. 

Decree  affirmed,  with  costs  to  be  paid  by  the 
appellants,  and  the  bill  of  the  plaintiff  is  finally 
dismissed. 

Opinion  by  Agnew,  C.  J.  Woodward,  J., 
absent. 


Oct.  &  Nov.  '77, 150. 

Dale  V.  Pierce. 


Oct  14, 1877. 


Partner  skip — Principal  ami  ageni^^^artidpation 
by  agent  in  profits  of  business — Effect  of. 

In  a  feigned  issue  to  determine  the  owneRhip  of  certiin 
cattle,  the  plaintiff  submitted  evidence  that  he  porchased 
the  cattle  through  another  p>erson,  as  his  agent,  in  the  name 
of  the  latter,  under  an  agreement  that  the  latter  should 
butcher  and  sell  the  meat,  and  after  returning  plaintiff  the 
cost,  and  paying  him  a  quarter  of  a  cent  a  pound  dressed 
meat,  should  retain  the  balance  of  the  proceeds  for  his  ser- 
vices. The  Court  below  entered  a  non-suit  on  the  grcNuid 
that  the  evidence  did  not  show  exclusive  ownership  in  the 
plaintiff: 

Held  (reversing  the  judgment),  that  the  evidence  should 
have  been  submitted  to  the  jury,  to  determine  whether  the 
plaintiff,  acting  by  an  agent,  purchased  the  cattle  for  his 
own  account. 

Held^  further,^  that  the  agreement  between  the  plaintiff 
tmd  his  agent,  as  above  stated,  did  not  constitute  a  partner- 
ship inter  se^  or  as  to  third  parties. 

Error  to  the  Common  Pleas  of  Washington 
County. 

This  was  a  feigned  issue,  under  the  SheriflPs 
Interpleader  Act,  to  try  the  right  to  fourteen 
head  of  cattle  claimed  by  George  Dale,  the 
plaintiff,  as  his  sole  property,  and  which  Joseph 
Pierce,  the  defendant,  had  levied  on  as  the 
property  of  George  I.  New. 

At  the  trial  (before  Hart,  P.  J.)  the  plaintiff 
testified,  inter  alia,  that  he  had  entered  into  an 
agreement  with  New,  whereby  he,  the  plaintiff, 
was  to  furnish  cattle  which  New  was  to  butcher, 
sell  the  meat,  and  out  of  the  proceeds  return  him 
the  price  of  the  cattle,  and  one-fourth  of  a  cent 
per  pound  dressed  meat,  and  retain  the  balance 
for  his  services ;  that  the  cattle  in  dispute  were 
purchased  by  New  as  his  agent,  in  pursuance  of 
this  agreement,  and  with  money  furnished  by  the 
plaintiff.  New  testified  to.  the  same  effect,  but 
admitted  that  he  had  purchased  the  cattle,  and 
was  carrying  on  the  business  in  his  own  name, 
giving  as  a  reason  therefor  that  he,  being  a  poor 
man,  could  more  readily  refuse  credit,  make  col- 
lections, etc.,  than  if  his  agency  were  known. 
It  appeared,  further,  that  the  debt  for  which  the 
levy  was  made  was  contracted  before  Dale  and 
New  had  entered  into  their  agreement. 

The  plaintiff  having  rested,  the  Court  granted 
a  compulsory  non-suit,  and  subsequently  refused 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


207 


a  motion  to  take  it  off,  on  the  ground  (i)  that 
the  plaintiffs  evidence  did  not  tend  to  prove  a 
sole  and  exclusive  ownership  as  claimed,  but 
established  a  partnership ;  and  (2)  that  the  owner- 
ship claimed  was  fraudulent  and  void  as  to  credi- 
tors. 

The  plaintiff  took  this  writ,  assigning  for  error 
the  action  of  the  Court. 

C.  C.  Montooth  (with  whom  were  E.  A.Moftr 
tooth  diAJohn  Z.  Gow)^  for  plaintiff  in  error. 

The  agreement  between  Dale  and  New  did 
not  make  them  partners,  either  inter  se  or  as  to 
third  parties. 

Miller  v.  Bartlet,  15  S.  &  R.  137. 
Dunham  v.  Refers,  I  Barr,  255. 
Benjamin  v,  Porteus,  2  H.  Bl.  590. 
The  agreement  was  not  fraudulent  in  itself. 
McCuUough  V,  Porter,  4  W.  &  S.  177. 
And  Pierce's  debt  was  not  contracted  upon  the 
faith  of  it. 

M.  C  Acheson  (with  whom  was  A.  IV,  Ache- 
son^y  contra. 

The  arrangement  between  Dale  and  New  con- 
stituted a  partnership. 

Purviance  v.  McClintee,  6  S.  &  R.  261. 
Dunham  v,  Rogers,  supra. 
l.rjTd  V.  Proctor,  7  Phil  a.  630. 
Edwards  v,  Tracy,  12  Sm.  381. 

Jan.  7,  1878.  The  Court.  The  plaintiff  in 
error,  in  his  notice  to  the  sheriff,  as  well  as  in 
answer  to  the  rule,  claimed  the  absolute  owner- 
ship of  the  cattle  levied  on  as  the  property  of 
New ;  and  it  was  upon  this  claim  that  the  issue, 
which  he  tendered  and  undertook  to  maintain, 
was  awarded.  He  assumed  the  om^  of  proving 
what  he  asserted,  and  if  he  failed  to  adduce  tes- 
timony tending  to  prove  that  he  was  the  sole 
owner  of  the  cattle  in  controversy,  the  judgment 
of  nonsuit  was  properly  entered.  He  could  not 
succeed  by  offering  testimony  tending  to  show, 
or  even  by  proving,  a  limited  or  qualified  interest 
in  them.  (Meyers z^.  Prentzell  et  aL ,  9  Casey,  482.) 
It  is  claimed,  however,  that  there  was  testimony 
which  should  have  been  submitted  to  the  jury, 
and  from  which  they  might  have  found  that  New 
was  merely  the  agent  of  Dale  in  purchasing  the 
cattle,  and  that  the  money  used  in  paying  for 
them  was  furnished  by  Dale  for  that  purpose.  If 
this  be  so,  there  was  error  in  withdrawing  the 
case  from  the  jury,  no  matter  how  strong  the 
evidence  may  have  been  to  the  contrary. 

Dale  testified,  in  substance,  thait  New  was  his 
agent  in  the  transaction;  that  he  sent  him  to 
Young  for  the  purpose  of  buying  the  cattle  for 
him  on  the  best  terms  that  he  could  make ;  and, 
after  reporting  the  price  at  which  they  could  be 
purchased,  he  bought  twenty-two,  amounting  to 
about  #875,  to  be  paid  for  when  he  took  them 
away.  He  further  testified  that  he  furnished  the 
money  to  pay  for  them,  viz.>  |ioo  about  the  4th 


of  September;  $176  about  the  middle  of  the 
same  month,  out  of  the  proceeds  of  sale;  and 
S600  cash  in  October.  In  speaking  of  the  ar- 
rangement between  them,  he  says  that  New  was 
to  butcher  the  cattle,  sell  the  meat,  and  out  of 
the  proceeds  give  him  the  price  of  the  cattle, 
and  one-fourth  of  a  cent  per  pound  dressed  meat, 
additional;  and  that  New  was  to  have  all  that 
remained.  The  testimony  of  New,  as  to  his 
agency  in  the  purchase  of  the  cattle,  and  the 
terms  on  which  he  was  to  butcher  them  and  dis- 
pose of  the  meat,  is  substantially  the  same.  Upon 
this  and  other  testimony  before  the  jury,  it  is 
claimed  that  it  was  a  question  solely  for  their  de- 
termination, whether  New  was  not  merely  the 
agent  of  Dale  in  the  purchase  of  the  cattle,  and 
whether  the  arrangement  as  to  butchering  them 
was  not  simply  a  mode  of  compensating  the  for- 
mer for  his  services  in  dressing  and  disposing  of 
the  meat.  If  the  jury  had  found,  as  they  might 
have  done,  that  such  was  the  true  state  of  the 
case,  the  plaintiff  would  have  been  entitled  to 
their  verdict.  If  the  cattle  were  purchased  and 
paid  for  by  Dale,  through  the  agency  of  New, 
the  latter  had  no  interest  in  them;  and,  if  he 
agreed  to  butcher  them,  etc.,  and  accept,  as  com- 
pensation for  his  services,  all  that  jnight  remain 
after  deducting  the  cost  of  the  cattle,  and  25 
cents  per  hundred  pounds  dressed  meat,  the 
transaction  did  not  constitute  a  partnership  inter 
se,  or  as  to  third  parties.  On  the  other  hand,  if 
it  had  been  shown  that  the  transaction  was  in 
fact  a  loan  of  money  by  Dale  to  New  for  the  pur- 
pose -of  buying  cattle  for  himself,  and  carrying 
on  the  business  of  butchering,  the  plaintiff  would 
have  no  claim  to  the  cattle  thus  acquired  by 
New.  Both  parties,  however,  deny  that  such 
was  their  relation  to  each  other.  The  case 
should  have  been  submitted  to  the  jury,  under 
proper  instructions,  to  say  what  was  the  actual 
relation  of  the  parties;  or  rather,  whether  the 
cattle  were  purchased  by  Dale  through  the  agency 
of  New. 

There  appears  to  be  nothing  in  the  evidence 
to  justify  the  conclusion  that  the  transaction  was 
fraudulent  in  law,  and  void  as  to  creditors. 

Judgment  reversed,  and  z. procedendo  ^^j^x^ql^. 

Opinion  by  Sterrett,  J. 
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Quarter  gjessions* 


March,  1S78. 

Commonwealth  v.  MulhoUancL 

Forgery — Indictment  under  Criminal  Procedure 
Act  of  March  Jist,  i860 —  The  instrument  al- 
leged to  be  forged  must  be  such  as  on  its  face 
shows  that  if  genuine  it  would  injure  some  one, 
or  extrinsic  facts  must  be  averred  to  show  that 
it  would  do  so, 
Sur  demurrer  to  indictment. 
The  indictment  alleged  that  Mulholland  having 
in  his  custody,  care,  and  possession  a  certain 
money  and  bank  account,  commonly  called  the 
stub  of  a  check-book,  the  property  of  one  George 
M.  Dallas,  which  said  written  instrument  is  in 
the  words  and  figures  following,  that  is  to  say : — 

No. 

Sept.  26,  1877. 
B. 

fraudulently  altered  the  same  by  fraudulently 
altering  the  figure  i  and  writing  in  its  place  the 
figure  2,  which  instrument  *  *  by  reason  and  means 
of  the  said  last-mentioned  unlawful  and  fraudulent 
making,  changing,  writing  over,  and  altering, 
did  then  and  there  become,  import,  and  signify 
200.00,  to  the  prejudice  of  the  right  of  the  said 
George  M.  Dallas,  and  with  an  intent  to  defraud." 

The  defendant  demurred  because  (i)  the  in- 
strument did  not  show  on  its  face  that  the  rights 
of  any  person  could  be  prejudiced  by  its  altera- 
tion ;  (2)  it  did  not  appear  in  the  indictment 
how  such  alteration  could  or  did  prejudice  the 
rights  of  any  one. 

Rufus  E,  Shapley,  for  the  demurrer. 

The  indictment  must  show  the  forgery  of  an 
instrument  which  appears  on  its  face  naturally 
calculated  to  have  some  effect,  or  extrinsic  mat- 
ter must  be  averred  so  that  the  Court  may  judi- 
cially see  its  fraudulent  character. 
Reed  v.  State,  28  Ind.  396. 

William  W,  Ker,  Assistant  District  Attorney, 
contra,  relied  on — 

Act  of  March  31,  i860. 

Biles  V,  Commonwealth,  8  Casey,  529. 

C.  A.  V. 

March  9,  1878.  The  Court.  The  defend- 
ant is  charged  in»this  indictment  with  the  crime 
of  forgery,  and  the  forgery  is  alleged  to  have 
consisted  in  the  fraudulent  alteration  of  the  fig- 
ures contained  in  the  stub  of  a  check-book  be- 
longing to  George  M.  Dallas,  which  was  in  the 
custody  and  possession  of  the  defendant.  No 
extrinsic  circumstances  are  set  forth  in  the  in- 
dictment to  show  how  the  alteration  of  such  a 
writing  could  prejudice  the  owner,  or  in  what 
manner  he  or  any  other  person  could  be  defraud- 


ed thereby.  No  confidential  relationship  or  em- 
ployment is  alleged  to  have  existed  between  the 
owner  and  the  defendant,  as  in  Biles  v.  Com'th, 
(8  Casey,  529).  It  is  simply  said  that  the  check 
stub  was  in  his  possession.  For  wliat  purpose  it 
was  in  his  possession,  or  under  whit  circum- 
stances, is  not  shown.  It  is  not  averred  that  the 
defendant  attempted  to  make  any  fraudulent  use 
of  the  altered  Witing,  nor  is  any  circumstance 
set  forth  to  show  how  the  alleged  alteration  did 
or  could  injure  any  person. 

The  stub  of  a  check-book  is  a  private  memo- 
randum of  the  owner,  of  the  checks  which  he  has 
drawn ,  intended  for  his  own  use  exclusively.  It  is 
not  a  writing  which  can  be  ordinarily  used  to 
charge  or  disdiarge  any  body.  It  is  not  an  in- 
strument by  which  money  or  other  property  can 
be  obtained,  nor  does  it  tend  either  to  create  or 
discharge  a  debt.  It  is  a  memorandum  kept  for 
the  private  information  of  the  owner  alone.  Can 
a  defendant  be  sent  to  trial  upon  such  a  charge 
without  more  definite  information  of  the  ca'ic 
which  he  is  to  be  called  upon  to  meet  ?  Tlie  9tlt 
section  of  Article  I.  of  the  Constitution  declares 
that  in  all  criminal  prosecutions  the  accused  shall 
have  the  right  '*  to  demand  the  nature  and  cause 
of  the  accusation  against  him."  But  what  infor- 
mation of  the  nature  and  cause  of  the  accusation 
is  conveyed  to  the  defendant  in  this  indictment 
beyond  the  fact  that  he  is  charged  with  having 
altered  the  figures  of  a  writing,  the  alteration  of 
whicli  without  other  facts  could  not  possibly  con- 
stitute the  offence  of  forgery?  It  cannot  be  pre- 
tended that  the  alteration  of  such  a  writing  tm- 
less  attended  by  other  facts  showing  a  fraudulent 
purpose  in  the  alteration  would  constitute  any 
offence  whatever.  It  is  like  a  charge  of  false  pre- 
tences without  setting  out  what  the  pretences 
were. 

Now  it  is  an  established  rule  that  an  indictment 
for  forgery  must  set  forth  an  instrument  which, 
on  being  described,  appears  on  its  face  naturally 
calculated  to  work  some  effect  on  property,  and 
if  it  be  not  of  that  character,  some  extrinsic  mat- 
ter must  be  shown  whereby  the  Court  may  judi- 
cially see  its  tendency.  (2  Arch.  Cr.  PI.  and  Pr. 
1565.)  Therefore  in  a  case  where  an  indictment 
charged  the  false  making  to  have  been  in  the  al- 
teration of  an  order  given  by  the  defendant, 
without  charging  that  the  alteration  was  made 
after  the  order  was  circulated  and  taken  up  by 
him,  it  was  held  to  be  fatally  defective.  (State  r. 
Greenle,  i  Dev.  523.)  So  where  an  indictment 
charged  that  A.  did  fraudulently  forge  a  certain 
writing  as  follows:  **Mr.  Bostwick,  charge  A.*s 
account  to  us.  B.  &  C."  It  was  held  that  the 
indictment  was  not  valid  without  charging  that 
A.  was  indebted  to  Bostwick,  as  there  could  be 
no  fraud  unless  a  debt  existed.  (State  v.  Hum- 
phreys,   10   Humphreys,   442.)     In   Common- 
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wealth  V.  Shissler  (9  Philad.  Rep.  587),  it  was 
decided  in  this  Court  by  Finletter,  J.,  follow- 
ing the  decision  in  Rice  v.  State  of  Tennessee  (i 
Yerger,  433),  that  an  indictment  for  forging  a 
receipt  was  bad  which  did  not  charge  that  the 
person  to  whom  the  receipt  purported  to  be  given 
was  indebted  to  the  person  whose  name  was 
forged.  The  very  essence  of  forgery  is  an  intent 
to  defraud,  and  therefore  the  mere  imitation  of 
another's  writing,  or  the  alteration  of  a  written 
instrument  where  no  person  can  be  injured,  does 
not  come  within  the  definition  of  the  offence. 
Hence  the  rule,  which  is  too  well  established  to 
admit  of  doubt,  that  the  instrument  alleged  to  be 
forged  must  be  one  which  if  genuine  may  injure 
another,  and  if  it  does  not  on  its  face  appear  to 
be  of  that  character,  then  it  must  be  made  to  ap- 
pear by  other  averments  in  the  bill.  (People  v. 
Tomlinson,  35  Cal.  503  ;  State  v.  Smith,  8  Yer- 
ger,  150;  People  v,  Harrison,  8  Barbour,  560; 
People  V.  Shall,  9  Cowen,  778;  State  z^.  Wheeler, 
19  Minn.  98;  Reed  v.  State,  28  Ind.  396;  Bynam 
V.  State,  17  Ohio  St.  142 ;  Comm*th  v.  Ray,  3 
Gray,  441 ;  Clarke  v.  State,  8  Ohio  St.  630 ; 
People  z^.  Stearns,  21  Wend.  409;  State z^.  Dalton, 
2  Murph,  I ;  Barnum  v.  State,  15  Ohio,  717.) 
And  this  rule  is  recognized  and  distinctly  enun- 
ciated by  all  the  leading  writers  on  criminal  law 
in  recent  times.  (2  Wh.  Cr.  L.,sec.  1487,  1492, 
1498,  1468;  2  Arch.  Cr.  Pr.  and  PI.,  uf  supra; 
2  Bishop's  Cr.  Proc,  sec.  369;  2  Bishop's  Cr. 
L.  512,  613;  2  Russell  on  Crimes,  374.) 

The  question  is  not  now  whether  this  indict- 
ment would  be  good  after  verdict,  but  whether 
it  is  good  on  a  demurrer  which  specially  assigns 
for  cause  of  demurrer  the  defects  to  which  I  have 
referred,  and  I  am  clearly  of  opinion  that  it  is 
not.  The  1 1  th  section  of  the  Act  of  3  ist  March, 
i860,  relating  to  penal  proceedings  and  plead- 
ings was  not  intended  to  prevent  a  defendant 
from  demurring,  for  substantial  defects  in  the  in- 
dictment, but  requires  him  to  take  advantage  of 
such  defects  by  demurrer,  and  precludes  him  if 
he  does  not.  This  is  not  only  apparent  from  the 
language  of  the  whole  section,  but  clearly  appears 
also  in  the  report  of  the  commissioners  appomted 
to  revise  the  penal  laws  of  the  Commonwealth. 
The  1 1  th  section  of  the  Act,  the  commissioners 
say,  was  intended  to  remedy  certain  evils  **  with- 
out depriving  the  accused  of  any  proper  privilege. 
It  leaves  him  at  the  outset  of  his  trial  to  deter- 
mine whether  he  will  question  the  relevancy  of 
his  accusation  or  take  issue  on  the  merits  of  the 
charge,  &c."  (Report  of  the  Commissioners,  p. 
40. )  This  section  of  the  criminal  procedure  act  was 
not  intended  to  authorize  a  loose  method  of  cri- 
minal pleading  by  which  an  accused  person  might 
be  put  upon  trial  upon  general,  vague,  indefinite 
and  insufficient  charges,  but  only  to  compel  him 
to  make  his  objections  to  the  indictment  before 
Vol.  v.— 14 


the  trial  instead  of  afterwards,  and  this  is  the 
construction  which  has  been  put  upon  it  by  this 
Court  in  Commonwealth  v,  Galbraith  (6  Philad. 
Rep.  281),  and  by  the  Supreme  Court  in  Com- 
monwealth V.  Frey  (14  Wright,  249). 

Nor  is  the  defect  of  this  indictment  aided  by 
the  19th  section  of  the  san^  Act,  which  declares 
that  *'it  shall  be  sufficient  in  any  indictment  for 
forging,  offering,  disposing  of,  or  putting  off  any 
instrument  whatever,  or  for  obtaining  or  attempt- 
ing to  bbtain  any  property  by  false  pretences,  to 
allege  that  the  defendant  did  the  act  with  intent  to 
defraud,  without  alleging  the  intent  of  the  de- 
fendant to  defraud  any  particular  person.*'  It  is 
sufficient  under  this  section  to  charge  a  general 
intent  to  defraud  instead  of  charging  an  intent  to 
defraud  a  particular  person,  but  the  charge  must 
nevertheless  contain  all  the  necessary  elements 
of  a  criminal  offence,  and  must  set  forth  an  in- 
strument in  its  nature  and  upon  its  face  of  a  cha- 
racter to  injure  some  one,  or  must  show  this  by 
averments  of  extrinsic  facts.  It  was  not  intended 
to  say  that  every  indictment  charging  a  forgery, 
which  alleges  that  the  act  was  done  with  intent 
to  defraud,  should  be  sufficient.  As  well  might 
it  be  said,  that,  under  the  language  of  the  same 
section,  every  indictment  charging  the  offence 
of  obtaining  property  by  false  pretences,  which 
alleges  that  the  act  was  done  with  intent  to 
defraud,  is  sufficient — a  proposition  which  was 
distinctly  repudiated  by  the  Supreme  Court  in 
Commonwealth  z^.  prey  (14  Wright,  245),  where 
it  was  expressly  ruled  that  such  an  indictment  in 
order  to  be  good  must  set  forth  particularly  what 
the  false  pretences  were. 

Judgment  for  the  defendant  upon  the  de- 
murrer. 

Opinion  by  Thayer,  P.  J. 


(tommon  iJleas— Hcato* 


C.  P.  No.  I.  ^    March  16,  1878; 

Schofield  V.  Asbestos  Patcojt  Fibre  Co., 
Limited.. 

Affidavit  of  defence  —  Promissory  note  —  The 
manager  of  a  company  ^^limitedy''  who  is  also 
general  superintendenty^  can  bind  the  company 
by  his  indorsement  as  * '  gen'lsupt, '  * 
Rule  for  judgment  fbr  want  of  a  sufficient  affi- 
davit of  defence. 
Assumpsit  by  holder  J^nst   indprscr  of  a. 
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promissory  note,  of  which  the  following  is  a 
copy : — 

^3ioM-  Chicago,  Oct.  5th,  1877. 

Three  months  after  date  we  promise  to  pay  to  the  As- 
bestos Pat.  Fibre  Co.,  Limited,  Philada.,  or  order,  Three 
hundred  and  ten  ^^  Dollars,  at  No.  85  Lake  St.,  Chi- 
cago. 
Ko.        Due  Tan.  5-8. 

[Signed]    Long,  Campbell  &  Co. 

[Indorsed]    Asbestos  Pat.  Fibre  Co.,  Limited. 

}.  S.  Rosenthal,  CVwV  Su^. 
.  S.  Rosenthal. 

The  affidavit  of  defence,  which  was  by  a  mana- 
ger of  the  company,  set  forth :  That  the  said 
J.  S.  Rosenthal  was  in  fact  the  general  superin- 
tendent of  said  limited  partnership  association, 
and  was  also  a  member  and  manager  thereof,  but 
that  he  placed  the  name  of  said  association  upon 
the  back  of  said  note,  wholly  without  the  knowl- 
edge or  authority  of  any  other  of  the  members  or 
managers  of  sa!d  association,  and  under  the  fol- 
lowing circumstances,  viz. :  The  said  association 
were  holders  of  a  certain  other  note,  drawn  by 
Long,  Campbell  &  Co.,  dated  July  2,  1877,  at 
three  months,  for  $310.65.  Prior  to  the  maturity 
of  this  last-mentioned  note,  the  makers  applied 
to  Rosenthal  for  an  extension  of  time,  which  he 
declined,  and  stated  he  could  not  give  the  com- 
pany's note,  but  would  give  his  individual  note, 
in  order  to  help  them,  and  expected  them  to  send 
him  their  note  in  return.  Accordingly  Rosen- 
thal sent  to  Long,  Campbell  &  Co.,  as  an  accom- 
modation, his  individual  note  for  $310.65,  and 
received  the  note  in  suit  in  return,  which  Rosen- 
ijial  indorsed  with  the  name  of  the  company  de- 
fendant over  his  signature  as  General  Supt.,  and 
added  his  individual  indorsement.  The  affidavit 
set  forth,  further,  that  some  time  prior  to  the  ma- 
turity of  the  note,  Rosenthal  had  ceased  to  be  a 
member  or  manager  of  the  company. 

<?,  M,  Dallas^  showed  cause.  This  transaction 
was  entirely  between  Rosenthal  and  Long,  Camp- 
bell &  Co.  The  indorsement  is  irregular ;  Rosen- 
thal could  not  bind  the  company  as  **gen'l 
supt.,"  and  it  would  be  ultra  vires  for  the  com- 
pany to  lend  its  credit  to  one  of  its  members. 
Act  of  June  2,  1874,  \\  5  and  7,  P.  L.  273. 

The  irregularity  of  the  indorsement  was  notice 
to  the  holder. 

Prichardy  for  the  rule.  This  note  was  drawn 
to  the  order  of  the  company  defendant.  It  is 
not  denied  a  manager  may  bind  the  company, 
and  the  fact  that  Rosenthal  was  general  superin- 
tendent does  not  make  him  the  less  a  manager. 
That  he  was  a  manager  was  made  public  by  the 
company  in  their  articles  of  association,  of  record. 
He  cited — 

Haldeman  &  Gmhb  v.  Bank,  4  Ca.  .^^o. 

Rule  absolute. 


C.  P.  No.  I.  March  16,  1878, 

McCaxTol  ct  ux.  v.  The  Western  M.  E. 
Church. 

Affidavit  of  defence  law — Instrument  not  within 
—  Certificate  of  loan  which  provides  that  ^*the 
principalis  redeemable  after' ^  a  certain  date-— 
It  is  at  the  option  of  the  debtor  when  it  is  to  be 
paid. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Debt  on  sixteen  certificates  of  loan  in  the  fol- 
lowing form : — 

**  No.  85.  These  are  to  certify  that  Catharine  Yoong 
is  entitled  to  one  share,  equal  to  twenty-five  dollars,  in  the 
stock  created  by  the  Western  Methodist  Episcopal  Church 
of  the  city  of  Philadelphia,  for  the  purpose  of  payiog  the 
claims  now  existing  against  the  said  church,  and  to  aid  in 
furnishing  the  building  for  Divine  worship.  Interest  pay- 
able half  yearly  from  the  first  day  of  January,  1835,  and 
the  principal  redeemable  after  the  first  day  of  January, 
1840.  For  the  payment  of  the  principil  and  interest  the 
faith  and  property  of  this  corporation  is  hereby  pledged. 
Transferable  m  person  or  by  powv  r  of  attorney. 

Witness  the  seal  of  the  corporation  and  signatures  of 
president  and  secretary  of  the  board  of  trustees,  at  Phila- 
delphia, this  22d  day  of  October,  1834. 

Richard  Benson, 

[SEAL  OF  THE  "I  President. 

CORPORATION.  J  ROBERT  RaY, 

iiecretary. 

The  said  Catharine  Young  afterwards  intermar- 
ried with  the  plaintiff,  Robert  McCarroll. 

The  affidavit  of  defence  set  forth :  That  the 
interest  on  the  sixteen  several  certificates  of  loan 
or  shares  of  stock,  upon  which  suit  is  brought,  has 
been  fully  paid  by  the  corporation  defendant  to 
the  plaintiffs  up  to  the  first  day  of  January  A.  D., 
1878,  and  that  there  is  no  payment  of  interest  now 
due  or  owing  on  said  certificates;  that  defendant 
is  advised  and  believes  that  the  principal  sums  of 
said  certificates  are  not  due  or  demandable,  and 
cannot  be  claimed  or  recovered  by  plaintiffs  with- 
out the  coi^nt  of  said  defendant,  the  same  being 
on  their  face  payable  at  the  option  of  the  said 
corporation  defendant,  after  a  certain  day  therein 
fixed,  to  wit,  the  first  day  of  January,  1840. 

H,  C  Thompson y  for  the  rule. 

The  certificates  are  on  their  face  redeemable; 
it  is  not  said  at  whose  option,  and  it  is  to  be  pre- 
sumed they  are  redeemable  at  the  option  of  either 
party.  The  case  is  not  different  from  any  other 
contract  as  to  mutuality. 

[BiDDLE,  J.,  referred  to  the  case  of  an  irre- 
deemable ground  rent.] 

This  case  is  not  analogous  to  that  of  a  ground 
rent,  where  a  time  may  be  fixed,  beyond  which 
it  is  not  redeemable;  here  the  principal  is  ex- 
pressed to  be  redeemable  after  Jan.  i,  1840. 

Jas,  Gay  Gordon^  contra.  **  Redeemable" 
means  recoverable,  having  a  capacity  for  repur- 
chase.   It  implies  an  act  to  be  done  by  the  party 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


211 


issuing  the  evidence  of  indebtedness,  and  not  en- 
fbrce25)le  by  the  holder  against  the  will  of  the 
former. 

Union  Canal  Co,  v.  Antillo,  4  W.  &  S.  553. 

Thompson^  in  reply.  In  the  case  cited  the 
principal  was  expressly  made  redeemable  at  the 
option  of  the  company. 

Rule  discharged. 


C.  P.  No.  4.  March  16, 1878. 

McMurdy   v.    Connecticut    General    Life 

Insurance  Company  of  Hartford. 
Practice — Commission  to  take  testimony  in  an- 
other State — Interrogatories —  Whether  irrele- 
vant interrogatories  in  chief  can  be  stricken  off 
before  the  commission  is  issued- —  When  part  of 
the  res  gestce^  they  cannot  be  stricken  off — The 
proper  form  of  objection  is  by  exceptions. 
Rule  to  strike  off  an  interrogatory  in  chief  in 
a  commission  about  to  issue  to  Lafayette ,  Indiana. 
Debt  on  a  contract -of  insurance.     One  count 
in  the  narr.  averred  that  the  contract  consisted  of 
a  certain  p>olicy  of  life  insurance,  containing  an 
explanation  and  an  agreement  as  to  the  meaning 
of  certain  portions  of  the  application ;  and,  fur- 
ther, that  the  defendants*  medical  examiner  was  to 
fully  explain  the  questions  to  be  asked  the  appli- 
cant   The  commission  was  to  take  the  testimony 
of  the  medical  examiner,  and  contained,  inter  aHa, 
the  following  interrogatory :  **  Is  the  application 
to  be  handed  you  by  the  commissioner  the  origi- 
nal one  identified  by  you?  and  in  what  order  in 
point  of  time  did  you  put  the  questions  in  said 
q)plication  to  the  applicant  ?  which  question  did 
you  ask  first  ?    The  question  in  form  *  B.  5 ,'  as  to 
fits  or  convulsions,  or  the  one  in  form  *B.  8,* 
as  to  malformation,  serious  illness,  personal  in- 
jury, or  if  he  had  undergone  any  surgical  opera- 
tion?" 
A,  Sydney  Biddle,  for  the  rule. 
The  interrogatory  is  irrelevant  because  it  is 
immaterial  at  what  point  of  time  before    the 
policy  was  finally  accepted  by  the  company  the 
questions  or  explanations  were  given.     The  con- 
tract dated  from  the  time  of  its  acceptance  by 
the  company,  and  the  contemporaneous  explana- 
tions forming  part  of  the  contract  and  the  an- 
swers to  the  questions  must  have  been  accepted  at 
the  same  time. 

Arnold^  contra.  The  materiality  of  the  inter- 
rogatory appears  from  testimony  already  received 
under  a  prior  commission  which  has  been  returned 
and  opened. 

The  Court.  We  have  no  doubt  that  this  is  a 
very  proper  time  to  make  the  objection,  but  we 
are  clearly  of  the  opinion  that  the  proper  form  for 
objection  is  by  exceptions  and  not  by  rule.  But 
diaegarding  the  form  of  the  objection,  the  mat- 
ter inquired  of  appears  to  be  part  of  the  res  gestce^ 


and  we  cannot  say,  therefore,  that  it  is  immate- 
rial. 

Rule  discharged. 

Oral  opinion  by  Thayer,  P.  J. 

[See  Moelling  v.   Navigation   Company,  4  Weekly 
Notes,  7a*] 


n.  g).  ©ircuit  eourt— 


Oct.  1877. 
The  Bark  Religione  e  Liberta. 

Charter  party — Stipulation  to  sail  in  ballast  to 
port  of  lading —  Whether  complied  with  by  sail- 
ing with  cargo  of  salt — Damage. 

A  clause  in  a  charter  that  the  vessel  shall  sail  without 
delay,  and  in  ballaitt  to  enter  upon  the  charter,  is  suffi- 
ciently performed  if  the  vessel  carry  a  cargo  of  salt,  where 
no  damage  is  shown  to  have  resulted. 

Quare^  whether,  if  damage  is  shown,  the  charterer  is 
put  to  a  cross  action. 

Appeal  from  the  District  Court  in  Admiralty. 

The  bark  was  chartered  to  sail  to  Philadelphia, 
and  be  loaded  by  the  respondents  with  a  cargo 
of  grain  for  Europe.  The  charter  party  con- 
tained the  following  clause : — 

"  It  is  understood  that  the  vessel,  being  already  char- 
tered for  a  previous  voyage,  has,  after  completion  of  the 
same,  to  return  to  Philadelphia  without  delay,  and  in 
ballast^  to  enter  upon  this  charter." 

While  discharging  at  Liverpool,  under  the  first 
charter,  the  master  made  another  charter  with  a 
third  party,  whereby  the  bark,  which  was  of  the 
register  of  868  tons,  was  loaded  with  about  600 
tons  of  salt,  which  it  carried  to  Philadelphia,  and 
delivered  to  the  consignee  (the  salt  charter  stipu- 
lating for lay  days),  and  about  fifteen  days 

were  consumed  in  discharging  the  salt. 

After  the  discharge  of  the  salt  at  this  port,  the 
master  reported  to  the  respondents,  who  refused 
to  receive  the  bark.  Freights  having  declined, 
this  action  was  thereupon  brought  to  recover  the 
difference. 

Numerous  witnesses,  ship-brokers  and  others, 
were  examined  on  the  question  whether  salt  was 
considered  ballast,  the  weight  of  the  testimony 
being  that  it  was  not,  and  that  ballast  only  in- 
cluded an  unmerchantable  commodity. 

The  District  Court  (Cadwalader,  J.,  giving 
an  oral  opinion)  sustained  the  libel,  and  entered 
a  decree  in  favor  of  the  bark,  from  which  decree 
respondents  took  this  appeal. 
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JVard  and  Henry ^  for  the  appellants  (respond- 
ents). 

The  manner  of  freighting  vessels  for  Europe 
from  the  United  States  requires  that  the  charterer 
should  have  the  option  of  loading  the  moment 
the  vessel  arrives,  so  as  to  have  the  advantage  of 
a  rise  in  freight.  Hence  the  stipulation  to  sail 
in  ballast. 

Such  a  stipulation  is  a  condition  precedent. 

Ix>wber  V.  Bangs,  2  Wall.  736. 

Glaholm  v.  Hays,  2  M.  &  Gr.  257. 

Croockewit  v.  Fletcher,  i  H.  &  N.  893. 

Ollive  V.  Booker,  i  Exch.  416. 
It  is  not  a  question  whether  the  master  could 
take  salt  instead  of  stone  for  ballast,  although  this 
is  more  than  doubtful  under  the  evidence.  A 
cargo  of  salt  must  be  entered  at  the  custom 
house,  and  be  discharged  at  a  proper  wharf  in 
proper  weather.  Hence  a  cause  of  detention  not 
occurring  to  a  vessel  sailing  in  ballast.  Here  the 
master,  after  chartering  to  respondents  **  to  sail 
in  ballast,"  dJcXyya^y  re-chartered ^t  Liverpool  for 
a  cargo  of  salt,  giving  the  privilege  of  lay  days 
to  the  charter.*  The  Philadelphia  charterer  was 
therefore  at  the  mercy  of  the  Liverpool  charterer, 
who  could  have  detained  the  vessel  after  arrival, 
and  the  Philadelphia  charterer  might  lose  the 
chance  of  the  market. 

It  is  not  a  question  of  damages,  but  whether 
we  were  bound  to  accept. 
Flanders^  contra. 

Any  heavy  merchandise  in  quantity  sufl&cient 
to  trim  or  stiffen  the  vessel  is  ballast. 

Abbott  on  Shrpping,  4. 

Towse  V.  Henderson.  4  Ex.  889. 
Even  if  not  so,  yet  the  stipulation  to  sail  in 
ballast  is  not  a  condition  precedent,  but  a  mere 
agreement,  a  breach  of  which  makes  the  parties 
liable  in  damages,  if  damage  can  be  shown. 

Tarrabochia  v,  Hickie,  I  H.  &  N.  183. 

Dimech  v,  Corbett,  12  Moore  P.  C.  199. 

Davidson  v,  Gwynne,  12  £^t,  381. 

Spee's  Abbott,  188. 

Mc Andrew  v.  Chappie,  L.  R.,  i  C.  P.  643. 

Fothergill  v.  Walton,  8  Taunt.  576. 
Jan.  17, 1878.  The  Court.    Decree  afl5rmed, 
with  costs. 


Feb.  IS,  1878. 
Mack  V.  Baker  et.  al. 
Promissory  note —  Consideration — Holder  of  note 
as  collateral  not  a  purchaser  for  value — The 
general  commercial  law  of  the  United  States  in 
this  particular  is  not  inconsistent  with  the  deci- 
sions of  the  Courts  of  Pennsylvania. 
Rule  for  judgment  for  want  of  a  sufl&cient  aflft- 
davit  of  defence. 


Assumpsit  on  a  promissory  note  made  by  the 
defendants  to  the  order  of  one  Zahn,  and  by  him 
endorsed  to  the  plaintiff. 

The  aflftdavit  of  defence  alleged  that  the  note 
in  suit  was  given  in  renewad  of  a  note,  for 
which  the  defendant's  firm  never  received  any 
consideration;  that  the  original  note  was  given 
to  Cummings  &  Co.  to  be  discounted  by  them 
for  the  benefit  of  defendant's  firm,  but  that  Cum- 
mings &  Co.  never  had  the  same  discounted,  but 
passed  it  over  to  Zahn,  to  secure  the  payment  of 
an  antecedent  debt  due  him  by  Cummings  &  Co. 

H.  Goodwiny  for  the  rule. 

The  defence  that  the  note  was  given  to  the 
plaintiff  as  collateral  only,  although  established, 
perhaps,  in  the  States  of  Pennsylvania  and  New 
York  (Coddington  v.  Bay,  20  Johnson,  637), 
has  been  declared  invalid  by  the  Supreme  Court 
of  the  United  States  in — 

Swift  V,  Tyson,  16  Peters,  15.     See  also — 
Byles  on  Bills,  *I24,  ^229-232. 

The  renewal  of  a  note  implies  a  forbearance, 
which  is  a  sufficient  consideration. 
Tully  contra,  cited — 

Cummings  v.  Boyd,  4  Weekly  Notes,  66.* 
Royer  v.  The  Keystone  Bank,  Id.  86. 

March  26,  1878.  The  Court  (Cadwalader, 
J.).  After  consideration,  I  do  not  doubt  the 
correctness  of  the  decision  of  the  Supreme  Court 
of  Pennsylvania  in  Royer  v.  The  Bank,  supra. 
There  is  an  extrajudicial  remark  of  Judge  Story 
in  Swift  V,  Tyson  (16  Peters,  15),  in  which  he 
holds  that  the  taking  of  a  note  simply  as  collateral 
security  is  a  sufficient  consideration,  and  gives 
the  purchaser  a  better  title  than  the  endorser 
had.  But  this  is  no  part  of  the  decision,  which 
is  that,  where  the  note  is  taken  in  payment,  the 
consideration  is  sufficient. 

Where  time  or  indulgence  is  given,  or  some- 
thing is  done  to  change  the  relations  of  the  par- 
ties to  the  original  consideration,  the  case  is 
different ;  but  here  the  defence  is  sufficient,  ac- 
cording to  Royer  v.  The  Bank,  supra. 

The  doubt  I  had  of  the  case  was  as  to  the  re- 
newal of  the  note ;  whether  that  was  not  equiva- 
lent to  giving  time.  It  is  so  generally,  unless 
the  ordinary  effect  is  negatived  by  peculiar  cir- 
cumstances. Here  the  time  given  was  on  the 
collateral  and  not  on  the  original  debt,  and  hence 
could  not  suspend  the  right  of  action,  as  has  been 
often  decided. 

Rule  discharged. 

*  See  additional  report  of  Cummings  v.  Boyd,  4 
Weekly  Notes,  538. 
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Vol.  v.]    THURSDAY,  APRIL  11,  1878.    [No.  11. 


gjupreme  Court, 


June,  '77.  Oct.  2,  1877. 

Hester  et  al.  v.  Commonwealth. 

Criminal  lam — Murder — Discharge  of  prisoner 
remaining  untried  after  two  terms  of  Court — 
Entry  of  a  nolle  prosequi — Ejfect  of— No  bar 
to  a  subsequent  prosecution  for  the  same  offence 
— Evidence — Competency  of  witness — Validity 
of  apardoh  not  impaired  by  slight  irregularities 
in  its  form — Conviction  in  the  Court  of  Quar- 
ter Sessions  of  a  crime  triable  only  in  the  Oyer 
and  Terminer y  a  nullity — Connection  of  pris- 
soner  with  criminal  organization — Testimony 
of  accomplice — Must  be  corroborated  in  some 
material  part  which  connects  prisoner  with  the 
crime —  Collateral  mcUter —  What  constitutes — 
Ansiver  of  a  witness  thereto  conclusive  upon 
the  party  who  asks  the  question — Res  gesta- 
Declarations  of  prisoner  relative  to  his  return 
from  flight  and  surrender  ^  not  part  of  res  gestce 
— Evidence  showing  that  witness  had  pre- 
viously related  the  same  facts  to  which  he  testi- 
fies—  When  admissible, 

A  prisoner,  tinder  indictment  for  murder,  pleaded  in 
bar  a  former  arrest  and  indictment  for  the  same  offence 
and  discharge  under  the  statute  after  remaining  untried 
for  two  terms  of  Court.  The  record  showed,  that  soon 
after  the  second  term  of  Court,  held  subsequent  to  the 
prisoner's  commitment,  had  expired,  a  nolle  prosequi  was 
entered  in  his  case  and  on  motion  he  was  discharged : 

Held  (affirming  the  judgment  of  the  Court  below),  that 
the  record  did  not  show  a  discharge  under  the  two  term 
provision  of  the  statute,  and  the  entry  of  the  nolle  prosequi 
was  not  a  bar  to  the  second  indictment. 

Per  Woodward,  J.  At  common  law  a  nolle  prosequi 
may  at  any  time  be  retracted,  and  it  not  only  is  no  bar  to 
a  sobsequent  prosecution  on  another  indictment,  but  may 
be  so  far  cancelled  as  to  permit  a  revival  of  procedings  on 
the  original  bilL 

A  confessed  accomplice  in  a  murder,  offered  as  a  wit- 
ness to  fasten  participation  in  the  crime  upon  the  prisoner, 
was  objected  to  on  the  ground  that  he  had  been  convicted 
of  larceny,  sentenced  to  three  years*  imprisonment,  and 
the  period  of  his  sentence  had  not  yet  expired.  This  ob- 
jection was  met  by  the  production  of  a  pardon  granted  by 
the  Governor.  Against  this  it  was  alleged  that  the  rules 
of  the  Board  of  Pardons  had  not  been  observed,  and  that 
the  full  sentence  of  the  Court  was  not  recited.  The  par- 
don was  regular  in  form,  except  that  it  did  not  set  forth, 
as  required,  the  direction  for  the  restoration  of  the  pro- 
perty stolen,  or  the  payment  of  its  value : 

Held  (affirming  the  judgment  of  the  Court  below),  that 


the  pardon  was  not  thereby  avoided,  but  was  controlling 
and  conclusive  upon  the  Court 

The  same  witness  was  further  objected  to  on  the  ground 
that  he  had  been  convicted  of  highway  robbery,  sentenced, 
and  afler  'serving  a  portion  of  his  time  was  discharged 
under  the  Act  of  May  i,  1861.  It  was  claimed  he  was 
incompetent  to  testify,  not  having  oomplied  with  the  terms 
of  his  sentence.  The  record  of  his  conviction  showed  the 
trial  to  have  been  held  in  the  Court  of  Quarter  Sessions : 

Heldt  that  the  record  showing  a  conviction  in  the  Quar- 
ter Sessions  for  a  crime  triable  only  in  the  Oyer  and  Ter- 
miner, the  whole  proceeding  was  a  nullity  and  was  pro- 
perly disregarded  by  the  Court  below. 

Dougherty  v.  Commonwealth  (19  Sm.  286),  followed. 

In  a  trial  for  murder  which  was  preceded  by  highway 
robbery,  the  Commonwealth  offered  to  prove  that  defend- 
ants were  members  of  a  secret  organization,  which  had  for 
its  object  the  commission  of  crimes,  chiefly  beatings,  ar- 
sons, robberies,  and  murders,  and  the  protection  of  its 
members  from  arrest  and  punishment.  The  purpose  was 
to  show  an  extensive  organization  of  conspirators,  and  that 
the  robbery  and  murder  with  which  defendants  were  charged 
were  within  the  general  scope  of  the  conspiracy,  also  as 
tending  to  show  opportunity,  preparation,  and  disposition 
to  commit  the  crimes,  and  to  corroborate  other  testi- 
mony and  explain  the  conduct  of  the  prisoners  and  their 
associates.  The  Court  admitted  the  testimony  so  far  as 
to  prove  the  fact  of  membership  in  such  an  organization, 
confining  the  evidence  to  facts  that  existed  at  the  time  oif 
the  murder: 

Held^  that  such  evidence  was  clearly  competent  to  the 
extent  to  which  it  was  admitted. 

It  was  shown  that  on  the  night  preceding  the  murder 
the  prisoners  and  others  charged  with  participation  in  the 
murder  met  together  at  a  certain  saloon  and  remained 
there  till  nearly  daylight: 

Held^  that  evidence  was  properly  admitted  to  show  that 
this  saloon  was  a  common  resort  of  members  of  the  secret 
organization  referred  to. 

The  testimony  of  an  accomplice,  before  it  is  accepted 
as  true,  should  be  corroborated  by  unimpeachable  testi- 
mony in  some  material  part  which  affects  the  prisoner  on 
trial  .and  connects  him  with  the  offence.  But  it  is  not 
necessary  that  the  corroboration  be  by  direct  testimon- . 
It  may  be  by  such  circumstances  as  satisfy  the  jury  of  the 
fact.    (Per  Elwell,  P.  J.,  approved  by  Supreme  Court ) 

Defendants  proposed  to  prove  that  K.,  the  principal  wit- 
ness for  the  Commonwealth,  had  been  guilty  of  various 
crimes;  this  for  the  purpose  of  contradicting  K.,  who  on 
cross-examination  had  denied  these  charges : 

Held  (affirming  the  judgment  of  the  Court  below),  that 
the  questions  put  on  cross-examination,  being  as  to  mat- 
ters unconnected  with  the  cause  or  with  the  parties,  came 
within  the  rule  of  collateral  matter,  and  were  not  subject 
to  contradiction. 

Statements  made  by  prisoner  to  outside  parties  relative 
to  his  return  home  and  surrender  into  custody,  cannot  be 
made  evidence  on  the  principle  of  res  gesta. 

When  testimony  is  given  tending  to  discredit  the  state- 
ment of  a  witness,  evidence  is  admissible  to  show  that  he 
had  previously  related  the  same  thing  to' other  parties,  not 
to  show  that  his  statement  is  true,  but  that  it  is  not  a  fab- 
rication of  recent  date. 

Error  to  the  Oyer  and  Terminer  of  Columbia 
Comity. 
Patrick  Hester,  Peter  McHngh,  and  Patrick 
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I'uUy  were  jointly  indicted  February  7, 1877,  for 
the  murder  of  Alexander  W.  Rea.  McHugh  and 
Tully  severally  pleaded  not  guilty. 

Hester  filed  a  special  plea  to  the  eftect  that,  in 
December,  1868,  he  had  been  arrested  for  the 
murder  of  said  Rea,  and  in  February  following 
was  indicted  by  the  Grand  Jury  of  Columbia 
County,  and  that  he  remained  confined  in  the 
jail  of  said  county  until  May  11,  1869,  when  he 
was  discharged.  That  between  the  time  of  his 
commitment  and  his  discharge,  two  terms  of  the 
Court  of  Oyer  and  Terminer  of  said  county  were 
held,  at  one  of  which  defendant  might  and  should 
have  been  tried;  and  he  prayed  judgment 
whether  he  should  be  again  charged  with  the 
same  felony  of  which  he  had  already  been  acquit- 
ted and  discharged. 

The  District  Attorney  filed  a  replication  aver- 
ring that  the  time  of  the  Court  during  February 
term,  1869,  being  the  first  term  held  after  Hes- 
ter's arrest,  was  fully  occupied  in  the  hearing  of 
other  cases ;  that  the  next  succeeding  term  was 
in  May,  1869,  expiring  on  the  8th  of  said  month, 
and  was  likewise  fully  occupied  in  the  hearing  of 
other  cases;  that  on  the  nth  of  said  month  of 
May  the  District  Attorney  by  leave  of  Court  en- 
tered a  nolle  prosequi  as  to  the  said  Patrick  Hes- 
ter, and  he  was  on  motion  discharged  from  cus- 
tody. The  Court  (Elwell,  P.  J.)  overruled 
the  above  special  plea,  and  ordered  the  defend- 
ant to  plead  over,  being  of  opinion  that  the 
record  did  not  show  that  the  prosecution  was  in 
fault  for  two  terms  in  not  bringing  defendant  to 
trial  on  the  former  indictment,  nor  that  the  de- 
fendant had  been  discharged  under  the  two  term 
provision  of  the  statute,  but  by  the  entry  of  a 
nolle  prosequi^  which  did  not  constitute  a  bar  to 
another  prosecution  for  the  offence  charged  in 
the  then  pending  indictment.  Exception.  (First 
assignment  of  error.) 

Hester  then  pleaded  not  guilty,  and  on  Febru- 
ary 8,  1877,  the  case  against  the  defendants  came 
on  for  trial  before  Elwell,  P.  J.  The  follow- 
ing facts  appeared  from  the  testimony  : — 

Alexander  W.  Rea,  a  prominent  citizen  and 
resident  of  Centralia,  Columbia  County,  left  his 
home  in  his  usual  health  on  the  morning  of  Sat- 
urday, Oct.  17,  1868.  Not  returning  in  the 
evening  search  was  made  for  him,  and  on  the 
following  morning  his  dead  body  was  found  about 
a  mile  from  Centralia,  near  what  was  known  as 
the  '*  Water  Barrel"  on  the  public  road  leading 
to  Mt.  Carroel  in  Northumberland  County.  His 
body  was  lying  a  short  distance  from  the  road, 
in  a  cleared  spot,  with  brush  all  around  and  a 
path  leading  to  it,  and  was  pierced  by  six  pistol 
balls.  No  watch  or  money,  except  a  few  copper 
coins,  was  found  on  his  person. 

The  Commonwealth  offered  evidence  tending 
to  prove  that  this  Saturday  being  the  general  pay 


day  in  the  coal  regions,  a  party  of  men  had  con* 
cealed  themselves  near  the  road  at  this  point  ex- 
pecting that  the  deceased,  who  was  superintend- 
ent of  a  coal  company,  would  pass  with  a  large 
amount  of  money,  and  that  on  his  coming  up 
they  had  stopped  him,  robbed  him,  and  killed 
him.  Rea  was  seen  to  leave  Centralia  about 
twenty  minutes  past  nine  Saturday  morning. 
Several  persons  driving  along  the  road  by  the 
**  Water  Barrel"  a  short  time  before  deceased 
must  have  reached  there,  saw  four  or  five  men  at 
the  roadside  who  disappeared  at  their  approach. 

The  Commonwealth  offered  as  a  witness  Daniel 
Kelly,  a  confessed  accomplice  in  the  murder  of 
Rea.  He  was  objected  to  by  defendants'  counsel 
for  reasons  which  are  fully  set  forth  and  con- 
sidered in  the  opinion  of  the  Supreme  Court 
{post^  p.  219.)  Objections  overruled  and  witness 
admitted  to  testify.  Exceptions.  (Second  and 
third  assignments  of  error.) 

According  to  Kelly's  testimony  the  robbery 
and  murder  of  Rea  was  planned  on  the  night  of 
the  1 6th  of  October,  1868,  at  the  saloon  of 
Thomas  Donahue,  in  Ashland,  and  was  the  sug- 
gestion of  the  defendant,  Patrick  Hester.  There 
were  present  at  the  conspiracy  ten  persons,  viz. : 
Patrick  Hester,  Peter  McHugh,  Patrick  Tully, 
Ned  Skivengton,  Brian  Campbell,  James  Brad- 
ley, William  Muldowney,  Roger  Lafferty,  Jack 
Dalton,  and  the  witness,  Kelly.  Their  object 
was  money,  Hester  informing  the  others  that  Rea 
would  go  to  Mount  CarmePthe  next  morning  to 
pay  the  men,  and  he  said,  *'  There  was  money  in 
it ;  that  it  was  a  good  job  if  done  clean ;  eighteen 
or  nineteen  thousand  dollars.**  They  2dl  had 
pistols.  Lafferty  provided  the  powder  and  ball 
and  loaded  the  pistols.  They  stayed  at  Donahue's 
saloon  drinking  till  nearly  daylight,  when  all  ex- 
cept Lafferty  started  out  for  the  place  where  they 
were  to  lie  in  wait  for  Rea.  Before  reaching 
there,  first  Muldowney,  then  Hester  and  Skiveng- 
ton, for  different  reasons,  separated  from  the 
party,  Hester  giving  his  pistol  to  witness,  with 
the  remark,  "Your  pistol  is  no  good ;  take  mine, 
for  I  know  it  is  sure."  The  remaining  six  went 
on  and  arrived  at  the  place  known  as  the  "Water 
barrel"  in  the  early  morning,  and  Dalton,  who 
was  the  only  one  of  the  party  who  knew  Rea, 
went  upon  the  road  to  give  the  signal  of  his  ap- 
proach, whilst  the  others  concealed  themselves  in 
the  bushes  near  by.  They  waited  there  a  long 
time,  during  which  several  persons  passed  on  the 
road,  and  finally  Rea  drove  up  in  a  bu^y  and 
stopped  at  the  water  barrel  to  allow  his  horse  to 
drink,  Dalton  gave  the  signal,  and  they  all  rushed 
out  with  cocked  pistols.  Rea  immediately  got 
out  of  the  buggy,  and  without  saying  a  word, 
gave  up  his  watdi  and  money,  about  seventy  dol- 
lars. A  discussion  then  arose  as  to  what  they 
would  do  with  Rea,  which  was  terminated  by 
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McHugh  declaring, '  *  I  will  not  be  hunted  through 
the  world  by  any  living  man,"  and  with  that 
the  shooting  began.  Rea  ran  off  the  road  into 
the  bushes  and  there  fell.  McHugh,  TuUy,  and 
the  witness  ran  after  him,  and  Tully,  placing  a 
pistol  behind  his  ear,  fired  the  last  shot,  and 
that  finished  him.  They  then  returned  to  the 
moimtain,  divided  the  spoil  and  separated.  About 
a  month  afterward  Thomas  Donahue,  the  saloon 
keeper,  was  arrested  for  this  murder.  The  day 
after  the  arrest  the  witness,  Tully,  McHugh,  and 
several  others  of  the  party  went  and  informed 
Hester  of  the  fact,  who  replied :  "  It  is  near  time 
that  I  should  clear  out,"  and  he  left  that  night. 
The  next  night  or  two  afterwards  witness,  Tully, 
and  McHugh  also  left  for  fear  of  being  arrested. 
The  Commonwealth  then  offered  to  prove  by 
Kelly  and  other  witnesses,  that  at  the  time  of  the 
murder  of  Rea  and  for  years  prior  thereto,  there 
existed  in  the  coal  regions  of  Schuylkill,  Carbon, 
Luzerne,  Columbia,  and  Northumberland  coun- 
ties, an  organization  whose  members  were  bound 
by  obligations  to  secrecy,  and  who  were  known 
to  and  communicated  with  each  other  by  signs 
and  passwords;  that  such  organization  was- sub- 
divided into  divisions ;  that  at  the  head  of  each 
division  was  an  officer  called  the  '*  body-master;" 
\hat  at  the  head  of  all  the  divisions  for  each 
county  was  an  officer  known  as  the  **  county  del- 
egate;" that  this  organization  was  known  as  the 
*' Ancient  Order  of  Hibernians,"  and  also  as 
"  MoUie  Maguires ;"  that  it  had  for  its  chief  and 
main  purposes  the  commission  of  crimes,  chiefly 
beatings  of  others,  arsons,  robberies,  and  murders, 
and  also  the  protection  of  its  members  from 
arrest  and  punishment  for  such  crimes,  by  secret- 
ing the  criminals,  aiding  their  escape,  the  em- 
ployment of  counsel  for  their  defence,  and  obtain- 
ing false  testimony  to  secure  acquittals ;  that  the 
practice  and  rules  of  the  organization  were,  that 
the  body-master  selects  members  of  the  division 
of  which  such  body-master  is  the  head  to  commit 
crimes,  and  that  such  members  are  bound  to  obey 
on  penalty  of  provoking  personal  violence  and 
oftentimes  death  upon  themselves;  that  Patrick 
Hester  was  the  body-master  for  the  division  at 
Locust  Gap,  and  the  acting  county  delegate  for 
Northumberland  County  at  the  time  of  the  mur- 
der of  Rea  and  for  months  prior  thereto ;  that  at 
the  time  of  the  murder  of  Rea  the  ten  men  en- 
gaged in  the  conspiracy  (referred  to  above)  and 
Thomas  Donahue,  at  whose  saloon  they  met,  were 
members  of  this  organization,  and  that  Tully, 
McHugh,  Bradley,  Skivengton,  and  Lafferty  were 
members  of  the  division  of  which  Hester  was 
body-master.  This  evidence  was  offered  (i)  as 
showing  an  extensive  organization  of  conspirators 
to  commit  crime,  having  the  robbery  and  murder 
of  Rea  within  the  general  scope  of  the  conspiracy ; 
(a)  as  tending  to  show  opportunity,  means,  pre- 


paration, and  disposition  on  the  part  of  the  pris- 
oners for  the  commission  of  the  crime  in  ques- 
tion ;  (3)  as  explanatory  and  corroborative  oi 
the  testimony  of  Kelly  as  to  the  nature  of  the 
consultation  and  arrangement  to  rob  and  murder 
Rea  made  at  Donahue's  saloon  on  the  evening  of 
October  16;  (4)  as  bearing  upon  the  question 
why  so  large  a  number  of  persons  should  have 
engaged  in  this  murder,  in  daylight,  on  a  much- 
travelled  road,  and  in  a  populous  neighborhood. 
These  circumstances  suggest  that  the  confederates 
were  bound  by  extraordinary  ties,  and  the  exist- 
ence of  this  organization  explains  these  extra- 
ordinary ties. 

Defendants'  counsel  objected  to  the  admission 
of  this  evidence  on  the  grounds,  inter  alia,  that 
as  the  testimony  showed  that  the  Society  in  ques- 
tion had  no  agency  in  the  alleged  conspiracy, 
but  that  the  prisoners  acted  upon  their  own  indi- 
vidual responsibility,  that  evidence,  therefore,  as 
to  the  nature  of  the  Society  and  the  relations 
prisoners  sustained  to  it,  it  was  incompetent  and 
irrelevant. 

The  Court  overruled  the  objections,  saying: 
**I  am  of  opinion  that  this  offer  is  on  the  very 
outer  verge  of  any  evidence  that  has  been  offered 
in  these  trials  so  far  as  I  can  discover.  In  the 
other  cases  they  have  brought  in  the  action  of  the 
society  as  a  society  in  reference  to  matters  on 
trial,  but  I  am  not  prepared  to  say  but  what  evi- 
dence of  the  character  proposed  is  right  and 
proper,  perhaps,  as  explanatory  of  some  of  the 
evidence  given  by  Kelly,  which  evidence  of 
course  must  be  corroborated  before  it  is  given 
any  weight,  and  corroborated  in  the  manner  in 
which  the  law  requires.  I  have  come  to  the  con- 
clusion that  the  Commonwealth  may  prove  the 
fact  of  membership  on  the  part  of  defendants  in 
such  an  organization  as  that  set  forth  in  the  offer, 
confining  the  testimony  to  facts  that  existed  in 
October,  1868,  but  it  is  not  permitted  to  prove 
specific  acts  of  other  members  of  the  Society  either 
before  or  since  that  time. ' '  Exception.  (Fourth 
assignment.) 

The  Commonwealth  further  offered  to  prove 
by  the  witness  Kelly,  that  Donahue's  saloon, 
where  the  scheme  to  rob  and  murder  Rea  was 
formed,  was  a  place  of  meeting  of  the  members 
of  the  Society  above  referred  to,  the  object  of 
the  offer  being  to  establish  a  circumstance,  the 
tendency  of  which  was  to  show  that  ten  persons 
meeting  casually  at  one  place  could  enter  into  a 
conspiracy  to  commit  a  murder,  and  also  as  bear- 
ing on  the  credibility  of  the  witness.  Objected 
to.  Objection  overruled  and  evidence  admitted. 
Exception.     (Fifth  assignment.) 

On  cross-examination  of  Kelly,  defendants* 
counsel  asked  witness  if  he  had  not  once  gone  to 
John  Cannon  and  asked  him  that  in  case  he  (the 
witness)  got  into  trouble  at  any  time  if  he  (Can- 
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non)  would  swear  to  a  lie  to  help  him  out,  and 
on  the  latter's  saying  no,  witness  replied,  **  You 
are  a  damn  mean  man,  I  would  swear  to  a  lie  in 
a  minute.'*  Witness •  denied  ever  making  any 
such  request  or  having  any  such  conversation. 
Afterwards  the  defendants*  counsel,  for  the  pur- 
pose of  impeaching  and  contradicting  Kelly  as  a 
witness,  offered  to  prove  by  John  Cannon,  that 
soon  after  Rea's  murder,  about  the  time  of  Don- 
ahue's arrest,  Kelly  had  called  on  Cannon,  and 
the  conversation  above  recited  taken  place.  Ob- 
jected to,  on  the  ground  that  as  no  inquiry  had 
been  made  of  Kelly  connecting  this  conversation 
with  the  Rea  murder,  it  came,  therefore,  under 
the  head  of  collateral  matter,  and  the  defendants 
were  bound  by  Kelly's  answers.  Objection  sus- 
tained.    Exception.     (Sixth  assignment.) 

On  the  part  of  the  defendants  testimony  was 
given  contradicting  Kelly,  and  showing  that  Hes- 
ter left  home  on  the  i6th  of  November,  1868, 
being  the  day  before  the  arrest  of  Donahue ;  that 
the  reasons  for  his  leaving  were  that  he  was  in 
trouble  with  his  wife  about  another  woman,  and 
was  threatened  with  arrest  on  that  account,  and 
also  on  the  charge  of  illicit  distilling ;  that  he  gave 
as  his  reason  for  going  away  his  fear  of  arrest  on 
account  of  the  discovery  of  his  still,  and  said  he 
would  go  away  and  stay  awhile  with  his  brother 
and  sister  in  Illinois.  Defendants'  counsel  offered 
to  show  that  Hester,  when  in  Illinois,  heard  that 
he  was  accused  of  the  Rea  murder,  and  that  he 
then  said  he  would  go  back  immediately  home, 
this  to  be  followed  by  proof  that  he  did  so  return, 
sent  word  to  the  authorities  that  he  was  there,  and 
they  not  coming  for  him,  drove  over  to  the 
county  seat  and  surrendered  himself  into  custody. 
The  purpose  of  the  offer  being  to  rebut  the  evi- 
dence with  regard  to  his  alleged  flight,  and  to 
contradict  the  testimony  of  Kelly.  Objected  to. 
Objection  sustained,  the  Court  holding  that  what 
Hester  said  in  regard  to  his  return,  surrender,  and 
all  that  was  not  evidence.  Exception.  (Seventh 
assignment.) 

Lewis  Parr,  a  policeman,  one  of  the  witnesses 
for  the  Commonwealth,  testified  that  in  1869, 
when  on  duty  in  the  Columbia  County  jail,  he 
had  overheard  a  conversation  between  Donahue 
and  Hester,  the  former  saying:  **  Pat,  that  was 
a  poor  go  killing  Rea,  wasn't  it  ?"  to  which  Hester 
replied,  '*  It  was  so,  and  if  I  had  to  get  him  shot 
again,  I  would  never  do  it ;  but  we  are  all  right, 
I  can  at  any  time  get  from  five  to  five  hundred 
who  will  swear  we  were  not  there  at  the  time." 

E.  B.  Ikeler,  late  district  attorney  for  Columbia 
County,  was  next  called  on  behalf  of  the  Com- 
monwealth, and  testified  that  soon  after  the  time 
when  the  above  conversation  was  claimed  to  have 
taken  place,  and  before  Hester's  discharge.  Pan- 
had  related  to  witness  substantially  the  same  con- 
versation, and  said  he  had  overheard  it  in  the 


prison.  Objection  was  made  at  the  time  to  the 
admission  of  this  testimony,  but  no  exception 
taken.  Later  in  the  trial  evidence  was  given  on 
the  part  of  defendants  tending  to  discredit  Parr's 
testimony.  Defendants'  counsel  then  moved  to 
strike  out  Ikeler' s  testimony  as  being  mere  hear- 
say, and  not  entitled  to  be  considered  by  the 
jury.  Motion  refused,  the  Court  saying  that, 
though  the  testimony  was,  perhaps,  not  evidence 
in  chief  in  the  first  instance,  yet  as  it  was  given 
it  should  not  now  be  stricken  out,  because  e\'i- 
dence  was  given  affecting  the  testimony  of  Parr, 
and  Ikeler's  testimony  was  for  the  purpose  of 
corroboration.    Exception.  (Eighth  assignment.) 

Defendants'  counsel  proposed  to  prove  that 
Kelly  had  robbed  one  John  Traverse  of  money. 
This  for  the  purpose  of  contradicting  Kelly,  who, 
on  cross-examination,  had  denied  this  charge; 
and,  also,  for  explaining  his  motives  in  becoming 
a  witness  in  the  case  on  trial.  Objected  lo,  as 
being  irrelevant  and  immaterial  matter  as  to 
which  defendants  were  bound  by  the  answers  of 
Kelly.  Objection  sustained.  Exception.  (Ninth 
assignment.) 

The  Court  charged  the  jury,  inter  aliay  as  fol- 
lows :  "  In  this  case  the  Commonwealth  has  given 
direct  and  positive  testimony  by  the  oath  of  an 
accomplice,  that  Peter  McHugh  and  Patrick  Tull/ 
were  present  at  and  assisted  in  the  murder  of  Mr. 
Rea,  and  that  Patrick  Hester  devised  the  plot  and 
furnished,  in  part,  the  means  for  its  execution. 
It  is  also  claimed  that  the  testimony  of  the  ac- 
complice is  corroborated  by  facts  and  circum- 
stances which  entitle  his  testimony  to  belief.  On 
the  ground  of  public  policy  and  of  necessity, 
from  its  being  scarcely  possible  to  detect  conspi- 
racies and  other  great  crimes  without  their  in- 
formation, the  evidence  of  accomplices  has  always 
been  admitted.  They  are  competent  witnesses, 
but  the  practice  has  been  long  settled  that  no 
conviction  should  be  had  upon  the  unsupported 
testimony  of  an  accomplice.  In  fiact  his  testi- 
mony should  always  be  received  with  great 
jealousy  and  caution,  for  upon  his  own  confession 
he  stands  contaminated  with  guilt.  He  admits 
participation  in  the  crime,  which,  by  his  evidence, 
he  would  fix  upon  the  prisoners.  His  chanicter 
is  tainted,  and  he  may  have  strong  and  unad- 
mitted motives  to  deceive.  The  testimony  of  an 
accomplice,  before  it  is  accepted  as  true,  should 
be  corroborated  by  unimpeachable  testimony  in 
some  material  part  which  affects  each  individual 
prisoner  on  trial,  and  connects  him  with  the 
crime.  But  it  is  not  necessary  that  the  corrobo- 
ration be  by  direct  testimony.  It  may  be  by  such 
circumstances  as  satisfy  the  jury  of  the  fact." 

The  prisoners  were  found  guilty  of  murder  in 
the  first  degree,  and  sentence  of  death  was  seve- 
rally pronounced  upon  them.  Defendants  took 
this  writ,  assigning  for  error  the  overruling  of  the 
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special  plea  and  the  rulings  of  the  Court  on  the 
questions  of  evidence  as  given  above. 

John  G.  Freeze  and  S,  F,  Wolverton  (with 
them  John  W,  Fyon,  Brockway^  and  E hue  11)^ 
for  plaintiffs  in  error. 

First  Assignment, — The  record  shows  clearly 
that  Hester  was  entitled  to  his  discharge,  and 
was  actually  discharged  from  imprisonment  on 
this  same  charge  under  the  Act  of  March  31st, 
i860.    (Purd.  Dig.,  page  388,  pi.  57.) 

If  the  mere  fact  that  the  record  shows  that  a 
nolle  prosequi  yf^  entered  by  the  district  attorney 
after  two  terms  of  imprisonment  is  sufficient  to 
deprive  a  prisoner  of  his  right  to  plead  a  dis- 
charge under  this  Act,  the  statute  becomes  a  nul- 
lity, as  the  district  attorney  can  at  any  time  pre- 
vent its  operation.  The  judgment  of  discharge 
here  was  on  a  subsequent  motion  entirely  uncon- 
nected with  the  entry  of  the  nolle  prosequi^  and 
could  have  been  moved  for  regardless  of  any  such 
action. 

Fourth  Assignment. — At  the  time  of  this  trial 
public  sentiment  was  greatly  excited  against  the 
Ancient  Order  of  H ibemians.  All  tWt  was  neces- 
sary was  to  connect  the  names  of  prisoners  with 
this  order,  and  conviction  was  almost  sure  to  fol- 
low. This  case  was  entirely  different  from  the 
so-called  MoUie  Maguire  trials  in  Schuylkill  and 
Carbon  Counties.  There  a  connection  was  pro- 
posed to  be  shown,  and  was  shown,  between  cer- 
tain divisions  of  the  order  and  the  crimes  com- 
mitted. Here  there  was  no  testimony  showing 
any  connection  of  the  society  with  the  crime. 
The  object  of  the  men  here  was  clearly  to  obtain 
money,  and  the  scheme  arose  out  of  an  accidental 
meeting  of  those  concerned,  with  which  the 
society  had  nothing  to  do.  The  admission  of  the 
testimony  in  regard  to  the  MoUie  Maguires,  was, 
in  effect,  to  give  to  the  jury  all  the  evidence 
which  had  been  brought  in  in  other  trials  in  which 
the  society  was  implicated,*and  create  a  prejudice 
against  the  defendants.  The  established  rules  of 
evidence  require  the  rejection  of  such  testimony. 

American  Criminal  Law,  vol.  i.  p.  640. 
G>mmon wealth  v.  Miller,  3  Gushing,  251. 
Chitty's  Criminal  Law,  vol.  i.  p.  564. 
Slate  V.  "Wisdom,  8  Porter,  511. 
Baker  v.  Slate,  4  Arkansas,  56. 
Slale  V,  Arnold,  13  Iredell's  N.  C.  R.  491. 
Dunn  V,  State,  2  Arkansas,  229. 
Kinchelon  v.  State,  5  Humph.  R.  9. 

Fifth  Assignment, — The  connection  of  the  So- 
ciety not  being  shown,  it  was  clearly  irrelevant 
to  diow  that  Donahue's  saloon  was  a  place  of 
meeting  of  the  Society,  much  more  a  place  where 
individual  members  met.  The  second  purpose 
of  the  offer,  the  corroboration  of  an  accomplice 
by  his  own  testimony,  was  still  more  unreason- 
able. The  law  requires  that  an  accomplice  be 
corroborated  by  other  reliable  testimony,  and  his 
evidence  is  of  no  weight  unless  so  corroborated. 


People  V.  Whipple,  9  Cowen,  708. 

Phillipps  on  Evidence,  p.  III. 

King  V.  Farier,  8  C.  &  P.  106. 
Sixth  and  Ninth  Assignments, — A  witness  may 
be  discredited  by  showing  that  on  a  former  occa- 
sion he  made  a  statement  inconsistent  with  his 
statement  at  the  trial,  provided  such  a  statement 
be  material  to  the  issue.  Was  it  not  material  to 
show  that  Kelly,  under  daily  fear  of  arrest,  was  . 
endeavoring  to  wring  from  his  companions  a 
promise  that  they  would  perjure  themselves  on 
his  account.  He  denied  making  such  request. 
To  show  that  he  testified  falsely  in  this,  and  that 
in  connection  with  this  very  offence  he  had 
avowed  his  willingness  to  commit  perjury,,  was 
surely  relevant,  calculated  very  materially  to 
affect  his  credibility. 

Gaines  v.  Commonwealth,  14  Wright,  327. 

Day  V.  Slickney  et  al.^  14  Allen,  257. 

Cameron  v.  Montgomery,  13  S.  &  R.  132. 

Olt  et  al.  V.  Houghton,  6  Casey,  453. 

Batdorff  v.  Farmers*  Nat.    Bank    of   Reading,  11 
Smith,  183. 

Chapman  v.  Coffin,  14  Gray,  454. 

Tyler  v.  Pomeroy,  8  Allen,  480. 

Starks  v.  People,  5  Denio,  108. 

Newton  v.  Ilarrb,  6  New  York,  346. 

Seventh  Assignment, — The  surrender  of  a  pris- 
oner charged  with  crime  has  always  been  con- 
sidered in  favor  of  the  prisoner's  innocence. 
What  Hester  said  when  he  first  learned  that 
suspicion  rested  on  him,  his  voluntary  return  and 
siurrender  were  certainly  evidence  to  rebut  the 
argument  that  he  fled  on  account  of  this  murder. 
It  is  an  established  rule  of  evidence  that  all  the 
surrounding  facts  of  a  transaction,  the  res  gestce^ 
may  be  submitted  to  a  jurj^  and,  in  general,  the 
res  gesta  mean  those  declarations  and  those  sur- 
rounding facts  and  circumstances  which  grow  out 
of  the  main  transaction,  and  have  relations  to  it. 

U.  S.  V.  Craig,  4  Wash.  C.  C.  Rep.  729. 

State  V,  Swink,  2  Dev.  &  Bat.  9. 

State  V,  Stone,  Rice,  147. 

Kirby  v.  State,  7  Yerg,  259. 

Wills  on  Circumstantial  Evidence,  p.  64,  J  48,  p.  75, 

?  5- 
Potts  V.  Everhart,  2  Casey,  498. 
Tompkins  v.  Saltmarsh,  14  S.  &  R.  275. 

John  M,  Clarky  district  attorney,  and  F,  W, 
Hughes  (with  them  C.  R.  Buckalew  and  F,  B, 
Gowen)^  contra. 

First  Assignment, — Hester  did  not  object  to 
the  entry  of  the  nolle  prosequi,  as  he  ought  to 
have  done  if  its  entry  was  injurious  to  him.  He 
does  not  seem  to  have  demanded  a  trial,  and  he 
certainly  did  not  claim  or  secure  a  discharge 
under  the  two-term  regulation  of  the  penal  code. 
We  take  the  record  as  we  find  it,  and  assume 
that  what  was  done  in  Court,  and  by  the  Court, 
was  righdy  done.  An  untried  defendant  is  not 
entitled  to  an  absolute  discharge  at  the  end  of  the 
second  term  under  all  circumstances.  Applica- 
tion must  be  made  at  the  proper  time,  and  pro- 
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per  grounds  for  its  allowance  be  made  to  ap- 
pear. 

Commonwealth  v.  Brown,  2  Weekly  Notes,  153. 

Commonwealth  v.  Sheriff  of  Allegheny,  16  S.  &  R. 

304. 
Clark  V.  Commonwealth,  5  Casey,  129. 

Fourth  Assignment. — The  evidence  relating  to 
the  MoUie  Maguire  organization  was  carefully 
limited  by  the  Court  as  to  time,  and  excluded 
proofs  of  specific  acts  of  other  members  of  the 
Society. than  the  defendants,  either  before  or 
after  October,  1869.  The  admission  of  this  evi- 
dence is  justified  by  decisions  of  the  Supreme 
Court  in  other  cases  of  like  character. 

Carroll  v.  Commonwealth,  4  Weekly  Notes,  109. 

Campbell  7/.  Commonwealth,  Id.  1 14. 
Sixth  ami  Ninth  Assignments. — That  the  offers 
of  evidence  covered  by  these  assignments  were 
properly  rejected,  see — 

Hildeburn  v.  Curran,  15  Sm.  63. 

Wharton  on  Evidence,  J  j  54^1  547.  559- 

Greenleaf  on  Evidence,  vol.  i.  \  449. 

Seventh  Assignment. — All  testimony  relative 
to  Hester's  flight  and  arrest,  including  his  own 
contemporaneous  declarations,  were  admitted; 
what  was  rejected  was  his  alleged  declarations 
about  his  return  and  surrender,  weeks  after  his 
flight,  and  before  the  time  of  his  arrest.  Clearly 
he  could  not  make  testimony  for  himself  in  Illi- 
nois and  other  places,  in  the  absence  of  any  per- 
son representing  the  Commonwealth,  and  inde- 
pendent of  any  fact  or  transaction  put  in  evidence 
by  the  Commonwealth.  The  authorities  cited 
upon  the  law  of  res  gesta  are  therefore  inappli- 
cable. 

Eighth  Assignments — A  witness  cannot  be  al- 
lowed, for  the  purpose  of  strengthening  his  testi- 
mony on  his  examination  in  chief,  to  state  that 
he  had  previously  communicated  to  others  the 
same  facts ;  but  if  it  should  become  a  material 
fact  that  the  witness  declared  his  knowledge  to 
other  persons,  such  persons  may  be  called  to  the 
fact. 

Deshon  et  al.  v.  Merchants'  Insurance  Co.,  ii  Met- 
calf,  199. 

Henderson  v.  Jones,  10  S.  &  R.  322. 

Com.  V.  Wilson,  I  Grey,  337. 

Com.  V,  Jenkins,  10  Grey,  489. 

Cooke  V.  Curtis,  6  Harr.  &  John.  Md.  Rep.  93. 

Connecticut  v.  De  Wolf,  8  Conn.  Rep.  93. 

Jan.  7,  1878.  The  Court.  At  the  argument 
here,  no  objection  was  made  to  the  answers 
given  to  the  points  presented  on  the  trial,  or  to 
the  general  charge  of  the  Court  below.  From  a 
careful  examination  of  the  voluminous  record 
that  has  been  brought  up,*  it  is  manifest  that  no 
effort  was  spared  to  secure  an  accurate  and  just 
result.     The  charge  of  the  president  of  the  Oyer 

and  Terminer  developed  the  whole  cause  in  a 

/  

*  The  paper-book  of  plaintiffs  in  error  contained  874 
printed  pages. 


perfectly  satisfactory  way.  It  was  full,  fair,  tem- 
perate, and  unprejudiced;  the  material  fiwrts 
were  stated  in  their  due  proportions ;  and  the 
instructions  upon  legal  questions  were  so  intelli- 
gent and  so  clear  as  to  make  their  apprehension 
and  application  by  the  jury  free  from  the  chance 
of  mistake  or  doubt.  In  relation  to  the  general 
features  of  the  case,  there  is  nothing,  therefore, 
that  requires  remark.  Only  the  particular  errors 
alleged  to  have  been  committed  in  the  progress 
of  the  trial  are  left  for  examination  and  review. 

(i)  On  the  nth  of  May,  1869,  Patrick  Hes- 
ter, on  the  motion  of  his  counsel,  was  discharged 
from  the  prison  of  Columbia  County,  where  he 
had  been  confined  oti  a  charge  of  complicity  in 
the  murder  of  Alexander  W.  Rea.  The  indict- 
ment against  him  had  been  found  at  the  February 
term  of  the  Court  of  Oyer  and  Terminer,  and 
when  he  was  discharged,  the  May  term,  the 
second  after  his  arrest  and  imprisonment,  had 
expired.  It  began  on  Monday,  the  3d  of  May, 
and  closed  on  Saturday,  the  8th,  for  an  order 
had  been  made  on  the  loth  of  February  that  it 
should  be  limited  to  a  single  week.  Hester  was 
discharged,  therefore,  three  days  after  the  day 
appointed  for  the  expiration  of  the  term.  It  was 
insisted  on  by  his  counsel  that  he  was  entitled, 
on  the  trial  of  this  indictment,  to  the  benefit  of 
the  provisions  of  the  57  th  section  of  the  Act  of 
the  31st  of  March,  i860,  declaring  that  if  a  pris- 
oner **  shall  not  be  indicted  or  tried  the  second 
term,  session,  or  court  after  his  or  her  commit- 
ment, unless  the  delay  happen  on  the  application, 
or  with  the  consent  of  the  defendant,  or  upon 
trial  he  shall  be  acquitted,  he  shall  be  discharged 
from  imprisonment." 

Under  this  provision,  the  proceeding  in  May, 
1 869,  was  set  up  as  a  bar  to  any  subsequent  prose- 
cution. The  section  quoted  was  a  re-enactment  in 
substance  of  the  third  section  of  the  Act  of  the 
1 8th  of  February,  1 785 ,  under  which  a  doubt  was 
expressed  in  Clark  v.  The  Commonwealth,  5 
Casey,  136,  whether  the  plea  of  a  discharge 
under  the  two-term  rule  prescribed  by  the  statute, 
would  be  available  against  a  second  indictment. 
But  the  facts  presented  do  not  call  for  an  inquiry 
into  the  effect  upon  the  after  liability  to  arrest 
and  punishment  of  a  prisoner  in  whose  behalf 
the  statutory  provision  may  have  been  applied. 
Here,  the  record  did  not  show  a  discharge  under 
the  two-term  rule.  It  appears  from  the  Court 
minutes  that  immediately  before  the  motion  was 
made,  the  District  Attorney  had  asked  leave  to 
enter  a  nolle  prosequi  9&  to  Hester — that  the  mo- 
tion was  allowed — and  that  the  entry  was  made 
at  once.  The  motion  for  the  discharge  was  not 
grounded  on  the  rule.  From  anything  that  the 
record  shows  it  could  not  be  said  that  such  a  mo- 
tion, if  made,  would  not  have  been  denied. 

When  the  nalU  prosequi  was  entered  without 
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conditions^  the  right  of  the  prisoner  to  his  free- 
dom accrued.  The  motion  for  his  discharge  was 
the  assertion  of  the  right  thus  created.  The  other 
proceedings  of  the  Court,  as  disclosed  by  the 
minutes,  show  that  Hester,  Thomas  Donahue, 
John  Duffy,  and  Michael  Prior  were  imder  a 
joint  indictment. 

A  jury  was  empanelled  in  Duffy's  case,  and 
after  a  trial  extending  from  the  3d  to  the  nth  of 
May,  a  verdict  of  not  guilty  was  rendered.  A 
jury  was  then  sworn  as  to  Prior,  and  a  formal 
veidict  was  taken  on  the  nth  of  May  in  his 
&vor.  The  distinction  made  in  disposing  of  the 
cases  of  the  different  prisoners  proves  that  the 
District  Attorney  did  not  design  to  abandon  all 
further  prosecution  of  Hester.  The  effect  of  the 
entry  of  a  nolle  prosequi  is  well  settled,  as  well 
in  Pennsylvania  as  elsewhere.  It  was  said  by 
Black,  C.  J.,  in  McFadden  v.  The  Common- 
wealth (11  Harris,  12),  that  a  prisoner  charged 
with  crime  is  not  in  jeopardy  until  the  jury  is 
empanelled  and  sworn.  At  common  law,  a 
nolle  prosequi  may  at  any  time  be  retracted,  and 
it  not  only  is  no  bar  to  a  subsequent  prosecution 
on  another  indictment,  but  may  be  so  far  can- 
celled as  to  permit  a  revival  of  proceedings  on 
the  original  bill.  (Com.  v,  Wheeler,  2  Mass. 
172;  Com.  V,  Miller,  %  Ash,  61.)  It  will  not 
have  the  effect  of  a  retraxit  even  where  a  per- 
sonal agreement  has  been  made  by  the  attorney- 
general  that  it  should  be  a  bar.  (State  v,  Lopez, 
19  Mo.  R.  254.)  The  cases  collected  in  the 
notes  to  sections  513,  514,  and  515  of  Wharton's 
Criminal  Law  fully  support  this  doctrine.  The 
record  of  the  proceedings  of  the  Columbia  Oyer 
and  Terminer  in  May,  1869,  was  conclusive  as 
to  the  ground  of  the  discharge,  and  ample  autho- 
rity justified  the  decision  that  the  entry  of  the 
nolle  prosequi  was  not  a  bar  to  this  indictment. 

(2)  Daniel  Kelly,  a  confessed  accomplice  in 
the  murder  of  Rea,  was  offered  as  a  witness  to 
fasten  participation  in  the  crime  upon  the  pris- 
oners. He  was  objected  to  on  the  ground  that 
he  had  been  convicted  of  larceny  in  the  Quarter 
Sessions  of  Schuylkill,  and  sentenced  on  the  loth 
of  September,  1874,  to  separate  and  solitary  con- 
finement at  labor  for  three  years;  and,  as  this 
cause  was  tried  in  February,  1877,  within  the 
period  the  sentence  prescribed,  it  was  urged  that 
he  was  incompetent.  The  objection  was  met  by 
the  production  of  a  pardon  granted  by  the  Gov- 
ernor on  the  6th  of  January,  1877.  Against  this 
it  was  alleged  that  the  rules  of  the  Board  of  Par- 
dons bad  not  been  observed,  and  that  the  full 
sentence  of  the  Court  of  Quarter  Sessions  was 
not  recited.  The  pardon  was  the  act  of  the 
chief  executive  officer  of  the  Commonwealth. 
It  recited  a  recommendation  in  writing  by  the 
Lieutenant-Governor,  the  Secretary  of  the  Com- 
monwealth, and  the  Attorney-General.    It  set 


out  the  offence  for  which  Kelly  was  tried  and 
convicted,  the  date  of  the  conviction  and  sen- 
tence, the  amount  of  the  fine,  the  direction  to 
pay  the  costs  of  prosecution,  and  the  term  of  the 
imprisonment.  All  that  was  omitted  was  the 
direction  for  the  restoration  of  the  property  stolen 
or  the  payment  of  its  value.  Upon  irregularities 
and  omissions  of  form  such  as  these,  it  was  pro- 
posed that  the  Judges  of  the  Oyer  and  Terminer 
should  set  aside  and  annul  the  deliberate  action 
of  the  Governor,  taken  in  the  execution  of  a  con- 
stitutional power  expressly  conferred.  There 
was  no  allegation  that  the  pardon  was  obtained 
by  fraud  or  false  pretence.  If  there  had  been,  it 
\z  possible  that  the  principles  announced  by  Chief- 
Justice  LowRiE,  in  The  Commonwealth  v,  Hal- 
loway  (8  Wright,  210),  might  have  required  its 
investigation.  With  the  evidence  presented  to 
iliem,  the  Court  were  simply  bound  to  accept 
the  Executive  action  as  controlling  and  conclu- 
sive. 

(3)  Kelly's  testimony  was  objected  to  for  an- 
other reason.  He  had  been  convicted  of  high- 
way robbery  in  Schuylkill  County,  and  sentenced 
on  the  8th  of  September,  1869,  to  imprisonment 
for  two  years.  On  the  7th  of  July,  187 1,  he  was 
discharged  from  custody  under  the  provisions  of 
the  Act  of  the  ist  of  May,  1861.  It  was  insisted 
that  he  was  not  competent  to  testify  because  he 
had  not  complied  with  the  terms  of  his  sentence. 
Upon  the  production  of  the  record  of  the  convic- 
tion, it  appeared  that  the  trial  had  been  in  the 
Court  of  Quarter  Sessions,  and  not  in  the  Oyer 
and  Terminer  of  Schuylkill  County.  It  was  held 
that  the  proceedings  resulting  in  the  conviction 
and  sentence  were  coram  non  judice^  and  the 
objection  to  the  competency  of  the  witness  was 
overruled.  There  was  no  doubt  in  the  proof  of 
the  facts  on  which  the  decision  of  the  Court  was 
rested.  While  the  indictment  appeared  to  have 
been  found  in  the  Court  of  Oyer  and  Terminer, 
Quarter  Sessions  of  the  Peace,  and  general  jail 
deHvery,  at  September  sessions,  1869,  the  record 
produced  was  entitled  as  in  the  Quarter  Sessions 
alone.  It  was  certified  by  the  clerk,  and  authen- 
ticated by  the  seal  of  that  Court.  Indeed,  the 
parol  testimony  showed  that  no  other  seal  for  the 
use  of  the  constitutional  criminal  courts  of  the 
county  was  in  existence.  There  was  presented 
the  naked  case  of  the  record  of  a  conviction  in 
the  Quarter  Sessions  for  a  crime  triable  only  in 
the  Oyer  and  Terminer.  The  whole  proceeding 
was  a  nullity,  and  was  properly  disregarded. 
Dougherty  v.  The  Commonwealth  (19  P.  F.  S. 
286)  was  a  trial  for  homicide,  where  the  prisoner 
had  been  arraigned,  tried,  convicted,  and  sen- 
tenced, in  the  Quarter  Sessions.  It  was  held  by 
this  Court  that  the  conviction  and  sentence  were 
void  for  want  of  jurisdiction. 

(4)  When  the  offer  was  made  to  prove  the  exr 
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istence  of  the  Ancient  Order  of  Hibernians,  and 
its  objects  and  operation,  the  Court  expressed 
the  opinion  that  it  was  *<on  the  very  outer  verge 
of  any  evidence"  that  had  been  given  in  the  tri- 
als in  which  the  character  of  the  organization 
was  involved.  It  was  admitted,  however,  so  far 
as  it  related  to  facts  existing  in  October,  1868, 
but  specific  acts  of  others  than  those  charged 
with  complicity  in  the  murder  of  Rea,  committed 
either  before  or  afler  that  time,  were  excluded. 
Was  this  testimony  irrelevant?  It  was  not  de- 
signed to  be  used  to  establish  the  commission  of 
any  independent  crime.  Nor  was  its  object  to 
affect  general  character,  or  to  repel  inferences 
from  adversary  facts.  Its  purpose  was  to  explain 
the  relations  existing  between  the  conspirators, 
the  reason,  motive,  and  opportunity  of  their  com- 
bined action,  and  the  nature  of  the  tie  that  bound 
them  together.  The  reason  for  the  exclusion  of 
evidence  of  collateral  facts  is  that  such  evidence 
tends  to  draw  away  the  minds  of  the  jurors  from 
the  point  in  issue,  and  to  excite  prejudice  and 
mislead  them,  (i  Greenleafs  Evidence,  §  52.) 
Here  the  offer  was  not  to  show  what  could  accu- 
rately be  called  collateral  facts.  The  testimony 
could  affect  nobody  but  the  parties  charged  with 
this  murder,  and  could  illustrate  or  tend  to  the 
proof  of  no  other  crime.  Ten  men,  including 
the  three  prisoners,  met  in  Donahue's  saloon  on 
the  evening  of  the  i6th  of  October,  1868,  and 
openly  arranged  the  details  of  their  plan  to  attack 
and  rob  Rea  on  the  following  day.  Hester  was 
the  body-master  of  the  Locust  Gap  division,  and 
the  nine  others  were  members  of  the  order.  It 
was  proposed  to  prove  that,  under  its  practical 
workings,  the  organization  had  come  to  be  the 
means  of  procuring  crimes  of  every  grade  to  be 
perpetrated  with  comparative  impunity;  that  pro- 
tection of  the  perpetrators  from  arrest  and  pun- 
ishment was  afforded  by  secreting  them,  aiding 
their  escape,  and  employing  counsel  and  procuring 
false  testimony  for  their  defence ;  that  from  the 
members  of  each  division  individuals  were  selected 
by  the  body-master  to  commit  any  offence  he 
might  require  at  their  hands;  and  that  the  mem- 
bers were  bound  to  comply  with  his  requirements. 
In  effect,  it  was  proposed  to  prove  that  these  ten 
men,  as  members  of  the  Ancient  Order  of  Hi- 
bernians, and  under  the  relations  they  held  to 
each  other  as  individual  Mollie  Maguires,  orga- 
nized themselves  as  a  gang  of  bandits  to  carry 
into  effect  on  the  1 7th  of  October  the  plot  delib- 
erated and  decided  upon  the  night  before  for  the 
assault  and  robbery  which  ended  in  the  murder. 
Without  regard  to  the  merits  of  other  cases  in 
which  this  class  of  evidence  has  been  received,  it 
was  clearly  competent,  to  the  extent  to  which  it 
was  admitted,  under  the  circumstances  presented 
here.  The  facts  were  relevant,  direct,  and  es- 
sential.    Without  them,  the  conduct  of  the  pris- 


oners and  their  associates  would  be  explicable 
on  no  recognized  or  rational  theory  regarding 
the  motives  and  modes  of  human  action.  With 
them  a  jury  would  be  able  to  understand  how  the 
brutal  and  cold-blooded  consultation  in  Dona- 
hue's saloon  could  have  been  had  without  con- 
cealment or  reserve,  and  how  a  horrible  murder 
could  have  been  committed  the  next  morning  on 
a  public  highway  in  the  open  day. 

(5)  For  the  same  reasons  that  justified  the  ad- 
mission of  the  general  testimony,  the  question  to 
Kelly,  complained  of  in  the  fifth  assignment  of 
error  was  warranted.  It  was  certainly  relevant 
to  prove  that  the  place  where  the  men  met  was  a 
common  resort  of  members  of  the  order.  It 
afforded  them  means  of  communication  and  inter- 
course, and  tended  to  explain  the  circumstances 
of  the  gathering  at  which  the  plan  for  the  attack 
on  Rea  was  arranged.  Under  this  assignment, 
the  question  of  the  extent  of  the  credit  to  which 
the  testimony  of  Kelly  as  an  accomplice  was  en- 
titled was  discussed.  The  question  was  not 
properly  raised.  If  it  had  been,  it  would  be  ne- 
cessary only  to  say  that  it  was  disposed  of  with 
entire  accuracy  in  the  answers  to  the  points  and 
in  the  general  charge. 

(6)  If,  from  the  testimony  of  John  Cannon  in 
contradiction  of  Kelly,,  which  the  prisoners  of- 
fered, any  motives  operating  on  Daniel  Kelly's 
mind,  when  his  alleged  declarations  were  made, 
that  had  relation  to  this  cause  or  these  prisoners, 
could  have  been  inferred,  its  admission  would 
have  been  required  by  the  principle  decided  in 
Gaines  v.  The  Commonwealth  (14  Wright,  327). 
But  the  offer  was  not  connected  with  the  pris- 
oners, or  either  of  them.  The  testimony  could 
have  had  no  effect  except  upon  the  general  credi- 
bility of  Kelly  as  a  witness.  Unconnected  with 
the  cause  and  with  the  parties  as  his  answers  on 
cross-examination  had  been,  they  were  given  in 
reference  to  collateral  matter,  and  were  not  sub- 
ject to  contradiction,  **  If  a  question  is  put  to  a 
witness  which  is  collateral  or  irrelevant  to  the 
issue,  his  answer  cannot  be  contradicted  by  the 
party  who  put  the  question,  but  it  is  conclusive 
against  him."  (i  Greenleafs  Evidence,  §  449.) 
So  much  of  the  offer  as  proposed  to  prove  Kelly's 
declaration,  as  connected  with  the  murder,  was* 
inadmissible;  for  as  to  those  declarations,  he 
had  not  been  cross-examined. 

•  (7)  On  behalf  of  Hester,  all  the  evidence  of 
his  conduct  and  declarations  that  could  be  at  all 
legitimate,  was  permitted  to  be  given.  Declara- 
tions which  form  part  of  the  res  gesfa  may  be 
proved.  (Kirby  v.  The  State,  7  Yerger,  259.) 
And  declarations  of  one  party  niade  in  the  pre- 
sence and  hearing  of  the  other,  are  rfs  gesta, 
(^McClenkan  v.  McMillan,  6  Barr,  367.)  Evi- 
aence  was  permitted  of  what  Hester  said  and  did 
in  November,  1868,  when  he  went  West.    The 
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fact  that  he  apprehended  arrest  on  a  charge  of 
adultery  and  a  charge  of  violating  the  laws  of 
the  United  States  against  illicit  distillation  was 
allowed  to  be  shown.  And  his  words  and  acts 
at  the  time  of  his  arrest,  including  his  statement 
that  he  had  come  to  give  himself  up,  were  testi- 
fied to  by  Lewis  S.  Parr  and  Jacob  L.  Girton. 
Statements  made  by  himself  to  outside  parties  in 
Illinois  and  at  his  home  in  Locust  Gap,  could 
not  be  made  evidence  on  any  principle  as  res 
gesta. 

(8)  When  E.  R.  Ikeler's  testimony  was  offered, 
it  was  admitted  without  exception.  Lewis  S.  Pan- 
had  sworn  to  a  conversation  between  Donahue 
and  Hester  in  1869.  Evidence  was  given  subse- 
quently on  behalf  of  the  prisoners  to  discredit 
Parr's  statement.  Mr.  Ikeler,  who  was  district 
attorney  in  1869,  was  called  to  testify  that  Pan- 
had  made  the  same  statement  to  him  before  Hes- 
ter's discharge  on  the  first  indictment.  The 
eighth  error  has  been  assigned  for  the  refusal  of  a 
motion  to  strike  out  Ikeler's  testimony.  It  was 
ruled  in  Henderson  v.  Jones  (10  S.  &  R.  322), 
that  where  a  witness  is  contradicted,  and  evi- 
dence is  given  to  impeach  his  character,  evidence 
may  be  given  of  whiat  he  swore  on  a  former  trial 
of  the  cause,  in  order  to  corroborate  his  testi- 
mony. "A  witness  cannot  be  allowed,  for  the 
purpose  of  strengthening  his  testimony  on  his  ex- 
amination in  chief,  to  state  that  he  had  previously 
communicated  to  others  the  same  facts ;  but  if  it 
should  become  a  material  fact  that  the  witness 
declared  his  knowledge  to  other  persons,  such 
persons  may  be  called  to  prove  it."  (Daniel  & 
Deshon  v.  The  Merchants'  Insurance  Co.,  11 
Metcalf,  199.)  The  same  rule  was  laid  down  in 
Com.  V.  Wilson  (i  Grey,  337),  and  in  Com.  v. 
Jenkins  (10  Grey,  489).  In  the  charge  the  jury 
were  instructed  that  '*the  testimony  of  Mr. 
Ikeler,  the  district  attorney,  is  evidence  only  for 
the  purpose  of  showing  that  Parr's  statement  is 
not  a  fabrication  of  recent  date,  and  not  that  the 
statement  of  Parr  is  true.  That  is  for  the  jury  to 
determine."  The  refusal  to  strike  out  the  evi- 
dence was  justified  by  authority,  and  proper  in- 
structions were  given  for  its  application. 

(9)  John  Traverse  was  called  to  prove  that 
Kelly  had  robbed  him.  Kelly  had  denied  that 
he  had  done  so  in  his  cross-examination.  The 
testimony  was  objected  to  as  irrelevant  and  im- 
material. It  had  no  connection  with  any  ques- 
tion in  this  cause.  For  reasons  stated  in  passing 
on  the  seventh  assignment  of  error,  the  ruling  of 
the  Court  was  right. 

The  judgment  is  affirmed,  and  it  is  ordered 
that  the  record  be  remitted,  that  the  sentence  of 
the  Court  of  Oyer  and  Terminer  may  be  carried 
into  execution. 

Opinion  by  Woodward,  J. 


Jan.  *78,  91  &  92.  Feb.  6,  1878. 

Learning's  Appeal. 

Espen's  Appeal. 

Landlord  and  Tenant — Claim  for  Rent — 
Execution. 

Where  a  levy  is  made  on  personal  property  under  a 
number  of  executions,  and  the  proceeds  of  the  sale  are 
not  sufficient  to  satisfy  all,  the  landlord's  claim  on  the 
proceeds  for  rent  due  is  to  be  reckoned  up  to  the  date  of 
the  levy  made  on  that  execution  which  was  the  last  to  par- 
ticipate in  the  fund. 

Appeal  from  the  Conmion  Pleas  No.  3,  of 
Philadelphia  County. 

These  were  appeals  taken  by  the  respective 
landlords  of  Nos.  1018  and  1020  Chestnut 
Street,  known  as  the  '*St.  Stephen's  Hotel,*' 
from  a  decree  of  the  Court  distributing  a  fund 
arising  from  a  sheriff's  sale  of  the  furniture,  etc., 
on  the  premises.  As  the  principle  of  the  two 
cases  is  identical,  the  facts  of  the  first  only  are 
given,  which,  as  they  appeared  before  the  Au- 
ditor appointed  to  distribute  the  fund,  were  as 
follows: — 

Leaming,  by  a  lease  dated  June  9,  1875,  de- 
mised the  premises  1018  Chestnut  Street  to  one 
Ashton  for  the  term  of  five  years  at  the  yearly 
rent  of  $10,000,  payable  monthly  on  the  tenth 
day  of  every  month.  On  the  20th,  2  2d,  23d, 
24th  and  25  th  days  of  November  and  the  14th- 
day  of  December,  1876,  executions  were  issued 
against  Ashton  at  the  suit  of  various  plaintiffs,  to 
all  of  which  the  sheriff  returned  that  he  had 
levied  on  the  said  goods  on  the  day  of  the  issu- 
ing of  the  writs  respectively. 

The  sale  took  place  December  15,  1876,  the 
goods  having  remained  on  the  premises  up  to 
that  time.  The  last  rent  paid  to  Leaming  under 
the  lease  was  on  October  10,  1876.  Before  the 
Auditor  appointed  to  make  distribution  Leaming 
claimed  from  the  fund  rent  up  to  December  14, 
1876,  the  date  of  the  issuing  of  the  last  execu- 
tion. The  execution  which  issued  on  November 
23,  1876,  was  the  last  which  received  any  portion 
of  the  proceeds. 

The  Auditor  (E.  R.  Worrell)  reported  as  fol- 
lows:— 

"The  Auditor  would  allow  the  rent  to  De- 
cember 14,  1876,  the  date  at  which  the  last  (Sup- 
plee)  execution  was  placed  in  the  hands  of  the 
sheriff,  were  it  not  for  the  authority  of  Worley 
V,  Meekley  (i  Phila.  Rep.  398).  The  Act  of 
Assembly  of  i6th  of  June,  1836,  provides,  that: 

"The  goods  and  chattels  being  in  or  upon  any  mes- 
suage, land  or  tenements  which  are  or  shall  be  demised, 
.  .  •  taken  by  virttu  of  an  execution^  and  liable  to  the  dis- 
tress of  the  landlord,  shall  be  liable  for  the  payment  of 
any  sums  of  money  due  for  rent  at  the  time  of  taking  such 
goods  on  execution." 
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**The  endorsement  of  a  second  yf.y^.  by  the 
sheriff  amounts  to  a  re-seizure  of  goods  already 
taken  under  a  former  writ.  From  that  moment 
the  goods  are  considered  in  his  custody  on  all  the 
executions.  In  contemplation  of  law  he  is  deemed 
to  have  seized  under  the  second  writ  the  same 
property  that  was  seized  under  the  first.  It  is 
the  duty  of  the  sheriff  to  levy  and  sell  on  all  tJie 
executions  (Watmough  z^.  Francis,  7  Barr,  206). 
If  the  current  quarter  lias  been  paid,  the  landlord 
can  claim  an  amount  proportioned  to  the  part  of 
the  quarter  which  has  expired  (Purdy's  Appeal, 
II  Harris,  97). 

'*Upon  the  authority  of  Watmough  v.  Francis 
(supra^t  the  Auditor  holds  that  the  goods  and 
chattels  in  the  messuage  No.  1018  Chestnut  Street 
were  'taken  by  virtue  of  an  execution'  (the  Stq)- 
plee  execution),  December  14,  1876,  and  con- 
sequently were  *  liable  for  the  payment  of  any 
sums  of  money  due  for  rent  at  the  time  of  takmg 
such  goods  in  execution,*  to  wit,  December  14, 
1876.  Worley  v.  Meekley  (supra)  can  only  be 
sustained  by  determining  that  the  goods  and 
chattels  were  not  taken  by  virtue  of  the  Supplee 
execution,  but  Watmough  v,  Francis  decides  that 
they  were.  To  hold  that  the  goods  were  not 
taken  under  the  Supplee  execution,  would  be  to 
say  that  no  execution  except  the  first  could  ever 
participate  in  the  distribution  of  the  funds  raised 
by  the  sale  of  personal  property.  For  without 
the  levy,  without  the  taking  in  execution,  there 
can  be  no  right  of  participation.  To  follow  to 
its  conclusion  the  decision  in  Worley  v,  Meekley, 
the  Auditor  would  award  the  first  execution  cred- 
itor the  amount  of  his  debt,  and  the  balance  to 
the  defendant  on  the  execution,  upon  the  ground 
that  there  had  been  no  taking  of  the  goods,  no 
levy,  except  under  the  first  execution,  and  con- 
sequently no  lien  or  right  to  join  in  the  dis- 
tribution. 

'*The  landlord's  right  does  not  depend  upon 
whether  the  fund  is  sufficient  to  pay  the  last  exe- 
cution a  portion  of  its  debt  or  not.  There  is 
nothing  in  the  statute  which  can  bear  any  such 
interpretation,  and  the  whole  question  is  only 
the  construction  of  the  statute.  The  Auditor 
believes  his  view  to  be  the  equitable  one. 

"The  first,  or  any  other  execution  creditor 
can  have  the  goods  removed  from  the  demised 
premises  and  sold  within  eight  or  ten  days  after 
the  levy.  If  he  leaves  them  upon  the  premises 
he  does  it  with  the  risk  that  a  subsequent  execu- 
tion may  be  levied,  and  extend  the  time  to  which 
the  landlord  may  claim  rent.  The  landlord  can- 
not compel  the  removal  of  the  goods;  ^can- 
not call  upon  the  sheriff  to  pay  him  for  the  use 
and  occupation  of  the  premises,  for  the  tenant's 
title  to  the  premises  is  not  divested  j  he  cannot 
distrain  while  the  sheriff's  levy  exists;  he  could 
have  no  standing  in  Court  to  enforce  a  speedy 
execution  of  they?. /a. 


*'  The  Auditor  thinks  that  Worley  v.  Meekley 
should  not  be  followed  by  the  Court,  and  has, 
therefore,  presented  the  subject  thus  fully,  in 
order  that  the  point  may  be  fully  raised  for  con- 
sideration." 

The  Auditor  reported  a  decree  awarding  the 
landlord's  rent  to  November  23,  1876,  the  date 
when  the  last  execution  which  shared  in  the  fund 
was  placed  in  the  hands  of  the  sheriff.  The 
Court,  after  argument,  confirmed  the  report,  and 
Leaming  then  entered  this  appeal,  assigning  for 
error  the  action  of  the  Court. 

George  Northrop  (with  him  Sulzberger  for 
Espen),  for  the  appellant. 

The  landlord  is  entitled  to  rent  to  the  date  of 
the  last  levy.  The  Act  of  16  June,  1836  (Purd. 
J^g*  645*  pl-  51)  undertakes  to  give  him  a  year's 
rent  out  of  the  proceeds  of  the  sheriflPs  sale 
(Ege  V,  Ege,  5  Watts,  139),  and  this  does /ur/ de- 
pend upon  the  amount  of  the  judgment  under 
which  the  sale  is  made.  Worley  v.  Meekley  (i 
Phil.  Rep.  398),  by  which  the  Auditor  thought 
himself  bound,  was  misapplied  by  him.  In  that 
case  the  Auditor  had  decided  that  as  the  sale  was 
made  under  all  the  executions  it  was  all  one  pro- 
ceeding, and  the  landlord  was  limited  to  the  date 
of  the  first  levy.  This  doctrine  the  Court  over- 
ruled, and  gave  the  landlord  rent  up  to  the 
second  levy. 

The  Auditor's  construction  of  the  case  makes 
the  right  depend  upon  the  amount  of  the  judg- 
ment under  which  the  goods  are  sold.  But  that 
case,  at  any  rate,  is  contrary  to  Watmough  p. 
Francis  (7  Barr,  206). 

Pile  and  Booths  contra. 

The  doctrine  of  Worley  z^.  Meekley  is  the  cor- 
rect one.  That  case  decided  that  the  claim  of 
the  landlord  might  be  apportioned  down  to  the 
execution  last  to  participate,  on  the  ground  that 
the  first  execution  could  take  only  enough  goods 
to  pay  its  amount,  and  the  force  of  that  execution 
would  be  then  expended.  Then  if  there  be  a 
second  execution  the  sheriff  would  proceed  on  it, 
and  as  soon  as  the  goods  were  exhausted,  there 
would  be  nothing  upon  which  a  subsequent  ex- 
ecution could  operate. 

Feb.  18,  1878.  The  Court.  The  result  at 
which  the  Auditor  arrived  was  correct,  though 
his  reasoning  on  the  question  was  not. 

The  Act  of  16  June,  1836,  gives  to  a  landlord 
a  lien  for  any  sums  of  money  due  for  rent  at  the 
time  of  taking  such  goods  in  execution.  If  the 
rent  due  take  all  the  money,  none  will  be  lef\  for 
the  execution ;  but,  if  any  be  left,  it  is  manifest 
that  it  goes  to  the  execution,  for  the  claim  of  the 
landlord  is  satisfied  by  giving  to  him  what  is  due. 

If,  however,  another  execution  be  levied  after- 
ward, and  in  the  mean  time  another  sum  of  money 
for  rent  has  fallen  due,  it  is  quite  as  clear  that  the 
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rent  thus  accrued  will  again  take  the  preference, 
and  what  remains  will  go  to  the  execution.  Now, 
if  a  third  execution  be  afterwards  levied  on  the 
same  goods  and  still  another  sum  of  rent  shall 
have  accrued,  it  is  obvious  the  same  result  would 
take  place,  if  a  surplus  were  left  to  go  to  the  third 
execution.  But  it  is  equally  obvious  that,  if  the 
proceeds  of  sale  had  been  exhausted  by  applica- 
tion to  the  second  execution,  the  subsequently 
accruing  rent  has  nothing  to  grasp,  neither  rent 
nor  execution  taking  anything.  The  confusion 
on  this  subject  arises  in  forgetting  the  fact  that 
the  rent  last  claimed  had  not  accrued  when  the 
proceeds  of  sale  were  exhausted  by  the  executions 
previously  issued.  It  is  not  the  fact  that  the  sale 
is  made  on  all  the  executions  levied  on  the  goods 
which  governs,  but  the  falling  due  of  the  rent, 
which  must  accrue  before  the  proceeds  of  sale  are 
exhausted  in  order  to  come  in  for  a  share. 

Decree  affirmed  at  the  costs  of  the  appellants 
in  each  case,  and  their  appeals  are  severally  dis- 
missed. 

Per  Curiam. 


Oct  &  Nov.  '76, 261.  Oct.  24, 1877. 

Shepler  v.  Scott. 

Contract — Performance  within  a  reasonable  time 
— Parol  evidence  to  vary  written  instrument — 
Act  of  May  27, 1841 — Brokers*  licenses — Sale 
of  real  estate  by  one  not  having  a  broker's 
license. 

Where  a  contract  provides  for  the  future  performance  of 
an  act,  without  specifying  any  time,  the  implication  of  law 
is  that  it  should  be  done  within  a  reasonable  time ;  and 
the  question  of  what  is  a  reasonable  time,  b  for  the  jury. 

The  testimony  offered  to  establish  a  parol  agreement  to 
limit  the  operation  of  a  written  agreement  to  a  particular 
time,  must  be  both  positive  and  clear 

Where  one  under  a  special  contract  effects  a  sale  of  real 
estate,  his  right  to  recover  the  compensation  agreed  upon 
is  not  affected  by  his  failure  to  show  that  he  had  a  license 
to  act  as  a  real  estate  broker. 

Error  to  the  Common  Pleas  of  Westmoreland 
County. 

Covenant  on  articles  of  agreement  by  Joseph 
H.  Scott  against  Davis  Shepler.  Pleas  "  Non 
i^f regit  conventiones y  covenants  performed  absque 
he;'  etc. 

The  following  is  the  mstniment  sued  upon  : — 

"Agreement  made  this  6lh  day  of  May,  1874,  by  and 
between  Joseph  H.  Scott,  of  Washington  County,  i'enn- 
sylTania,  of  the  one  part,  and  Davis  Shepler,  of  West- 
moreland County,  Pennsylvania,  of  the  other  part,  wit- 
nctteth,  that  the  said  party  of  the  first  part,  for  the  con- 
sideration hereinafter  mentioned,  is  to  use  his  best  endea- 
vors to  sell  for  the  said  second  party  one  hundred  and 
twenty-six  acres  of  coal,  more  or  less,  situate  in  Rostraver 


Township,  Westmoreland  County,  and  in  case  of  sale  of 
said  coal  by  said  first  party,  or  from  his  efforts  to  sell  the 
same,  the  said  second  party  hereby  binds  himself,  his  heirs 
and  executors,  to  pay  to  the  said  first  party  all  that  the  said 
property  shall  be  sold  for  over  and  above  ^50  per  acre. 
In  witness,  the  said  parties  have  hereunto  set  their  hands 
and  seals  this  6th  day  of  May,  1874. 

(Signed)  Davis  Shepler.      [seal.]       , 

Joseph  H.  Scott,  [seal.]" 

Upon  the  trial  (before  Logan,  P.  J.),  it  was' 
shown,  on  behalf  of  the  plaintiff,  that  Moses  Scott, 
an  uncle  of  the  plaintiff,  had,  through  the  instru- 
mentality of  the  plaintiff,  purchased,  on  August 
I  St,  1874,  the  property  for  ^55  per  acre. 

On  behalf  of  the  defendant  there  was  testimony 
to  the  effect  that  the  agreement  was  only  to  be  in 
force  for  three  weeks,  and  that  the  bargain  with 
Moses  Scott  was  not  concluded  until  the  defen- 
dant had  agreed  to  grant  the  right  to  **  excavate 
a  shaft  or  well  ....  for  airing  and  draining, 
etc.,'*  and  a  right  of  way  under  the  land  for  taking 
out  the  coal ;  that  these  concessions  were  not  in 
the  minds  of  the  parties  to  the  agreement,  and 
that  the  defendant  would  not  have  made  them 
had  he  not  supposed  that  he  was  to  receive  the 
additional  five  dollars  an  acre  therefor. 

In  rebuttal,  the  plaintiff's  witnesses  denied 
that  there  was  any  limitation  as  to  the  time  within 
which  the  sale  was  to  be  made,  and  that  the  addi- 
tional concessions  were  merely  such  as  were  usu- 
ally made  in  the  sale  of  rights  to  mine,  and  that 
without  them  the  grant  would  have  been  value- 
less. The  plaintiff  proved  no  license  to  act  as  a\ 
real  estate  broker. 

Plaintiff's  counsel  requested  the  Court  to  charge, 
inter  alia^  (2)  **  That  if  the  jury  find  that  the 
plaintiff  was  the  procuring  cause  of  the  sale  he 
would  be  entitled  to  recover  under  his  contract, 
unless  it  had  terminated  by  lapse  of  time,  or  was 
rescinded  before  the  sale  to  Moses  Scott." 
Affirmed, 

In  the  general  charge  the  Judge  said  :  **  There 
is,  however,  a  further  question,  which  is  one  par- 
ticularly for  you.  The  defendant,  Davis  Shepler, 
insists  that  this  contract,  instead  of  being,  as 
written  upon  its  face,  without  any  limitation  as 
to  time  in  which  the  sale  is  to  be  made,  way 
limited  to  a  period  of  three  weeks,  and  that  it  was 
agreed  between  the  parties  at  the  time  the  paper 
was  made  that  Joseph  Scott  should  only  have 
three  weeks  in  which  to  consummate  the  sale,  and 
at  a  time  before  the  sale  the  parties  met,  and  it 
was  agreed  between  Joseph  Scott  and  Davis  Shep- 
ler that  the  sale  not  having  been  made  wiihfn  tuc 
three  weeks,  the  paper  was  declared  off,  and  it 
was  so  agreed  between  them.  If  this  fact  be  so — 
if  you  are  satisfied  under  all  the  testimony  in  the 
cause  that  it  is  so,  that  will  defeat  the  right  of  the 
plaintiff  to  recover.  In  determining  that,  you 
will  look  at  all  the  testimony  in  the  cause.  The 
paper  is  with  the  phintiff ;  the  contract  as  read 
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is  as  it  is  alleged  to  have  been  by  the  plaintiff. 
The  burden,  therefore,  rests  with  the  defendant 
to  satisfy  you  by  positive  and  clear  testimony  that 
the  contract  embraced  the  terms  the  defendant 
says  it  did,  and  not  recited  in  the  paper  that  the 
time  was  limited  to  three  weeks,  and  at  the  end 
of  three  weeks  they  agreed  to  give  up  that  paper. 
You  will  scan  all  the  testimony  in  the  cause,  and 
say  whether  the  defendant  has  satisfied  you  by 
clear  and  positive  proof  of  the  fact  that  it  was 
limited  to  three  weeks,  and  the  contract  declared 
off  at  the  end  of  three  weeks.  If  he  had  insisted 
upon  the  paper  conveying  simply  the  coal  at  the 
time,  he  ought  to  have  stood  upon  it,  or  at  least 
given  Joseph  Scott  notice  of  it,  and  an  oppor- 
tunity to  be  heard.  There  is  no  evidence  that 
he  did  give  such  notice,  and  if  the  facts  are  so, 
as  they  seem  to  be  under  the  testimony  in  the 
cause,  then  this  matter  of  additional  privileges 
would  not  be  considered  an  element  of  defence 
on  the  part  of  the  defendant." 

The  Court  reserved  the  question  whether  the 
failure  of  the  plaintiff  to  show  that  he  had  a 
broker's  license,  either  under  the  laws  of  the 
United  States  or  the  State  of  Pennsylvania,  would 
defeat  his  right  to  recover. 

Verdict  for  the  plaintiff  ^600,  subject  to  the 
point  reserved. 

A  motion  to  enter  judgment  for  the  defendant 
non  obstante  veredicto  was  subsequently  overruled, 
and  judgment  was  thereupon  entered  for  the  plain- 
tiff. 

Defendant  took  this  writ,  assigning  as  error 
(ist  and  2d)  the  answer  to  the  plaintiff's  second 
point  (3d  and  4th),  the  portion  of  the  charge 
above  quoted,  and  (5th)  the  refusal  of  the  motion 
to  enter  judgment  for  the  defendant  fwn  obstante 
veredicto, 

Henry  D,  Foster y  for  plaintiff  in  error. 

The  charge  of  the  Court  below  upon  the  ques- 
tion of  the  limitation  of  time  did  us  injustice. 
The  jury  were  told  that  evidence  to  contradict 
the  written  contract  must  be  positive  and  clear. 
Now  positive  and  clear  evidence  to  prove  a  con- 
tract must  be  by  persons  who  were  present.  It 
is  plain  that  such  evidence  was  not  requisite,  and 
the  defendant  was  thus  deprived  of  the  benefit  of 
testimony  which  was  in  fact  all-sufficient.  The 
plaintiff  should  not  have  been  permitted  to  recover 
without  showing  a  license  to  act  as  a  real  estate 
broker. 

Act  May  27,  1841,  Purd.  Dig.  180, 181. 
Cqpimonwealth  v.  Holmes,  i  Jones,  468. 
Clapp  V.  Hughes,  i  Phi  la.  382. 
Commonwealth  v.  Manley,  2  Id.  173. 
Kellogg  V.  Conklin,  6  Id.  177. 
Holt  V.  Green  23  Sm.  198. 

H,  F,  Laird  (with  whom  were  JI,  C,  and  J. 
A.  Marchand)j  for  defendant  in  error. 

The  plaintiff  was  not  bound  to  show  that  he  had 
a  license.     If  he  were  required  to  have  one  the 


law  would  presume  that  he  had  until  evidence 
were  given  that  he  had  not.  But  he  was  not  act- 
ing as  a  broker,  and  there  is  nothing  in  the  law  to 
prevent  his  recovering  an  amount  which  the  de- 
fendant had  agreed  should  be  his  compensation. 
Chadwick  v,  Collins,  2  Casey,  138. 

Exception  is  taken  to  the  use  of  the  words 
*<  positive"  and  **cjear"  in  the  charge  of  the 
Court ;  now  we  submit  that  it  is  unfair  to  take 
these  two  words  apart  from  their  general  connec- 
tion, but  even  so,  his  Honor  is  justified  by  the 
rulings  of  this  Court. 

R.  R.  V,  Shay,  i  Nor.  198. 

Martin  v,  Berens,  17  Sm.  460. 

January  7,  1878.  The  Court.  According 
to  the  terms  of  the  contract  executed  by  the  par- 
ties on  the  sixth  day  of  May,  1874,  the  plaintiff 
below  agreed  to  use  his  best  endeavors  to  sell  for 
the  defendant  one  hundred  and  twenty  acres  of 
coal,  and  in  case  of  a  sale  by  him,  **  or  from  his 
efforts  to  sell,**  the  defendant  agreed  to  pay  him 
all  that  it  should  **be  sold  for  over  and  above 
$So  per  acre.'*  On  the  fourth  of  August  follow- 
ing the  coal  was  sold,  by  articles  of  agreement, 
to  Moses  Scott  for  I55  per  acre  ;  and  the  plain- 
tiff, claiming  that  the  sale  had  been  effected  by 
his  agency,  demanded  ^600  as  compensation  for 
his  services  rendered  in  pursuance  of  the  con- 
tract. 

The  main  grounds  of  defence  were  that  the 
time  within  which  the  plaintiff  was  authorized  to 
negotiate  a  sale  was  limited  to  three  weeks,  and 
had  expired  before  Moses  Scott  agreed  to  pur- 
chase; that  the  sale  to  Moses  Scott  embraced 
grants  and  concessions  by  the  defendant,  which 
the  plaintiff  was  not  authorized  to  make  in  any 
sale  he  might  have  effected  under  his  agreement 
with  the  defendant ;  and  that  the  plaintiff  could 
not  recover  without  showing  that  he  had  a  license 
to  act  as  a  real  estate  broker. 

The  question  of  law  involved  in  the  last-men- 
tioned ground  of  defence  was  reserved,  and  after- 
wards rightly  decided  in  favor  of  the  plaintitT 
below.  Under  the  pleadings,  his  right  to  recover 
did  not  depend  on  proving  that  he  had  a  license ; 
and,  aside  from  this,  there  was  no  evidence  that 
the  plaintiff  was  engaged  in  the  business  of  a  real 
estate  broker  as  an  occupation,  or  that  he  held 
himself  out  to  the  public  as  such. 

The  Court  was  clearly  right  in  affirming  the 
plaintiffs  second  point,  and  thereby  instructing 
the  jury  that  if  they  found  **  the  plaintiff  was  the 
procuring  cause  of  the  sale  he  would  be  entitled 
to  recover  under  his  contract,  unless  it  had  been 
terminated  by  lapse  of  time,  or  was  rescinded  be- 
fore the  sale  to  Moses  Scott.'*  The  question  of 
fact  upon  which  the  case  mainly  turned  was  thus 
fairly  presented  and  submitted  to  the  jury.  If 
the  sale  to  Moses  Scott  was  negotiated  by  the 
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plaintiff,  or  resulted  from  his  efforts,  he  was  en- 
titled to  the  compensation  fixed  by  the  agree- 
ment, unless  the  jury  found  from  the  evidence 
that  the  contract  had  previously  expired  by  limi- 
tation, or  had  been  rescinded  by  the  parties. 
The  contract  itself  is  silent  as  to  the  time  within 
which  the  plaintiff  was  authorized  to  negotiate  a 
sale ;  but  the  implication  of  law  would  be  that  it 
^ould  be  done  within  a  reasonable  time,  and 
this  would  be  a  question  for  the  jury.  The  de- 
fendant, however,  contended  that  when  the  con- 
tract was  signed,  it  was  expressed  that  the  time 
should  be  limited  to  three  weeks ;  that  aflerwards 
the  plain tiflf  requested  an  extension  of  time,  which 
was  refused,  and  it  was  then  mutually  understood 
that  the  contract  was  no  longer  in  force.  Testi- 
mony bearing  on  this  point  was  offered  by  both 
parties,  and  submitted  to  the  jury  with  instruc- 
tions as  to  the  nature  of  the  proof  required  to 
establish  the  limitation  contended  for  by  the  de- 
fendant. This  portion  of  the  charge  is  assigned 
for  error. 

After  stating  to  the  jury  what  was  claimed  by 
the  defendant,  as  to  the  limitation  agreed  upon 
at  the  time  the  contract  was  executed,  etc.,  the 
learned  Judge  instructed  them  that,  if  they  were 
satisfied  from  all  the  testimony  in  the  cause  that 
the  facts  were  so,  the  plaintiff  could  not  recover; 
that  the  written  contract  as  it  stood  was  with  the 
plaintiff,  and,  therefore,  the  onus  was  on  the  de- 
fendant to  satisfy  them,  by  "positive  and  clear 
testimony,*'  that  the  time  was  limited  to  three 
weeks ;  that  they  should  '^scan  all  the  testimony 
in  the  cause,"  and  say  whether  the  defendant  had 
satisfied  them  "by  clear  and  positive  proof  of 
the  fact  that  it  was  limited  to  three  weeks  and 
then  declared  off."  After  referring  to  the  con- 
flicting testimony  of  the  parties  themselves,  and 
the  corroborative  testimony  introduced  on  both 
sides,  he  concluded  by  saying,  "All  these  cir- 
cumstances you  will  take  into  account  in  deter- 
mining whether  or  not  the  contract  is  as  written, 
or  whether  it  is  as  claimed  by  the  defendant." 

The  plaintiff  in  error  has  no  reason  to  complain 
of  this  branch  of  the  charge.  The  testimony  was 
fairly  submitted  to  the  jury  with  proper  instruc- 
tions as  to  the  character  of  the  proof  that  was  re- 
quired to  sustain  his  proposition.  While  the 
parol  testimony  introduced  by  him  did  not  con 
tradict  anything  expressed  in  the  written  con- 
tract, its  purpose  was  to  restrain  its  operation  as 
to  time,  and  thus  vary  its  legal  effect.  In  such 
cases  it  is  riot  requiring  too  high  a  degree  of  proof 
to  say  that  the  testimony  should  be  clear  as  well 
as  positive.  It  should  undoubtedly  be  clear,  and 
there  is  no  reason  why  it  should  not  be  positive 
also,  as  contradistinguished  from  testimony  of  a 
negative  character.  It  is  in  this  sense  that  the 
Instruction  would  be  understood  by  the  jury. 
None  of  the  testimony  was  withheld  from  the 
Vol.  v.— 15 


jury.  They  were  instructed,  as  we  have  seen,  to 
carefully  consider  it  all,  and  take  into  account 
all  the  circumstances,  and  if  they  were  satisfied 
"by  clear  and  positive  proof*  that  the  time  was 
limited  to  three  weeks,  they  should  so  find.  This 
was  quite  as  favorable  as  the  plaintiff  in  error  had 
a  right  to  ask.  We  find  no  error  in  any  of  the 
assignments. 

Judgment  affirmed. 

Opinion  by  Sterrett,  J. 

Agnew,  C.  J.,  and  Sharswood,  J.,  absent. 


July»  '75.  91-  Feb.  6,  1878. 

Oberle  v.  Schmidt  et  al. 

Affidavit  of  defence — Averment  that  plaintiff  is 
not  the  real  owner  of  note — Bills  and  notes — 
Jndorsers, 

In  an  action  on  a  promissory  note  by  the  last  of  three 
indorsers  against  the  second,  the  affidavit  averred  that  the 
defendant  was  informed  and  believed  and  expected  to  be 
able  to  prove  that  the  first  indorser  (who  was  also  the  payee) 
was  the  real  owner  of  the  note,  and  that  the  suit  was 
brought  for  his  benefit: 

Held  (reversing  the  judgment  of  the  Court  below),  that 
thb  averment  was  sufficient  to  carry  the  case  to  a  jury,  as 
the  first  indorser,  if  the  real  owner  of  the  note,  could  have 
no  right  of  action  against  a  subsequent  indorser. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Assumpsit,  by  Schmidt  &  Heil  against  Charles 
L.  Oberle,  on  a  promissory  note  for  J350,  drawn 
by  C.  Rhoads  to  the  order  of  Charles  M.  Fauth, 
and  indorsed  "Charles  M.  Fauth;  Charles  L. 
Oberle  ;  Schmidt  &  Heil." 

A  copy  having  been  filed,  the  affidavit  of  de- 
fence averred  that  the  defendant  was  informed, 
and  believed,  and  expected  to  be  able  to  prove 
on  the  trial,  that  the  suit  was  really  brought  for 
the  use  and  benefit  of  Charles  M.  Fauth,  who,  he 
was  informed,  and  believed,  and  expected  to  be 
able  to  prove,  was  the  real  owner  and  holder  of 
said  note ;  and  not  for  the  benefit  of  the  said 
nominal  plaintiffs,  who,  he  was  informed,  and 
believed,  were  merely  nominal  holders  thereof. 

The  Court  below  entered  judgment  for  want  of 
a  sufficient  affidavit  of  defence ;  whereupon  the 
defendant  took  this  writ,  assigning  for  error  the 
entry  of  judgment. 

E.  B.  Watson  (J^.  L.  Ashhurst  with  him)^  for 
the  plaintiff  in  error. 

Fauth  was  responsible  to  the  defendant  below, 
and  if  he  were  the  real  owner  of  the  note„  could 
not  recover  on  it. 

Mturay  v.  M'Kee,  10  Sm.  35. 

The  affidavit  was  sufficient  in  its  averment  of 
this  fact  J  for  the  defendant  need  not  state  the 
manner  in  which  he  will  prQve  (Eyre  v^  Yqhe.,.  ij. 


Digitized  by 


Google 


226 


WEEKLY  NOTES  OF  CASES. 


Sm.  477),  but  he  may  either  state  his  grounds  of 
belief,  or  state  his  expectation  of  ability  to  prove. 
Bronson  v.  Silverman,  27  Sm.  94. 
Twiichell  v.  McMurtrie,  Id.  383 ;  I  WEEKLY  Notes, 

407. 
Moeck  V,  Littell,  I  Norris,  354;  3  Weekly  Notes, 
341. 
Woodward 2in^  Jackson  y  contra,  did  not  appear, 
and  submitted  no  paper-book. 

March  11,  1878.  The  Court.  This  was  an 
action  by  the  holder  of  a  promissory  note  against 
a  prior  endorser.  Prima  facie  he  would  be 
entitled  to  recover,  but  the  defendant  put  in  an 
affidavit  of  defence,  averring  that  he  is  informed, 
and  believes,  and  expects  to  be  able  to  prove,  that 
the  suit  is  brought  for  the  use  and  benefit  of 
Charles  M.  Fauth  (payee  and  first  indorser),  who 
is  the  real  owner  and  holder  of  said  note,  and  not 
for  the  benefit  of  the  plaintiffs,  who  are  merely 
nominal  holders.  This  averment  was  sufficient 
to  carry  the  case  to  a  jury.  Fauth  is  responsible 
as  payee  and  first  indorser  to  every  subsequent 
indorser.  Hence,  if  Schmidt  &  Heil  are  allowed 
to  recover  against  Oberle,  the  next  preceding 
indorser,  he  in  turn  would  have  his  remedy 
against  Fauth.  It  is  plain  that  the  latter  can  have 
no  right  of  action  against  any  of  the  subsequent 
indorsers;  if  he  is  really  the  owner  of  the  note,  as 
alleged  in  the  affidavit,  and  if  this  suit  was  brought 
for  his  benefit,  there  can  be  no  recovery. 

Judgment  reversed  and  ^procedendo  awarded. 

Opinion  by  Paxson,  J. 

[Cf,  Delp  V,  Sowers,  ante,  167.] 


Jan.  »77,  243.  June  19, 1877. 

Guyer  et  al.  v.  Spotts. 

Recognizance  in  error — Liability  of  sureties 
therein  on  an  appeal  from  a  judgment  for  de- 
fendant in  a  feigned  issue  under  the  Sheriff*  s 
Interpleader  Act — '*  Condemnation  money'* — 
Meaning  of  term. 

In  a  feigned  issue  under  the  sherift's  Interpleader  Act, 
to  try  the  question  of  the  plaintiffs  title  to  certain  goods, 
the  verdict  and  judgment  were  **  for  the  defendants."  On 
an  appeal  therefrom  to  the  Supreme  Court  the  plaintiff, 
with  sureties,  entered  into  a  recognizance  to  pay  the  ♦♦  con- 
demnation money"  and  all  costs  if  plaintiff  did  not  prose- 
cute his  writ  of  error  with  effect  The  judgment  was 
affirmed.  In  an  action  on  the  recognizance  against  the 
sureties : 

Held  (reversing  the  judgment  of  the  Court  below),  that 
as  the  question  in  the  feigned  issue  was  as  to  title  to  the 
goods  only,  and  not  for  their  value,  the  words  "  condemna- 
tion money''  created  no  other  liability  on  the  sureties  than 
.to  pay  the  proper  costs. 

Error  to  the  Common  Pleas  of  Union  County. 
Debt  on  a  recognizance  of  bail  in  error,  by  WU- 


liam  Spotts,  who  survived  David  Henning,  against 
Peter  Guyer  and  Samuel  S.  Barber. 

The  facts  were  as  follows:  On  April  8, 1868, 
David  Henning  and  William  Spotts  obtained  a 
judgment  against  Jacob  Dundore  and  John  M. 
Taylor  for  I3931.33,  upon  which  they  issaeda 
fi/fa,^  and  the  sheriff  levied  upon  property  in  the 
possession  of  Dimdore,  to  which  one  William 
Bogar  claimed  title.  A  feigned  issue  was  awarded 
under  the  sherifiPs  Interpleader  Act,  in  whidi 
William  Bogar  was  plaintiff  and  Spotts  and  Hen- 
ning defendants,  to  try  the  question  of  Bogar's 
claim  of  title  to  the  property.  A  verdict  was 
rendered  *  *  for  the  defendants  *  *  (no  amount  men- 
tioned), whereupon  plaintiff  sued  out  a  writ  of 
error  to  the  Supreme  Court,  and  entered  into  a 
recognizance  in  the  sum  of  I500,  with  Peter  Guyer 
and  Samuel  S.  Barber  as  sureties,  conditioned 
<'that  the  above-named  William  Bogar,  plaintiff 
in  error,  prosecute  his  writ  of  error  with  effect,  or 
in  default  thereof  the  obligors  will  pay  the  costs 
and  condemnation  money  with  the  costs,  ol  this 
writ  of  error.  * '  The  Supreme  Court  affirmed  the 
judgment.  The  plaintiff  then  issued  execution 
and  the  sheriff  made  return  **  goods  eloigned," 
whereupon  this  suit  was  brought  to  recover  the 
value  of  the  goods  levied  on  under  the^./o.,  the 
costs  of  the  feigned  issue  and  the  costs  of  the  writ 
of  error. 

Defendants  filed  a  special  plea  alleging  '<  that 
plaintiff  had  no  cause  of  action,  on  the  ground 
that  Jacob  Dimdore,  defendant  in  execution,  was, 
on  April  29,  1869,  declared  bankrupt,  and  had 
since  procured  his  discharge." 

Upon  the  trial  (before  Junkin,  P.  J.)  defend- 
ants presented  the  following  points :  (i)  That  on 
the  recognizance  in  evidence  the  defendants  in  no 
event  can  be  made  liable  for  more  than  costs. 
Refused.  (2)  The  words  *  *  condemnation  money" 
in  the  alleged  recognizance  do  not  make  the  de- 
fendants liable  for  the  property  in  dispute.  Re- 
fused, 

Verdict  and  judgment  for  the  plaintiff  for 
1 1 308. 40,  being  for  the  value  of  the  goods  as  as- 
sessed by  the  jury,  and  for  the  costs  on  the  feigned 
issue  and  the  writ  of  error.  Defendants  took  this 
writ,  assigning  for  error,  inter  aliay  the  refusal  of 
the  above  points. 

G,  F.  Miller  ( Wm.  Vangezer  with  him),  for 
plaintiffs  in  error. 

The  only  question  involved  in  the  feigned  issue 
was  one  of  title.  No  sum  of  money  was  in  dis- 
pute. The  judgment  was  that  the  goods  be- 
longed to  the  defendants  in  execution,  the  recog- 
nizance, therefore,  created  no  liability  on  these 
sureties  for  the  value  of  the  goods.  liability  for 
the  **condenmation  money**  is  a  liability  for  the 
results  of  the  judgment  of  the  Court,  which  in 
this  case  are  the  proper  cos]ts. 

Unn  and  />///,  for  the  defendants  in  error.    A 
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judgment  for  the  goods  is  a  judgment  for  the 
value  of  the  goods  if  they  be  not  forthcoming. 
This  is  the  *'  condemnation  **  money  which  plain- 
tiflfe  are  liable  for,  /.  ^.,"what  we  lost  by  the  inter- 
vention of  this  bail. 

Oct  I,  1877.  The  Court.  Tliissuitwason 
a  recognizance  entered  into  by  the  plaintiffs  in 
error,  on  the  purchase,  by  one  Bogar,  of  a  writ  of 
error  to  a  judgment  against  him,  in  favor  of  the 
defendants.  That  judgment  was  recovered  in  a 
feigned  issue,  framed  under  the  Interpleader  Act, 
to  try  the  right  of  Bogar  to  certain  goods  and 
chattels,  levied  on  by  the  defendants,  as  the  pro- 
perty of  Dundore.  On  the  trial  of  the  issue 
Bogar  failed  to  establish  his  right  to  the  property, 
and  judgment  was  entered  against  him  for  costs. 
When  Bogar  took  a  writ  of  error  to  that  judg- 
ment the  plaintiffs  in  error  entered  into  this  re- 
cognizance conditioned  that  he  should  ''prose- 
cute his  writ  of  error  with  effect  or  in  default 
thereof  will  pay  the  costs  and  condemnation 
money,  with  the  costs  of  this  writ  of  error.** 
The  judgment  was  affirmed. 

What  then  became  the  liability  of  the  sureties 
in  the  recognizance  ?  The  legal  effect  of  the 
judgment  over  the  subject-matter  therein,  was  not 
changed  by  the  affirmance  of  the  judgment.  It 
was  neither  enlarged  nor  diminished.  The  only 
question  involved  in  the  issue,  was  whether  the 
right  of  property  in  the  said  goods  and  chattels 
was  in  Bogar  at  the  time  of  the  levy  thereupon. 
He  affirmed  that  right.  The  defendants  denied 
it.  This  was  the  only  issue  presented.  It  was 
the  only  one  tried.  Neither  party  claimed  to 
recover  a  judgment  for  the  value  of  the  property 
nor  for  any  stim  of  money.  The  one  sought  to 
establish  a  right  of  ownership  to  the  property,  the 
other  to  defeat  that  claim  of  right.  No  other  ver- 
dict in  favor  of  either  party  could  have  been  ren- 
dered in  the  issue  but  a  general  one  determining 
the  right  of  property.  The  verdict  having  been 
against  Bogar,  the  effect  of  the  judgment  thereon 
was  to  permit  the  goods  and  chattels  levied  on, 
to  be  sold  as  the  property  of  Dundore,  and  to  give 
the  defendants  the  right  to  execution  against 
Bogar  for  costs.  This  was  the  only  judgment 
against  Bogar.  The  rulings  in  that  case  are  all 
that  were  reviewed  on  his  writ  of  error.  The 
only  condenmation  to  which  the  affirmance  of 
the  judgment  subjected  him  was  the  payment  of 
costs. 

In  order  to  stay  execution  by  reason*  of  the 
pendency  of  a  writ  of  error  the  Act  of  13th  of 
June,  1836  (Purd.  Dig.  605,  pi.  i^),  inter  alia, 
declares  the  recognizance  given  shall  be  with  con- 
dition if  the  judgment  be  affirmed,  or  the  writ  be 
discontinued  or  non-prossed,  to  pay  the  debt, 
damages,  and  costs,  as  the  case  may  be,  adjudged 
or  accruing  upon  such  judgment,  and  all  o&er 


damages  and  costs  that  may  be  awarded  upon 
such  writ  of  error.  The  Act  of  loth  April,  1849 
(Id.  603,  pi.  5),  permits  a  writ  of  error  to  be 
taken  in  issues  under  the  interpleader  Act  "  with 
the  usual  force  and  effect.'*  It  is  contended  that 
imder  these  Acts,  the  effect  of  the  affirmance  of 
the  judgment  was  to  make  the  sureties  in  the 
recognizance,  liable  for  such  portion  of  the  goods 
and  chattels  levied  on,  as  could  not  be  found 
when  the  defendants  again  moved  to  collect  their 
executions,  that  this  was  a  portion  of  their  dam- 
ages, for  which  the  sureties  are  liable. 

In  this  view  we  cannot  concur.  The  design  of 
the  Act  of  1 836  is  to  obligate  the  sureties  for  a 
writ  of  error,  to  pay  and  discharge  the  judgment 
only  in  which  the  writ  is  taken,  in  case  of  a 
failure  to  reverse. 

The  judgment  may  be  for  debt  and  costs,  or  for 
damages  and  costs,  or  for  costs  alone.  The  re- 
cognizance should  be  framed  to  suit  it  "as  the 
case  may  be.*'  If  the  judgment  be  for  costs 
only,  the  payment  thereof  limits  the  liability  of 
the  sureties.  In  the  issue  in  question  the  affir- 
mation of  the  judgment  was  general.  No  special 
damages  and  costs  were  awarded.  The  costs  on 
the  writ  of  error  superadded  to  the  costs  in  the 
Court  below  constituted  the  whole  condenma- 
tion money  adjudged  to  be  paid. 

The  sheriff  was  not  justified  in  withdrawing 
from  the  possession  of  the  goods  and  chattels 
levied  on,  unless  a  bond  with  sufficient  security 
for  their  forthcoming,  when  legally  required,  had 
been  given  to  the  defendants,  and  as  the  giving 
of  this  bond  should  precede  the  formin-  of  tLe 
issue,  we  will  presume  it  to  have  been  done. 

If  so  executed  and  delivered,  the  remedy  of 
the  defendants  is  upon  that  bond  if  the  goods  were 
not  forthcoming.  If  they  waived  the  givin  of 
the  bond,  they  cannot  impose  the  loss  they  may 
have  thereby  sustained,  on  the  sureties  for  a  writ 
of  error  to  the  judgment  entered  in  the  issue.  It 
therefore  follows  that  the  learned  Judge  erred  in 
not  affirming  the  first  and  second  points  sub- 
mitted by  the  defendants  below;  and  the  third 
and  fourth  assignments  are  sustained. 

This  view  of  the  case  substantially  disposes  of 
the  other  assignments,  Dundore's  discharge  in 
bankruptcy  could  not  discharge  the  plaintiffs  in 
error  from  their  liability  as  sureties  for  Bogar. 
There  was  no  contract  between  them  and  Dimdore 
to  be  affected. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Merojr,  J. 
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Oct.  &  Nov.  '77,  69.  Nov.  17,  1877. 

Pittsburgh  and  Connellsville  Railroad 

Company  V.  McShane. 

Common  carriers — Railroad  Company — Trans- 
portation of  cattle — Contract — Interpretation 
of — Liability  of  Railroad  Company  for  dam- 
age caused  by  accidents  and  delay — How  far  it 
may  be  modified  by  special  contract. 

Error  to  the  Court  of  Common  Pleas  of  Fay- 
ette County. 

Assumpsit,  by  McShane  against  the  Pittsburgh 
and  Connellsville  Railroad  Company  to  recover 
damages  for  injuries  done  to  plaintiffs  cattle 
while  being  transported  over  defendants*  road. 
The  following  facts  appeared : — 

The  cattle  were  shipped  at  Uniontown,  Pa., 
on  Wednesday  afternoon,  December  23,  1874, 
to  be  carried  to  Philadelphia.  While  en  route  an 
accident  occurred  to  the  train,  and  one  of  the 
cars  containing  McShane*s  cattle  was  broken 
down,  the  cattle  thrown  out,  and  a  steer  so  badly 
injured  that  it  was  taken  possession  of  by  the 
Company  and  killed.  The  remainder  were  taken 
out  of  the  car,  reloaded,  and  sent  on,  reaching 
Baltimore  en  route  on  Friday  morning,  December 

25.  At  that  place  they  were  taken  out  and  fed, 
rested  six  hours,  and  again  sent  on,  arriving  in 
Philadelphia  on  Saturday  morning,  December 

26.  Plaintiff  brought  this  suit,  claiming  damages 
{i)  for  the  value  of  the  steer;  (2)  for  injuries 
done  to  the  market  value  of  the  cattle  by  the 
accident  itself ;  and  (3)  for  injiury  done  to  the 
market  value  of  the  cattle  by  the  delay  in  trans- 
porting them  to  Philadelphia. 

At  the  trial  (before  Wilson,  P.  J.)  evidence 
was  given  on  the  part  of  the  plaintiff  showing 
that  the  cattle  brought  considerably  less  per  head 
in  Philadelphia,  owing  to  their  loss  in  weight 
from  being  so  long  confined, in  the  cars,  and  dso 
from  the  bruises  and  other  injuries  occasioned  by 
the  accident.  Defendant  admitted  its  liability 
for  the  steer  taken  and  killed,  and  gave  in  evi- 
dence a  contract  between  it  and  plaintiff  entered 
into  at  Uniontown,  December  23,  1874,  and 
which,  it  claimed,  relieved  it  from  liability  fbr  all 
other  damage  or  loss  occurring  to  the  cattle,  as 
there  was  no  evidence  of  gross  or  wilful  negli- 
gence on  the  part  of  the  Company.  Some  evi- 
dence was  also  given  by  the  defendant  tending  to 
show  that  the  cars  were  overloaded  by  the  plain- 
tiff, thus  contributing  to  the  breakdown  and  de- 
lay.  The  contract  referred  to  recited,  inter  alia : — 

"  That,  whereas,  said  Railroad  Company  transport  live 
stock  only  at  first-class  rates,  as  per  their  tariff,  excepting 
only  in  the  cases  where  the  owner  assumes  certain  risks 
and  incidents,  specified  below,  in  considerations  of  obtain- 
ing the  transportation  at  reduced  rates;  and  whereas,  the 
said  party  of  the  second  part  in  the  present  case  assumes 


and  takes  upon  himself  said  risks  and  incidents  for  said 
considerations;  now,  therefore,  in  consideration  that  said 
Railroad  Company  will  transport  for  the  said  party  such 
live  stock  at  the  reduced  rate  of  fifty  dollars  for  single 
decks  from  Uniontown  to  Philadelphia,  and  charges  ad- 
vanced, the  said  party  of  the  second  part  does  hereby 
agree  to  take,  and  hereby  does  assume,  all  and  every  the 
risk  of  injuries  which  the  animals,  or  either  of  them,  majr 
receive  in  consequence  of  any  of  them  being  wild,  vicious, 
unruly,  weak,  escaping,  maiming  or  killing  themselves  or 
each  other,  or  from  delays;  or  in  consequence  of  heat, 
suffocation,  or  the  ill  effects  of  being  crowded  upon  the 
cars  of  the  said  Railroad  Company,  or  on  account  of  being 
injured  by  the  burning  of  hay,  straw,  or  any  other  material 
used  by  the  owner  for  feeding  the  stock  or  otherwise,  and 
for  any  damage  occasioned  thereby,  and  also  all  risk  of  any 
loss  or  damage  which  may  be  sustained  by  reason  of  any 
delay,  or  from  any  other  cause  or  thing  in  or  incident  to 
or  from,  or  in  the  loading  or  unloading  said  stock." 

Defendants*  counsel  requested  the  Court  to 
instruct  the  jury  that  this  agreement  released  the 
Company  from  any  liability  except  for  wilful 
negligence,  of  which  there  is  no  evidence  in  the 
case.  The  Court  refused  so  to  charge,  and  in- 
structed the  jury,  inter  alia :  **It  is  true  that  a 
railroad  company  may  limit  its  responsibihty  to 
the  shipper;  that  has  been  held  by  the  courts. 
But  we  instruct  you  that  that  contract  only  ap- 
plies so  far  as  to  relieve  them  from  those  respon- 
sibilities as  common  carriers  that  they  would  not 
be  relieved  from  under  the  law  without  any  5uch 
contract  as  that  which  has  been  read  to  you." 

Verdict  and  judgment  for  the  plaintiff,  for  1275. 
Defendant  took  this  writ,  assigning  for  error,  inter 
aliay  the  refusal  of  the  point  and  the  portion  of 
the  charge  given  above. 
D,  Kaincy  for  plaintiff  in  error. 
The  contract  relieved  the  Company  from  lia- 
bility for  everything  except  wilful  negligence,  and 
the  burden  of  proof  of  such  negligfoce  was  upon 
the  plaintiff. 

Colton  V,  Qeveland  &  Pittsburgh   R.  R.  Co.,  17 
Sm.  211. 

Famham  v.  Camden  &  Amboy  R.  R.  Co.,  5  Sm.  53. 

Goldey  v,  Penna.  R.  R.  Co.,  6  Casey,  242. 

Bankard  v,  Baltimore  &  Ohio  R.  R.  Co.,  34  Md.  197. 

Sager  7/.  Portsmouth  R.  R.  Co.,  31  Maine  228. 

Michigan  Southern  R.  R.  Co.  v,  McDonough,  21 
Mich.  189. 

Heineman  v.  Grand  Trunk  R.  R.,  31  Howard's  Pr. 
(N.  Y.)  430. 

Wharton  on  Negligence,  617. 

Adams  Express  Co.  v,  Sharpless  &  Sons,  27  Sm.  516. 
V     Penn  v,  Buffalo  &  Erie  R.  R.  Co.,  49  N.  Y.  204. 

Boyle  (with  whom  was  Mestrezat)^  contra. 
The  question  of  negligence  on  the  part  of  the 
railroad  was  one  wholly  for  the  jury,  and  the 
Court  left  it  there.  The  ruling  of  the  Court 
below  as  to  the  effect  of  the  contract  is  sustained 
by  many  authorities. 

Empire  Transportation  Co.  v.  Mining  Co.,  13  Sm.  14' 

Wharton  on  Negligence,  |  589. 

Powell  V.  P.  R.  R.  Co.,  8  Casey,  414. 

Goldey  v.  P.  R.  R.  Co.,  6  Casey,  242. 

Camd.  &  A.  R.  R.  Co.  v,  Buldauf,  4  Harris,  ^» 
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Jan.  7,  1878.  The  Court.  The  true  ques- 
tions in  this  case  depend  upon  the  interpretation 
of  the  stock  or  cattle  contract  between  the 
parties. 

The  assignments  of  error  are  based,  in  our 
opinion,  upon  an  erroneous  view  of  the  terms  of 
this  contract.  Its  purpose  was  not  to  exempt  the 
Railroad  Company  from  liability  for  actual  negli- 
gence on  its  own  part,  but  to  secure  it  from  liabili- 
ties which  might  attach  in  the  absence  of  express 
terms,  growing  out  of  the  peculiar  character  of  the 
freight  carried.  The  true  intent  was  that  a  meas- 
ure of  diligence  might  not  be  required  of  it  in- 
compatible with  its  general  business,  but  which 
the  nature  of  the  stock  carried  would  require,  if 
not  expressly  provided  for.  Hence  the  owner  of 
the  stock  was  to  be  at  the  risk  of  injuries  which 
the  animals  might  do  each  other,  or  in  conse- 
quence of  heat  or  suffocation  from  over-crowding, 
or  by  the  burning  of  the  hay  or  other  fodder,  and 
delays  in  loading  and  unloading.  The  owner 
was  to  load  and  unload  the  stock  at  his  own  risk. 
It  is  true  the  contract  says  the  owner  is  to  assume 
the  risks  of  delays,  but  it  is  evident,  from  its  con- 
nection with  the  other  parts  of  the  contract,  these 
delays  mean  the  ordinary  delays  of  the  business, 
and  not  delays  arising  from  the  negligence  of  the 
company.  Cattle  require  a  very  speedy  trans- 
portation to  market,  and  every  day's  confinement 
in  the  cars  takes  from  their  weight  and  good  con- 
dition. Hence  without  a  provision  for  ordinary 
delays  at  way  stations,  a  duty  to  carry  in  the 
shortest  time  might  be  inferred  from  the  character 
of  the  stock,  and  therefore  a  provision  for  the 
delays  ofordinary  business  was  deemed  a  prudent 
safeguard.  The  plaintiff  having  made  out  a 
prima  facie  case  of  actual  negligence  on  the  part 
of  the  company,  the  contract  alone,  without  evi- 
dence to  show  that  the  delays  fall  within  its  terms, 
was  no  defence.  There  was  no  sufficient  evi- 
dence to  sustain  the  defence  that  the  plaintiff  had 
overloaded  the  cars,  and  that  this  was  the  cause 
of  the  injury  complained  of. 

Upon  the  whole  the  charge  appears  to  have 
met  the  true  view  of  the  contract,  and  the  case 
was  properly  submitted  to  the  jury. 

Per  Curiam.    Judgment  affirmed. 


Common  llleas— IBquitg. 


C.  P.  of  Luzerne  Co.  March,  1878. 

Allen  et  al..  Stockholders  of  the  People's 
Savings  Bank  of  Pittston,  v.  County 
Commissioners  and  Receiver  of  Taxes 
of  Luzerne  County. 
Corporations — Banks  and  savings  institutions — 
Taxation  on  capital  stock — Whether  shares 
taxable  on  assessed  value  of  their  nominal 
amount,  or  on  par  value  of  stock  actually  paid 
in — ^^Par  value''  defined— Act  of  March  ji, 
^^70,  §§  J,  4 — Other  Acts  relating  to  taxation 
of  bank  stock — Election  by  directors  to  collect 
and  pay  over  tax  on  shares — Injunction  to  re- 
strain subsequent  assessment  thereon, 
"Motion  for  special  injunction  and  hearing  sur 
demurrer  to  bill. 

Bill  in  equity,  filed  by  the  complainants  on 
behalf  of  themselves  and  other  stockholders  of 
The  People's  Savings  Bank  of  Pittston  against 
Dean  et  al, ,  Commissioners  of  Luzerne  County, 
and  Winters,  Receiver  of  Taxes,  for  an  injunc- 
tion to  restrain  the  defendants  from  levying  and 
collecting  certain  taxes  on  the  capital  of  the  said 
bank. 

The  bill  set  forth  that  the  People's  Savings  Bank 
was  incorporated  by  Act  of  May  25,  1871  ("P. 
L.  1 159)  with  a  capital  stock  of  ^100,000,  with 
power  to  increase  the  same  to  a  maximum  amount 
of  ^300,000,  of  which  capital  20  per  cent,  was 
required  to  be  paid  in ;  that  the  capital  was  in- 
creased to  the  said  maximum  amount  and  twenty 
per  cent,  thereof  paid,  the  shares  being  of  the 
nominal  par  value  of  |ioo  each,  and  the  certifi- 
cates stating  on  their  face  the  fact  that  I25  per 
share  had  been  paid ;  that  the  directors,  with  the 
view  of  exempting  the  stockholders  from  all  other 
taxation  of  their  shares  for  the  year  1877,  and  in 
pursuance  of  an  Act  of  Assembly  of  March  31, 
1870,  §4  (Purd.  Dig.  143,  pi.  97),  paid  to  the 
Treasurer  of  the  Commonwealth,  in  January, 
1877,  a  tax  of  one  per  cent,  upon  the  actual  par 
value  of  all  the  shares  of  the  bank,  so  far  as  the 
same  had  been  paid  in,  to  wit,  the  suni  of  I750; 
that  subsequendy  in  July,  1877,  the  Bank  Asses- 
sor of  Luzerne  County,  in  pursuance  of  the  said 
Act  of  March  31,  1870,  §  3  (Purd.  Dig.  143,  pi. 
96),  assessed  the  said  shares  of  the  bajik,  fixing 
the  actual  value  of  each  share  at  I25,  or  of  the 
whole  capital  stock  paid  in  at  175,000,  and  that 
upon  this  basis  the  County  Commissioners  had 
levied  a  tax  on  said  stock  for  the  year  1877,  of 
three  mills  for  State  piu-poses,  and  also  a  tax  of 
seven  mills  for  coimty  purposes,  amounting  to  the 


Digitized  by 


Google 


230 


WEEKLY  NOTES  OF  CASES. 


sum  of  ^750,  which  tax  the  defendant  Winters, 
as  receiver  of  taxes,  is  about  to  collect  by  process 
of  law. 

The  bill  prayed  an  injunction  to  restrain  the 
defendants  from  levying  and  collecting  the  said 
tax. 

The  defendants  demurred  to  the  bill,  for  want 
of  equity. 

C.  S,  Stark^  for  complainant,  cited  the  fol- 
lowing Acts  of  Assembly : — 

Act  of  April  12,  1867,  2  5,  p.  L.  74. 
Act  of  May  I,  1868,  {  10,  P.  L.  112. 
Act  of  Dec.  22,  18^,  i  3,  P.  L.  1870,  1374  (re^ 

pealed). 
Act  of  March  31,  1870,  {4,  P.  L.  42. 
There,  is  no  distinction  in  law  between  the 
terms  "capital  stock'*   and    "paid  in  capital 
stock." 

Citizens'  Pass.  R.  Co.  v,  Philadelphia,  13  Wr.  251. 
Second  and  Third  St.  Pass.  R.  Co.  v.  Philadelphia,  I 

Sm.  465. 
Philadelphia  r.  Gray's  Ferry  Pass.  R.   Co.,  2   Id. 

177. 
Connersville  v.  The  State  Bank,  i6Ind.  105. 
Farmers'  Loan  and  Trust  Co.  v.  Mayor  &  New  York 
City,  7  Hill,  261. 
The  expressions  "par  value  of  capital  stock,*' 
and  "  par  value  of  all  the  shares"  are  synony- 
mous:— 

Gorgas's  Appeal,  29  Sm.  149  (opinion  of  Court,  p. 

152). 
Carlisle  School  District  v,  Hepburn,  29  Sm.  159. 
Payment  of  one  per  cent,  upon  the  par  value 
of  the  capital  stock  for  1877,  exempted  share- 
holders from  all  other  taxation  for  that  year. 
Carlisle  School  District  v,  Hephum,  29  Sm.  159.  * 
A  court  of  equity  may  enjoin  against  the  col- 
lection of  taxes  levied  without  authority  of  law. 
St.  Clair  School  Board's  Appeal,  24  S.  256. 
Dunne  v,  Deegan,  7  Wr.  334. 
Miller  V.  Gorman,  2  Wr.  313. 

George  B,  Kulpy  for  defendants,  relied  on — 
Gorgas's  Appeal,  29  Sm.  149. 
Carlisle  School  Dist.  v,  Hepburn,  Id.  159. 

March  11,  1878.  The  Court  (after  stating 
the  facts).  The  defendants'  demurrer  to  the  bill 
raises  the  question,  Did  the  election  on  the  part 
of  the  bank  to  pay,  and  the  payment  to  the  State 
Treasurer  on  the  20th  of  January,  1877,  of  a  tax 
of  one  per  centum  upon  the  amount  actually  paid 
in  upon  all  the  shares  of  the  bank,  defeat  the 
right  of  the  defendants  to  levy  and  collect  a 
State  and  county  tax  upon  the  assessed  value  of 
these  same  shares  for  the  year  1877? 

The  section  of  the  Act  of  Assembly  under 
which  the  defendants  claim  the  right  to  levy  and 
collect  these  taxes  is  in  these  words:  **A11  the 
shares  of  national  banks  located  within  this  State, 
and  of  banks  and  savings  institutions  incorporated 
by  this  State,  shall  be  taxable  for  State  purposes 
at  the  rate  of  three  mills  per  annum  upon  the  as- 
sessed value  thereof,  and  for  county,  school,  mu- 
nicipaly  and  local  purposes,  at  the  same  rate  as 


now  is  or  may  hereafter  be  assessed  and  imposed 
upon  other  moneyed  capital  in  the  hands  of  indi« 
vidual  citizens  of  this  State." 

The  section  under  which  the  bank  made  the 
payment  of  January  20,  1877,  and  which,  as  is 
claimed,  gave  the  shareholders  immunity  against 
any  further  taxation  of  their  shares  for  that  year, 
is  as  follows:  "In  case  any  bank  or  savings  in- 
stitution aforesaid  shall  elect  to  collect  annually, 
from  the  shareholders  thereof,  a  tax  of  one  per 
centum  upon  the  par  value  of  all  the  shares  of 
said  bank  or  savings  institution,  and  pay  the  same 
into  the  State  treasury  on  or  before  the  twentieth 
day  of  January  in  every  year,  the  said  shares, 
capital,  and  profits  shall  be  exempt  from  all  other 
taxation  under  the  laws  of  this  Commonwealth." 

The  disposition  of  the  main  question,  before 
stated,  depends  much  upon  the  legislative  intent 
in  the  use  of  the  words /ar  value ^  as  apphed  to 
the  capital  stock  of  banks,  or  all  the  shares  of 
banks,  in  the  Acts  of  Assembly  of  April  12, 1867 
(P.  L.  p.  74),  May  i,  1868  (P.  L.  p.  112),  De- 
cember 22,  1869  (P.  L.  of  1870,  p.  1373),  and 
March  31,  1870  (P.  L.  p.  42). 

Both  the  commoh  law  meaning  and  the  gen- 
erally accepted  meaning  of  par  is  a  state  of 
equality  or  equal  value.  Bills  of  exchange,  stocks, 
and  the  like,  are  at  par  when  they  sell  for  their 
nominal  value,  that  is,  the  value  expressed  on 
their  face.  When  they  sell  for  more  they  are 
said  to  be  above  par ;  when  they  sell  for  less  they 
are  said  to  be  below  par.  And  so  it  is  with  coins. 
The  silver  dollar  and  the  gold  dollar  of  the 
United  States  each  bears  a  face  representation  of 
equality  or  equal  value  with  one  hundred  cents. 
The  former,  for  example,  sells  for  ninety-nine 
cents,  and  is  said  to  be  below  par;  the  latter 
sells  for  one  hundred  and  one  cents,  and  is  said 
to  be  above  par.  To  go  back  to  the  old  State 
banks:  Every  one  dollar  note  issued  "by  them 
bore  upon  its  face  a  representation  that  it  was 
equal  in  value  to  one  himdred  cents  or  one  dol- 
lar; but  for  causes  generally  understood  many  of 
them  came  to  be  worth  much  less.  Their  actual 
value,  however,  was  well  known  or  capable  of 
ready  ascertainment.  Whenever,  therefore,  they 
were  used  in  business  transactions,  they  were  paid 
out  on  the  one  hand  and  received  on  the  other, 
not  at  their  par  value,  but  at  their  actual  value. 
The  same  is  true  to-day  also  of  certificates  of  shares 
of  bank  stock  or  other  corporations.  Whenever 
a  certificate  of  a  share  is  issued  which  purports  on 
its  face  to  be  the  equivalent  of  one  hundred  dol- 
lars, the  idea  is  conveyed  and  is  thus  universally 
understood,  that  there  has  been  paid  in  as  part  of 
the  capital  of  the  corporation  an  actual  one  hun- 
dred dollars,  which  such  certificate  represents. 
Its  par  value,  therefore,  is  one  hundred  dollars. 

But  the  case  is  widely  different  where  a  bank 
or  other  corporation  has  authority  to  raise  and 
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form  a  capital  of  a  fixed  maximum  amount,  ac- 
companied with  a  right  to  commence  business 
whenever  a  fixed  minimum  amount  of  that  capital 
had  been  paid  in.  Under  such  circimistances  the 
certificates  of  shares  are  issued  bearing  upon  their 
fece,  perhaps,  some  indication  of  the  maximum  or 
permissive  capital  of  the  corporation,  but  always 
a  statement  of  the  actual  amount  paid  in.  They 
profess  to  be  worth  no  more ;  they  are  received 
for  no  more ;  they  are  sold  for  no  more ;  their 
par  value  is  no  more.  Throughout  the  business 
world  par  means  equality,  or  equal  value  with  a 
given  standard;  it  means  dolku*  for  dollar,  no 
less,  but  no  more.  (State  of  Illinois  v,  Delafield,  8 
Paige  Ch.  526;  Delafield  v.  The  State,  etc.,  2 
Hill,  159.) 

We  come  now  to  inquire  whether  there  is  any 
difference  between  the  words  ** capital  stock**  of 
a  bank  and  "all  the  shares**  of  a  bank,  as  they 
are  used  in  the  statutes  before  referred  to.  Cap- 
ital stock  of  a  bank  means  the  sum  of  money 
divided  into  shares  which  is  raised  by  mutual  sub- 
scription of  the  members  of  the  corporation,  and 
used  for  the  purpose  of  banking.  (Angell  &  A. 
Corp.  §§  151,556;  State  z^.  Morristown  Fire  As- 
sociation, 3  Zabr.  195.)  Shares  of  a  bank  are 
the  sums  resulting  from  a  division  of  the  capital 
stock  by  a  given  divisor  into  equal  amounts. 
Clearly,  therefore,  the  terms  "capital  stock*'  of 
a  bank  and  "all  the  shares**  of  a  bank  cannot 
have  different  meanings;  they  are  necessarily 
synonymous,  and  undoubtedly  were  so  regarded 
by  the  Legislature. 

In  other  connections  it  is  true  enough  that  the 
meaning  of  capital  or  capital  stock  of  banks  or 
of  other  corporations  is  of  much  broader  signifi- 
cation. It  is  said  to  be  the  fund  upon  which 
an  incorporated  company  transacts  its  business, 
and  which  would  be  liable,  in  case  of  insolvency, 
to  its  creditors,  and  would  pass  to  a  receiver. 
(International  Life  Assurance  Soc.  v,  Comm'rs 
of  Taxes,  28  Barb.  318;  Mutual  Ins.  Co.  v.  Su- 
pervisors, 4  N.  Y.  442.)  Subscribers  to  the  stock 
of  a  bank  who  had  paid  in  but  one-fourth  of  the 
authorized  capital,  would,  in  case  of  the  insolvency 
of  the  institution,  be  liable  to  its  creditors,  unless 
otherwise  provided  in  its  charter,  not  for  the 
equivalent  of  their  actual  payments  only,  but  for 
tli  whole  nominal  value  of  the  shares  subscribed. 
And  so,  too,  in  cases  where  the  Legislature  in 
providing  for  the  taxation  of  the  capital  stock  of 
banks,  has  used  the  specific  words,  "capital  paid 
in  and  secured  to  be  paid  in,**  shareholders  could 
not  successfully  claim  immunity  from  taxation 
beyond  the  amount  actually  paid  on  their  shares, 
but  they  would  be  liable  for  taxes  assessed  upon 
the  whole  nominal  value  of  the  shares  subscribed. 
Under  such  circumstances,  capital  stock, '  ^  secured 
to  be  paid  in,*'  means  all  that  has  been  sub- 
scribed/ no  matter  whether  paid  up  in  part  or  in 


whole.  (Bank  of  Utica  v.  The  City  of  Utica,  4 
Paige,  399 ;  Farmers*  Loan  and  Trust  Co.  v.  The 
Mayor,  etc.,  7  Hill,  261.)  And  the  same  would 
be  true,  likewise,  even  though  the  capital  actually 
paid  in  originally  had  been  diminished  or  im- 
paired by  subsequent  losses.  (State  Bank  of  Wis- 
consin V,  The  City  of  Milwaukee,  18  Wis.  281.) 

We  have  already  seen  what  the  general, 

universal  meaning  of  the  words  par  or  par  value  is, 
as  applied  to  certificates  of  stock  bearing  upon 
their  face  the  actual  sum  which  they  represent; 
we  have  also  seen  what  the  meaning  of  the  words 
capital  or  capital  stock  is ;  we  have  further  seen 
what  the  meaning  of  the  words,  "all  the  shares 
of  a  bank,**  is:  Now,  is  it  fair  or  reasonable  to 
assume  that  the  Legislature  used  these  words  or 
terms,  in  any  of  the  several  Acts  referred  to,  in  a 
totally  different  and  greatly  enlarged  sense?  Is 
it  fair  or  reasonable  to  assume  that  the  Legislature 
intended  to  select  specifically  those  banks  and 
savings  institutions  incorporated  by  this  State, 
having  au^iority  to  do  business  whenever  a  fixed 
minimum  sum  of  their  authorized  or  maximum 
capital  had  been  paid  in,  and  impose  upon  them 
a  tax  for  a  common  purpose,  fivefold  greater  than 
that  exacted  of  like  banks  and  savings  institutions 
doing  business  upon  an  authorized  or  maximum 
capital  fully  paid  up?  Is  it  fair  or  reasonable  to 
assume  that  the  Legislature  intended  to  inaugu- 
rate in  this  Commonwealth,  upon  a  small  and 
exceptional  scale,  a  system  of  taxation  unprece- 
dented either  in  ancient  or  modem  times,  and 
alike  unequal  and  unjust  ?  And  yet,  this  is  the 
very  monstrosity  which  the  levy  and  collection  of 
the  taxes  complained  of  in  the  plaintiffe*  bill  ac- 
complishes. It  will  not  do  to  say  that  the  option 
accorded  to  national  banks  by  the  fifth  section  of 
the  Act  of  April  12,  1867,  and  extended  to  State 
banks  and  savings  institutions  by  the  first  section 
of  the  act  of  December  22,  1869,  was  purposely 
modified  in  its  application  to  those  particular 
State  banks  or  savings  institutions  having  a  right 
to  do  business  upon  z.paid  in  capital  less  than 
their  authorized  or  maximum  amounts,  by  the 
fourth  section  of  the  Act  of  March  31,  1870,  as 
an  equivalent  for  the  special  privileges  granted  to 
the  latter,  and  is  a  fair  compensation  for  the  ex- 
emption of  their  shares  from  local  taxation.  The 
language  of  the  fourth  section  of  the  Act  of  March 
31,  1870,  will  bear  no  such  construction.  Be- 
sides, if  the  Legislature  had  intended  any  such 
thing,  language  fitly  adapted  to  the  expression  of 
that  purpose  would  have  been  used. 

In  cases  where  corporations  other  than  State 
banks  and  savings  institutions,  possessing  privi- 
leges of  the  same  character  as  those  of  the  People's 
&tvings  Bank  of  Pittston,  but  subject  to  taxation 
on  tiheir  dividends  in  excess  of  six  per  centum 
upon  their  capital  stock  for  a  specific  purpose, 
have  made  large  earnings  on  the  amount  of  cap- 
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ital  actually  paid  in,  which  they  have  attempted 
to  distribute  in  dividends  upon  their  whole  au- 
thorized capital,  so  that  nothing  would  be  left  to 
tax  for  the  particular  purpose  specified  in  their 
charters,  the  courts  have  been  invoked,  and  have 
decided  that  the  dividends  in  excess  of  six  per 
centum  upon  the  capital  stock  meant,  under  such 
circumstances,  dividends  in  excess  of  six  per 
centum  upon  the  capital  stock  paid  in.  (Citizens* 
Pass.  Railway  Co.  v.  The  City  of  Phila.,  13  Wr. 
251;  City  of  Phila.  v.  Gray's  Ferry  Pass.  Rail- 
way Co.,  2  P.  F.  S.  177;  The  Second  and  Third 
Street  Pass.  Railway  Co.  v.  The  City  of  Philadel- 
phia, I  P.  F.  S.  465.)  To  the  average  mind 
there  is  no  difference  in  the  principle  of  these 
cases  and  that  in  the  one  before  us.  In  the  latter 
the  boot  is  simply  on  the  other  foot. 

Decree  for  an  injunction  as  prayed  for. 

Opinion  by  Harding,  P.  J. 


C.  P.  No.  3.  March  12,  1878. 

Endsor  v.  Simpson  et  al. 

Part  owners  of  a  ship^ — Settlement  of  accounts — 
Equitable  jurisdiction — Act  of  Oct,  ij,  1840. 

Sur  demurrer  to  bill. 

The  bill  set  forth  that  the  complainant  was 
master  and  part-owner  of  a  schooner ;  that,  under 
a  verbal  agreement  with  the  respondents,  his  co- 
owners,  he  was  to  navigate  and  command  her  on 
**  half  shares;"  that  on  November  11,  1876,  the 
complainant  and  respondents  adjusted  a  full  settle- 
ment of  their  accounts  up  to  that  date,  and  a 
large  sum  of  money  was  then  due  to  plaintiff; 
that,  subsequently,  the  respondents  became  in- 
debted to  complainant  for  money  paid  out  for 
salvage,  repairs,  and  general  and  particular  aver- 
age; and  that  the  complainant  then  made  a 
statement  and  account  to  them  of  all  moneys 
received  and  expended  by  him  on  account  of 
said  schooner,  which  respondents  refused  to  ac- 
cept, and  upon  demand  they  refused  to  pay  com- 
plainant the  amount  due  him. 

The  bill  prayed  an  account,  and  general  relief. 

The  respondents  demurred  for  want  of  equity, 
and  assigned  for  cause  that  complainant  had  a 
full  and  complete  remedy  at  law. 

C,  M,  Husbands  (with  him  H,  Flanders') y  for 
demurrer. 

Part-owners  of  a  vessel  hold  not  as  partners, 
but  as  tenants  in  common,  and  as  such  their 
remedy  is  at  law  and  not  in  equity. 

H,  R,  Edmunds f  contra. 

The  ordinary  remedy  for  part-owners  of  ves- 
sels to  obtain  an  adjustment  of  the  ship's  accounts 
among  themselves,  is  a  suit  in  a  court  of  equity. 
Flanders  on  Shipping,  p.  391. 

A  part-owner  cannot  maintain  an  action  at 
law  against  another  part-owner  for  money  paid 


on  joint  account,  where  no  settlement  has  been 
made  or  balance  struck.  The  remedy  is  in 
equity. 

Irvine  v,  Hanlin,  10  S.  &  R.  219. 

Griffith  V,  Willing,  3  Bin.  317. 

Ozeas  V.  Johnson,  I  Bin.  191. 

Andrews  v.  Allen,  9  S.  &  R.  241. 

Knerr  v.  Hoffman,  15  Sm.  126. 

Shriver  r.  Nimick,  5  Wr.  80. 

Maguire  v.  Pingree^  30  Maine,  508. 

Dodge  V.  Hooper,  35  Maine,  536. 

Persch  v.  Quiggle,  7  Sm.  247. 
Part-owners  are  tenants  in  common  of  a  ship, 
but  jointly  interested  in  her  use  or  employment ; 
and  the  law  as  to  the  earnings  of  a  ship,  whether 
as  freight,  cargo,  or  otherwise,  follows  the  gene- 
ral law  of  partnership. 

Greene  v,  Briggs,  6  Hare,  395. 

Act  of  13  October,  1840,  sec.  19  (Purd.  Dig.,  p.  591, 
pi.  4). 

C.  A.  V. 
March  16,  1878.  The  Court.  Part-owners 
of  a  vessel  are  tenants  in  common.  They  are 
joindy  interested  in  her  use  or  employment;  and 
the  earnings  of  a  ship,  whether  as  freight,  cargo, 
or  otherwise,  follow  the  general  law  of  partner- 
ship.  (Greene  v.  Briggs,  6  Hare,  395.) 

Starting  with  this  principle,  if  an  account  had 
been  actiially  settled,  and  a  balance  struck,  there 
might  be  something  in  the  demurrer.  Article  4 
of  the  bill  does  allege  that  a  settlement  had  at 
one  time  been  made,  but  the  claim  of  the  plain- 
tiff arises  after  this  settlement.  How,  except  by 
an  action  of  account  render,  the  plaintiff  can  sus- 
tain his  case  at  law  it  is  impossible  to  understand. 
If  the  transaction  is  to  be  considered  a  partner- 
ship transaction  merely,  then  the  demurrer  must 
fail ;  and  if  an  action  of  account  render  can  be 
sustained,  then  the  Act  of  13  of  October,  1840, 
sec.  19  (Purdon,  p.  591),  gives  us  complete  juris- 
diction. 
Demurrer  overruled,  with  leave,  etc. 
Opinion  by  Ludlow,  P.  J. 


^(^vxmoxi  IPIeas— Hato* 


C  p.  No.  2.  Feb.  16. 1878. 

Keating  et  ux.  v.  Union  Passenger 
Railway  Co 

N^ew  tricU'^  Order  discharging  rule^  upon  terms 
— -Judgment  prematurely  entered,  by  order  of 
attorney  y  not  warranted  by  the  record^  is  in- 
valid—  Writ  of  error  pending  motion  for  new 
tricU^^Effect  of— Damages  allowed  by  Supreme 
Court — Not  an  affirmance  of  the  judgment 
originally  irregularly  entered^ 
Rule  on  plaintiffs  to  elect  whether  they  will 
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remit  all  of  the  verdict  above  ^1000,  or  rule  for 
new  trial  absolute. 

There  was  a  verdict  for  plaintiffs  for  ^2000. 
A  rule  for  a  new  trial  was  entered,  and  on  June 
21,  1877,  the  Court  made  an  entry  of  "Rule 
discharged  on  entry  of  a  remittitur  for  all  over 
Jiooo,  otherwise  rule  absolute.**  Before  plain- 
tiffs elected  between  the  remittitur  and  a  new 
trial,  the  defendant  paid  the  jury  fee,  and  had 
judgment  entered.  On  the  same  day  defendant 
took  a  writ  of  error,  but  assigned  no  error  nor 
took  a  bill  of  exceptions,  and  discontinued  the 
writ  before  the  return  day.  Subsequently  a  rule 
on  plaintiffs  in  error  to  show  cause  why  damages, 
at  the  rate  of  six  per  cent,  in  addition  to  the 
legal  rate,  on  I2000,  and  an  attorney  fee  of  ^20, 
should  not  be  awarded  to  defendant  in  error, 
was  made  absolute  by  the  Supreme  Court.  De- 
fendants then  took  this  rule. 

P,  Archer,  Jr.  (with  whom  wasy!  A.  Bonhatn, 
for  the  company),  for  the  rule. 

Entering  a  remittitur  for  all  above  iiooo  was 
a  condition  precedent  to  any  judgment  being 
taken  for  plaintiffs. 

Ward  V.  Patterson,  10  Wr.  374. 

Until  this  condition  was  fulfilled,  the  motion  for 
a  new  trial  was  pending,  and,  as  it  never  was  ful- 
filled, the  subsequent  proceedings  were  a  nullity. 
Even  after  a  judgment  affirmed  in  the  Supreme 
Court,  the  Court  below  has  power  over  a  motion 
for  a  new  trial  which  was  open  on  the  rf  cord  at 
the  time  of  taking  the  writ  of  error. 
Harper  v.  Keely,  5  H.  234, 

The  writ  of  error  could  not  prevent  plaintiffs 
filing  the  remittitur. 

Wm,  Henry  Sutton,  contra. 

We  had  the  election  between  a  remittitur  for 
all  over  liooo  or  a  new  trial;  defendants  tied 
our  hands  by  paying  the  jury  fee,  causing  judg- 
ment to  be  entered,  and  taking  a  writ  of  error, 
thus  also  waiving  the  rule  for  a  new  trial.  This 
is  an  ingenious  method  of  attempting  to  open  a 
judgment,  which  cannot  be  done  after  the  term. 
King  tf.  Brooks,  22  Sm.  363. 

Neidier  of  the  cases  cited  on  the  other  side 
apply,  for  defendants  here,  by  paying  the  jury 
fee  and  entering  judgment,  and  taking  a  writ 
of  enor,  waived  the  condition  precedent.  The 
Supreme  Court,  having  made  absolute  a  rule  for 
extra  damages  of  twelve  per  cent,  on  the  verdict 
for  $2000 y  have  affirmed  the  judgment  for  that 
amount.  It  is  too  late  now  for  defendants  to  be 
relieved  from  the  position  into  which  they  volun- 
tarily put  themselves,  and  where  they  are  by  rea- 
son of  their  attempt  at  delay. 

C.  A.  V. 

Feb.  23,  1878.  The  Court.  There  never 
was  any  ^id  judgment  in  this  case,  for  the  rule 
for  a  new  trial  was  pending  when  the  entry  of 
j^idgment  was  made.    Under  these  circumstances 


the  plaintiff  could  not  have  entered  judgment 
without  making  his  election  to  remit  the  excess 
in  the  verdict.  But  if  plaintiff  could  not,  so  nei- 
ther could  the  defendants.  The  entry  of  judg- 
ment, though  upon  the  instance  of  a  party,  is 
legally  the  act  of  the  Court,  and  the  law  does 
not  recognize  the  hand  of  either  party  in  it.  The 
form  of  entering  judgment  was  gone  through  in 
this  case,  but  there  was  an  order  of  the  Court 
pending  which  prevented  the  judgment  ever«hav- 
ing  any  vitality.  We  do  not  regard  the  Supreme 
Court,  in  their  order  for  special  damages  under 
the  Act  of  1874,  as  deciding  that  there  was  a 
valid  judgment  for  I2000.  They  merely  im- 
posed a  proper  penalty  for  the  delay  to  plaintiffs 
cause  by  a  writ  of  error  taken  out  and  then  aban- 
doned. 

As  this  Court,  on  full  hearing  and  considera- 
tion of  the  case,  was  of  opinion  that  the  verdict 
was  excessive,  the  order  we  then  made  must  be 
sustained. 

Rule  absolute  on  plaintiff  to  elect,  on  or  before 
March  6,  1878,  to  remit  liooo  of  the  verdict 
nunc  pro  tunc,  as  of  the  day  it  was  rendered,  or 
rule  absolute  for  new  trial  as  of  June  21,  1877. 

Opinion  by  Mitchell,  J. 

[A  remittitur  of  |iooo  was  subsequently  filed.] 


C.  P.. No.  3.  March  14,  1878. 

Moyer  v.  The  Delaware  and  Chesapeake 
Canal  Co. 

Practice — Pleading — Local  cution  — Juris  Action 
— Suit  against  a  foreign  canal  company  for 
not  keeping  its  banks  in  repair  must  be  brought 
in  the  State  in  which  the  canal  is — Plea  in 
abatement, 

Sur  demurrer  to  plea  in  abatement. 
Trespass  on  the  case,  by  the  owner  of  a  barge 
against  the  Delaware  and  Chesapeake  Canal  Co., 
a  corporation  owning  a  canal  which  runs  from 
Chesapeake  City,  Maryland,  to  Delaware  City, 
Delaware. 

The  declaration  set  out  a  contract  whereby  the 
defendant,  late  of  the  county  of  Philadelphia, 
agreed  to  tow  the  plaintiff*s  barge  through  the 
canal  from  Chesapeake  City,  Maryland,  to  Dela- 
ware City,  Delaware,  '*to  wit,  at  the  county 
aforesaid,"  for  a  certain  hire,  and  averred  that 
by  virtue  of  the  said  contract  it  became  the  duty 
of  the  defendant  to  keep  the  canal  in  good  and 
navigable  condition,  its  banks  strong  and  firm, 
and  to  provide  proper  floodgates,  etc.,  so  that  the 
plaintiff's  barge  might  be  securely  towed  through. 
The  declaration  further  alleged  that  the  defend- 
ant, wrongfully  intending  to  injure  the  plaintiff, 
did  not  keep  the  canal  in  a  safe  and  navigable 
condition,  and  did  not  preserve  its  banks  strong 
and  firm,  nor  provide  sufl&cient  floodgates,  etc., 
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but  permitted  the  canal  to  be  unsafe  for  naviga- 
tion, and  the  banks  to  become  weak  and  defective, 
whereby  they  gave  way  and  were  destroyed, 
the  water  of  the  canal  flowed  out  and  escaped, 
and  the  barge  of  the  plaintiff,  which  was  lying 
properly  made  fast  near  the  place  of  the  breaking, 
was  torn  from  its  moorings,  driven  through  the 
break,  and  greatly  damaged,  entailing  thereby 
upon  the  plaintiff  great  expense  in  repairs,  and 
depriving  him  of  the  use  of  his  barge  for  a  long 
time. 

The  defendant  pleaded  in  abatement  (i;  that 
it  was  a  corporation  created  by  the  States  of  Del- 
aware and  Maryland ;  that  its  duties  in  respect 
to  the  construction  and  maintenance  of  said  canal 
arise  under  the  charter  granted  to  it  by  the 
said  States,  and  not  under  any  charter  or  law  of 
Pennsylvania;  (2)  that  the  cause  of  attion  arose 
within  the  limits  of  Maryland  and  Delaware,  and 
(3)  that  the  Court  has  no  jurisdiction. 

Plaintiff  demurred  to  this  plea  on  the  ground 
that  the  action  is  transitory  and  nojt  local. 

Charles  If,  IfoweU(wilii  whom  was/.  Warren 
Coulston)y  for  demurrer. 

When  an  action  is  founded  on  privity  of  con- 
tract it  is  transitory,  whether  the  subject  matter 
of  the  contract  is  real  or  not. 

Chitty  on  Pleading,  vol.  i.  p.  268-7a 
Kenwood  v,  Chceseman,  3  S.  &  R.  500, 
Thursby  v.  Plant,  I  Saunds.  Rep.  230  b. 

In  Oliphant  v.  Smith  (3  P.  &  W.  180),  Prevost 
V.  Gorrel  (2  Weekly  Notes,  440),  and  Furbushz;. 
Phillips,  (Id.  442),  the  action  was  for  a  nuisance, 
but  this  is  an  action  for  negligence,  and  arises  out 
of  a  breach  of  contract  and  is  transitory. 

McMurtrie^  contra. 

The  declaration  does  not  proceed  upon  the 
contract  to  tow,  which  is  simply  matter  of  in- 
ducement. This  is  in  effect  an  action  for  a 
nuisance.  The  averment  in  the  narr.  is  a  breach 
of  the  duty  to  keep  in  repair,  and  there  is  no 
averment  whatever  of  breach  of  contract.  It  is 
a  breach  of  the  obligation  resting  upon  the  canal 
owners  as  owners,  and  not  of  the  contract  to  tow. 

C.  A.  V. 

The  Court.  There  is  no  breach  of  the  con- 
tract to  tow  alleged  in  the  declaration.  That  con- 
tract is  pleaded  merely  as  matter  of  inducement. 
This  is  a  tort,  and  the  case  falls  within  that  well- 
defined  class  of  cases  which  hold  that  these  ac- 
tions are  local  and  not  transitory.  Moreover, 
this  case  is  a  very  important  one,  and  can  best  be 
determined  by  the  courts  in  whose  jurisdiction 
the  defendant  is. 

Demurrer  overruled. 

Oral  opinion  by  Ludlow,  P.  J. 


C.  P.  No.  3.  March  14,  1878. 

Brandt  v.  City  of  Philadelphia. 

Case — Duty  of  the  city  to  keep  bridges  'in  repair 

— Damages — Loss  of  business  and  profits. 

Sur  demurrer  to  declaration! 

Trespass  on  the  case,  for  damages^    The  narr. 
set  forth  that  the  plaintiff  was  a  duly  licensed 
hotel-keeper,  his  place  of  business  being  in  the 
27th  ward  of  the  city,  at  the  terminus  of  the  Pen- 
rose Ferry  Bridge,  on  the  Schuylkill  River ;  that 
he  had  a  large  custom  from  persons  daily  fire- 
quenting  his  tavern  by  way  of  the  bridge,  which 
was  now  owned  by  the  city,  and  kept  as  a  free 
public  highway,  the  road  therefrom  on  the  east 
side  leading  into  the  built-up  parts  of  the  dty, 
and  on  the  west  side  into  the  rural  districts ;  that 
it  was  the  duty  of  the  defendant  to  maintain  the 
bridge  at  all  times  in  good  repair  and  suitable  for 
public  travel ;    and  averred  that  the  defendant, 
not  regarding  its  said  obligation,  had  negligently 
allowed  the  bridge  to  remain  for  two  years  in 
such  a  weakened  and  dilapidated  condition  that 
on  or  about  the  ist  of  July,  1876,  it  broke  and 
gave  way,  and  has  since  remained  wholly  unfit 
for  public  travel ;  and  that  all  access  to  the  plain- 
tiff's premises  therefrom  was  entirely  cut  off,  by 
means  whereof  he  was  greatly  injured  in  his  busi- 
ness, and  lost  great  gains  which  he  otherwise 
would  have  made  in  his  daily  sales  to  those  of  his 
customers  who  usually  frequented  his  hotel  by 
way  of  the  bridge,  and  who  since  its  destruction 
have  been  compelled  to  take  a  more  circuitous 
route   to  his  tavern,  whereby  their  visits  were 
diminished,  his  business  ruined,  and  his  premises 
rendered  of  no  value  to  him. 

Demurrer. 

y.  Howard  Gendell  and  7.  Cuyler  Patterson^ 
for  the  demurrer. 

The  declaration  does  not  allege  any  cause  for 
which  the  plaintiff  is  entitled  to  bring  an  action; 
the  damage  alleged  is  consequential,  too  remote 
and  speculative ;  and  the  declaration  fails  to  dis- 
close that  the  road  west  of  Penrose  Ferry  Bridge 
is  a  public  highway  with  which  the  defendant  is 
required  to  maintain  any  communication  by 
bridge  or  otherwise. 

Aaron  Thompson^  contra. 

The  defendaxit  was  authorized  by  Act  of  As- 
sembly to  construct  the  bridge,  and  to  keep  and 
maintain  it  as  a  public  highway.     The  defendant 
is  therefore  obliged  to  keep  it  in  repair. 
Scott  V,  Hunter,  10  Wright,  194. 

The  damage  alleged  is  not  too  remote ;  neither 
is  it  consequential  nor  speculative. 
Rose  etaL  v.  Miles,  4  M.  &  S.  loi. 
Iveson  V.  Moore,  I  Ld.  Raym.  486. 
Wilkes  V.  Hungerford  Market  Co.,  2  Scott,  446. 

C.  A.  V. 

The  Court.  This  is  an  action  for  damages. 
The  plaintiff  alleges  that  by  reason  of  the  Mure 
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of  the  defendant  to  keep  in  repair  the  Penrose 
Ferry  Bridge,  access  to  plaintiff's  premises  was 
cut  off,  and  his  business,  that  of  a  hotel  keeper, 
was  diminished  and  destroyed  by  the  interruption 
of  travel.  The  defendant  demurs  on  the  ground 
of  want  of  liability,  and  of  the  damage,  if  any, 
being  too  remote  and  consequential. 

The  duty  of  the  defendant  to  repair  the  bridge 
is  evident.  The  damage  which  ensued  to  plain- 
tiff from  defendant's  neglect  to  repair  may  be  too 
remote  and  consequential  to  sustain  an  action, 
but  at  this  stage,  we  cannot  say  tliat  plaintiff  may 
not  have  stistained  damages. 

Demurrer  overruled. 

Opinion  by  Ludlow,  P.  J. 


C.  P.  No.  3.  March  30,  1878. 

Woodside  et  al.  v.  Stevenson. 

Practice — Affidavit  of  defence  law — Upon  the 

disappearance  of  an  affidavit  filed y  the  Court 

will  give  judgment. 

Rule  for  judgment  for  want  of  an  affidavit  of 
defence. 

There  was  an  entry  on  the  docket  of  the  filing 
of  an  affidavit  March  23,  1878,  but  no  affidavit 
or  receipt  for  one  could  be  found  among  the 
papers. 

F.  W,  Shain,  for  the  rule. 

The  Court  entered  the  following  order :  And 
now,  March  30,  1878,  the  record  of  the  Court 
having  been  produced  and  no  affidavit  of  defence 
in  fact  being  among  the  papers  in  the  above  case, 
judgment  is  entered  for  plaintiffs  and  against  de- 
fendant in  the  above  case,  for  want  of  said  affi- 
davit of  defence. 


C.  P.  No.  3.  March  20,  1878. 

McGettigan  v.  Penna.  R.  R.  Co. 

New  trial — Injuries  to  person — Negligence — 
Contributory  negligence — Fright  of  plaintiff  as 
affecting  the  question  of  contributory  negligence, 
Sur  rule  for  new  trial. 

Action  on  the  case  for  injuries  caused  by  al- 
leged negligence  of  defendant's  servants. 

On  the  trial  it  was  proved  that  plaintiff  was 
leading  a  horse  and  cart  along  Trenton  avenue,  in 
the  city  of  Philadelphia.  The  tracks  of  the  Penn- 
sylvania Railroad  Company,  defendant,  lay  in 
the  middle  of  the  street,  at  a  distance  of  sixteen 
feet  from  each  curb.  While  walking  on  the  near 
side  of  the  horse,  which  was  between  him  and  the 
track,  plaintiff  noticed  the  light  of  an  approaching 
train  at  some  distance  ahead,  and  thinking  the 
cart  too  near  the  track,  though  it  was  in  a  posi- 


tion of  perfect  safety,  attempted  to  turn  the  horse 
towards  the  siding.  In  doing  so  the  hindmost 
part  of  the  cart  was  struck  by  the  engine,  the 
cart  demolished,  and  he  himself  sustained  severe 
injuries.  Evidence  was  adduced  to  prove  that 
the  train  was  travelling  at  a  great  rate  of  speed,  a 
fact  which  alarmed  plaintiff,  and  did  not  allow  him 
sufficient  time  to  move  to  what  he  considered  a 
place  of  safety. 

Yerkes,  J.  charged,  inter  alia,  that  the  evi- 
dence in  this  case  was  not  sufficiently  strong  for 
him  to  instruct  the  jury,  that  they  might  infer, 
from  the  mere  fact  tliat  a  train  was  approaching 
at  a  great  rate  of  speed,  that  the  plaintiff  was 
frightened  and  lost  control  of  himself,  and  in 
consequence  his  acts  were  not  necessarily  con- 
tributory negligence.  There  was  no  evidence 
that  plaintiff  was  frightened,  or  tliat  his  horse  was 
unmanageable. 

Verdict  for  defendant. 

George  Biddle^  for  rule. 

The  question  of  contributory  negligence  should 
not  have  been  left  to  the  jury. 

Johnson  z'.  The  West  Chester  and  Philada.  R.  R.,  20 
Sm.  361. 

If  the  excessive  rate  of  speed  influenced  the 
mind  and  act  of  John  McGettigan  at  the  time, 
and  solely  under  such  influence  and  by  reason 
thereof,  he  turned  his  horse's  head  so  as  to  place 
the  end  of  the  cart  in  the  way  of  the  moving 
train,  he  was  not  necessarily  guilty  of  contribu- 
tory negligence. 

If  McGettigan  was  frightened  solely  by  reason 
of  the  too  rapid  approach  of  the  train,  and  until 
the  time  of  fright  was  guilty  of  no  contributory 
negligence,  then  what  he  may  have  done  under 
the  influence  of  fright  caused  by  reason  of  de- 
fendant's negligence  is  no  bar  to  his  recovery. 

Chapman  Biddle,  contiu. 

Rule  discharged. 


C.  P.  No.  3. 


Simes  v.  Blair. 


March  20, 1878. 


Province  of  Court  and  jury —  When  the  Court 
should  not  direct  a  verdict ,  though  testimony 
uncontradicted — New  trial— I^omissory  note 
put  in  circulation  by  fraud — The  holder  having 
proved  bona  fides  and  consider cUion,  the  case 
should  be  submitted  to  the  jury. 

Rule  for  a  new  trial. 

Assumpsit  on  two  promissory  notes,  by  the 
holder  against  the  maker. 

At  the  trial  (before  Yerkes,  J.)  the  plaintiff  put 
the  notes  in  evidence  and  proved  affirmatively 
that  he  paid  full  consideration  therefor  before  ma- 
turity without  notice  of  any  equities.  The  de- 
fendant offered  to  prove  that  the  notes  had  been 
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obtained  from  him  and  put  in  circulation  by 
fraud.  Objected  to,  and  offer  overruled,  unless 
coupled  with  an  offer  to  prove  that  the  plaintiff 
gave  no  consideration,  or  that  he  had  notice  of 
the  alleged  fraud.  The  defendant  subsequently 
called  as  a  witness  one  Stevenson,  who  testified, 
among  other  things,  that  he  sold  the  notes  in  suit 
to  the  plaintiff,  for  full  value,  and  gave  him  no 
notice  of  any  defence. 

The  defendant  requested  the  Court  to  charge 
that  the  defendant  having  shown  or  offered  to 
show  fraud  in  the  obtaining  of  the  notes,  and 
that  they  were  put  in  circulation  in  fraud  of  the 
defendant's  rights,  it  was  incumbent  on  the  plain- 
tiff to  satisfy  the  jury  that  he  is  a  bona  fide  holder 
for  value  before  maturity  of  the  notes;  and, 
further,  that  the  questions  of  consideration,  and 
of  the  bona  fides  of  the  transaction,  were  for  the 
jury. 

The  Judge  refused  so  to  charge,  and  instructed 
the  jury  that  **  there  being  no  evidence  to  sus- 
tain fraud — that  having  been  ruled  out — the  ver- 
dict should  be  for  the  plainiiff.'*  Verdict  for 
plaintiff  accordingly  for  $978.02. 

Piatt  and  Dickson  showed  cause. 

The  fact  that  the  plaintiff  was  a  bona  fide 
holder  for  a  valuable  consideration  before  ma- 
turity, was  clearly  proved  not  only  in  the  first 
instance,  as  part  of  the  plaintiffs  case,  but  also  by 
defendant's  witness,  who  sold  plaintiff  the  notes. 
This  evidence  being  lull,  clear,  and  undisputed, 
there  was  no  question  of  fact  for  the  jury,  and 
the  Court  was  right  in  pronouncing  upon  the 
effect  of  the  evidence  and  giving  a  binding  in- 
struction. The  defendant's  offer  to  prove  fraud, 
made  after  the  proof  of  consideration  and  bona 
fides  of  the  plaintiff,  not  being  coupled  with  an 
offer  to  contradict  plaintiffs  evidence  of  consid- 
eration, etc.,  did  not  amount  to  a  defence,  and 
was  properly  ruled  out,  and  the  jury  were  properly 
instructed  to  find  for  the  plaintiff. 

McCracken  v.  Roberts,  7  Har.  395,  ^r  Black,  J. 
Graflff.  R.  R.  Co.,  7  Cas.  489, per  Woodward,  J. 

Had  the  case  been  submitted  to  the  jury  and  a 
verdict  found  for  defendant,  the  Court  would 
have  been  bound  to  set  it  aside,  and  in  such  case 
it  is  proper  for  the  Court  to  give  a  binding  in- 
struction in  advance. 

Graff  V.  R.  R.Co.,jw/rtf. 

M,  Hampton  Todd,  for  the  rule. 

The  question  of  consideration  was  for  the  jury. 
They  might  have  disbelieved  the  evidence  of 
consideration  and  bona  fides.  The  defendant's 
ofifer  to  show  fraud  in  obtaining  the  notes  and 


putting  them  in  circulation  should  have  been 
admitted.  Evidence  of  such  fraud  overcomes  the 
presumption  in  the  holder's  favor,  which  he  must 
then  affirmatively  establish  to  the  satisfaction  of 
the  jury.  The  plaintiff  by  proving  consideration 
in  the  first  instance  could  not  deprive  the  de- 
fendant of  his  defence  on  the  ground  of  fraud, 
and  of  his  right  to  a  jury  trial.  The  questions 
were  of  fact  for  the  jury,  and  not  for  the  Court, 
to  decide. 

Hutchinson  v.  Boggs  &  Kirk,  4  Cas.  294. 

Hoffinan  v.  Foster  &  Co.,  7  Wr.  137. 

Maples  V.  Browne,  12  Id.  458. 

Phelan  v.  Moss,  17  Sm.  59. 

Miller  &  Race,  Sm.  L.  Cas.  823,  Notes  (7  Am.  ed. 
*6o9.) 
Rule  absolute. 


C.  P.  No.  4,  March  23,  1878. 

Rand  v.  Lore. 
Affidavit  of  defence  law — Practice— Judgment  for 

want  of  a  sufficient  affidavit  of  defence  will  not 

be  entered  for  an  amount  admitted  to  be  due  on 

a  matter  not  in  suit. 

Rule  for  judgment. 

The  plaintiff  brought  suit  upon  several  promis- 
sory notes,  .and  the  defendant  filed  an  affidavit  of 
defence,  averring  that  all  of  the  notes  in  suit 
were  given  for  the  accommodation  of  the  plain- 
tiff; and,  further,  that  "the  only  outstanding 
matter  "between  this  deponent  and  the  said  Rand 
is  a  matter  arising  upon  a  settlement  made  by  the 
said  Rand  with  Charles  Katz,  which  settlement  is 
entirely  distinct  from  said  notes,  and  refers  ex- 
clusively to  $2000  paid  in  1874,  on  account  of 
note  (not  in  suit)  due  Sept.  2,  1873,  held  bysaid 
Katz,  and  I9848.13  paid  about  Jan.  i,  1875,  by 
said  Rand  on  a  bond  held  by  said  Katz ;  but 
these  payments  by  him  are  entirely  distinct  from, 
and  have  no  reference  to,  said  notes  filed  in  this 
case,  and  on  account  of  which  this  deponent  is 
not  in  any  manner  indebted  to  the  said  Rand." 

Whereupon  this  rule  was  taken  for  judgment 
for  the  amount  admitted  to  be  due. 

H.  T.  King,  for  the  rule. 

The  Court  (per  Thayer,  P.  J.).  When  you  sue 
for  one  thing,  and  the  defendant  denies  liability 
on  that,  but  admits  an  indebtedness  to  you  in 
another  matter,  you  cannot  have  judgment 
Upon  filing  your  narr.,  the  case  may  be  dif- 
ferent. 

Rule  discharged. 
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Vol.  v.]    THURSDAY,  APRIL  \%,  \%fi%.    [No.  12. 


Supreme  €ourt» 


Jan. '77, 115.  Jtn,  II,  1878. 

In  re  Chestnut  Street. 

Roads,  highways,  and  bridges — Widening  of 
streets  in  the  city  of  Philadelphia^— Jurisdiction 
of  the  Court  of  Quarter  Sessions — Review  of 
the  Road  laws  of  Pennsylvania  relative  to  the 
city  of  Philadelphia. 

Under  the  Road  Laws  of  the  Commonwealth  of  Penn- 
sylvania relative  to  the  city  of  Philadelphia,  the  Court  of 
Quarter  Sessions  of  the  County  of  Philadelphia  has  no 
jurisdiction  of  a  petition  of  property  owners  in  said  city  to 
widen  a  street  upon  one  side  thereof. 

A  petition  praying  for  such  a  widening  must  be  pre- 
sented to  the  Board  of  Surveyors.  If  they  approve  of  the 
proposed  widening,  it  may  be  proceeded  with  under  the 
Act  of  6ih  June,  1871  (P.  L.  1353). 

Certiorari  to  the  Quarter  Sessions  of  Philadel- 
phia County. 

On  October  2,  1875,  William  Conway  and 
others  filed  their  petition  in  the  Court  of  Quarter 
Sessions,  setting  forth:  That  thiy  were  the 
owners  of  real  estate  upon  the  south  side  of 
Chestnut  Street,  between  Fifteenth  and  Sixteenth 
Streets;  **  that  the  line  of  the  houses  on  the 
south  side  of  Chestnut  Street,  as  at  present  built, 
is  south  of  the  established  line  of  the  street ;  that 
the  necessity  of  business  and  travel  demand  that 
the  said  street  be  widened  at  least  to  the  extent 
that  the  houses  recede  from  the  street;"  and 
praying  that  a  jury  be  appointed  to  **view  the 
locality  and  to  report  upon  the  expediency  of 
widening  said  street  between  said  points.** 

On  the  same  day  a  jtuy  was  appointed  who 
subsequently  filed  a  report  recommending  that 
Chestnut  Street,  between  Fifteenth  and  Sixteenth 
Streets,  be  widened  on  the  south  side  thereof  "to 
the  extent  that  the  houses  or  buildings  on  said 
south  side  recede  from  the  present  established 
south  line  of  said  street,  ....  so  that  the  width 
of  said  street  should  be  fifty-seven  feet  six  inches 
from  the  present  north  Hne  of  said  Chestnut 
Street  as  established  by  law.** 

Exceptions  were,  thereupon,  filed  on  behalf  of 

John  Crump  and  others,  which,  after  argument, 

were  overruled  by  the  Court,  and  the  report  was 

confirmed. 

The  exceptants,  having  obtained  an  allocatur. 


took  this  writ,  assigning  as  error  the  action  of  the 
Court  in  confirming  the  report  of  the  jury,  for 
{inter  alia)  want  of  jurisdiction  in  the  Court 
below. 

J,  G,  Rosengarten  and  Michael  Arnold  (with 
whom  was  A,  A,  Hirst),  for  appellant. 

There  is  no  authority  of  law  to  widen  the  streets 
of  Philadelphia  by  means  of  a  jury  of  view.  Two 
modes  only  are  provided  for  the  purpose  of  widen- 
ing streets  in  the  city.  One  is  by  direction  of 
the  City  Coimcils,  on  the  petition  of  a  majority 
of  the  owners  of  land  fronting  on  the  street  pro- 
posed to  be  widened  (Act  of  April  27,  1869,  sec- 
tion I,  Purd.  Dig.  1287,  pi.  123,  and  Act  of 
March  24,  1870,  P.  L.  547),  and  the  other  is 
by  the  Board  of  Surveyors  of  said  city,  upon  the 
petition  of  the  majority  of  such  owners  (Act  of 
Jime  6,  1 87 1,  section  4,  P.  L.  1354).  Besides, 
if  such  power  of  widening  by  jury  of  view  does 
exist,  it  cannot  be  used  to  make  a  street  more 
than  fifty  feet  wide  (Actof,  June  13, 1836,  sec- 
tion 5,  Purd.  Dig.  1273,  pi.  5).  As  Chestnut 
Street  is  now  made  fifty-five  feet  wide  by  Act  of 
April  28,  1870  (P.  L.  1 291),  the  limit  to  which 
a  road  jury  may  go  is  already  passed. 
In  re  Jackson  St.,  2  N.  328. 

No  counsel  appeared  contra. 

March  11,  1878.  The  Court.  This  was  a 
proceeding  to  widen  Chestnut  Street,  between 
Fifteenth  and  Sixteenth  Streets.  It  was  com- 
menced by  petition  to  the  Court  of  Quarter  Ses- 
sions of  the  county  of  Philadelphia,  of  the  own- 
ers of  real  estate  upon  the  south  side  of  the  street, 
between  the  points  named.  The  petition  was 
presented  on  the  2d  of  October,  1875,  ^^^  ^^^ 
jurors  were  appointed  on  the  same  day. 

The  main  question  presented  by  the  assign- 
ments of  error  is  whether  the  Quarter  Sessions 
then  had  jurisdiction. 

The  legislation  relating  to  highways  in  Penn- 
sylvania shows  a  diversity  of  sentiment  as  to  what 
jurisdiction  should  be  given  to  the  Courts  of 
Quarter  Sessions.  Thus  the  Act  of  1 2  William 
III.,  chap.  IV.,  declared  that  all  the  king's  high- 
ways or  public  roads  within  this  province  or 
counties  annexed  should  be  laid  out  by  order  of 
the  Governor  and  Council  for  the  time  being,  but 
the  justices  of  the  County  courts  were  authorized 
to  lay  out  for  housekeepers  roads  (private)  lead- 
ing from  their  premises  to  public  roads.  (Brad- 
ford's Laws  of  Pennsylvania,  page  13.) 

The  Act  of  6th  April,  1802  (P.  L.  178),  au- 
thorized  the  Justices  of  the  Court  of  Quarter  Ses- 
sions of  each  county  in  the  Commonwealth,  on 
petition,  to  order,  view,  and  lay  out  public  and 
private  roads. 

This  Act,  however,  expressly  declared  that  it 
should  not  interfere  with  any  special  provision 
theretofore  made  respecting  the  county  of  Phila- 
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delphia,  and  it  further  excepted  from  its  repealing 
clause  roads,  lanes,  alleys,  and  bridges  in  the  city 
of  Philadelphia,  and  in  other  corporate  towns. 

The  Act  of  2  2d  March,  1S13  (P.  L.  136),  in- 
corporating the  District  of  Spring  Garden,  pro- 
vided for  the  election  of  commissioners,  who  were 
authorized  to  appoint  surveyors  to  survey  and  lay 
out  such  streets,  roads,  limes,  courts,  and  alleys 
as  were  deemed  necessary  for  a  regular  and  con- 
venient town  plan.  The  surveyors  were  to  re- 
tiim  to  the  commissioners  two  copies  of  the  drafts 
and  plans,  one  of  which  was  to  be  filed  in  the 
office  of  the  Clerk  of  the  Court  of  Quarter  Ses- 
sions. The  Court  was  then  empowered  to  deter- 
mine whether  any  and  what  alteration  should  be 
made  therein,  and  the  time  when  the  same  should 
be  opened. 

The  seventy-sixth  section  of  the  Act  of  13th 
June,  183d  (P.  L.  566),  declared  that  the  proceed- 
ings to  obtain  the  laying  out  or  widening  of  a 
street,  road,  or  alley  within  the  city  and  county 
of  Philadelphia  should  be  by  petition,  presented 
to  the  Court  of  Quarter  Sessions  at  least  thirty 
days  before  the  commencement  of  each  term  of 
said  Court,  and  thereupon  the  Court  should  di- 
rect a  venire  to  issue  directing  the  sheriff  to  return 
a  panel  of  forty-eight  freeholders  to  the  next  term 
to  act  as  viewers  in  all  cases  of  said  applications ; 
from  which  panel,  on  the  return  of  the  venire,  the 
Court  should  direct  six  names  to  be  drawn  as 
viewers  to  act  in  each  case. 

The  first  section  of  the  Act  of  i6th  March, 
1866  (Purd.  Dig.  1286,  pi.  Ill),  declared,  in 
all  cases  relating  to  the  opening  of  streets  upon 
the  plans  of  the  city  of  Philadelphia,  and  of  view, 
review,  and  assessment  of  damages  for  and  in  re- 
lation to  roads,  bridges,  or  property  otherwise 
taken  for  public  use,  that  the  persons  appointed 
to  view,  review,  and  assess  damages  shall  be  ap- 
pointed by  the  Court  of  Quarter  Sessions  of  the 
county  of  Philadelphia  in  the  same  manner  as 
was  "provided  by  the  general  laws  of  this  Com- 
monwealth." It  provided,  however,  inter  alidy 
that  the  several  supplements  to  an  act  to  incor- 
porate the  city  of  Philadelphia,  relating  to  open- 
ing and  widening  streets  or  vacating  the  same, 
then  in  force  and  not  inconsistent  with  said  act, 
should  not  be  affected  or  repealed  thereby.  Pre- 
cisely how  far  this  act  prescribed  the  mode  of 
proceeding  to  merely  widen  a  street  already 
opened  is  now  unnecessary  to  determine.  It 
was  followed  by  the  Act  of  27th  April,  1869  (P. 
L.  1235).  The  first  section  of  this  Act  declares 
it  shall  be  lawful  for  the  city  of  Philadelphia  to 
widen,  straighten,  or  change  the  course  of  any  of 
the  streets  of  the  city  of  Philadelphia  that  may  be 
upon  the  confirmed  plans  of  the  city,  when  a 
petition  signed  by  a  majority  of  the  owners  of 
property  fronting  thereon  shall  be  submitted  to 
Coimcife,  and  a  plan  of  the  same  duly  prepared 


and  approved  by  the  Board  of  Surveyors  shall 
have  been  confirmed  by  the  Coiurt  of  Quarter 
Sessions,  as  now  provided  in  law,  under  which 
the  late  District  of  Spring  Garden  was  surveyed. 

The  provisions  of  this  Act  of  27th  April,  1869, 
were  re-enacted  by  the  Act  of  24th  March,  1870 
(P.  L.  547).     They  both  declare  that  a  proceed- 
ing to  widen,  straighten,  or  change  the  course  of 
any  street  on  the  confirmed  plans  of  the  city 
shall  be  commenced  by  petition  to  Councils. 
Both  these  Acts,  in  reauiring  the  petition  to  be 
signed  by  a  majority  of  the  owners  of  property 
fronting  on  the  street  to  be  widened  or  other- 
wise changed,  manifestly  included  owners  of  pro- 
perty on  both  sides  of  the;street.    It  remainai  to 
make  some  provisions  for  the  widening  of  a 
street  on  the  petition  ot  the  owners  of  property 
on  one  side  only  of  the  street.     Hence,  the 
fourth  section  of  the  Act  of  6th  June,  187 1  (P. 
L.  1353),  declared,  '*that  whenever  a  petition 
asking  for  the  widening  of  any  street  in  the  city 
of  Philadelphia  shall  be  signed  by  a  majority  of 
the  owners  of  property,  or  the  owners  of  a  ma- 
jority of  feet  front  fronting  on  one  side  of  said 
street,  and  shall  be  submitted  to  the  Board  of 
Surveyors  of  said  city,  they  shall  examine  into 
the  expediency  of  grsuiting  the  petition  as  asked 
for,  and,  if  approved  by  them,  the  said  street  shall 
be  widened  upon  the  side  on  which  the  property 
of  the  said  petitioners  may  be  located,  in  accord- 
ance with  the  existing  laws  relative  to  opening 
streets  in  said  city." 

Thus  in  a  proceeding  to  widen  a  street  on  one 
side  thereof,  this  Act  gave  no  jurisdiction  to  the 
Court  of  Quarter  Sessions.  TTie  petition  there- 
for was  to  be  submitted  to  the  Board  of  Survey- 
ors. If  they  approved  of  the  expediency  of 
granting  the  petition,  the  street  was  to  be  widened 
accordingly.  No  action  of  the  Court  of  Quarter 
Sessions  was  required. 

The  thirteenth  section  of  the  Act  of  23d  May, 
1874  (P.  L.  230),  declares  **  the  municipal  authori- 
ties and  courts  having  jurisdiction  in  any  city  of 
this  Commonwealth  shall  have  exclusive  control 
of  and  direction  of  the  opening,  widening,  nar- 
rowing, vacating,  and  changing  grades  of  all 
streets,  alleys,  and  highways  within  the  limits  of 
such  city,  and  may  open  or  widen  streets  of  such 
width  as  may  be  deemed  necessary  by  such  city 
authorities  and  courts,  proceedings  to  be  had  in 
such  cases  as  are  now  required  by  law." 

The  language  first  used  indicates  that  the  mu- 
nicipal authorities  and  Court  of  Quarter  Sessions 
shall  unite  in  the  exercise  of  all  the  powers  enu- 
merated in  the  section,  but  does  not  prescribe 
the  order  or  manner  in  which  they  shall  proceed. 
The  later  clause,  however,  orders  the  * 'proceed- 
ings to  be  in  such  cases  as  are  now  required  by 
law."  As  no  law  then  existing  authorized  the 
Court  of  Quarter  Sessions  to  appoint  a  jury  for 
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the  purpose  of  widening  a  street  on  one  side 
thereof  on  the  presentation  of  a  petition  of  the 
owners  fronting  on  that  side,  it  acquired  no  such 
power  by  virtue  of  this  section.  The  Quarter 
Sessions  acquired  no  exclusive  jurisdiction  thereby 
which  it  did  not  possess  before.  It,  therefore, 
follows  that  the  Court  had  no  jurisdiction  in  the 
premises.  As  this  conclusion  is  £atal  to  the  pro- 
ceedings, it  is  unnecessary  to  discuss  the  insuffi- 
cient form  of  the  petition  or  the  ambiguous  terms 
of  the  rejKjrt. 

Decree  reversed,  report  set  aside,  and  all  prior 
proceedings  dismissed. 

Opinion  by  Mercur,  J. 


Jan.  <76, 115.  Jan.  11,  1878. 

In  re  Chestnut  St. 
Appeal  of  John  Crump  et  aU 

Ro<id  lam — Appeal— Practice, 

An  appeal  does  not  lie  from  the  decree  of  the  Court  of 
Qoaiter  Sessions  in  the  matter  of  a  street  or  road. 

In  the  matter  of  the  widening  of  Chestnut 
Street,  John  Crump  and  others,  exceptants  to 
the  report  of  the  jury  (ut  supra),  took  this  ap- 
peal from  the  decree  of  the  Court  of  Quarter 
Sessions  confirming  the  same. 

/.  G.  Rosengarten  and  M,  Arnold,  for  appel- 
lants. 

March  11,  1878.  The  Court.  As  no  Act 
of  Assembly  gives  an  appeal  from  a  decree  of  the 
Quarter  Sessions,  in  the  case  of  a  street  or  road, 
no  appeal  lies.  The  proceedings  can  be  reviewed 
on  certiorari  only.  On  such  a  writ  we  have  just 
reviewed  the  record  in  this  case ;  therefore — 

Appeal  quashed. 

Opinion  by  Mercur,  J. 


Jan.  '76, 161.  Feb.  15,  1878. 

In  re  Fifteenth  Street 
Sharp's  Appeal. 

Roads,  highways,  and  bridges — Power  of  the 
Court  to  direct  an  amendment  to  the  report  of 
a  roadji^ — Act  of  April  i,  1864. 

An  order  by  the  Court  of  Quarter  Sessions  upon  a  road 
JIU7  for  an  amendment  to  their  report,  which  is  merely 
fonntl,  docs  not  require  notice  to  the  parties  interested  to 
give  it  validity. 

Certiorari  to  the  Quarter  Sessions  of  Philadel- 
phia County. 
On  February  18,  1873,  the  Monument  Ceme- 


tery Company  of  Philadelphia  presented  their  pe- 
tition to  the  Court  of  Quarter  Sessions,  setting 
forth:— 

That  they  are  a  corporation  duly  created  by  the 
Commonwealth  of  Pennsylvania  (Act  of  March 
19,  1838,  P.  L.  124),  and  are  the  owners  of  a 
large  and  valuable  lot  of  ground  in  the  Twenty- 
eighth  Ward  of  the  city  of  Philadelphia. 

That  the  Legislature,  on  May  6,  1872  (P.  L. 
1 163),  passed  an  Act,  entitled  **An  Act  to  author- 
ize the  opening  and  paving  of  Fifteenth,  Sixteenth, 
and  Norris  Streets,"  the  provisions  of  which  were 
as  follows: — 

«*  Section  i.  Be  it  enacted,  etc..  That  Fifteenth,  Six- 
teenth, and  Norris  Streets  are  hereby  laid  out  through 
Monument  Cemetery  of  the  same  width  as  laid  out  on  ex- 
isting public  plans  up  to  the  boundary  lines  of  said  ceme> 
tery;  and  it  shall  be  the  duty  of  the  chief  commissioner 
of  highways,  within  sixty  days,  to  cause  said  streets  to  be 
opened  and  paved.  The  third  section  of  an  Act  relating 
to  Monument  Cemeteiy,  in  Philadelphia  County,  pasted 
March  15,  1847,  is  hereby  repealed,  as  to  the  opening 
of  the  streets  herein  directed.  In  assessing  damages  for 
said  opening,  the  cost  of  a  suitable  inclosure  of  said  ceme- 
tery ground  on  said  streets  shall  be  allowed." 

That  the  Supreme  Court  of  the  State  of  Penn- 
sylvania, on  the  sixth  day  of  February,  A.  D. 
1873,  decided  that  the  said  Act  was  constitutional, 
and  ordered  that  Mahlon  H.  Dickinson,  the  Chief 
Commissioner  of  Highways,  should  proceed  to 
open  the  said  streets  through  the  said  property  of 
your  petitioner,  as  directed  by  the  said  Act,  and 
he  is  about  to  do  the  same. 

The  petition  prayed  that  a  jiuy  be  appointed 
to  assess  the  damages  which  would  be  due  to  the 
petitioner  by  reason  thereof. 

A  jury  was  accordingly  appointed,  who  found 
that  **no  damages  will  be  sustained  by  the  said 
Monument  Cemetery  Company  by  reason  of  the 
opening  of  the  said  streets  through  the  said  ceme- 
tery. They  are  further  unanimously  of  opinion, 
and  do  so  report,  that  the  cost  of  a  suitable  in- 
closure for  the  said  cemetery  upon  the  line  of  the 
said  streets,  will  be  $34,460,  and  they  accordingly 
award  that  sum  as  the  cost  of  such  suitable  inclos- 
ure." They  further  reported  that  certain  pro- 
perties were  benefited  to  the  amount  of  the  afore- 
said sum. 

Upon  exceptions,  the  Court  below  (Paxson, 
J.)  held  the  report  insufficient,  and  recommitted 
it,  with  instructions  that  whatever  sum  was  awarded 
against  the  neighboring  properties,  and  in  favor 
of  the  cemetery  company  for  the  cost  of  an  in- 
closure, must  be  awarded  by  them  **as  damages 
sustained  by  the  company  by  reason  of  the  open- 
ing of  said  streets*'  (31  Leg.  Int.  340).  Where- 
upon the  jury,  without  giving  notice  to  the  ex- 
ceptants or  other  parties  interested,  reassembled 
and  reported  that  **the  jury  find,  determine, 
and  award  to  the  said  company,  as  the  full 
damages  sustained  by  them  by  reason  of  the  open- 
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ing  of  Fifteenth,  Sixteenth,  and  Norris  Streets 
through  the  grounds  of  their  cemetery,  the  sum 
of  ^34,460,  and  do  assess  and  apportion  the  same 
among  the  respective  properties  in  the  vicinity 
benefited  by  the  opening  of  said  streets,  as  shown 
by  the  former  report,  as  reference  being  had 
thereunto  will  more  fully  and  at  large  appear.** 

To  this  finding  exceptions  were  filed  on  behalf 
of  Joseph  Sharp,  which,  after  argument,  were  dis- 
missed, and  the  report  confirmed ;  whereupon  the 
exceptant  took  this  writ,  assigning  as  error  (inter 
alia) :  (2)  The  action  of  the  Court  in  confirming 
the  award  of  a  suitable  inclosure  to  the  cemetery 
company's  property,  the  same  being  without  war- 
rant of  law.  (3)  In  confirming  the  supplemental 
report  of  the  jury,  for  the  reason  that  it  does  not 
appear  that  due  notice  of  the  meeting  at  which 
it  was  prepared  was  given  to  the  parties  interested. 

David  IV.  Sellers  {Thomas-  A,  Gutnmey  with 
hiih),  for  appellant. 

The  Act  of  April  i,  1864  (P.  L.  206),  requires 
that  **due  notice**  of  the  award  of  the  jury  shall 
be  given  *  *  by  advertisement  or  otherwise.  *  *  The 
supplemental  report  shows  affirmatively  that  no 
such  notice  was  given,  and  it  is,  therefore,  de- 
fective. 

The  cost  of  a  suitable  inclosure  for  the  ground 
of  the  cemetery  company  does  not  constitute  such 
damages  as  the  law  allows. 

J,  Howard  Gendell,  Assistant  City  Solicitor, 
for  the  city  of  Philadelphia,  appellee. 

The  Act  of  1872  having  made  the  cost  of  an 
inclosure  an  element  of  damage  for  the  jury  to 
consider,  and  the  jury  having  been  appointed  to 
assess  the  damages  for  the  opening  of  the  streets 
in  question,  it  is  contended  that  the  Act  of  1864 
made  it  obligatory  upon  them,  after  they  had  de- 
termined the  amount  of  the  damages,  to  go  on 
and  consider  the  advantages  to  neighboring  pro- 
perties. The  appellant  had  no  vested  right  in 
the  standard  of  damages.  This  was  fully  within 
the  power  of  the  Legislature.  The  only  matter 
in  which  he  was  interested,  after  the  damages 
were  determined,  was  the  question  of  how  much 
the  advantages  which  his  property  derived  from 
the  improvement  made  him  liable  to  pay,  and 
this  question  has  been  settled  by  the  report  of  the 
jury  and  the  decree  of  the  Court. 

There  is  nothing  on  the  record  to  show  that 
the  notice  required  by  the  Act  of  1864  was  not 
given.  The  presumption  is  that  judicial  proceed- 
ings are  regular,  and,  without  support  from  the 
record,  the  third  assignment  of  error  must  fall. 

March  II,  1878.  The  Court.  The  damages 
awarded  to  the  cemetery  company  in  the  case 
Imder  consideration  may,  for  aught  we  know, 
be  excessive.  As,  however,  the  Legislature  has 
made  the  subject  of  damages  a  matter  for  the 
consideration  of  the  Court  of  Quarter  Sessions, 


and  of  tlte  jury  appointed  by  it,  we  are  by  no 
means  disposed  to  revise  what  they  have  done. 
Indeed,  to  attempt  a  thing  of  this  kind  would  be 
both  impertinent  and  unwise,  for  we  have  not 
only  no  authority  to  judge  of  this  matter,  but  we 
have  not  the  data  upon  which  to  found  a  judg- 
ment. We  have,  then,  but  to  look  to  and  con- 
sider the  record.  To  this,  the  only  exception 
that  has  been  seriously  insisted  on  is  that  which 
relates  to  the  order  of  the  Court  directing  the 
report  to  be  returned  to  the  viewers  for  amend- 
ment without  notice  to  the  parties.  The  Court 
treated  this  amendment  as  merely  formal,  and 
hence  requiring  no  notice.  In  this  judgment  we 
concur.  These  streets  were  authorized  to  be  laid 
out  through  the  grounds  of  the  Monument  Ceme- 
tery Company  by  the  Act  of  May  6,  1872.  By 
this  same  Act  it  was  provided  that,  **In  assessing 
damages  for  said  opening,  the  cost  of  a  suitable 
inclosure  of  said  cemetery  groimd  on  said  streets* 
shall  be  allowed.** 

Now,  the  jury  of  viewers  reported  that  the 
company  had  sustained  no  damages  by  reason  of 
the  opening  of  said  streets  through  its  ground, 
but  were  of  the  opinion,  and  so  reported,  that  the 
cost  of  a  suitable  inclosure  for  said  cemetery,  on 
the  line  of  said  streets,  would  be  ^34,460,  and 
they  accordingly  awarded  that  sum  as  the  cost  of 
such  suitable  inclosure.  They  then  proceeded 
in  due  form  to  assess  this  sum  of  money  so 
awarded  upon  the  several  properties  benefited  by 
the  opening  of  the  streets.  The  only  error  in 
this  report,  was  in  not  designating  the  cost  of 
the  **  suitable  inclosure**  as  damages  due  the  com- 
pany. The  error  was,  however,  purely  formal; 
the  finding  was  substantially  a  finding  of  damages, 
and  was  so  treated  throughout  the  proceedings, 
inasmuch  as  this  cost  was  assessed  after  due  notice 
to  the  parties  interested  upon  the  several  proper- 
ties benefited. 

When,  therefore,  the  Court  ordered  the  report 
to  be  returned  for  correction,  it  was  not  to  naake 
any  new  work  on  the  ground,  not  to  make  a 
new  assessment  or  reapportionment,  but  only  to 
make  a  verbal  amendment.  But  in  this  the  par- 
ties had  not  such  material  interest  as  required 
notice  to  be  given  to  them. 

It  was  the  business  of  the  Court  to  put  its  re- 
cords in  due  form,  and,  as  this  did  the  exceptants 
no  harm,  they  have  no  room  for  complaint. 

Proceedings  affirmed. 

Opinion  by  Gordon,  J. 
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Jan.  '76,  159.  Feb.  14,  1878. 

Keely  v.  Wright,  administrator,  etc. 

Bills  arid  notes — Statute  of  limitations — The  run- 
ning ofy  how  barred— Husband  and  wife — Hus- 
band^ s  interest  in  his  deceased  wife's  choses  in 
action. 

In  a  suit  upon  a  promissory  note  by  the  husband  as  ad- 
ministrator of  the  deceased  payee,  commenced  more  than 
six  years  after  the  maturity  of  the  note,  it  appeared  that 
within  the  six  years,  and  after  the  death  of  the  wife,  but 
before  her  husband  had  taken  out  letters  of  administration, 
the  maker  had  acknowledged  the  debt  to  the  husband  and 
had  promised  to  pay  the  note  : 

Held^  that  the  running  of  the  statute  of  limitations  was 
tolled,  and  the  plaintiff  was  entitled  to  recover. 

Per  Curiam.  The  husband  was  not  a  stranger,  but 
was  the  owner  of  the  note  in  question  as  part  of  his  wife's 
estate ;  he  could  therefore  receive  a  promise  to  pay  it  or 
^an  acknowledgment  consistent  with  such  a  promise. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Assumpsit,  upon  a  promissory  note,  by  John 
Wright,  administrator  of  his  wife,  Mary  Ann 
Wright,  deceased,  against  Jacob  Keely.  The 
pleas  were  non  assumpsit ^  non  assumpsit  infra 
sex  annoSy  payment  with  leave,  etc.,  set  off. 

The  note  was  made  by  the  defendant  to  Mary 
Ann  Keely  (afterwards  Mrs.  Wright),  for  I200, 
dated  June  2,  1866,  payable  in  one  year  with  in- 
terest at  5  per  cent.  This  action  was  commenced 
by  the  administrator  of  the  deceased  payee,  May 
8, 1874. 

Upon  the  trial,  before  Lynd,  J.,  it  appeared 
that  after  the  death  of  Mrs.  Wright,  but  before 
the  plaintiff  had  taken  out  letters  of  administra- 
tion, the  defendant  had  acknowledged  the  debt  to 
the  plaintiff  and  promised  to  pay  the  note ;  this 
acknowledgment  and  promise  being  within  six 
years  before  the  beginning  of  the  action. 

Verdict  for  the  plaintiff  for  I293.22,  the  Court 
reserving  the  following  point: — 

Whether  the  plaintiff  as  administrator  of  the 
estate  of  his  deceased  wife  is  entitled  to  recover 
on  the  promissory  note  of  the  defendant,  payable 
to  the  wife,  and  given  to  her  before  marriage,  in 
this  suit,  brought  more  than  six  years  after  the 
maturity  of  the  note,  upon  proof  that  the  defend- 
ant, after  the  death  of  the  wife  and  before  the 
grant  of  the  letters  of  administration,  acknow- 
ledged the  debt  and  promised  to  pay  it  to  the 
plaintiff. 

The  Court  in  banc  entered  judgment  for  the 
plaintiff  upon  the  point  reserved.  The  defend- 
ant took  this  writ,  assigning  the  judgment  for 
enor. 

/.  Q.  Hunsicker  (y.  W,  Hunsicker  with  him), 
for  the  plaintiff  in  error. 

A  new  promise  or  acknowledgment  to  take  the 
Vol.  V.-.16 


d^bt  out  of  the  statute  of  limitations  must  be 
noade  either  to  the  creditor  himself  or  to  his  agent 
whom  the  debtor  knows  to  be  such. 

Kyle  V.  Wells,  5  H.  286. 

Bank  v.  Wilson,  10  Watts,  261. 
And  the  Courts  apply  with  strictness  the  rules 
relating  to  acknowledgments  or  promises  to  bar 
the  statute,  especially  since  the  Act  of  1869, 
allowing  parties  to  testify. 

Johns  V,  Lantz,  13  Sm.  326. 

McKinney  v.  Snyder,  28  Sm.  497. 
A  husband,  through  insolvency  or  incompetency, 
may  lose  his  right  to  take  out  letters.  Until  the 
letters  are  actually  granted,  therefore,  he  cannot 
be  looked  upon  as  the  authorized  agent  of  his 
deceased  wife's  estate. 

Steel  V,  Steel,  2  Jones,  64. 
H.  G,  Hartranfty  contra. 
The  husband  of  the  decedent,  being  the  only 
person  entitled  to  her  estate  under  the  intestate 
law,  was  the  proper  one  to  demand  and  collect 
any  debts  due  his  late  wife,  and  it  is  immaterial 
whether  letters  of  administration  were  granted 
before  or  after  the  acknowledgment  of  this  debt 
to  him. 

Feb.  25,  1878.  The  Court.  John  Wright, 
the  husband  of  Mary  Ann,  was  not  a  stranger 
but  was  the  owner  of  the  note  in  question  as  part 
of  his  wife's  estate.  He  could  therefore  receive 
a  promise  to  pay  it,  or  an  acknowledgment  con- 
sistent with  such  a  promise.  When  he  took  out 
letters  he  was  competent  to  sue  upon  the  claim 
thus  acknowledged. 

Per  Curiam.     Judgment  afl&rmed. 

Woodward,  J.,  al^nt. 


J«ly»'7S»  "40. 


Carty's  Appeal. 
Carty  v.  Shields. 


Feb.  7,  1878. 


Easement — Right  of  way  visible  to  vendee  of  land 
— Restriction  of,  to  special  use  existing  at  the 
time  of  the  purchctse — Railroad  siding — Lii- 
cense. 

An  existing  right  of  way  cannot  be  enlarged  or  altered 
by  uses  not  contemplated  by  the  parties  at  the  time  of  its 
creation. 

A.  was  the  owner  of  two  lots  fronting  upon  a  railroad, 
the  larger  of  which  he  used  as  a  coal  yard.  Under  a  li- 
cense from  the  railroad  company  he  connected  their  tracks 
with  his  coal  yard  by  a  siding  passing  across  a  portion  of 
of  the  smaller  lot.  Over  this  siding  he  carried  on  the 
traffic  of  a  coal  dealer.  He  soon  af:er  sold  the  small  lot 
to  B.,  without  any  terms  as  to  ways  or  incumbrances. 
After  the  sale  to  B. ,  A.  established  a  lime  business  on  his 
lot  in  addition  to  the  coal  business,  and  used  the  siding 
for  the  passage  of  cars  employed  in  both  these  trades.  B. 
threatening  to  tear  up  the  siding,  A.  filed  a  bill  in  equity 
to  restrain  him  from  so  doing : 

Jield,  that  A.  was  properly  restricted  by  the  decree  of 
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the  Court  below  to  such  use  of  the  siding  as  existed  at  ffie 
time  of  the  sale  to  B.,  to  wit,  the  carrying  on  of  the  coa/ 
business. 

Per  Curiam.  Presumably  the  license  of  the  railroad 
company  to  connect  with  their  tracks  was  for  the  purposes 
of  the  coal  business  in  which  the  plaintiff  was  then  en- 
j:aged What  the  defendant  saw  when  he  pur- 
chased the  lot  was  merely  a  siding  used  by  the  vendor  in 
his  coal  business.  Hence,  in  the  absence  of  terms,  it  is 
not  to  be  presumed  that  he  accepted  his  deed  bi^rdened 
with  a  larger  use  or  incumbrance  than  that  of  which  his 
observation  gave  him  notice. 

Certificate  from  the  late  Court  of  Nisi  Prius. 

Bill  in  equity,  by  Andrew  Carty  against  Thos. 
Shields,  praying  for  an  injunction  to  restrain 
Shields  from  tearing  up  a  certain  railroad  siding 
which  passed  across  a  portion  of  Shields's  prop- 
erty. The  facts,  as  alleged  in  the  bill  and  an- 
swer, and  found  by  the  Master,  were  as  fol- 
lows : — 

Prior  to  the  year  1866  Carty  was  the  owner  of 
two  adjoining  lots  of  ground  fronting  upon  Penn- 
sylvania Avenue,  in  the  city  of  Philadelphia. 
The  western  lot  was  used  as  a  coal  yard.  In 
1865,  the  Philadelphia  and  Reading  Railroad 
Company,  which  occupied  Pennsylvania  Avenue 
with  their  tracks,  had  constructed,  at  the  request 
of  Carty,  without  any  formal  limitation  as  to  its 
use,  a  siding  or  turnout  running  from  the  railroad 
across  the  end  of  the  eastern  lot  into  the  western 
lot,  used  as  a  coal  yard.  Over  this  siding  and 
track  the  usual  traffic  of  a  coal  dealer  was  carried 
on.  In  the  year  1 871,  in  pursuance  of  a  verdict 
in  ejectment  against  him,  Carty,  by  deed,  con- 
veyed to  Shields  the  eastern  lot,  over  the  edge  of 
which  the  above-mentioned  siding  passed.  The 
verdict  in  ejectment  found  title  in  Shields  by  pur- 
chase from  Carty,  from  Sept.  ist,  1866. 

While  the  litigation  resulting  in  this  convey- 
ance was  pending,  Carty  constructed  on  the  west- 
em  lot  a  second  track,  also  connecting  with  the 
siding,  for  the  purpose  of  carrying  on  the  lime 
business,  the  coal  business  being  still  carried  on 
in  another  part  of  the  lot  by  his  tenant.  The 
turnout  or  siding  formed,  therefore,  the  common 
connection  between  the  two  tracks  owned  by 
Carty  and  the  railroad,  and  over  it  the  cars  em- 
ployed in  both  the  lime  and  the  coal  business  had 
to  pass. 

Shortly  after  the  deed  from  Carty  to  Shields, 
which  contained  no  words  granting  rights  of  way 
to  the  grantee,  nor  reserving  them  to  the  grantor. 
Shields  threatened  to  tear  up  and  remove  the 
siding  across  his  property,  claiming  that  the  same 
was  unlawfully  there.  To  prevent  this,  the  pre- 
sent bill  was  filed  by  Carty. 

The  Master  (Jos.  Mason)  reported,  infer  a/ia, 
as  follows:  "  The  law  seems  to  be  well  settled 
that  the  right  of  way  for  a  particular  purpose  can- 
not be  enlarged  and  used  for  other  purposes. 
The  principle  is  enunciated  and  illustrated  in 


Woolrych  on  Ways,  34  and  35.  ...  .  The 
general  principle  is  fully  recognized  in  Kirkham 
V,  Sharp  (i  Wharton,  323).  There  it  was  held 
that  the  defendant  could  not,  by  means  of  the 
extension  of  it  over  his  own  land,  use  an  alley 
appurtenant  to  his  and  the  adjoining  messuage 
for  the  purposes  of  ingress  to  and  egress  from  a 
stable  at  the  end  of  his  lot,  either  as  a  footij^-ay 
or  a  horseway.  It  is  true,  that  this  case  may  ap- 
pear to  differ  from  the  present,  in  that  the  use  of 
the  alley  was  restricted  by  the  terms  of  the  grant 
to  the  two  adjoining  messuages,  while  in  the  pre- 
sent case  the  additional  trade  is  on  the  same  lot 
as  the  first;  but  the  general  principle  involved  is 
essentially  the  same.  The  plaintiff  has  endeav- 
ored to  make  an  exception  to  its  application,  by 
contending  that  the  right  to  the  use  of  the  turn- 
out being  established,  it  is  commensurate  with 
any  and  all  purposes,  for  which  the  lot  to  which 
it  leads  may  now  and  hereafter  be  used.  But 
what  is  the  right  which  is  established?  Undoubt- 
edly the  plaintiff,  at  the  time  he  sold  to  the  de- 
fendant, could  have  provided,  by  express  words 
of  reservation,  that  the  right  of  passage  over  the 
turnout  should  be  such  as  he  now  claims  he  is 
entitled  to.  This,  however,  he  omitted  to  do. 
He  simply  sold,  as  found  by  the  verdict  of  the 
jiury  in  the  ejectment  case,  the  small  lot  of 
ground — without  more.  In  the  absence  of  ex- 
press contract,  what  are  the  *  terms  of  grant* 
which  the  law  inserts  in  the  conveyance  ?  That 
the  defendant  shall  *  have  and  hold  the  said  lot 
or  piece  of  ground,  under  and  subject  to  the  full 
and  free  privilege  and  authority  of  ingress,  egress, 
and  regress  over  the  turnout  entering  the  east- 
ernmost portion  of  the  plaintiffs  lot  from  the 
railroad  on  Pennsylvania  Avenue,  for  any  or  all 
kinds  of  cars  necessary  for  any  or  all  kinds  of 
business,  to  or  from  any  track  or  tracks,  which 
are  now  or  shall  hereafter  be  constructed  on  said 
lot  or  any  portion  thereof?'  Would  that  be  a 
construction  consistent  with  the  principle  that 
the  burden  or  benefit  of  the  grantor  or  grantee 
is  that  which  is  palpable  and  manifest  at  the  time 
of  the  conveyance?     I  cannot  so  understand  it. 

**The  defendant  in  this  case  must  be  con- 
sidered as  having  purchased  the  small  lot,  sub- 
ject to  the  visible  easement  at  the  time  of  his 
purchase,  which  was  the  passage  of  coal  cars  over 
the  turnout  running  across  the  footway  in  front 
of  the  small  lot  to  a  single  track  in  the  plaintiffs 
adjoining  lot,  and  for  this  only.  He  cannot,  I 
think,  be  subjected  to  the  annoyance  and  incon- 
tenience  of  the  passage  of  lime  cars  to  another 
track.** 

The  Master  further  recommended  a  decree  en- 
joining the  defendant  perpetually  from  interfer- 
ing with  the  siding,  and  enjoining  the  complain- 
ant perpetually  from  using  it  for  any  other  pur- 
poses than  the  passage  of  coal  cars  to  and  from 
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the  track  on  the  complamant's  lot  nearest  to 
Pennsylvania  Avenue. 

The  Court  (without  filing  an  opinion)  dismiss- 
ed the  exceptions  to  this  report,  and  entered  a 
decree  enjoining  the  defendant  from  interfering 
with  the  use  by  the  complainant  of  the  turnout  as 
it  was  used  by  him  on  the  ist  day  of  September, 
A.  D.  1866. 

The  complainant  appealed,  assigning  for  error 
the  action  of  the  Court  in  entering  the  above 
decree. 

David  JV.  Sellers y  for  the  appellant. 

In  the  absence  of  any  limitation  of  the  use  of 
the  siding  imposed  by  the  railroad  company,  the 
law  must  presume  a  full  and  unqualified  grant  of 
the  siding  for  every  lawful  purpose ;  this  license 
or  grant  the  railroad  alone  can  revoke. 
Garrett  V.  lackson,  8  H.  335, 
Pierce  v.  Cloud,  6  Wr.  1 14. 
Heyl  V,  P.  W.  &  B.  Railroad,  i  Sm.  469. 

The  defendant  knew  that  the  license  was  un- 
qualified when  he  purchased  the  lot ;  the  fact  was 
open  and  notorious.  Can  it  be  pretended  that  we 
can  transport  cars  with  coal  in  them,  but  cannot 
transport  cars  carrying  lime  ? 

John  CBymey  contra. 

The  appellant,  if  he  sold  the  land  to  Shields 
subject  to  an  easement,  had  no  right  to  enlarge, 
extend,  or  burthen  that  easement  with  uses  not 
contemplated  in  the  original  grant. 
Kirkham  f .  Sharp,  i  Wh.  323. 

Feb.  18,  1878.  The  Court.  Presumably 
the  license  of  the  railroad  company  to  connect 
with  their  tracks  was  for  the  purposes  of  the  coal 
business,  in  which  the  plaintiff  was  then  engaged ; 
otherwise  the  company  might  find  its  tracks  en- 
cumbered with  cars  and  articles  of  transportation 
not  contemplated  when  the  license  was  granted. 
In  the  absence  of  the  production  of  a  license 
granting  larger  terms,  it  must  be  supposed  that 
the  company  examined  the  premises,  and  saw  the 
business  in  which  the  plaintiff  was  then  engaged, 
and  charged  a  price  for  the  license  according  to 
the  probable  business  to  be  done  over  the  switch 
and  siding.  When  the  defendant  bought,  he 
took  the  property  without  terms  as  to  the  siding 
passing  over  a  part  of  his  lot,  but  his  deed  gave 
him  a  title  clear  of  incumbrances  committed  by 
his  vendor,  except  that  which  lay  before  his  eyes 
and  challenged  his  attention,  growing  out  of  a 
use  imposed  by  the  vendor  while  he  had  the 
power  to  do  so.  But  what  he  then  saw  was 
merely  a  switch  and  siding  used  by  the  vendor 
in  his  coal  business.  Hence,  in  the  absence  of 
terms,  it  is  not  to  be  presumed  that  he  accepted 
his  deed  burdened  with  a  larger  use  or  incum- 
brance than  that  of  which  his  observation  gave 
him  notice. 

The  decree  of  the  Court  of  Nisi  Prius  remits 


him  to  that  precise  extent,  and  hence  we  perceive 
no  error  in  the  record. 

Decree  affirmed,  with  costs  to  be  paid  by  the 
appellant,  and  the  appeal  is  dismissed. 

Per  Curiam. 


Jan.  '78, 55. 


Craig's  Appeal. 
Wilson's  Estate. 


Jan.  28, 1878. 


Decedents*  estates — Limitation  of  lien  of  debts  of 
decedents —  When  not  extended— Act  of  Feb.  24^ 
1834,  P.  L.  77. 

The  presentation  and  proof  of  a  claim  on  a  decedent's 
estate,  before  an  auditor,  does  not  constitute  an  "  action" 
within  the  Act  of  Feb.  24,  1834,  and  accordingly  does  not 
extend  the  lien  on  the  decedent's  real  estate. 

Bindley's  Appeal,  19  Sm«  297,  followed. 

Though  an  order  of  sale  be  made  within  the  statutory 
period,  and  successive  appeals  taken  by  the  devisee  to  the 
Supreme  Court  be  dismissed,  if  the  sale  is  made  afler  five 
years  from  the  decedent's  death,  it  will  be  set  aside  on 
petition  of  the  purchaser  with  the  concurrence  of  the  de- 
visee. 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia County. 

The  following  facts  appeared  from  the  record : 
Daniel  Wilson  <lied  in  April,  1869,  leaving  a 
will  by  which  he  gave  all  his  estate,  after  pay- 
ment of  his  debts,  to  his  only  child,  Daniel  J. 
Wilson.  The  account  of  the  executor,  one  Koe- 
neman,  was  duly  referred  to  an  auditor,  before 
whom  Craig  &  Son  proved  a  claim  for  1 70 1.99 
against  the  estate.  The  auditor,  finding  the  per- 
sonal estate  sufficient  to  pay  4)^  per  cent  of  the 
decedent's  debts,  awarded  ;f3o.44  to  Craig  & 
Son. 

On  April  27,  1871,  the  executor  petitioned  the 
Court  for  leave  to  sell  certain  real  estate  of  the 
decedent  to  pay  the  balance  of  indebtedness  to 
Craig  &  Son,  and  to  pay  another  creditor.  On 
October  28,  1871,  the  Court  ordered  the  said 
sale.  The  guardian  of  Daniel  J.  Wilson,  minor, 
appealed  to  the  Supreme  Court  from  this  order, 
but  the  order  was  affirmed  without  prejudice  to 
the  appellant's  right  to  contest  the  debts  any  time 
before  confirmation  of  the  sale.  On  January  26, 
1874,  the  record  was  returned  to  the  Orphans* 
Court.  On  February  21, 1874,  the  guardian  ob- 
tained a  stay  of  the  order  of  sale.  On  June  20, 
1874,  a  rule  of  Craig  &  Son  to  show  cause  why 
stay  of  proceedings  should  not  be  revoked  and 
sale  proceeded  with,  was  made  absolute.  The 
guardian  again  appealed  to  the  Supreme  Court, 
but  his  appeal  was  non-prossed  when  reached  in 
January  Term,  1876. 

In  May>  1S76,  the  real  estate  was  sold  to  one 


Digitized  by 


Google 


244 


WEEKLY  NOTES  OF  CASES. 


McLean  for  I1200,  and  the  sale  was  confirmed; 
On  May  24,  1877,  the  Court  dismissed  a  petition 
of  Daniel  J.  Wilson,  now  arrived  at  full  age,  to 
set  aside  the  sale;  but  in  July,  1877,  McLean 
filed  a  like  petition  for  setting  aside  the  sde,  on 
the  ground  that  it  had  taken  place  more  than  five 
years  after  the  decedent's  death;  and  on  October 
20,  1877,  the  Court  ordered,  adjudged,  and  de- 
creed **that  the  sale  of  the  premises  particularly 
described  in  order  of  sale  be  set  aside,  and  the 
confirmation  of  sale  vacated"  and  the  order  of 
sale  revoked. 

Craig  &  Son  took  this  a4>peal,  assigning  for 
error  the  decree  last  above  mentioned. 

Henry  Wharton  and  J.  J,  Ridgwayy  Jr,^  for 
the  appellants. 

Though  the  limitation  may  be  for  the  benefit 
of  the  heirs  and  devisees,  they  may  renoimce  such 
benefit.  Even  a  parol  agreement,  on  the  part  of 
the  heirs,  not  to  take  advantage  of  this  limitation 
will  be  enforced. 

Wallace's  Appeal,  5  Barr,  103. 

If  it  be  urged  that  an  action  at  common  law 
should  have  been  brought,  it  may  be  answered 
that  Craig  &  Son,  having  elected  their  forum  by 
claiming  before  the  auditor,  properly  remained 
in  the  Orphans*  Court.  The  Supreme  Court 
should  not  establish  a  rule  depriving  decedent's 
creditors  of  the  economical  and  expeditious  pro- 
cedure of  the  Orphans*  Court. 

The  devisee  should  not  be  permitted  to  exhaust 
the  statutory  period  during  which  a  decedent's 
debts  remain  a  lien  on  his  real  estate,  by  bringing 
vexatious  appeals.  The  dismissal  of  an  appeal 
remits  all  parties  to  their  pre-existing  rights,  even 
though  death  has  intervened. 

Shore  v,  Jones,  I  Brocken.  C.  C.  285. 

The  lien  of  a  judgment  from  which  an  appeal 
is  taken  is  only  suspended,  and  revives  on  the 
affirmance  of  the  judgment. 

Hardee  v.  Stovsdl,  I  Georgia,  92. 

Any  vexatious  litigation  which  suspends  the 
creditor's  rights  is  ground  for  a  bill  in  equity  to 
restrain  the  debtor  from  setting  up  the  statute  of 
limitations  at  law,  for  so  much  time  as  the  litiga- 
tion has  consumed. 

Bond  V.  Hopkins,  I  Sch.  &  Lefroy,  430. 
Pulteney  v.  Warren,  6  Ves.  73. 
Barker  z/.  Millard,  16  Wend.  572. 
Sugg  V,  Thresher,  30  Miss.  135. 

Jno,  Cadwalader^  Jr,y  and  /.  Z.  Ferriere, 
contra. 

The  question  is  whether  the  presentation  and 
proof  of  a  claim  before  an  auditor  is  "com- 
mencing and  prosecuting  an  action"  within  the 
meaning  of  the  Act  of  24  Feb.  1834  (P.  L.  77), 
and  as  such  a  bar  to  the  five  years'  limitation 
therein  prescribed.  Bindley's  Appeal  (19  Sm. 
297),  following  Mausz;.  Hummel  (i  J.  228),  pre- 
sented the  same  question.  It  was  held  that  sudi 
presentation  of  a  claim  did  not  continue  the  lien; 


and  that  the  power  and  duty  to  sell  the  decedent's 
real  estate  for  the  payment  of  debts  resulted  from 
the  fact  that  the  debts  were  made  liens,  and  was 
lost  when  the  liens  were  lost.  The  testator  in 
this  case  died  in  April,  1869;  the  lien  was  gone 
in  April,  1874. 

Jan.  28th.  The  Court.  This  case  is  ruled 
by  the  principles  stated  in  Bindley's  Appeal  (19 
Sm.  297). 

The  lien  of  the  debt  was  gone  long  before  the 
sale  was  made  and  approved  by  the  Orphans' 
Court.  The  petition  being  by  the  purchaser, 
concurred  in  by  the  devisee,  and  the  sale  being 
set  aside  by  the  Orphans'  Court  itself,  no  ques- 
tion arises  upon  the  effect  of  the  order  of  sale 
and  confirmation,  as  the  decree  of  a  Court  of 
competent  jurisdiction  in  a  collateral  proceed- 
ing. What  might  be  the  effect  of  an  order  of 
sale  originally  made  when  the  lien  of  the  debt 
still  existed,  if  set  up  by  tiie  purchaser  against  the 
heir  or  devisee,  it  is  not  proper  to  say  now. 

This  is  an  appeal  by  a  creditor,  the  lien  of 
whose  debt  is  gone,  from  the  decree  of  the  Or- 
phans' Court,  directly  and  not  collaterally,  upon 
the  very  sale  itself. 

Decree  affirmed,  with  costs  to  be  paid  by  the 
appellants,  and  appeal  dismissed. 

Per  Curiam. 


Jan.  '76,  No.  164.  Feb.  1$,  1878. 

Cake  V.  The  First  National  Bank  of 
Lebanon. 

Renewal  notes — Accommodation  indorser — Nor 
tional  banking  Act — Usury — EstoppeL 

"Where  usurious  interest  has  been  charged  upon  a  series 
of  discounts  by  a  national  bank,  the  defendant  is  entitled 
to  credit  upon  the  principal  of  bis  debt  for  all  the  interest 
paid  on  the  whole  series. 

The  question  whether  or  not  renewal  notes  have  been 
accepted  in  payment  of  notes  in  suit,  is  a  question  of  fact, 
the  evidence  of  which  it  is  error  to  withhold  from  the  jury. 

Hart  V.  Boiler,  15  S.  &  R.  162 ;  and  Overholt  v.  Bank, 
I  Norris,  490;  S.  C,  3  Weekly  Notes,  419,  followed. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Assumpsit,  by  the  First  National  Bank  ofXeba- 
non  against  Henry  L.  Cake,  to  recover  from  the 
defendant  the  amount  of  a  draft,  dated  Dec.  27, 
1872,  for  ;f  3 1 50  at  four  months,  and  a  note  dated 
May  ist,  1873,  for  ;$65o  at  two  months,  on  which 
defendant  was  indorser.    Plea,  the  general  issue. 

Upon  the  trial  (before  Thayer,  P.  J.),  it  ap- 
peared that  these  instruments  had  been  discount- 
ed by  the  plaintiffs  for  Simon  J.  Stine,  in  re- 
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newal  of  similar  paper,  the  original  debt  having 
been  created  at  least  two  years  prior  to  the  date 
of  the  draSt,  and  renewals  having  taken  place 
every  few  months;  and  that  interest  at  the  rate 
of  twelve  per  cent,  per  annum  had  been  paid  by 
Stine  during  the  whole  time.  About  the  dates 
at  which  the  respective  instruments  in  suit  fell 
due  Cake  indorsed  other  notes  of  Stine  to  take 
up  those  in  suit,  and  Stine  sent  the  new  notes  to 
the  bank  for  that  purpose — the  note  to  renew 
the  draft  being  sent  after  protest  of  the  draft. 
The  bank  made  no  response  to  the  request  to  re- 
new the  credit,  though  it  had  been  a  common 
thing  for  them  to  renew  protested  paper  for  Stine, 
but  Uiey  retained  the  notes.  Cake  always  thought 
the  instruments  in  suit  had  been  renewed  by  the 
new  notes  until  this  suit  was  brought.  Stine  was 
insolvent  at  the  time  of  suit  brought,  and  still  is 
so ;  but  when  the  instruments  sued  on  were  pro- 
tested, and  the  note  renewing  the  draft  fell  due, 
he  had  enough  property  to  save  Cake  harmless. 
The  bank's  cashier  told  Stine  some  time  after  the 
receipt  of  the  new  notes  (Stine  said  after  the  note 
renewing  the  draft  fell  due)  that  they  would  not 
renew  the  instruments  in  suit,  but  they  did  not 
return  the  notes  sent  them  for  the  purpose  of 
effecting  a  renewal. 

The  defendant  requested  the  Court  to  charge 
the  jury,  irUer  alia,  as  follows : — 

(3)  **  K  the  jiury  believe  the  note  and  draft  in 
suit  were  paid  by  other  notes,  the  plaintiff  can- 
not recover.'*  Refused,  (First  assignment  of 
error.)  (5)  "If  the  jury  believe  that  the  de- 
fendant had  reasonable  cause  from  the  conduct 
of  plaintiffs  officers  to  believe  that  the  draft  and 
note  in  suit  bad  been  renewed  by  other  notes, 
and  that  in  consequence  of  such  belief  the  de- 
fendant has  lost  his  opportimity  of  recovering  the 
amount  of  the  draft  and  note  in  suit  against 
Simon  J.  Stine,  the  principal  debtor,  or  of  secur- 
ing himself  against  loss  thereon,  the  plaintiff 
cannot  recover."  Refused.  (Second  assign- 
ment of  error.)  (8)  *<If  the  jury  believe  that 
the  plaintiff  knowingly  received,  reserved,  or 
charged  a  rate  of  interest  greater  than  six  per 
cent,  per  annum  on  the  draft  and  note  in  suit,  or 
cither  of  them,  or  on  any  paper,  for  which  the 
principal  debtor,  Simon  J.  Stine,  was  liable,  and 
of  which  the  draft  and  note  in  suit  are  renewals, 
either  immediately  or  remotely,  the  plaintiff  can 
only  recover  the  sum  or  sums  loaned  cU  the  date 
of  the  original  usurious  charges,  less  the  whole 
amount  of  interest  paid  on  and  after  the  last- 
mentioned  date  or  dates,  respectively. ' '  Refused. 
(Fourth  assignment  of  error.) 

In  the  general  charge  his  Honor  said,  inter 
<^a: — [**  It  was  Stine*s  duty  to  ascertain  whether 
the  notes  of  April  and  July,  1873,  were  accepted 
by  the  bank  in  renewal  of  the  draft  and  note  in 
suit  or  not ;  and  the  defendant  is  in  no  better 


situation.  There  is  no  evidence  that  the  bank 
agreed  to  accept  the  notes  in  payment  or  renewal 
of  the  note  and  draft.]    (Third  assignment.) 

**But  the  Act  of  Congress  provides  that  the 
taking  of  illegal  interest  by  a  national  bank  shall 
work  a  forfeiture  of  all  the  interest  they  would 
otherwise  be  entitled  to.  The  plaintiff,  there- 
fore, is  not  entitled  to  recover  any  interest  at 
all  if  you  find  that  more  than  six  per  cent,  was 
charged  on  the  note  and  draft  in  suit  [but  the 
Act  of  Congress  only  applies  to  the  instrument 
in  suit,  and  not  to  prior  transactions  between  the 
parties,  although  the  instruments  in  suit  may 
have  grown  out  of  them,  and  have  been  in  whole 
or  in  part  renewals  of  them.  Mr.  Stine,  how- 
ever, would  have  a  defence  to  the  extent  of  the 
usurious  interest  charged  not  only  on  these  notes, 
but  other  transactions  out  of  which  these  have 
come].  (Fifth  assignment.)  Whatever  he  has 
paid  as  usury  goes  to  reduce  the  amount  of  the 
principal,  and  the  indorser  has  the  same  defence 
to  the  extent  of  the  usurious  interest  as  the  maker 
would  have." 

Verdict  and  judgment  for  plaintiff  for  the 
amount  of  the  draft  and  note,  without  interest. 

Defendant  took  this  writ,  assigning  as  error  the 
answers  to  the  above  points  and  the  portions  of 
the  general  charge  inclosed  in  brackets. 

/.  S,  Sharp  {Alleman  with  him),  for  plaintiff 
in  error. 

The  Court  below  was  in  error  in  withholding 
from  the  jury  the  question  whether  the  note  and 
draft  in  suit  had  not  been  paid  by  the  acceptance 
of  renewal  notes. 

Slaymaker  v.  Gundacker's  Exec,  10  S:  &  R.  75. 
Hart  t/.  Boiler,  15  Id.  162. 

The  conduct  of  the  bank  in  not  notifying  the 
defendant  below  of  their  non-acceptance  of  the 
renewal  notes  works  an  estoppel. 
Smith  V,  McNeal,  18  Sm.  167. 
Commonwealth  v,  Moltz,  10  B.  530. 
Chapman  v.  Chapman,  9  Sm.  214. 
Beaupland  v,  McKeen,  4  C.  124. 

The  portion  of  the  charge  relating  to  usury  is 
in  conflict  with  a  recent  decision  of  this  Court. 
Overholt  v.  Bank,  I  Norris,  490;  S.  C-,  3  Weekly 
Notes,  419. 

A,  Lewis  Smithy  for  the  defendant  in  error. 

rhere  is  no  obligation  upon  a  bank  to  renew 
protested  paper,  and  it  is  difficult  to  see  how 
mere  silence  will  raise  a  presumption  that  they 
have  done  so.  The  facts  in  this  case  differ  ma- 
terially from  the  facts  in  Overholt  v.  Bank 
(juprd).  The  defendant  below  borrowed  no 
money  and  paid  no  interest,  and  has  therefore  no 
right  of  action  on  account  of  usurious  interest 
paid  by  Stine. 

Bly  V,  Bank,  29  Sm.  453. 
Brown  v.  Bank,  22  Id.  209. 

It  may  well  be  that  Stine  would  prefer  to  re- 
serve his  right  respecting  the  interest,  and  defal- 
cate in  some  other  transaction. 
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[Mercur,  J.  The  rule  is  that  an  accommoda- 
tion indorser  may  make  any  defence  that  the 
maker  could  make. 

Sharswood,  J.  The  bank  cannot  do  indi- 
rectly what  they  may  not  do  directly.] 

The  Act  of  Congress  confines  the  forfeiture  to 
the  note  in  suit.  ^ 

Act  June  3d,  1864;  Rev.  Stat.  5198;  Dig.  p.  1012. 

Feb.  25,  1878.  The  Court.  We  think  the 
first,  third,  fourth,  and  fifth  assignments  of  error 
must  be  sustained,  but  not  the  second. 

The  defendant  below  was  accommodation  in- 
dorser for  Stine  on  two  notes  which  had  been 
discounted  by  the  bank,  and,  being  unpaid  at 
maturity,  were  duly  protested.  Stine  procured 
Cake  to  indorse  renewal  notes,  and  sent  them  to 
the  Bank,  who  retained  them  until  at  least  after 
one  of  them  had  fallen  due,  and  then  informed 
Stine  that  they  had  not  accepted  them. 

No  notice  of  non-payment  was  given  to  Cake 
on  these  notes.  This  suit  was  instituted  on  the 
first  notes.  It  is  the  very  case  of  Hart  v.  Boiler 
(15  S.  &  R.  162),  in  which  this  Court  held  that 
it  was  error  to  take  from  the  jury  the  question 
whether  the  renewal  notes  were  accepted  in  pay- 
ment. 

We  think,  too,  that  Overholt  v.  The  National 
Bank  of  Mt.  Pleasant  (i  Norris,  490)  is  directly  in 
point  on  the  question  raised  as  to  the  usurious 
interest  received  by  the  bank.  It  was  there  de- 
cided that  where  there  has  been  a  series  of  re- 
newal notes  given  for  the  continuation  of  the 
same  original  loan,  the  taint  of  usury  in  the  first 
transaction  ^follows  down  the  descent  through  the 
whole  line,  and  when,  therefore,  a  national  bank 
sues  to  recover  its  debt  on  the  last  of  the  series 
of  renewal  notes,  the  borrower  is  entitled  to 
credit  for  all  the  interest  he  has  paid  from  the 
beginning  on  the  loan,  and  not  merely  to  the 
excess  above  the  lawful  rate. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Sharswood,  J.  Woodward,  J., 
absent. 


Jan.  '77,  211.  Jan.  21.  1878. 

Freeman  and  Wife  v.  Shreve 

Attorney  and  client — Special  retainer — Contr(ut 
of  an  attorney-at-law  and  solicitor  in  chancery 
for  a  specific  sum  for  services  in  winding  up  an 
estate —  Claim  to  chancellor's  allowance  as  tax- 
able costs  for  services  to  the  general  estate  in- 
dependent of  the  special  retainer. 

Where,  in  a  contract  between  an  attorney  and  his  client, 
the  attorney  has  accepted  a  special  retainer  to  do  all  that 
is  requisite  in  settling  an  estate  for  a  fixed  sum,  the  client 


is  entitled  to  a  credit  for  whatever  the  attorney  may  leceWe 
under  an  order  by  a  chancellor,  in  another  State,  granting 
a  certain  sum  as  solicitor's  costs. 


Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Assumpsit,  by  E.  Mercer  Shreve  against  Chap- 
man Freeman  and  Marcia  R.  Freeman,  his  wife- 
The  narr.  consisted  of  three  counts  for  profes- 
sional services  as  attomey-at-law  and  solicitor  in 
chancery  in  the  State  of  New  Jersey,  in  a  suit  in 
the  Court  of  Chancery  of  that  State,  and  in  divers 
suits  and  business,  rendered  to  Mrs.  Freeman,  at 
her  request,  and  necessary  to  her  separate  estate. 
Pleas,  non-assumpsit,  set  off,  payment  with  leave, 
etc. 

On  the  trial  (before  Thayer,  P.  J.),  the  follow- 
ing facts  appeared  from  the  evidence : — 

Isaac  B.  Parker  died,  domiciled  in  the  State  of 
New  Jersey,  leaving  an  estate  of  1 1,800, 000  to 
be  divided  among  seven  children,  one  of  whom 
was  Mrs.  Freeman,  one  of  the  defendants.  The 
assets  of  the  estate  were  distributed  in  the  States 
of  New  York,  Pennsylvania,  and  New  Jersey. 
The  executors  were  domiciled  in  Pennsylvania, 
where  there  was  a  large  amount  of  real  estate  be- 
longing to  the  estate.  A  difficulty  having  arisen 
as  to  the  jurisdiction  to  which  the  administration 
of  the  estate  belonged,  after  long  litigation  the 
Pennsylvania  assets  were,  by  order  of  the  Court, 
transferred  to  the  Chancery  of  New  Jersey.  Mrs. 
Freeman  receiving  no  income  from  the  estate, 
and  becoming  apprehensive  that  John  Brown 
Parker,  who  was  one  of  the  executors,  and  who 
had  entire  control  ot  the  estate,  was  mismanag- 
ing and  wasting  it,  some  time  in  1873  employed 
the  plaintiff,  E.  Mercer  Shreve,  a  member  of  the 
bar  of  New  Jersey,  to  expedite  the  settlement  of 
the  estate,  about  which  there  was,  at  that  time, 
considerable  litigation  in  New  Jersey,  to  secure 
the  prompt  payment  of  the  income  of  that  por- 
tion of  the  estate  to  which  she  was  entitled,  to 
look  after  the  general  safety  of  the  estate,  and  to 
take  it  out  of  the  hands  of  John  Brown  Parker. 
Mr.  Freeman,  who  acted  for  his  wife,  agreed  to 
give  the  plaintiff  the  sum  of  I5000  when  the 
estate  was  finally  settled  for  all  his  services;  to 
which  the  plaintiff  assented.  Accordingly  the 
executor  was  duly  discharged,  Mrs.  Freeman's 
interest  in  the  estate  was  separated  from  the  rest, 
and  the  estate  was  wound  up,  a  final  decree  hav- 
ing been  made  June  i,  1875.  ^^^  these  services 
the  plaintiff  received  from  the  defendant,  from 
time  to  time,  the  sum  of  I3100 — thus  reducing 
his  claim  under  the  contract  to  %\^o. 

A  large  number  of  attorneys  were  employed  by 
the  various  parties  in  interest,  and  when  the  final 
decree  was  made,  an  application  was  inade  to  the 
Court  of  Chancery,  by  the  various  solicitors,  for 
allowances,  in  the  way  of  taxable  costs,  for  ser- 
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vices  rendered  to  the  general  estate.  Out  of  the 
112,500  allowed  by  the  Chancellor,  the  plaintiff 
received,  as  his  allowance,  the  sum  of  ^2500, 
which  the  defendant  claimed  should  be  credited 
on  the  fee  account.  This  the  plaintiff  refused  to 
do,  but  offered  to  credit  the  defendant  with  the 
sum  of  I35  7,  one-seventh  of  the  allowance.  The 
plaintiff  did  not  advise  his  client  of  the  applica- 
tion for  and  receipt  of  the  allowance,  nor  did  he 
inform  the  Chancellor  of  his  contract  for  a  specific 
sum  for  services  to  Mrs.  Freeman's  estate,  nor 
did  he  apply  to  the  Chancellor  for  relief  of  the 
defendants  out  of  the  general  estate  for  the  large 
fees  they  were  under  contract  to  pay. 

In  the  general  charge  the  Judge  said,  inter  alia : 
"All  the  Chancellor  of  New  Jersey  undertook  to 
allow  to  Mr.  Shreve  was  his  allowance  for  his 
services  to  the  general  fund,  and  not  a  compen- 
sation for  services  rendered  to  Mrs.  Freeman 
alone.  He  did  not  undertake  to  pass  upon  what 
was  due  from  Mr.  and  Mrs.  Freeman  as  clients 
to  the  plaintiff,  that  was  a  private  matter  over 
which  the  Chancellor  of  New  Jersey  neither  had 
nor  exercised  any  control  in  the  proceeding  then 
pending  before  him.  These  allowances  made  by 
the  Court  of  Chancery  were  not  by  any  means 
or  in  any  sense  a  compensation  to  the  plaintiff 
as  between  him  and  his  client  for  the  particular 
Ser\'ices  he  had  rendered  to  that  client.*' 

Verdict  and  judgment  for  the  plaintiff  for 
$1689.40,  being  the  balance  of  the  fee  of  ^5000 
with  interest,  less  the  credit  of  I357. 

The  defendant  took  this  writ  of  error,  assign- 
ing for  error  the  portion  of  the  charge  of  the 
Court  given  above. 

George  Z.  Crawford  (with  whom  was  Ben- 
jamin Harris  Brewster),  for  the  plaintiff  in 
error. 

The  contention  that  this  is  a  question  of  law 
wholly  is  erroneous,  for  the  charge  of  the  Court 
took  from  the  jury  the  question  of  fact  that  the 
contract  for  a  specif  c  sum  for  services  was  to  in- 
clude all  the  services  of  the  plaintiff,  whetlier  ren- 
dered to  the  general  estate  or  to  his  client,  and 
that  the  defendants  were  to  have  the  benefit  of 
any  allowance  the  Chancellor  might  grant  in  re- 
lief. 

Where  a  special  arrangement  is  made  by  coun- 
sel for  a  fee,  I  submit  that  it  is  the  duty  of  the 
counsel,  when  application  for  an  allowance  is 
made,  to  call  the  attention  of  the  Chancellor  to  the 
UxX  of  such  relation,  so  that  the  general  burden 
may  be  equitably  adjusted. 

The  confidential  relation  was  such  as  to  make 
it  the  duty  of  the  counsel  to  have  advised  his 
client  of  the  application  for  an  allowance,  and 
omission  to  do  so  was  a  violation  of  duty. 

Henry  C  Titus,  contra. 

If  the  plaintiffs  are  entitled  to  this  allowance, 
the  right  must  arise  either  from  a  contract  or  by 


law  apart  from  the  contract.  The  jury  found 
that  there  was  no  evidence  of  a  contract  under 
which  they  could  claim.  No  right  could  arise 
by  law,  aside  from  a  contract,  for  the  Chancellor 
had  no  authority  to  charge  the  whole  estate  with 
the  burden  of  paying  for  private  services. 

[Sharswood,  J.  Is  there  any  law  of  New 
Jersey  granting  allowances  to  counsel  indepen- 
dent of  specific  fees  contracted  for  ?] 

By  the  custom  of  the  Court  of  Chancery  of 
New  Jersey,  fees  are  allowed  to  counsel  of  all 
parties  out  of  the  general  estate,  taxable  as  part 
of  the  costs. 

Harris  v.  Vanderveer*s  Estate,  6  C.  E.  Green,  424. 
In  re  will  of  Henry  Vanderveer,  5  Id.  463. 
Whitenack  v.  Stryker,  I  Green's  Chanc.  9. 

The  agreement  between  attorney  and  client 
that  the  attorney  shall  receive  a  fixed  sum  for  his 
services  does  not  affect  the  right  of  the  attorney 
to  the  allowance. 

Phenix  v,  Romer,  i  Edmonds*  Sel.  Cas.  353. 

Feb.  4,  1878.  The  Court.  It  is  undisputed 
and  indisputable  from  the  testimony  of  the  plain- 
tiff below  himself  that  he  was  retained  by  Mr.  Free- 
man (on  behalf  of  his  wife)  *  *  to  secure  the  safe  cus- 
tody of  the  estate  of  Isaac  Brown  Parker,  and  his 
wife's  interest,  and  take  it  out  of  the  hands  of 
John  Brown  Parker.  He  (Mr.  Freeman)  said,  if 
you  will  do  that,  we  will  give  you  1^5000."  This, 
then,  was  the  contract  on  the  plaintiffs  own 
showing.  All  the  services  which  he  could  or  did 
render  to  the  estate  were  clearly  within  the  scope 
of  his  duty  under  this  undertaking.  Had  he 
failed  in  taking  any  steps  which  were  necessary 
to  secure  the  general  fund,  he  would  have  been 
derelict  in  his  duty  and  responsible  to  Mrs.  Free- 
man, and  nobody  else,  for  any  loss  which  she 
might  sustain  by  his  neglect.  He  would  not 
have  been  responsible  to  the  other  claimants 
upon  the  fund,  for  he  owed  them  no  duty.  He 
could  in  no  event  have  called  upon  them  for 
compensation,  though  in  attending  to  and  pro- 
tecting the  interest  of  Mrs.  Freeman,  he  was  at 
the  same  time  attending  to  and  protecting  theirs. 
All  that  he  did  in  the  cause  was  under  and  by 
virtue  of  his  retainer  as  solicitor  of  Mrs.  Freeman. 
It  does  not  appear  that  he  was  retained  or  acted 
as  solicitor  for  any  other  party  to  the  cause.  His 
services,  then,  were  rendered  under  the  contract 
to  secure  the  safe  custody  of  the  estate  and  Mrs. 
Freeman's  interest.  No  part  of  the  I2500  which 
he  received  by  the  order  of  the  Chancellor  was 
for  services  rendered  to  any  body  else  but  Mrs. 
Freeman.  She  was  the  owner  of  the  seventh  of 
the  general  fund,  and  to  protect  her  seventh,  as 
long  as  it  was  undivided,  it  was  necessary  to  pro- 
tect that  general  fund.  To  treat  the  services  of 
the  solicitor  to  the  general  fimd  as  something  dis- 
tinct from  and  independent  of  his  services  for 
his  client  as  one  of  the  joint  owners  of  that  fund. 
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as  was  done  by  the  learned  Judge  below,  we 
think  was  an  error  calculated  to  mislead  the 
jury  from  the  true  question — the  contract  that 
the  plaintiff  was  to  receive  ^5000  in  full  for  all 
his  services  in  the  cause.  It  is  true  that  a  Chan- 
cellor will,  out  of  a  fund  for  distribution,  order 
compensation  to  the  counsel  engaged,  in  his 
sound  discretion,  according  to  his  estimate  of 
what  they  reasonably  deserve  to  have.  He  will 
often  order  such  compensation  to  the  counsel  of 
a  losing  party,  who  is  decreed  to  have.no  interest, 
on  the  equitable  groimd  that,  being  a  necessary 
party,  he  was  compelled  to  litigate,  or  had  suffi- 
cient reason.  It  is  a  charge  which  the  fund 
ought  in  equity  and  good  conscience  to  bear. 
But  whatever  the  counsel  thus  receives  ought  to 
be  regarded  as  a  credit  on  account  between  him 
and  his  client.  Let  us  take  the  case  of  a  general 
retainer  without  any  contract  for  a  certain  sum, 
and  a  suit  is  afterwards  brought  on  a  quantum 
meruit.  Surely  it  will  not  be  pretended  that  the 
amount  received  under  such  an  order  would  not 
be  admissible  in  evidence  to  reduce  or  satisfy 
the  plaintiffs  claim.  When,  therefore,  there  is 
a  special  retainer,  and  the  solicitor  is  to  do  all 
that  is  required  for  a  sum  certain,  the  client  is 
entitled  to  a  credit  for  whatever  he  may  receive 
from  any  other  source  growing  out  of  the  same 
employment.  Th^  offer  to  credit  Mrs.  Freeman 
with  one-seventh,  of  the  1^2500  is  no  answer  to  all 
this. 

If  the  contention  of  the  defendant  in  error  is 
sound,  she  has  no  right  to  this  much  even.  Of 
the  whole  112,500  paid  out  by  the  Chancellor's 
order,  one-seventh  was  from  Mrs.  Freeman's 
share.  Why  Mr.  Shreve  was  allowed  a  greater 
proportion  than  this  we  know  not — nor  is  it  ma- 
terial in  this  controversy.  What  is  material,  and 
all  that  is  material,  is,  that  Mr.  Shreve  acted  as 
solicitor  for  Mrs.  Freeman,  and  nobody  else,  and 
by  special  contract  was  to  receive  ^5000  for  all 
his  services,  and  no  more.  It  is  clear,  then,  that 
Mrs.  Freeman  was  entitled  to  a  credit  for  the 
whole  sum  of  I2500,  which  he  had  received. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Sharswood,  J. 


July,  '76,  106.  Feb.  6,  1878. 

Watson  V.  Grier. 

Principal  and  agent-^Evidence, 

A  receipt  signed  "A.  by  his  agent  B."  b  competent 
evidence  of  the  fact  that  the  agent  received  the  money 
stated  in  it,  but  not  of  his  personal  liability  therefor. 

Error  to  the  Common  Pleas  No.  a,  of  Phila- 
delphia County. 
This,  in  the  Court  below,  was  an  appeal  by 


Patrick  Watson  from  the  judgment  of  an  alder- 
man rendered  against  him  at  the  suit  of  John 
Grier. 

The  narr.  was  in  the  common  counts,  and  the 
bill  of  particulars  claimed  |ioo  **  money  paid  by 
the  plaintiff  to  the  defendant  in  part  considera- 
tion of  the  purchase  of  a  house,  the  defendant 
not  having  conveyed,  or  caused  to  be  conveyed 
to  the  plaintiff,  the  said  house,  and  still  retaining 
the  said  sum  of  money  in  his  possession.'' 

Pleas,  non  assumpsit,  set-off,  payment  with 
leave. 

It  appeared  on  the  trial  (before  Hare,  P.  J.), 
that  the  defendant  Watson,  a  real  estate  agent, 
was  employed  by  one  Armstrong  to  sell  a  house. 
Watson  made  a  sale  of  the  property  to  Grier,  the 
plaintiff,  receiving  from  him  1 100  on  account  of 
the  purchase-money,  and  giving  him  a  receipt  for 
the  same,  as  follows: — 

Rec'd,  Phila.,  September  i8th,  1871,  of  John  Grier, One 
Hundred  Dollars  on  account  of  purchase  money  of  house 
1536  Christian  street,  sold  to  him  this  day  for  the  sum  of 
Five  Hundred  Dollars,  subject  to  a  ground  rent  of  One 
Hundred  and  Thirty-two  Dollars  per  annum,  and  subject 
to  a  Building  Association  Mortgage,  on  which  there  has 
Twenty-five  Dollars  per  month  to  be  paid  into  until  the 
Association  runs  out,  the  title  to  pass  on  or  before  the 
second  day  of  October  A.  D.  1 871,  and  if  the  title  should 
prove  imperfect,  this  One  Hundred  Dollars  to  be  refunded 
to  the  said  John  Grier,  otherwise  to  be  forfeited. 

$100.  David  Armstrong, 

By  his  Agent,  Pat*k  Watson. 

Subsequently,  Armstrong's  wife  refused  to  sign 
the  deed,  and  the  contract  of  sale  was  thereupon 
rescinded.  The  defendant  retained  the  J 100 
paid  to  him,  claiming  that  he  was  entitled  to  it 
for  his  services  in  effecting  the  sale.  The  plain- 
tiff offered  to  put  in  evidence  the  above  receipt. 
The  defendant  objected  that  the  receipt  purported 
to  be  that  of  Armstrong,  but  the  Court  admitted 
the  evidence  under  exception. 

Verdict  and  judgment  for  the  plaintiff  (|  121.50), 
to  which  the  defendant  took  a  writ  of  error,  as- 
signing for  error  the  above  ruling. 

Wm,  Hopple^  Jr,y  for  the  plaintiff  in  error. 

The  receipt  offered  was  that  of  Armstrong  only, 
who  was  not  a  party  to  the  action,  and  whose  re- 
ceipt ought  not  to  have  been  permitted  to  affect 
the  interest  of  the  defendant  below.  It  is  true 
that  the  defendant  had  not  actually  paid  the 
money  over  to  his  principal,  but  the  sale  had 
been  negotiated,  the  sum  in  his  hands  had  been, 
earned,  and  the  money  was  thereby  in  contem- 
plation of  law  paid  to  Armstrong.  No  action, 
then,  can  recover  it  from  the  defendant. 

Chas.  F.  Corson  (John  Goforth  with  him), 
contra. 

It  is  settled  that  in  the  case  of  a  fiulnre  of  con- 
sideration, an  agent  is  liable  to  refund  money  re- 
ceived by  him,  and  which  has  not  been  paid  over 
to  his  principal. 

Wharton  v,  Hudson,  3  Rawie,  390. 
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Feb.  18,  1878.  The  Court.  Watson's  re- 
ceipt was  competent  evidence  of  the  fact  that  he 
bad  received  the  money  stated  in  it.  But  whether 
he  was  liable  personally  upon  the  receipt  of  this 
money  depended  on  other  facts  and  the  charge 
of  the  Court,  which  are  not  before  us  upon  the 
assignment  of  error. 

Per  Curiam.    Judgment  affirmed. 


©uarter  Sessions. 


Jan.  12, 1878. 
Contested  Election  of  J.  Johnson. 

Afade  of  electing  surveyor  and  regulator — Ballot 
tickets — Informality — When  ballots  sufficient 
— Act  of  May  ij,  i8s6 —  Where  no  method  of 
preparing  tickets  is  provided  by  Act,  the  elec- 
tors may  select  their  own  mode  of  balloting, 
Sur  petition,  ans\ixr,  and  examiner's  report. 
At  an  election  for  municipal  officers  Joseph 
Johnson  was  returned  elected  to  the  office  of 
Surveyor  and  Regulator  for  the  Eleventh  District. 
It  was  not  denied  that  he  received  a  majority  of 
the  votes  cast,  but  it  was  shown  that  a  large  num- 
ber of  ballots  for  said  office  and  candidate  were 
printed  on  **  ward  "  tickets,  and  not  printed  sepa- 
rately in  accordance  with  the  requirements  of  the 
Act  of  May  13,  1856   (P.  L.  568).     It  further 
appeared  that  the  ward  and  the  district  in  this 
case  were  conterminous. 

The  petition  averred  that  the  said  ballots  cast  on 
"ward"  tickets  should  be  stricken  out  as  irregu- 
lar and  illegal,  and  that,  deducting  them,  the 
petitioner,  George  W.  Hancock,  received  a  ma- 
jority of  the  legal  votes  cast  for  said  office,  and 
prayed  that  the  petitioner  should  be  declared  duly 
elected. 

/.  Alexander  Simpson  and  Robert  N,  Willson, 
for  petitioner. 

The  method  of  voting  is  prescribed  by  law,  and 
should  be  uniform.  The  Act  of  May  13,  1856 
(supra),  gives  the  ballot  authority.  All  ballots 
not  framed  and  cast  in  accordance  therewith 
must  be  thrown  out. 

Commonwealth  v.  Read,  2  Ash.  261. 
In  re  Contested  Election  of  1867,  i  Brewster,  162. 
Under  the  Act  of  May  13, 1856  (P.  L.  p.  568) 
the  ward  and  division  tickets  should  be  printed 
separately  under  their  respective  titles.  If  the 
ballot  is  not  properly  designated,  the  vote  must 
be  rejected. 

In  re  Election  of  Bedford,  i  Clarke,  484. 
In  re  Election  of  Fearon,  Id.  489. 


Melvin's  case,  18  Sm.  333. 

Penn.  Dist.  Election,  2  Parsons,  536. 

David  W,  Sellers  (with  whom  were  Henry  C. 
Hawkins  and  Edward R,  Worrell),  for  respond- 
ent. 

When  one  candidate  has  a  certificate  of  elec- 
tion and  the  matter  is  brought  before  the  Court, 
the  decision  must  be  upon  the  merits. 

In  re  Sheppard's  Contested  Election,  27  Smith,  295. 
Sheppard  v.  Gibbons,  8  Phila.  469. 

The  office  of  surveyor  was  created  one  year 
before  the  Act  of  1856  was  passed.  No  method 
of  electing  surveyors  was  then  or  has  been  since 
prescribed  by  the  Legislature. 

As  this  was  an  office  for  which  all  the  electors 
of  the  ward  should  vote,  it  was  properly  printed 
on  the  ward  ticket. 

Act  I7lh  April,  1866,  P.  L.  p.  968. 

C.  A.  V. 

Jan.  19,  1878.  The  Court  (afler  stating  the 
facts).  The  admission  by  the  petitioners  nar- 
rows our  consideration  to  this  one  inquiry :  Were 
the  ballots  objected  to  cast  in  accordance  with 
law? 

Section  i,  of  Article  VIII.  of  the  Constitution, 
gives  to  the  elector  who  possesses  the  qualifica- 
tions therein  named,  the  right  to  vote  at  all  elec- 
tions; and  the  fourth  section  declares:  '^ITiat 
all  elections  by  citizens  shall  be  by  ballot,*'  but 
does  not  prescribe  the  form  iji  which  the  ballot 
shall  be  printed  or  written. 

There  can  be  no  doubt,  however,  that  the  Leg- 
islature may,  in  order  to  insure  uniformity,  and 
the  more  readily  to  detect  fraud  in  voting,  direct 
the  manner  in  which  the  ballots  should  be  cast. 
This  brings  us  to  the  inquiry :  Is  there  any  law 
which  prohibits  the  recognition  and  counting  of 
the  ballots  objected  to  ? 

The  third  section  of  the  Act  of  May  13,  1856 
(P.  L.  568),  directs  that  the  tickets  for  municipal 
officers  of  this  city  shall  be  respectively  headed : 
**  City  Ticket,*'  **  Ward  Ticket,"  and  *'  Division 
Ticket."  This  act  was  passed  one  year  after  the 
passage  of  the  Act  requiring  surveyors  for  this  city 
to  be  elected,  and  the  division  of  the  city  into 
survey  districts ;  and  yet  it  contained  no  provision 
nor  has  any  law  been  since  enacted,  specifying 
the  manner  those  officers  should  be  voted  for. 
Hence,  in  view  of  the  clearly  defined  right  given 
to  the  elector  by  the  Constitution  to  vote  by  bal- 
lot, and  there  being  no  law  declaring  how  the 
ballot  for  surveyor  should  be  printed  and  cast, 
the  elector  is  left  to  select  his  own  mode,  so  that 
in  doing  so  he  indicates  his  choice  in  an  intelli- 
gent way,  and  at  the  same  time  contravenes  no 
positive  law. 

All  of  the  ballots  objected  to  were  cast  for  the 
respondentyi?r  surveyor  by  qualified  electors  re- 
siding in  the  Eleventh  Survey  District,  at  the  time 
and  place  designated  by  law  for  holding  the  mu- 
nicipal election,  and  in  a  manner  not  prohibited 
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by  law,  and  in  a  way  as  clearly  indicating  their 
choice,  as  if  said  ballots  had  been  printed  on 
separate  tickets  and  so  voted.  With  these  meri- 
torious features  favoring  the  ballots  objected  to,  it 
would  be  a  flagrant  violation  of  law  and  disregard 
of  the  rights  secured  by  the  Constitution  to  citi- 
zens to  reject  said  ballots  from  the  count. 

It,  therefore,  follows  that  the  said  Joseph  John- 
son has  been  duly  elected  to  the  said  office  of 
surveyor. 

Petition  dismissed. 

Opinion  by  Brigos, 


Common  Pleas— IBquitg. 


C.  P.  No.  3.  March,  1878. 

Bachman  et  al.  v.  Einhom. 

Equity  practice — Bill  for  dissolution  of  partner- 
ship— Act  of  June  j6,  18 j6 — Act  of  Oct,  ij, 
1840 — Tlie  latter  statute  does  not  repeal  the 
former,  and  the  certificate  of  counsel  provided 
for  by  it  is  not  required  in  partnership  bills  in 
Philadelphia  County, 
Demurrer  to  bill  in  equity. 
The  bill,  filed  by  two  partners  against  a  third,  set 
forth  that :  On  April  20,  1874,  a  verbal  agreement 
of  copartnership  was  made  between  the  complain- 
ants and  respondent,  by  the  terms  of  which,  as 
complainants  alleged,  the  respondent  was  to  re- 
ceive as  his  share  of  the  business,  one-fourth  of  the 
net  profits.  In  order  to  effect  a  settlement  of  the 
affairs  of  the  firm,  a  meeting  was  held  by  the  par- 
ties on  January  3,  1878,  and  the  accounts  of  the 
partnership  were  then  and  there  examined  by 
**  bookkeepers  representing  plaintiffs  and  defend- 
ant, respectively,"  and  the  net  profits  and  losses 
definitely,  and  as  was  admitted  by  all,  correctly 
ascertained.  At  that  meeting  the  bookkeepers 
also  found  that  a  sum  certain  in  excess  of  the  re- 
spondent's one-fourth  share  of  the  profits  had 
been  collected  by  him,  and  was  still  in  his  posses- 
sion ;  but  the  respondent,  while  admitting  that 
he  did  hold  such  a  sum,  and  that  it  was  in  excess 
of  a  one-fourth  interest,  yet  refused  to  make  res- 
titution of  the  same,  claiming,  as  the  bill  alleged, 
**  wilfully,  falsely,  and  fraudulendy  (and  for  the 
first  time)"  that  he  was  entitled  to  one-third  of 
the  profits  instead  of  one-foitf  th.  The  prayers  of 
the  bill  were  for  a  dissolution  of  the  partnership, 
and  that  an  account  might  be  had  of  the  firm 
dealings;  that  the  defendant  be  required  to 
answer ;  and  for  general  relief. 


Demurrer,  for  want  of  equity,  and  because  the 
bill  was  not  accompanied  by  a  certificate  stating 
**  that  the  case  is  of  such  a  nature  that  no  ade- 
quate remedy  can  be  obtained  at  law,  or  that  the 
remedy  at  law  will  be  attended  with  great  addi- 
tional trouble,  inconvenience,  or  delay,'*  as  re- 
quired in  cases  for  the  settlement  of  partnership 
accounts  by  Sec.  19  of  the  Act  13  October,  1840 
(Purd.  Dig.  p.  59i,§4,  P.  L.  7). 

Franklin  Swayne  and  Fierce  Archer y  Jr.y  for 
complainants. 

Richard  C,  White y  for  respondent. 

March  16,  1878.  The  Court.  Under  the 
Act  of  June  16,  1836,  the  Court  of  Common 
Pleas  of  the  county  of  Philadelphia  had  the  juris- 
diction of  a  Court  of  Chancery,  so  far  as  relates, 
among  other  things,  **  to  the  supervision  and  con- 
trol of  partnerships."  The  Act  of  October  13, 
1840  (Purd.  Dig.  591,  §  4),  extended  this  jurisdic- 
tion to  **the  several  District  Courts  and  Courts  of 
Common  Pleas  within  this  Commonwealth,"  and 
also  to  *  *  such  other  accounts  and  claims  as  by  the 
common  law  and  usages  of  this  Commonwealth 
have  heretofore  been  settled  by  the  action  of  ac- 
count render." 

Unless  the  first  clause  of  the  law  of  1840  re- 
peals the  section  of  the  Act  of  1836,  first  above 
referred  to,  which  we  think  cannot  be  contended, 
the  clause  relating  to  the  certificate  of  counsel 
can  have  no  application  to  partnership  bills  filed 
in  this  county. 

Throughout  the  State  the  law  may  be  other- 
wise ;  the  practice  here  has  been  settled  for  years, 
and  the  opinion  of  the  profession,  we  believe,  is 
uniform  upon  this  point.     Demurrer  overruled. 

Opinion  by  Ludlow,  P.  J. 


(JDommott  IJleas— 2^to. 


C.  P.  No.  I.  March  18, 187S. 

Price  V.  Guardian  Mutual  Life  Insurance 
Company. 

New  trial — Life  insurance — Faid-up  policy-^ 
Damages — In  an  '  action  brought  to  recover 
damages  for  failure  to  issue  a  paid-up  policy  in 
accordance  with  a  stipulation  to  that  effect,  the 
value  of  such  a  policy  must  be  proved  by  testi- 
mony—  The  amounts  paid  with  interest  do  not 
constitute  the  measure  of  damages  in  such  a  case 
—  When  a  breach  of  contract  is  shown,  but  no 
damage  proved,  and  the  Court  instruct  the  jury 
thaty  if  they  find  for  plaintiff,  they  should  assess 
no  damages,  a  new  trial  will  not  be  granted 
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though  the  plaintiff  might  have  been  entitled  to 

nominal  damages, 

Sur  rule  for  new  trial. 

This  was  an  action  on  the  case  to  recover  dam- 
ages for  the  refusal  of  the  company  defendant  to 
deliver  to  plaintifif  a  paid-up  life  insurance  policy 
for  jiooo. 

On  the  trial,  before  Biddle,  J.,  the  following 
Jacts  were  in  evidence: — 

The  defendant  issued  to  the  plaintiff  a  policy 
for  I5000  on  the  ten  year  endowment  plan,  con- 
taining a  stipulation,  that  if  after  the  payment  of 
two  annual  premiums  default  should  be  made  in 
the  payment  of  any  subsequent  premium,  then, 
upon  surrender  of  the  policy  within  thirty  days 
after  such  default,  the  company  would,  in  ex- 
change therefor,  issue  to  plaintiff  a  paid-up  policy 
for  as  many  tenth  parts  of  the  sum  insured  as 
annual  premiums  had  been  paid.  Two  annual 
premiums  of  ^540  each  had  been  paid.  Default 
was  made  in  the  payment  of  the  third,  and  the 
plaintiff  had  thereupon  within  thirty  days  after 
such  default  offered  to  surrender  the  policy,  and 
demanded  a  paid-up  one  in  accordance  with  the 
stipulation  to  that  effect. 

The  company  having  refused,  the  present  action 
was  brought,  wherein  the  plaintiff  claimed  to  re- 
cover as  damages  for  the  breach  of  contract  the 
full  amount  of  the  premiums  paid  and  interest 
thereon. 

No  evidence  was  given  of  the  value  of  a  paid-up 
policy  of  the  amount  of  J 1000  (two-tenths  of 
the  sum  insured),  but  the  plaintiff  rested  on  proof 
of  the  amount  of  premiums  paid. 

Biddle,  J.,  charged  that,  the  action  being  for 
damages  for  breach  of  a  contract  to  deliver  a  paid- 
up  policy,  the  measure  of  damages  was  the  market 
value  of  such  a  policy,  and  not  the  amount  of 
premiums  paid  with  interest ;  and,  as  no  evidence 
whatever  had  been  offered  by  plaintiff  to  show  the 
value  of  a  paid-up  policy  of  the  amount  stipulated 
for,  if  the  jury  found  for  the  plaintiff  they  should 
assess  no  damages. 

The  verdict  was  for  the  plaintiff,  without  dam- 
ages. 

Scanian  now  showed  cause. 

The  measure  of  damages  was  the  market  value 
of  a  paid-up  policy,  and  not  the  premiums  paid 
with  interest. 

American  Life  Insurance  Co.  v.  ShuUz,  I  Norris,  46. 
In  re  Albert  Life  Insurance  Co.,  BelPs  Case,  Law 

Rep.  9  Eq.  706. 
Moses  V.  Brooklyn  Life  Insurance  Co.,  50  Georgia, 
196. 

There  was  no  evidence  of  the  value  of  a  paid- 
up  policy  ;  in  fact,  such  value  could  only  be  ap- 
proximated by  the  aid  of  insurance  tables,  with 
which  experts  were  alone  familiar.  A  paid-up 
policy  had  no  actual  market  valu^;  and  as  no 
value  was  fixed  by  the  policy  issued  to  plaintiff, 
its  value  was  a  matter  of  mere  speculation,  and 


could  not  be  proved  legally.     The  Court  had  an 
undoubted  right  to  mould  the  verdict. 
Todd  V.  Jones,  I  Phila.  45. 
Allen  V,  Sawyer,  2  P.  &  W.  325. 

Ziegler  (with  him  Manderson)^  for  the  rule. 

The  measure  of  damages  was  the  amount  of 
premiums  paid  with  interest  thereon.  The  value 
of  a  paid-up  policy  was  a  matter  of  arithmetical 
calculation  ;  it  was  that  amount  of  money  which 
with  interest  at  6  per  cent,  would  make  $1000  in 
seven  years;  this  is  1 704. 23.  The  Court  erred 
in  instructing  the  jury  that  if  they  found  for  the 
plaintiff  they  should  assess  no  damages. 

C.  A.  V. 

March  23d,  1878.     Rule  discharged. 

[See  Price  v.  Guardian  Mutual  Life  Insunuice  Co.,  2 
Weekly  Notes,  405.] 


C.  P.  No.  3.  Mar.  19,  1878. 

Gerard  v.  Penna.  R.  R.  Co. 
Corporations  using  steam  as  a  motive  power — Act 
of  April  4^  J 868 —  What  is  a  depot  within  that 
act — Negligence — Injuries  to  one  not  a  pas- 
senger. 

Rule  for  a  new  trial. 

This  was  an  action  on  the  case  by  Peter  Gerard, 
administrator  of  Gregory  Gerard,  deceased, 
against  the  Penna.  R.  R.  Co.,  lo*  recover  dam- 
ages for  an  injury  to  the  decedent  caused  by  the 
alleged  negligence  of  the  defendant. 

On  the  tml  (before  Ludlow,  P.  J.)  it  was 
proved  that  the  injury  to  decedent  occurred  by 
reason  of  his  horses  becoming  frightened  by  a 
sudden  escape  of  steam  from  an  engine  standing 
in  the  defendant's  Washington  Street  freight 
depot.  He  was  unloading  hides  for  transporta- 
tion on  a  steamer  of  the  Red  Star  Line,  which 
was  then  lying  at  the  pier  belonging  to  the  de- 
fendant where  the  accident  happened.  The  next 
pier  to  the  northward  was  leased  by  defendant  to 
the  Red  Star  Line,  and  decedent  was  in  the  liabit 
of  going  indifferently  to  either*  pier  under  in- 
structions from  the  receiving  clerk  of  the  Red 
Star  Line,  with  whom  alone  his  business  was 
transacted.  This  clerk  stood  by,  counted  the 
hides,  and  signed  the  receipts  for  him.  There 
was  the  same  entrance  to  both  piers.  There  was 
no  sign  on  the  south  pier  to  show  that  it  belonged 
to  the  defendant.  It  was  proven  for  the  defence 
that  the  south  pier,  on  which  the  accident  oc- 
curred, was  occasionally  used  by  the  Red  Star 
Line,  by  permission  of  the  defendant,  because 
much  of  the  freight  went  over  its  line,  but  that 
the  pier  was  its  property  and  under  its  exclusive 
supervision  and  control  as  a  depot. 

Ludlow,  P.  J.  instructed  the  jury  that  under 
the  Act  of  April  4, 1868  (Purd.  Dig.  1094,  pl.5),* 
their  verdict  should  be  for  the  defendant. 

*  This  Act  provides:  " ^^^len  any  person  shall  sustain 
personal  injury  or  loss  of  life  while  lawfully  engaged  or 
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Verdict  for  defendant  accordingly.  The  in- 
struction of  the  Court  was  assigned  as  a  reason  for 
a  new  trial. 

Chapman  Biddle  showed  cause. 

This  case  falls  clearly  within  the  provisions  of 
§  I  of  the  Act  of  April  4, 1868,  as  the  permission 
given  to  the  Red  Star  Line  was  only  occasional, 
the  pier  being  owned  and  at  all  times  controlled 
by  the  Penna.  R.  R.  Co. 

Under  §  i  of  the  Act,  the  right  of  recovery  of 
plaintifTs  decedent  is  restricted    to  a  case  in 
which  an  employ^  could  recover. 
Kirby  v.  R.  R.  Co.,  26  Sm.  506, 
Mulherrin  v,  R.  R.  Co.,  31  Sm.  366. 
Ricard  v.  R.  R.  Co.,  C.  P.  No.  2,  Mar.  Term,  No. 
2593,  decided  Feb.  13,  1877, 

R,  S.  Hunter  (with  him  G.  T,  Bispham),  for 
the  rule. 

The  Act  of  1868  is  in  derogation  of  common 
law,  and  must  be  construed  strictly.  The  act 
does  not  cover  this  case,  but  applies  where  em- 
ploy^ of  railroad  companies  use  a  road  in 
common. 

Mulherrin  v,  R.  R.  Co.,  31  Sm.  366. 
Catawissa  R.  R.  Co.  v.  Armstrong,  13  Wr.  186. 

All  the  cases  decided  under  this  act  are  con- 
sistent with  this  view  of  the  statute.  In  Ricard 
V,  R.  R.  Co.  {supra),  the  plaintiff  was  on  the  car 
of  defendant  company  doing  the  work  of  an  em- 
ploy^. The  use  of  the  pier  in  question  by  the 
Red  Star  Line,  the  absence  of  any  notice  that  it 
belonged  to  the  defendant  company,  and  the 
fact  that  the  plaintiffs  dealings  were  exclusively 
with  the  Red  Star  Line,  preclude  the  defendant 
from  sheltering  itself  under  the  act. 

C.  A.  V. 

March  23, 1878.  The  Court.  Unquestion- 
ably before  tiie  passage  of  the  Act  of  1868  (supra) 
the  plaintiff  would  have  had  a  cause  of  action. 
But  under  the  Act,  recovery  is  restricted  under 
any  circumstances  to  a  case  in  which  an  employ^ 
could  recover.  The  Supreme  Court  have  given 
general  effect  tcJ  the  sweeping  terms  of  the  Act, 
and  any  one  not  a  passenger,  entering  a  depot, 
takes  the  risk  upon  himself.  Under  the  law  now 
settled  the  defendant  is  entitled  to  a  clear  track ; 
and  under  the  construction  of  the  Act  of  Ap'ril 
4,  1868,  the  defendant  is  also  entitled  to  a  clear 
depot.  Holding  the  law  to  have  been  correctly 
laid  down  in  the  charge  of  the  Court  upon  the 
trial  of  this  case,  the  rule  for  a  new  trial  is  dis- 
charged. 

Oral  opinion  by  Ludlow,  P.  J. 

employed  on  or  about  the  roads,  works,  depots,  and  pre- 
mises of  a  railroad  company,  or  in  or  about  any  train  or 
car  therein  or  thereon,  of  which  company  such  person  is 
not  an  employ^,  the  right  of  action  and  recovery  in  all 
such  cases  against  the  company  shall  be  such  only  as  would 
exist  if  such  person  were  an  employ^:  Provided,  that  this 
seaion  shall  not  apply  to  passengers." 


C.  P.  No.  3.  April  6, 1875. 

Coe»  Wetherill,  &  Co.,  to  use  of  S.  Meeaer, 
V.  Schenkmeyer. 

Affidavit  of  defence  law — Instrument  within  the 
act — Parol  evidence  contradicting  the  written 
agreement. 

Rule  for  judgment  for  want  of  a  suflScient  affi- 
davit of  defence. 

Assumpsit  on  the  following  instrument  in 
writing ; — 

**  Please  insert  my  advertisement  in  the  Catholic  Sttm- 
dard,  to  occupy  the  space  of  ten  lines,  for  the  period  of 
twelve  months,  for  which  I  agree  to  pay  thirty  dollars, 
payable  to  your  order  on  the  presentation  of  this  contract, 
quarterly,  after  the  first  insertion  of  the  adirertisement. 

C  Schenkmeyer, 
$30.00.  No.  620  S.  Fifth  St 

Plaintiffs  also  filed  an  averment  that  the  adver- 
tisement had  been  inserted  for  twelve  months, 
and  that  defendant  made  the  first  quarterly  pay- 
ment, and  then  objected  to  the  rest. 

The  affidavit  of  defence  set  forth  that  this  was 
not  such  a  writing  as  would  entitle  plaintiffs  to 
judgment  for  want  of  a  sufficient  affidavit  of  de- 
fence, and  that  the  defendant  was  induced  to 
sign  the  instrument  on  the  representation  that  he 
could  order  the  said  advertisement  to  be  stopped 
at  any  time  after  the  first  quarter ;  that  at  the 
expiration  of  the  first  quarter  he  paid  the  money 
due,  and  ordered  the  advertisement  stopped, 
which  plaintiffs  agreed  to  do. 

R,  C.  Dale,  for  rule.  The  first  point  is  dis- 
posed of  by — 

Fertig  v.  Maley,  5  Weekly  Notes,  133. 
Sutton  V,  Base  Ball  Club,  4  Weekly  Notes,  90. 

As  to  the  second  point,  although  the  Courts 
have  gone  very  far  in  admitting  evidence  of  ver- 
bal statements  made  at  the  execution  of  a  con- 
tract, it  is  submited  that  where  the  alleged  parol 
agreement  in  terms  directly  contradicts  the  writ- 
ten agreement,  it  cannot  be  admitted.  The  true 
distinction  seems  to  be  that  evidence  of  a  collat- 
eral undertaking  between  the  parties,  upon  the 
faith  of  which  a  written  agreement  is  entered  into, 
is  admissible ;  but  where  the  parol  evidence  in 
terms  makes  an  entirely  different  contract  from 
that  which  was  written  it  is  inadmissible. 
Greenawalt  v.  Kohne,  4  Weekly  Notes,  497. 
Martin  v,  Berens,  17  Sm.  459. 

Alexander  Mcllwee,  contra. 

The  Court.  We  fail  to  perceive  the  distinc- 
tion pointed  out  by  the  counsel  for  the  rule  in 
this  case.  Here  the  written  and  verbal  agree- 
ments were  made  at  the  same  time,  and,  under 
the  present  law  of  the  State,  we  are  obliged  to 
send  the  case  to  a  jury. 

Rule  discharged. 

Oral  opinion  by  Ludlow,  P.  J. 
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Vol,  v.]    THURSDA  y,  APRIL  25,  1878.    [No.  13. 


^u^reme  €ourt. 


Jan.,  '77,  21.  Jan.  2i^  1878. 

Creed  v.  The  Pennsylvania  R.  R.  Co. 

Common  carriers  -—  Negligence  —  Liability  of 
railway  companies  for  injuries  to  passengers-^ 
Legal  status  of  a  passenger  in  a  caboose  car 
—  Contributory  negligence, 

C  was  riding  in  a  caboose  car  in  the  rear  of  a  mixed 
train  of  freight  and  passenger  cars,  contrary  to  the  rules 
of  the  company,  but  with  the  knowledge  and  consent  of 
the  conductor  of  the  train.  An  accident  occurred  which 
resulted  in  bis  death.  There  was  no  evidence  of  pay- 
ment or  non-payment  of  fare : 

/('Jrii/ (reversing  the  judgment  of  the  Court  below),  that 
riding  in  the  caboose  car  was  not  negligence /^rj^. 

Held  further^  that  a  person  not  connected  with  a  rail- 
way company,  travelling  by  a  passenger  train,  is  presum- 
ably travelling  as  a  passenger  and  for  a  consideration. 

Per  Gordon,  J.  The  contrary  presumption  of  being  a 
trespasser  is  an  affirmative  proposition,  the  proof  of  which 
rests  with  the  party  alleging  it 

Error  to  Common  Pleas  No.  i,  of  Philadelphia 
County. 

Case,  by  Joanna  Creed  against  the  Pennsyl- 
vania R.  R.  Co.,  to  recover  damages  for  the 
death  of  her  husband,  caused  by  the  defendants* 
negligence. 

The  defendants  pleaded  generally,  not  guilty; 
and  specially,  that  there  was  no  contract  of  car* 
riage  of  the  decedent,  and  that  he  was  a  tres- 
passer in  riding  in  the  caboose  car  in  violation 
of  the  rules  of  the  company  defendant. 

Upon  the  trial  fbefore  Peirce,  J.)  the  follow- 
ing facts  appeared :  Henry  B.  Creed,  the  hus- 
band of  the  plaintiff,  from  the  death  of  whom 
the  present  action  resulted,  was  a  passenger  on 
a  mixed  freight  and  passenger  train  of  the  de- 
fendant, running  from  Jersey  City  to  Philadel- 
phia, on  the  night  of  Nov.  5,  1874.  The 
accident,  which  occurred  at  Schenck's  Station, 
was  caused  by  the  misplacing  of  a  switch,  which 
had  been  changed  from  a  stand  to  a  ball  or 
Wharton  switch  without  the  conductor's  know- 
ledge, and  which  the  latter  had  turned,  as  he 
supposed,  in  order  to  run  his  train  upon  a  side 
track  to  clear  the  main  track  for  the  passage  of 
an  express.  The  caboose  car  of  the  train  which 
was  backing  to  get  on  the  side  track,  struck  the  end 
of  the  rail  before  the  conductor  had  time  to  correct 


his  mistake,  ran  off  the  track  with  three  other  cars, 
and  upset,  instantly  killing  Creed  (who  had  at 
one  time  been  a  freight  conductor  of  the  defend- 
ants* road  between  Jersey  City  and  Philadelphia), 
who  was  riding  therein.  The  caboose  was  the 
hindmost  car  of  the  train,  immediately  in  front 
of  which  were  the  passenger  cars,  so  that  there 
was  ready  and  easy  access  from  the  latter  to  the 
former :  the  latter  were  the  only  coaches  provided 
for  passengers  on  the  train.  This  caboose  car  was 
one  set  apart  and  especially  designed  for  the  use 
and  occupancy  of  the  employ^  engaged  in  run- 
ning the  train,  and  by  the  rules  of  the  company  no 
other  persons  were  permitted  to  enter  it.  Creed 
boarded  this  train  at  Jersey  City.  It  also  appeared 
that  though  Brannig,  the  freight  conductor,  had 
the  full  and  entire  charge  of  the  train  from  the  time 
it  left  Newark,  yet  he  had  no  authority  to  receive 
passengers  or  to  examine  or  lift  the  tickets  of 
such  as  remained  on  the  train  after  passing  that 
station,  at  which  point  the  passenger  conductor, 
who  had  charge  of  the  cars  from  Jersey  City,  left 
the  train.  Whether  Creed  paid  his  fare  or  not 
to  the  passenger  conductor  is  unknown,  but  no- 
thing whatever  was  paid  to  Brannig.  Brannig's 
duties  did  not  lead  him  to  inquire,  and  the  pas- 
senger conductor  was  not  called. 

The  Court  in  the  general  charge  submitted  the 
question  of  negligence  to  the  jury,  but  reserved, 
inter  alia^  certain  points  relating  to  the  question 
of  contributory  negligence,  and  whether  the  ^ 
decedent  was  a  passenger,  in  the  following  lan- 
guage:— 

'^Secondly.  Is  there  any  evidence  in  the  case 
which  leads  you  to  believe  that  there  was  negligence 
on  the  part  of  the  deceased  ?  You  have  heard  the 
testimony;  there  is  no  direct  proof  of  negligence 
on  his  part,  unless  it  may  be  considered  in  connec- 
tion with  the  position  which  he  occupied  in  the 
cars  as  riding  in  the  caboose.  Negligence  is  a 
mixed  question  of  law  and  fact,  it  is  said ;  and 
so  £kr  as  the  law  of  negligence  connected  with 
this  case  is  concerned,  as  relates  to  his  travelling 
in  that  caboose,  I  reserve  that  portion  of  the  case 
for  the  consideration  of  the  Court  in  banc,  leav- 
ing the  broad  question,  though,  of  negligence, 
both  on  the  part  of  the  company  and  on  the  part 
of  the  deceased,  to  your  consideration. 

*'  ITien  the  further  question  has  been  made, 
as  to  whether  the  decedent  was  travelling  as  a 
passenger  on  this  occasion.  We  have  no  evi- 
dence of  the  payment  of  money  by  him;  but  I 
think  there  is  a  reasonable  and  fair  presumption, 
that  if  a  person,  not  connected  with  the  company, 
travels  by  a  passenger  train,  he  is  travelling  as  a 
passenger,  and  for  a  consideration.  I  reserve, 
however,  in  the  instruction  which  I  give  to  you 
as  to  this  presumption  of  law,  the  final  determina- 
tion of  this  question  to  the  Court  in  banc.** 

Verdict  for  the  plaintiff  for  ^10,000. 
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On  Dec.  20,  1875,  the  defendants  moved  for 
a  rule  for  a  new  trial,  which  was  granted.  The 
plaintiff  subsequently  moved  for  judgment  on  the 
reserved  points,  which  rule  was  discharged  and 
judgment  entered  for  the  defendants  non  obstante 
veredicto. 

The  plaintiff  took  this  writ  of  error,  assigning 
for  error  the  entry  of  judgment  in  favor  of  the 
defendants  upon  the  points  reserved. 

Fierce  Archery  Jr.  (with  whom  was  Lewis  C, 
Cassidy)y  for  the  plaintiff  in  error. 

The  decedent  was  rightfully  in  the  caboose 
car,  for  he  was  there  with  the  express  permission 
of  the  conductor,  who  for  the  time  being  is  the 
administrator  of  the  rules  of  the  company  and 
may  relax  them  at  his  discretion. 

O'Donnell  v.  The  Allegheny  Valley  R.  R.  Co.,  9 

Sm.  239. 
Lackawanna  &  B.  R.  R.  Co.  v\  Chenewith,  2  Id.  382. 
Jacobus  V.  St.  Paul  &  Chicago  R.  R.  Co.,  20  Minn. 

125. 
Carroll. r.  N.  Y.  &  N.  H.  R.  R.  Co.,  I  Duer^  571. 
Dunn  V.  The  Grand  Trunk  Railway  Co.,  58  Me.  187. 
Washburn  v,  Nashville  &  Chattanooga  R.  R.  Co., 
3  Head*s  Rep.  638. 
Caboose  cars  are  constantly  used  by  railway 
companies,  under  their  rules,  for  the  carriage  of 
passengers  for  hire. 

Lake  Shore  &   Michigan  Southern  R.   R.  Co.  t/. 

Greenwood,  29  Sm.  373. 
Indianapolis,  B.  &   W.  R.  R.  Co.  v.   Beaver,  41 

Ind.  493. 
Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  Hazzard, 
26  HI.  373. 
But  assuming  that  the  decedent  was 'a  tres- 
passer, the  carrier  who,  instead  of  expelling  a 
trespasser,  permits  him  to  remain  on  the  carriage, 
enters  into  a  contract  of  common  carriage  with 
the  trespasser,  who  then  stands,  as  far  as  negli- 
gence is  concerned,  on  the  same  footing  as  the 
ordinary  passenger. 

Wilton  V,  Middlesex  R.  R.  Co.,  107  Mass.  108. 
"Wharton's  Law  of  Negligence,  354. 
The  case  of  the  Union  Pacific  R.  R.  Co.  v. 
Nichols  (8  Kansas,  505)  cited  on  the  other  side 
is  inapplicable  because  the  plaintiff  fraudulently 
represented  himself  as  an  express  agent,  and  his 
fraud  was  a  bar  to  his  recovery.     The  case  has 
been  criticized  and  condemned  as  unsound  in — 
WTiarton's  Law  of  Negligence,  356,  n.  3. 
RedReld  on  Carriers,  386. 
A  passenger  in  a  railroad  car  is  presumed, 
primd  faciey  to  be  lawfully  there,  as  a  passenger 
having  paid,  or  being  liable  when  called  upon  to 
pay,  his  fare,  and  the  onus  is  upon  the  carrier  to 
prove  affirmatively  that  he  is  a  trespasser. 
Penna.  R.  R.  Co.  v.  Books,  7  Sm.  339. 

Chapman  Biddle,  for  defendant  in  error. 

The  issues  raised  by  the  pleadings  are  (i) 
whether  the  decedent  was  a  passenger  by  con- 
tract, or  (2)  whether  he  was  a  passenger  by  pre- 
sumption of  law  at  the  time  of  the  occurrence  of 
the  accident  which  caused  his  death.      There 


being  no  evidence  on  the  first  issue,  the  case  is 
narrowed  down  to  the  decedent's  legal  status. 

A  passenger  by  presumption  of  law  is  one  who 
takes  his  seat  openly  in  a  carriage  in  the  place 
assigned  to  passengers  generally  (Wharton's  Law 
of  Negligence,  §  354),  is  both  ready  and  willing 
to  pay  his  fare  when  called  upon  (R.  R.  v.  Books, 
7  P.  F.  Smith,  346),  and  consents  to  all  the 
reasonable  rules  of  the  company  for  entering, 
occupying,  and  leaving  the  cars. 

Penna.  R.  R.  Co.  v.  Zebe,  9  Casey,  318. 

Sullivan  v,  Reading  R.  R.  Co.,  6  Id.  235. 
Railway  companies  are  authorized  to  make  all 
reasonable  rules  for  the  carriage  of  passengers, 
and  a  passenger  is  boimd  to  inform  himself  of  the 
rules  of  the  company. 

Dietrich  v.  Penna.  R.  R.  Co.,  21  Sm.  432. 

Long  V,  N.  y.  C.  R.  R.  Co..  50  N.  Y.  76. 

person  on  a  freight  train  in  presumption  or 
law  is  not  a  passenger,  and  no  act  of  a  conductor 
of  a  freight  train  will  bind  the  company  as  to  the 
carriage  of  passengers  imless  the  company  in 
some  way  assents. 

Eaton  V.  Delaware  &  Lackawanna  R.  R.  Co.,  57 

N.  Y.  382. 
Lygo  V.  Newbold,  9  Exch.  302. 

The  case  of  the  Lake  Shore  &  Michigan 
Southern  R.  R.  Co.  v.  Greenwood  (29  Sm.  373), 
cited  on  the  other  side,  is  clearly  distinguishable, 
for  the  train  was  a  '*way  freight"  on  which 
passengers  were  expressly  permitted  to  ride,  if 
they  were  provided  with  tickets  before  getting  on. 

The  decedent  therefore  being  clearly  not  a 
passenger  by  presumption  of  law,  his  status  was 
either  that  of  a  trespasser  or  an  interloper,  and 
in  neither  is  he  entitled  to  recover. 

Robertson  v.  N.  Y.  &  Erie  R.  R.  Co.,  22  Barb.  91. 
Union  Pacific  R.  R.  Co.  r.  Nichols,  8  Kansas,  505. 

Feb.  II,  1878.  The  Court.  From  the  evi- 
dence it  appears  that  Henry  Creed,  the  husband 
of  the  plaintiff,  from  the  death  of  whom  the 
present  action  has  resulted,  was  a  passenger  on  a 
mixed  freight  and  passenger  train  of  the  defend- 
ant, running  from  Jersey  City  to  Philadelphia. 
At  the  time  of  the  accident,  which  resulted  in  his 
death.  Creed  was  in  a  caboose,  the  hindmost  car 
of  the  train,  immediately  in  front  of  which  were 
the  passenger  cars,  so  that  there  was  ready  and 
easy  access  from  the  latter  to  the  former. 

This  caboose  car  was  one  set  apart  and  espe- 
cially designed  for  the  use  and  occupancy  of  the 
employ&  engaged  in  running  the  train,  and  by 
the  rules  of  the  company  no  other  persons  were 
permitted  to  enter  it. 

It  is  quite  clear  from  the  evidence  that  Creed 
boarded  this  train  at  Jersey  City,  for  Brannig,  the 
freight  conductor,  says  he  saw  him  first  on  the 
afternoon  of  Nov.  5  th,  the  day  of  the  accident, 
in  that  city,  and  that  he  next  noticed  him  at 
Newark  in  the  lookout  of  the  caboose;  and,  as 
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this  train  left  Jersey  City  in  the  evening,  there 
can  be  but  little  doubt  that  the  deceased  got 
upon  it  at  that  point.  It  is  also  in  evidence  that, 
though  Brannig  had  the  full  and  entire  charge  of 
the  train  from  the  time  it  left  Newark,  yet  he 
had  no  authority  to  receive  passengers  or  to  ex- 
amine or  lift  the  tickets  of  such  as  remained  on 
the  train  after  passing  that  station,  at  which 
point  the  passenger  conductor,  who  had  charge 
of  the  cars  from  Jersey  City,  left  the  train. 
Whether  Creed  paid  his  fare  or  not  is  unknown. 
Brannig's  duties  did  not  lead  him  to  inquire,  and 
the  passenger  conductor  was  not  called.  He 
may  have  had  a  ticket,  or  he  may  have  been 
suneptitiously  on  the  train  through  the  conni- 
vance of  the  train  hands,  to  whom  he  may  have 
been  known,  as  he  formerly  had  a  position  on 
this  road. 

Presumably  he  was  rightfully  there  ;  certainly 
he  was  there  with  the  knowledge  and  acquiescence 
of  one  of  the  conductors,  if  not  of  both.  Under 
this  condition  of  affairs  the  learned  Judge  of  the 
Court  below  charged  the  jury  as  follows : — 

(i)  **  There  is  no  direct  proof  of  negligence 
on  his  (Creed's)  part,  unless  it  may  be  considered 
in  connection  with  the  position  which  he  occu- 
pied in  the  cars  as  riding  in  the  caboose." 

This  point  was  reserved. 

(2)  *'  We  have  no  evidence  of  payment  of 
money  by  him ;  but  I  think  there  is  a  reasonable 
and  fair  presumption,  that  if  a  person,  not  con- 
nected with  the  company,  travels  by  a  passenger 
train,  he  is  travelling  as  a  passenger  and  for  a 
consideration." 

This  point  was  also  reserved.  The  verdict 
was  for  the  plaintiff;  but  the  Court,  without 
giving  any  opinion,  entered  judgment  for  the 
defendant,  non  obstante  veredicto. 

It  follows,  that  the  converse  of  one  or  both  of 
the  above  propositions  was  finally  held  by  the 
Court.  That  is  to  say,  first,  that  there  was  a 
legal  presumption  of  negligence  on  the  part  of 
Creed,  arising  from  the  fact  of  his  being  in  a  car, 
when  the  accident  happened,  not  intended  for 
the  use  of  passengers. 

Second.  That,  although  travelling  by  a  pas- 
senger train,  and  not  connected  with  the  com- 
pany, the  legal  presumption  is  that  he  was  not 
travelling  as  a  passenger  who  paid  his  fare,  or 
intended,  in  good  faith,  so  to  do.  As  legal 
propositions  these  cannot  be  sustained.  No  pre- 
sumption of  negligence  can  arise,  either  in  fact 
or  in  law,  from  the  fact  of  Creed's  occupancy  of 
the  caboose,  for  there  is  no  evidence  that  it  was 
in  any  degree  more  unsafe  than  any  other  car  in 
the  train.  It  was,  indeed,  under  all  ordinary 
circumstances,  the  one  that  was  the  most  safe : 
from  collisions  in  front  of  the  train  it  was  pro- 
tected by  the  cars  which  preceded  it,  and  from 
dangers  behind — being  itself  a  lookout — it  was 


guarded  by  the  constant  vigilance  of  the  em- 
ploy^. That  it  proved  to  be  the  car  first  in 
danger,  and  the  one  most  badly  wrecked,  argues 
nothing,  since  the  carelessness  of  the  company 
in  introducing  new  switches  having  an  action 
the  reverse  of  the  old  ones,  without  notice  to 
those  in  charge  of  its  trains,  could  not  be  fore- 
seen by  any  one,  however  prudent.  Was 
Creed's  position,  under  all  ordinary  circum- 
stances, which  a  man  of  ordinary  prudence  ought 
to  foresee  and  guard  against,  as  safe  as  a  seat  in 
a  passenger  car  ? 

If  it  was,  and,  as  we  have  said,  there  is  no 
evidence  to  the  contrary,  then  negligence  cannot 
be  predicated  of  the  fact  of  his  being  in  the 
caboose.  It  is  true,  however,  that  Creed  as  a 
passenger  ought  not  to  have  been  in  that  car ; 
not,  indeed,  because  it  was  less  safe  than  other 
parts  of  the  train,  but  because  forbidden  by  the 
rules  of  the  company.  It  was  a  car  provided  for 
the  use  of  the  train  hands  and  not  for  passengers, 
and  from  its  very  shape  and  character  that  fact 
must  have  been  obvious  to  any  one  of  common 
understanding  and  observation,  much  more  to 
the  deceased,  who  had  himself  been  a  freight 
conductor  upon  this  very  road.  Presuming, 
then,  the  knowledge  of  the  design  of  this  car  by 
the  deceased — which,  however,  is  a  presumption 
of  fact  and  not  of  law — Was  the  company  thereby 
released  as  to  Creed  from  its  duty  as  a  common 
carrier  ? 

This  point  was  raised  and  determined  in 
O'Donnell  v.  The  Allegheny  Valley  Railroad 
Company  (9  P.  F.  Smith,  239),  in  which  case, 
the  Court  below  held  that  the  baggage  car  was 
an  improper  place  for  passengers,  whether  the 
rule  of  the  company  against  such  use  was.  com- 
municated to  them  or  not,  and  that  one  leaving 
his  seat  in  the  passenger  coach  and  entering  the 
baggage  car  was  guilty  of  negligence.  But  this 
ruling  was  reversed.  Mr.  Justice  Agnew,  deliv- 
ering the  opinion  of  the  Court,  observed :  That 
whilst  it  is  the  undoubted  right  of  a  railroad 
company  to  prescribe  reasonable  rules  for  the 
regulation  of  those  who  travel  on  its  cars,  yet 
the  conductor  is  the  one  who  is  charged  with 
their  administration,  and  his  permission  of,  or 
acquiescence  in,  the  use  of  the  baggage  car  by  a 
passenger  exempts  such  passenger  from  all  blame, 
and  in  case  of  accident  to  him,  resulting  from 
the  negligence  of  the  company,  he  may  recover 
damages.  In  the  case  of  the  Lackawanna  & 
Bloomsburg  Railroad  Co.  v.  Chenewith  (2  P.  F. 
Smith,  382)  the  plaintiff  had  obtained  permission 
from  the  agents  of  the  company  to  attach  his 
freight  car  to  a  passenger  train  contrary  to  the 
rules  of  the  company  which  were  communicated 
to  him,  he,  at  the  same  time,  agreeing  **  to  run 
all  risks." 

Notwithstanding  this  it  was  held  that  the  corn- 
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pany  was  liable  for  damages  resulting  to  the 
plaintiff  and  his  car  from  negligence  in  the 
running  of  the  train.  And  this  is  reasonable; 
for,  as  was  said  in  that  case,  the  plaintiffs  car 
was  not  unlawfully  upon  the  road,  and  his 
engagement  to  be  responsible  for  all  risks  did 
not  embrace  such  as  arose  from  the  neglect  of 
the  defendants*  employ^. 

The  test  for  contributory  negligence  is  found 
in  the  affirmative  of  the  question,  does  that 
negligence  contribute  in  any  degree  to  the  pro- 
duction of  the  injury  complained  of?  If  it  does 
there  can  be  no  recovery ;  if  it  does  not  it  is  not 
to  be  considered.  In  this  we  are  also  supported 
by  the  case  of  Carrol  v.  The  New  York  &  New 
Haven  Railroad  Co.  (i  Duer,  571.  Opinion  per 

BOSWORTH,  J.). 

At  the  time  of  the  accident  complained  of,  the 
plaintiff — a  passenger — was  in  the  post-office  part 
of  the  baggage  car ;  and  though  it  was  conceded 
that  the  position  was  more  dangerous  in  case  of 
collision  than  a  seat  in  the  passenger  car,  yet, 
being  injured  by  a  collision  to  which  his  position 
in  no  way  contributed,  it  was  held  he  was  enti- 
tled to  recover.  So  it  was  pertinently  asked  by 
Mr.  Justice  Thompson,  in  the  case  of  the  Rail- 
road Co.  V.  Chenewith,  above  cited:  **Why 
speculate  about  the  supposed  dangerous  position 
assumed  by  the  plaintiff,  if  no  damage  resulted 
from  it?"  **  Was  he  to  become  an  outlaw  for 
assuming  what  proved  to  be  ho  risk,  and  so  for- 
feit his  right  when  he  was  blameless?'* 

This  doctrine  applies  with  much  force  to  the 
case  in  hand.  Creed  was  in  the  caboose  with 
the  knowledge  and  assent  of  the  freight  conductor, 
if  we  may  believe  the  testimony  of  that  officer ; 
hence  he  was  not  a  trespasser.  And  suppose, 
knowing  that  this  was  not  a  proper  place  for 
passengers,  he  assumed  all  risks  incident  to  that 
car  by  boarding  it ;  what  then  ?  Was  a  carelessly 
located  or  misplaced  switch  an  incident?  Or 
did  his  position  in  the  remotest  degree  contribute 
to  the  accident?  If,  however,  it  did  not,  why 
talk  about  the  matter  as  though  it  were  of  import- 
ance? This  doctrine  is  further  illustrated  by  the 
case  of  Washbume  v.  The  Nashville  &  Chatta- 
nooga Railroad  Company  (3  Head,  Tenn.,  638), 
wherein  it  was  held  that  the  fact  that  one  is 
riding  in  the  baggage  car  with  the  knowledge  of 
the  conductor,  or  is  riding  free,  will  not  preclude 
him  from  a  recovery  for  an  injury  arising  from  a 
collision,  even  though  he  might  or  would  not 
have  been  injured  had  he  remained  in  the  pas- 
senger car. 

A  like  decision  was  made  by  the  Supreme 
Court  of  Minnesota,  in  the  case  of  Jacobus  v. 
The  St.  Paul  &  Chicago  Railway  Company  (Leg. 
Intel.,  1874,  p.  277),  holding  that  the  fact  that 
the  passenger,  at  the  time  of  the  injury,  was  in 
the  baggage  car,  contrary  to  a  rule  of  the  com- 


pany, was  not  such  contributory  negligence  as 
would  bar  his  suit,  and  this  though  he  may  have 
been  informed  of  the  rule  and  may  have  persisted 
in^ remaining  there  in  violation  of  it,  if  his  posi- 
tion did  not  contribute  to  the  accident  which 
caused  the  injury.  It  is  manifest,  therefore, 
from  reason  and  authority,  that  there  was  nothing 
in  the  first  point  for  the  Court  to  reserve;  but 
having  instructed  the  jury  that  there  was  no  evi- 
dence of  contributory  negligence  on  the  part  of 
Creed,  the  matter  should  have  been  allowed  so 
to  stand. 

As  to  the  second  point,  it  was  certainly  correct 
to  say  "  that  if  a  person  not  connected  with  the 
company  travels  by  a  passenger  train,  presumably 
he  is  travelling  as  a  passenger  and  for  a  consider- 
ation." In  other  words,  he  is  presumed  to  have 
paid  his  fare  or  to  be  ready  to  pay  it  when  called 
upon. 

To  presume  otherwise  would  be  to  presume 
that  such  an  one  was  a  trespasser ;  but  this  is  an 
affirmative  proposition,  the  proof  of  which  rests 
upon  the  one  alleging  it.  As  the  doctrine  above 
stated  is  expressly  ruled  in  the  case  of  the  Penn- 
sylvania Railroad  v.  Books  (7  P.  F.  Smith,  per 
Sharswood,  J.),  we  need  pursue  this  subject 
no  further.  The  position  occupied  by  the  dece- 
dent in  the  caboose  car  may  raise  a  question  for 
the  jury.  Creed  was  upon  a  passenger  train, 
and  as  we  have  seen,  might  lawfully  occupy  any 
part  of  that  train,  whether  passenger  car  or 
caboose,  if  the  conductor,  knowing  his  position, 
did  not  object  to  it. 

It  follows  that  all  presumptions  favorable  to 
the  occupant  of  a  passenger  car  attach  in  like 
manner  to  him,  though  occupying  the  caboose. 
It  cannot  be  said  that  it  was  no  part  of  the  duty 
of  the  passenger  conductor  to  visit  this  caboose, 
and  that  hence  no  presumption  can  arise  that 
Creed  paid  fare  to  an  officer  whom  he  did  not 
see  and  who  did  not  see  him,  for  it  is  the  con- 
ductor's duty  to  visit  every  part  of  his  train 
where  passengers  may  lawfully  be.  We  must 
presume  he  did  his  duty. 

Whilst  this  is  so,  it  does  not  follow,  from  the 
fects  developed  in  this  case,  that  a  presumption 
dejure  arises  that  Creed  did  pay  his  fare,  or  that 
he  may  not  have  been  a  trespasser.  That  he 
did  not  pay  his  fare  to  Brannig,  the  freight  con- 
ductor, counts  for  nothing,  for  he  was  not  author- 
ized to  receive  it.  This  fact,  however,  does  not 
prove  that  if  he  paid  at  all  it  must  have  been  at 
Jersey  City,  at  Newark,  or  between  those  places, 
whilst  the  train  was  in  charge  of  the  passenger 
conductor ;  and  as  he  was  first  noticed  by  Bran- 
nig at  Newark  in  the  lookout  part  of  the  caboose, 
and  as  he  may  have  occupied  that  position  from 
Jersey  City,  it  is  quite  possible,  or  even  probable, 
that  he  may  not  have  been  seen  by  the  passenger 
conductor,  or  if  seen  by  that  of&cer,  may  have 
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been  mistaken  for  one  of  the  train  hands,  and  so 
have  avoided  the  payment  of  fare.  There  being 
this  in  the  case,  which  ought  to  be  passed  upon 
by  a  jury,  we  send  it  back  for  re-trial,  instead  of 
entering  judgment  on  the  verdict. 

Judgment  reversed,  and  a  venire  facias  de  novo 
avvarded. 

Opinion  by  Gordon,  J.  Sharswood  and 
Mercur,  JJ.,  dissent. 


May,  '77,  43- 


Bowers's  Appeal. 
Bowers's  Estate. 


May  i6,  1877. 


Errors  and  appeals — Appeal  from  matter  within 
the  discretion  of  Court  below — Orphans^  Court 
— Discretionary  power  to  set  aside  a  sale  for 
inadequacy  of  price —  When  refusal  to  set  aside 
salcy  not  an  abuse  of  discretion,  although  higher 
bid  guaranteed. 

The  Supreme  Court  will  not  review  an  exercise  of  dis- 
cretion by  the  Orphans'  Court,  unless  the  record  shows 
palpable  and  gross  abuse  in  its  exercise. 

Under  an  order  of  sale  for  the  payment  of  debts,  certain 
real  estate  of  the  decedent  was  sold  for  ^1636.  The  heirs 
excepted  to  the  confirmation  of  the  sale,  on  the  ground 
of  inadequacy  of  price,  and  a  responsible  party  entered 
a  stipulation  that  on  a  resale  he  would  bid  at  least  $2000. 
The  Or[^ians'  Court  dismissed  the  exceptions  and  confirmed 
the  sale: 

Ilfld,  that,  although  the  action  of  the  Court  may  not 
have  been  a  wise  exercise  of  discretion,  yet  the  record 
showed  no  sufficient  ground  for  its  review  by  the  Supreme 
Court 

Appeal  from  the  Orphans*  Court  of  Perry 
County. 

The  facts  of  this  case  were  as  follows :  Upon 
the  petition  of  James  D.  Willis,  administrator 
d.  b,  n.  of  Findley  Bowers,  deceased,  the  Or- 
phans' Court,  in  June,  1876,  awarded  an  order 
of  sale  of  certain  real  estate  of  decedent  for  the 
payment  of  debts,  the  amount  of  which  exceeded 
$2500.  For  want  of  bidders,  it  became  neces- 
sary to  award  an  alias  and  three  pluries  orders  of 
sale,  under  the  last  of  which  the  premises  were 
sold  in  January,  1877,  to  one  Smith,  for  $1636. 
Exceptions  to  the  confirmation  of  this  sale  were 
filed  by  a  daughter  and  other  heirs  of  the  dece- 
dent, on  the  ground  that  the  property  was  sold 
below  its  value,  as  was  proved  by  the  fact  that 
the  purchaser  had  immeoiately  afterwards  agreed 
to  resell  it  for  a  greater  sum.  The  exceptants 
filed  a  stipulation,  signed  by  a  responsible  person, 
agreeing  to  bid  at  least  I2000  for  the  property  at 
a  resale.  The  Cotu*t  having  dismissed  the  excep- 
tioiw  and  confirmed  the  sale  ^without  opinion 
filed),  Alice  M.  Bowers,  one  of  the  exceptants, 
took  this  appeal,  assigning  as  error  the  action  of 
Vol.  v.— 17 


the  Court.  The  appeal  being  from  a  matter  ad- 
mittedly within  the  discretion  of  the  Court  be- 
low, a  special  allocatur  was  obtained,  in  accord- 
ance with  the  ruling  in  Haslage's  Appeal  (i  Wr. 
440). 

W.  N,  Seibert,  for  appellant,  argued  that  in 
the  refusal  of  the  Orphans'  Court  to  set  aside  the 
sale,  there  was  such  want  of  prudence,  wisdom, 
and  equity,  and  such  disregard  of  the  rights  of 
the  heirs,  as  to  work  great  and  manifest  wrong, 
and  warrant  a  review  of  the  exercise  of  their  dis- 
cretion. The  **  discretion"  of  a  Court  is  not 
synonymous  with  option ;  there  must  be  a 
**  sound  discretion  in  accordance  with  reason 
and  law,  and  in  the  interest  of  fairness  and  the 
rights  of  all  concerned."  Here  the  heirs  at  law, 
upon  whom  the  law  cast  the  inheritance  subject 
to  the  debts  ot  the  deceased,  were  divested  of 
their  title,  and  the  estate  rendered  insolvent ;  the 
creditors  were  prejudiced,  and  obliged  to  take 
less  than  they  might  have  obtained  upon  a  resale ; 
and  the  interest  of  the  purchaser,  who  was  a  mere 
speculator,  and  who  had  no  rights  until  the  con- 
firmation of  the  sale,  was  unduly  promoted.  The 
interest  of  the  heirs  should  be  primarily  regarded 
in  such  cases,  and  it  was  their  right,  upon  show- 
ing that  a  higher  price  could  be  obtained,  to  have 
the  opportunity  of  a  resale. 

Hays's  Appeal,  2  Sm.  449. 

Brown's  Appeal,  18  Id.  53,  56. 

Haslage's  Appeal,  I  Wr.  440. 

W,  A,  Sponslery  for  appellee. 
The  property  was  three  times  exposed  to  sale 
without  obtaining  any  bidders,  and  every  oppor- 
timity  w^  given  to  obtain  the  highest  price.  To 
set  aside  a  sale,  fairly  made,  because  the  heirs 
are  disappointed,  or  because  a  slight  advance  is 
offered,  would  be  a  discouragement  to  bidders  at 
judicial  sales,  and  contrary  to  the  policy  of  the 
law.  There  was  here  no  such  "palpable  and 
gross  abuse  of  discretion"  as  will  warrant  a  re- 
view of  the  action  of  the  Orphans'  Court. 

Necld's  Appeal,  20  Sm.  113. 

Helfenstein  v.  Leonard,  14  Wr.  462. 

North  Penna.  R.  R.  Co.  v.  Davis  &  Leeds,  2  Cas.  238. 

Hudson's  Appeal,  3  Cas.  47. 

Neil  V.  Tate,  Id.  208. 

May  28,  1877.  The  Coxjrt.  The  power  of 
the  Orphans'  Court  to  set  aside  a  sale  of  real  es- 
tate made  in  pursuance  of  its  own  order,  for  in- 
adequacy of  price  is  well  settled.  It  is  frequently 
done  when  security  is  offered  that  the  property 
will  bring  a  higher  price  at  a  resale.  This  power 
has  been  recognized  by  this  Court  in  Hays's  Ap- 
peal (2  P.  F.  S.  449);  Brown's  Appeal  (18  Id. 
53).  It  by  no  means  follows,,  however,,  that  be- 
cause the  power  exists,  it  is  to  be  exercised  in  all 
cases.  It  is  a  matter  that  rests  in  the  sound  dis- 
cretion of  the  Orphans*  Court..  As  a  general 
rule,^this  Court  will  not  review  an  exercise  of 
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discretion,  unless  the  record  shows  palpable  and 
gross  abuse.  (North  Penna.  R.  R.  Co.  v.  Davis, 
2  Ca.  238  \  Hudson *s  Appeal,  3  Ca.  47 ;  Neil  r. 
Tate,  3  Id.  208;  Helfenstein  v,  Leonard,  14 
Wright,  462 ;  Neeld's  Appeal,  20  P.  F.  S.  113.) 
In  this  case  the  real  estate  was  sold  for  I.1636. 
Prior  to  confirmation,  it  was  ascertained  that  two 
thousand  dollars  could  be  had  for  it ;  in  fact,  a 
responsible  bid  for  that  amount  was  tendered  in 
case  of  a  resale.  The  Orphans'  Court,  notwith- 
standing this  offer,  confirmed  the  sale.  We  are 
not  sure  that  this  was  a  wise  exercise  of  its  dis- 
cretion. The  question  for  our  consideration, 
however,  is  whether  the  confirmation  of  the  sale 
was  such  a  palpable  abuse  of  its  discretion  as  to 
justify  our  interference.  We  are  not  clear  that 
it  was.  Repeated  efforts  had  been  made  to  sell 
this  property  without  success,  and  it  was  sold  at 
last  upon  a  third  pluries  order.  It  was  a  sale  for 
the  payment  of  debts,  and  creditors  who  are  de- 
layed in  the  collection  of  their  money  are  enti- 
tled to  some  consideration  as  well  as  heirs.  It 
also  appears  from  the  record  that  even  if  the 
property  were  sold  for  J2000,  the  estate  would 
not  more  than  pay  the  debts,  leaving  nothing  for 
the  heirs,  who  are  the  parties  seeking  to  have  the 
sale  set  aside.  The  creditors,  who  are  the  only 
parties  practically  interested  in  the  matter,  make 
no  complaint.  If  they  prefer  prompt  payment 
of  their  money  to  a  larger  dividend  accompanied 
with  delay,  the  Court  below  did  no  wrong  to  the 
heirs-at-law  in  confirming  the  sale.  There  would 
be  nothing  for  them  in  either  event. 

The  decree  is  affirmed,  and  the  appeal  dis- 
missed ;  the  costs  to  be  paid  by  the  appellants. 

Opinion  by  Paxson,  J. 


Jan.  '78,  134.  Feb.  13,  1878. 

Olmsted's  Appeal. 

Equity  jurisdiction — Injunction^  when  not  grant- 
ed-^Adequate  remedy  at  law — Escheat — Act  of 
Dec,  16,  1869. 

There  is  no  jurisdiction  in  equity  to  restrain  by  injunc- 
tion proceedings  in  escheat,  where  the  complainant  can 
adequately  protect  his  interests  by  traversing  the  inqui- 
sition, if  it  should  be  found  in  favor  of  the  Common- 
wealih. 

Appeal  from  the  Common  Pleas  No.  3,  of 
Philadelphia  County. 

William  E.  Naile  filed  a  bill  in  equity  against 
H.  C.  Olmsted  and  George  N.  Watson,  setting 
forth  that  Henry  Sell,  being  seized  in  fee  of  cer- 
tain real  estate,  died  on  May  18,  1842,  leaving 
a  will  dated  November  2,  1 841,  with  two  codi- 
cils, dated  respectively  November  2,  1841,  and 


April  29,  1842,  which  were  duly  admitted  to 
probate.  By  the  will  he  devised  certain  real  es- 
tate to  the  plaintiff,  as  trustee,  to  pay  the  income 
to  certain  persons  for  life,  and  upon  their  death 
to  sell  the  property  and  divide  the  proceeds  among 
his  surviving  brothers  and  sisters,  and  the  issue 
of  any  deceased.  By  the  second  codicil  the  tes- 
tator revoked  a  portion  of  his  will,  as  follows:— 

**  I  hereby  revoke  and  annul  so  much  of  my  last  will, 
dated  November  2,  1 841,  as  gives  to  my  brother  Charles, 
in  common  with  my  other  brothers  and  sisters,  a  certain 
residue  and  remainder  of  the  proceeds  of  the  sale  therein 
directed  to  be  made  of  certain  of  my  real  estate,  and  I  do 
hereby  give  the  share  of  such  proceeds  thereby  intended 
to  be  given  to  my  brother  Charles,  to  my  adopted  daughter, 
Cecelia  Erben,  now,  and  for  several  years  past,  hvii^ 
with  me.** 

The  decedent  left  surviving  him  seven  brothers 
and  sisters,  who  are  still  living,  and  the  above 
mentioned  Cecilia  Erben,  who  died  July  26, 
1852,  a  minor,  intestate,  unmarried  and  without 
issue. 

The  last  of  those  having  a  life  interest  in  the 
real  estate  before  referred  to  died  October  20, 
1876,  and  thereupon  the  plaintiff,  as  trustee,  sold 
the  real  estate  as  directed  in  the  will  of  Henry 
Sell,  filed  his  account  of  the  trust  in  the  Orphans' 
Court,  where  it  now  remains  unadjudicated.  On 
May  9,  1877,  the  defendant,  George  N.  Watson, 
filed  with  the  Auditor-General  an  information 
alleging  the  death  of  Cecelia  Erben,  intestate 
and  without  known  kindred.  Upon  this  infor- 
mation a  commission  issued  to  the  defendant, 
Henry  C.  Olmsted,  as  Deputy  Escheator,  under 
which  he  was  about  to  proceed  according  to  law. 
The  bill  charged  that  the  Commonwealth  had  no 
right  whatever  to  the  said  estate  as  escheated: 
(i)  Because  more  than  twenty-one  years  elapsed 
between  the  death  of  Cecilia  Erben  and  the  1)e- 
ginning  of  the  proceedings  for  an  escheat.  (2) 
Because  there  is  no  adequate  provision  made  by 
law  for  the  escheat  of  the  said  property,  the  same 
being  an  interest  held  in  trust ;  and  prayed  an 
injunction  to  restrain  the  defendants  from  fur- 
ther proceeding  in  the  escheat. 

The  defendants  in  their  answer  admitted  the 
facts  as  alleged  in  the  bill,  but  denied  the  right 
of  the  plaintiff  to  the  relief  prayed  for:  (i)  Be- 
cause, although  more  than  twenty-one  years 
elapsed  between  the  death  of  the  said  Cecilia 
Erben  and  the  commencement  of  any  proceed- 
ing or  inquisition  for  an  escheat,  the  interest  of 
the  said  Cecilia  Erben  in  the  property  described 
in  the  bill  did  not  vest  in  her  until  the  twentieth 
day  of  October,  A.  D.  1876.  (2)  Because  it  ap- 
pears from  the  bill  that  the  interest  of  ihe  said 
Cecilia  Erben,  upon  the  twentieth  day  of  Octo- 
ber, 1876,  became  a  vested  interest,  freed  and 
discharged  from  all  trusts  whatsoever.  (3)  That 
by  the  Act  of  Assembly  of  September  29,  1787, 
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and  other  acts  relating  to  escheats,  adequate  pro- 
vision is  made  for  the  escheat  of  the  said  interest 
of  the  said  Cecilia  Erben,  in  the  property  de- 
scribed in  the  bill. 

After  hearing  upon  bill  and  answer  the  Court 
below  continued  the  injunction,  Ludlow,  P.  J., 
delivering  the  following  opinion : — 

"  It  seems  to  us  that  the  proceedings  to  es- 
cheat the  estate  of  Cecilia  Erben  are  premature. 
The  trustee  under  the  will  of  Henry  Sell,  de- 
ceased, has  filed  his  account  in  the  Orphans' 
Court  of  this  county,  and  the  said  accoimt  now 
remains  in  that  tribunal  subject  to  its  jurisdiction 
and  decree ;  it  is  impossible  for  us  now  to  say 
what  distribution  that  tribunal  may  make  of  a 
portion  of  the  fund  now  in  the  hands  of  this 
tnistee ;  indeed  we  do  not  know  what  the  con- 
dition of  the  fund  is,  or  what  course  may  be 
taken  in  relation  to  the  final  distribution  of  the 
whole  estate. 

"Apart  from  the  difficulties  pointed  out  by  the 
Court  in  West's  appeal  (14  P.  F.  S.  195),  where 
a  trust  estate  does  in  fact  escheat,  we  prefer  to 
restrain  the  defendants  in  this  bill  until  at  least 
the  cause  has  been  disposed  of  by  the  Orphans' 
Court  of  the  county. 

**  Injunction  continued  until  further  order  of 
the  Court."     (Reported  4  Weekly  Notes,  558.) 
The  defendants  took  this  appeal,  assigning  for 
error  the  decree  granting  the  injunction. 

R.  C,  DaU(J{,  C.  Olmsted  wii\i  him),  for  the 
appellants. 

Admitting  that  the  Commonwealth  is  not  en- 
titled to  this  fund  by  an  escheat,  it  does  not  fol- 
low that  an  injimction  can  properly  be  granted 
restraining  the  defendants  from  further  proceed- 
ings to  establish  the  escheat.  The  plaintiff  has 
an  adequate  protection.  He  can  traverse  the 
inquisition.  The  finding  of  the  inquest  in  favor 
of  the  Commonwealth  will  not  conclude  the 
plaintiff  from  contesting  any  subsequent  proceed- 
ing taken  on  behalf  of  the  State  to  obtain  the 
fund  from  him,  it  will  only  place  the  Common- 
wealth in  a  position  where  she  will  be  entitled  to 
be  a  party  to  proceedings  to  test  her  right  to  this 
particular  fund. 

.As  the  finding  of  the  inquest  in  favor  of  the 
Commonwealth  can  do  the  trustee  no  irreparable 
barm,  he  has  no  equity  upon  which  to  ask  for 
this  mjunction.  This  case  is  distinguishable  from 
West's  Appeal  (14  Sm.  186).  There  the  plain- 
tiff's equity  consisted  in  the  fact  that  the  pro- 
ceedings for  an  escheat  were  calculated  to  injure 
the  credit  of  the  Savings  Fund  with  the  deposi- 
tors, a  class  of  persons  easily  infected  with  a 
panic,  and  that  thereby  irreparable  injury  might, 
ensue.  This  was  the  equity  upon  which  that 
J^ase  rested,  and  it  was  a  good  ground  of  an  in- 
junction in  a  case  where  it  was  clear  that  the 
Commonwealth  had  no  right  to  an  escheat. 


Jtifred  /.  Phillips  (^E.  Copp^e  MitcJull  with 
him),  for  the  appellees,  relied  on — 

The  Act  of  16  Dec.  1869  (Purd.  Dig.  616,  pi.  31).* 
West's  Appeal,  14  Sm.  186. 
West  V,  Penna.,  14  Sm.  195. 

March  18,  187*^.  The  Court.  This  was 
heard  at  first  as  an  appeal  from  a  preliminary  in- 
junction in  the  Court  below,  and  we  sustained  the 
appeal  and  ordered  the  injunction  to  be  dissolved. 
Since  then  the  parties  have  agreed  by  writing 
filed  that  the  decree  below  was  a  decree  upon 
final  hearing  upon  bill  and  answer,  and  we  are 
requested  to  make  a  final  disposition  of  the  case. 

We  are  of  the  opinion  that  the  complainant 
below  showed  no  ground  for  the  interposition  of 
a  court  of  equity  to  enjoin  the  proceeding  of  the 
Commonwealth  to  have  an  escheat  dec&red  of 
the  estate  of  Cecilia  Erben.  Admitting  all  that 
is  alleged,  that  she  did  not  die  seized  or  possessed 
of  any  estate,  or  that  if  she  did  the  lapse  of 
more  than  twenty-one  years  since  her  death  bars 
the  proceeding  under  the  Act  of  December  16, 
1869  (Pamph.  L.,  1870,  p.  1372), — there  is 
nothing  in  all  this  to  confer  jurisdiction  upon  a 
court  of  equity.  The  complainant  invokes  no 
special  equity;  he  alleges  no  irreparable  damage. 

Upon  the  same  principle  as  contended  for  in 
this  case,  every  suitor  in  a  court  of  common  law 
could  be  enjoined,  and  every  case  at  the  option 
of  the  defendant  drawn  into  a  court  of  equity. 
If  the  escheat  should  be  found  by  the  inquest, 
every  question  here  presented  could  be  decided 
upon 'a  traverse. 

West's  Appeal  (14  P.  F.  Smith,  186)  and  West 
V.  Penn.  Co.  (Ibid.  195)  were  entirely  different. 
It  was  there  held  that  the  funds  attempted  to  be 
reached  by  the  proceedings  were  not  within  the 
purview  of  the  Act  of  Assembly  relating  to  es- 
cheats, and  that  the  proceedings  were  illegal  both 
in  their  object  and  mode.  Besides,  danger  of  ir- 
reparable damage  to  both  the  institutions  inter- 
ested was  manifest. 

Decree  reversed,  and  now  bill  dismissed  with 
costs. 

Opinion  by  Sharswood,  J.  Woodward,  J., 
absent. 

♦  This  Act  provides ;  "  \Vhensoever  property  hath  or 
shall  escheat  to  the  Commonwealth  for  defect  of  known 
heirs  of  the  owner  last  seized  or  possessed  thereof,  and 
there  has  been  no  proceeding  or  inquisition  had  as  and 
for  an  escheat  for  the  period  of  twenty- one  yean  after  the 
decease  of  the  owner,  the  Commonwealth  shall  be  de- 
barred from  claiming  the  same  as  escheated,  and  that 
whether  such  period  has  already  ela})sed  or  whensoever 
hereafter  it  shall  become  fully  lapsed.'' 
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July,  »77, 124,  125.  Jan.  17,  '78. 

Kohler  v.  Mountney. 

Mechanic's  lien — Right  to  strike  off  when  not 
filed  within  six  months  from  the  completion  of 
the  work — Addition  of  small  items  after  a 
long  period  will  not  revive  a  dead  claim. 

Where  a  bill  of  particulars,  filed  with  a  mechanic's 
claim,  shows  an  interval  of  nearly  two  years  between  the 
times  of  the  bulk  of  materials  furnished  and  a  new  item  of 
small  amoimt,  furnished  within  the  six  months,  it  is  evi< 
dently  an  attempt  to  evade  the  mechanic's  lien  law,  and 
the  dead  claim  will  not  be  revived  thereby. 

A  bill  of  particulars  showed  a  large  amount  of  marble 
furnished  on  June  18,  1875  »  ^^  "^^^  ^^^^^  being  marble 
'Scraper  stone  furnished  April  6,  1877.  The  cUim  was 
filed  May  9,  1877: 

Held^  that  the  lien  Mras  properly  stricken  off. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Scire  facias  sur  mechanic's  lien  filed  by  Jacob 
Kohler  to  use,  etc.,  against  Owen  Moimtney, 
owner,  etc. 

The  claim  was  filed  May  9, 1877,  and  set  forth 
marble  work  done  and  materials  furnished  "  con- 
tinuously' '  to  several  contiguous  houses. 

The  bill  of  particulars  showed  items  and  dates 
as  follows: — 


"  Owen  Mountney, 


'1875. 


"Phila.,  1877, 
To  Jacob  Kohler,  Dr. 


June  18.  To  9  door-sills,  3  ft.  2  in.  by  8  in,  ^^54  00 
"  2  column  blocks,  17  50 
"  9  battlement  stone,  1800 
«  2  flight  of  steps,  2  steps  and  plat- 
form each,  60  00 
**  4  store  door-sills,  5ft.,  50  00 
*<    2  platforms,  5  ft.  4  in.,  50  00 

"1877. 

April  6.     To  9  scraper  stone,  13  50 


^^263  00 
Jacob  Kohler." 

The  defendants  took  a  rule  to  strike  off  the 
lien,  on  the  ground  that  the  bill  of  particulars  did 
not  show  a  continuance  of  the  furnishing  of  ma- 
terials up  to  six  months  prior  to  the  filing  of  the 
claim,  and  because  an  interval  of  more  than  six 
months  appeared  between  the  furnishing  of  the 
scraper  stones  and  the  other  materials. 

The  Court  made  the  rule  absolute  (reported 
4  Weekly  Notes,  288). 

The  plaintiff  took  this  writ,  assigning  for  error 
the  action  of  the  Court  below  in  striking  off  the 
lien. 

Luccts  Hirst,  for  the  plaintiff  in  error. 

There  was  no  limit  as  to  the  time  in  which  the 
materials  should  be  furnished  and  the  work  com- 
pleted; the  scraper  stones  were  a  part  of  the 
steps,  which  could  not  be  said  to  be  completed 


without  them.     All  the  items  formed  parts  of 
one  continuous  contract. 

Holden  v,  Winslow,  6  H.  160. 
It  certainly  was  a  question  solely  for  a  jury  to 
determine,   whether,   under  the  evidence,  the 
claim  was  filed  in  time  or  not. 

Driesbach  v,  Keller,  2  Barr,  77. 

The  Church  v.  Trout,  4  Casey,  153. 
y.  Howard  Gendell,  contra. 
A  material  man,  after  the  lapse  of  nearly  two 
years  from  the  time  of  furnishing  the  materials, 
cannot  recover  his  lost  right  to  a  lien  by  supply- 
ing a  scraper  stone,  which  forms  no  part  of  the 
house,  and  for  which,  if  furnished  separately,  no 
daim  could  be  sustained. 

Yearsley  v.  Flanigen,  10  H.  489. 
In  the  cases  cited  by  the  plaintiff  in  error  it 
appeared  in  evidence  that  all  the  materials  were 
famished  in  pursuance  of  an  entire  contract 
No  such  contract  is  shown  here,  but  it  appears 
upon  the  face  of  the  bill  of  particulars  that  these 
scraper  stones  were  not  furnished  "in  the  ordi- 
nary progress  of  the  work." 

Singerly  v,  Doerr,  12  Sm.  9. 

Jan.  28,  1878.  The  Court.  There  is  no  suf- 
ficient reason  to  reverse  the  action  of  the  Court 
below  in  striking  off  this  claim.  It  was  an  evi- 
dent attempt  on  the  part  of  the  plaintiff  to  e\'ade 
the  directions  of  the  mechanic's  lien  law,  by 
tying  a'  long-defunct  claim  to  a  small  new  item, 
and  thus  to  infuse  life  into  the  dead  body  of  the 
claim. 

Proceedings  affirmed. 

Per  Curiam. 


Oct.  &  Nov.  '76,  58.  Nov.  21,  1877. 

Wolford  and  Wife  v.  Herrington. 

Trustee  ex  maleficio — What  will  constitute^ 
Purchase  of  land  under  parol  agreement  for  ont 
having  an  interest  therein — Denial  of  the  con- 
fidence thus  crecUed, 

Where  one  having  a  bona  fide  claim,  whether  valid  or 
not,  to  a  piece  of  land  is  induced  to  confide  in  the  verkl 
agreement  of  another  that  he  will  purchase  the  land  at 
sheriff's  sale  for  the  benefit  of  the  former,  and  in  conse- 
quence the  latter  is  allowed  to  obtain  the  legal  title  to  the 
same,  his  denial  of  the  confidence  is  such  a  fraud  as  will 
make  him  a  trustee  ex  maleficio. 

W.*s  land  was  about  to  be  sold  at  sherifTs  sale;  his 
wife  held  an  unrecorded  deed  to  the  same,  which  she  had 
obtained  in  good  faith,  with  her  own  money,  and  was  d^ 
sirous  to  save  the  land  from  goin^  out  of  possession  of  the 
fJEunily.  One  H.,  knowing  of  this  deed,  advised  her  not 
to  rely  on  it,  and  volunteered  to  attend  the  sherifiTs  sale, 
bid  in  the  land  for  her,  and  give  her  time  to  repay  the 
amount  bid;  and  that  he  would  put  this  agreement  in 
writing  as  soon  as  he  got  the  sherifTs  deed.  H.  bought 
the  property,  but  refrised  to  comply  with  his  agreement: 

Held,  that  he  was  trustee  ex  maUficio  for  the  wife. 

The  principles  laid  down  in  Wolford  v,  Henington  (24 
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Sm.  311),  that  a  party  thus  purchasing  would  hold  the 
land  as  trustee  ex  maUficiOy  although  the  wife  had  no  in- 
terest in  the  land,  reconsidered  and  overruled. 

Error  to  the  Common  Pleas  of  Crawford 
County. 

Ejectment,  brought  by  John  Wolford  and  Ra- 
chael  Wolford,  his  wife,  in  right  of  said  Rachael, 
against  DeWitt  C.  Herrington,  for  twenty-five 
acres  of  land. 

The  plaintiffs,  Wolford  and  wife,  had  originally 
been  in  possession  of  the  premises  in  dispute.  In 
pursuance  of  a  verdict  in  a  former  ejectment  (re- 
fen-ed  to  below),  the  present  defendant,  DeWitt 
C.  Herrington,  obtained  possession,  whereupon 
this  action  of  ejectment  was  brought  against  him 
by  Wolford  and  wife. 

The  plaintiffs  claimed  title  on  the  ground  that 
Edward  Herrington,  deceased,  through  whom  the 
defendant  claimed,  was  a  trustee  ex  maleficio  for 
the  plaintiff,  Mrs.  Wolford,  of  the  premises  in 
dispute.  The  defendant  claimed  title  as  one  of 
the  heirs — and  by  deed  from  the  remaining  heirs 
— of  the  said  Edward  Herrington,  deceased,  whose 
title  was  derived  by  a  sheriff's  deed  to  him,  ac- 
knowledged Sept.  20,  1867;  the  premises  having 
been  taken  in  execution  and  sold  as  the  property 
of  John  Wolford  under  a  judgment,  in  favor  of  a 
stranger,  against  the  said  John  Wolford  and 
another.  Wolford*s  title  had  been  derived  by  a 
conveyance  to  him  of  the  land  from  one  Joseph 
Muse,  but  there  being  some  doubt  as  to  the  title 
thereby  conveyed,  Mrs.  Wolford,  subsequently  to 
the  death  of  Joseph  Muse,  purchased  the  prem- 
ises again  from  Joseph  Muse's  son,  P.  K.  Muse, 
paying  a  valuable  consideration  therefor  out  of 
her  separate  estate,  and  taking  a  deed  from  P.  K. 
Muse,  which  deed,  however,  she  failed  to  record. 

The  evidence  showed  that  two  daj's  before  the 
sheriffs  sale,  in  1867,  Edward  Herrington  went 
to  the  house  of  Wolford  and  advised  him  and  his 
wife  not  to  rely  on  Mrs.  Wolford's  title,  but  to 
allow  him  to  purchase  in  the  land  for  Mrs.  Wol- 
ford, and  offered  to  give  her  two  years  or  longer 
to  redeem  the  land.  To  this  Mrs.  Wolford  ob- 
jected, saying  she  had  a  deed  for  the  land,  and  if 
she  had  to  borrow  the  money  she  could  procure 
it  of  Abijah  Randolf.  Herrington  replied  that 
he  was  willing  to  give  longer  time  for  the  repay- 
ment of  the  money  than  Randolf,  and,  as  a  result, 
his  proposition  was  finally  acceded  to,  the  agree- 
ment to  be  put  in  writing  before  the  sale.  The 
agreement  was  drawn  up,  but  Herrington  said  he 
would  wait  tDl  after  the  sale  and  sign  it  then. 
After  the  sale  he  again  postponed  signing  till  after 
the  deed  was  acknowledged.  Several  times  after- 
wards he  was  requested  to  sign  the  agreement, 
but  refused.  The  land  was  purchased  by  Herring- 
ton for  $650.  The  value  of  the  land  at  that  time 
one  witness  testified  to  be  ^1500^    Interest  was 


offered  to  Herrington  from  time  to  time,  but  he 
refused  to  accept  it  unless  as  i*ent.  Within  the 
two  years  after  the  sale,  the  principal  and  interest 
were  tendered  Herrington,  who  said  he  would 
accept  it  if  they  paid  has  lawyer  ^50  for  services, 
but  this  they  refused.  In  October,  187 1,  Ed- 
ward Herrington  died,  leaving  the  property  in 
this  situation.  In  October,  1872,  his  son,  DeWitt 
C.  Herrington,  having  acquired  the  interests  of 
the  other  heirs,  brought  an  action  of  ejectment 
against  John  Wolford  for  the  land  in  question. 
At  the  trial  (before  Lowrie,  P.  J.),  the  above 
facts  were  given  in  evidence,  but  the  deed  to 
Mrs.  Wolford  was  not  produced.  The  Court 
being  of  opinion  that  the  evidence  was  insufficient 
to  create  a  title  in  Mrs.  Wolford,  directed  the 
jury  to  find  for  the  plaintiff.  Verdict  and  judg- 
ment for  plaintiff  accordingly. 

Defendant  took  a  writ  of  error,  assigning  for 
error  this  instruction  of  the  Court,  and  the  case 
was  argued  at  October  and  November  Term,  1873, 
before  Read,  C.  J.,  Agnew,  Sharswood,  Wil- 
liams, and  Mercur,  JJ.  The  opinion  of  the 
Court  was  delivered  Oct.  22,  1873,  by  Shars- 
wood, J.,  Agnew  and  Williams,  JJ.,  dissenting 
(24  Sm.  313).  It  was  there  held,  under  the  au- 
thority of  Beegle  v,  Wentz  (5  Sm.  369),  and 
Boynton  v.  Housler  (23  Sm.  453),  that  as  Mrs. 
Wolford  had  a  claim  to  the  land  in  her  own 
right  by  an  unrecorded  deed — whether  it  con- 
veyed a  good  title  or  not — Herrington  was,  under* 
the  facts  in  the  case,  converted  into  a  trustee  ex 
maleficio.  It  was  further  held  that  the  testimony 
in  the  case  was  sufficient,  if  believed,  to  make 
Herrington  a  trustee  ex  maleficio^  independent 
of  any  title  in  the  land  in  Mrs.  Wolford.  The 
judgment  of  the  Court  below  was  accordingly  re- 
versed, and  a  venire  facias  de  novo  awarded.  It 
was  further  suggested  in  the  opinion,  that  on  a 
new  trial  Mrs.  Wolford  be  also  made  defendant. 

On  a  second  trial,  Mrs.  Wolford  being  joined 
with  her  husband  as  co-defendant,  the  Court 
(LowRiE,  P.  J.),  made  substantially  the  same 
ruling  as  before,  and  the  result  W43,  as  before,  a 
verdict  and  judgment  for  the  plaintiff.  The  case 
went  again  to  the  Supreme  Court  (October  and 
November  Term,  1874,  No.  159,  not  reported) 
on  substantially  the  same  assignment  of  error,  and 
was  argued  before  Agnew,  C.  J.,  Sharswood, 
Williams,  Mercur,  and  Gordon,  JJ.  On  Nov. 
19,  1874,  this  Court  filed  the  following  judgment 
in  the  case :  "  The  Judges  being  equally  divided 
in  opinion  upon  this  record,  the  judgment  of  the 
Court  below  stands  affirmed.     Per  Curiam."* 

By  virture  of  this  judgment,  Herrington  ob- 
tained possession  of  the  property  in  dispute,  and 
in  March,  1875,  plaintiffs  brought  this  suit.     At 

*  It  would  seem  from  the  Court  minutes  that  Wil- 
liams, J.,  though  present  at  the  argument  of  this  case,  was 
not  present  at  the  consultation. 
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this  trial  (before  Lowrie,  P.  J.),  in  addition  to  the 
facts  given  in  evidence  at  the  former  trials,  there 
was  put  in  evidence  the  deed  of  P.  K.  Muse  to 
Rachael  Wolford,  dated  Dec.  15,  1862,  and  con- 
veying to  her  the  property  in  question  for  the 
consideration  of  $450.  Mrs.  Wolford  testified 
that  she  obtained  the  deed  from  P.  K.  Muse 
about  the  time  of  his  father's  death ;  that  the  I450 
was  paid  by  herself  with  money  given  her  by  her 
friends  for  that  purpose ;  and  that  her  object  in 
getting  the  deed  was  to  make  the  property  secure 
to  them,  as  her  husband  did  not  appear  to  have 
obtained  a  good  title. 

Plaintiff's  counsel  presented,  inter  alia,  the 
following  points :  (i)  **  That  if  the  jury  find  that 
Mrs.  Wolford  had  a  deed  from  P.  K.  Muse  for 
the  land  in  question,  and  that  she  was  induced 
to  confide  in  the  verbal  promises  and  agreement 
of  Edward  Herrington — that  he  would  attend  the 
sheriff's  sale  and  bid  off  the  land  for  her — and 
that  in  consequence  he  was  allowed  to  obtain  the 
legal  title  to  the  same,  his  denial  of  the  confidence 
is  such  a  fraud  as  will  make  him  a  trustee  ex 
maleficio.     Refused, 

(2)  ''That  if  the  jury  find  that  Mrs.  Wolford 
had  an  unrecorded  deed  for  the  land  in  question, 
and  that  on  the  eve  of  the  sheriff's  sale  Herring- 
ton — knowing  of  the  deed — told  her  that  her  title 
was  doubtful,  and  then  and  there  promised  and 
agreed  with  her  and  her  husband  that  he  would 
attend  the  sheriff's  sale  and  buy  the  land  for  her, 
and  that  he  would  execute  a  writing  before  the 
property  was  struck  off,  declaring  that  he  bought 
it  for  her,  and  giving  her  time  for  the  redemp- 
tion thereof,  and  that  in  consequence  of  such 
agreement  he  was  allowed  to  obtain  the  legal  title 
to  the  same,  his  refusal  thereafter  to  comply  was 
such  a  fraud  as  would  make  him  a  trustee  ex 
maleficio.     Refused, 

{%)  *'  That  if  the  jury  find  that  Mrs.  Wolford 
haa  a  claim  to  the  land  in  question,  whether  valid 
or  not,  and  that  Edward  Herrington  did  agree 
with  her  and  her  husband  to  attend  the  sheiriff 's 
sale  for  them  and  bid  off  the  land  for  her,  and 
give  her  time  to  repay  him  the  amount  bid  for 
the  same,  and  that  this  agreement  was  to  be  put 
in  writing  by  Herrington  before  the  property  was 
bid  off,  and  that  Herrington  avoided  giving  the 
writing  before  the  biddings,  by  promising  that  he 
would  do  so  after  the  sale  and  confirmation  of 
the  sheriff's  deed  to  him,  his  refusal  to  comply 
thereafter  with  said  agreement  would  be  such  a 
fraud  as  would  make  him  a  trustee  ex  maleficio,^' 

Answer:  * 'Affirmed,  but  not  so  if  Mrs.  Wolford 
knew  that  her  deed  was  good  for  nothing  and 
declined  to  record  it." 

(6)  "If  the  jurv  believe  that  Mrs.  Wolford 
had  an  unrecorded  claim  to  the  land,  and  was 
seeking  friends  to  enable  her  to  save  it  from  the 
effects  of  the  sheriff's  sale,  and  then  Edward  Her- 


rington volunteered  to  buy  it  in  for  her,  and 
transfer  the  title  to  her  in  one,  t\vo,  or  three 
years,  and  give  her  a  writing  to  this  effect  as 
soon  as  he  got  the  sheriff's  deed,  and  that  was 
agreed  to  by  her,  and  he  did  so  buy  it  in,  he 
thereby  became  charged  to  hold  the  land  as 
trustee  for  her,  and  is  bound  to  convey  it  to  her 
on  being  refunded  his  money  and  interest  within 
the  time  agreed  upon,  or  in  a  reasonable  time 
afterwards.  If  you  find  the  facts  to  be  so,  and 
that  the  plaintiff  tendered  the  amount  due  to 
Herrington  on  his  purchase,  you  will  find  for  the 
plaintiff,  the  said  tender  having  been  followed  up 
by  bringing  the  money  into  Court." 

Answer :  "Affirmed,  with  the  qualification  al- 
ready stated  to  you.  But  such  an  arrangement 
with  a  mere  stranger,  having  no  color  of  right, 
would  not  be  binding." 

Verdict  and  judgment  for  defendant.  Plaintiff 
took  this  writ,  assigning  for  error,  inter  aUa,  the 
answers  to  the  points  given  above. 

\Vm,  R,  Bole,  for  plaintiff  in  error. 

We  contend  that  the  facts  shown  in  this  case 
bring  it  within  the  rules  laid  down  in — 
Beegle  v.  Wentz,  5  Sm.  369. 
Boynton  v,  Housler,  23  Sm.  453. 

See  also  the  opinion  of  this  Court  in — 
Wolford  v.  HerriDgton,  24  Sm.  311. 

Z>.  C,  McCoy  (with  him  M.  P.  Danns^  contra. 

The  evidence  shows  that  Mrs.  Wolford's  deed 
gave  her  no  title  in  the  property,  but  that  it  was 
in  her  husband,  and  she  was  in  every  sense  a 
stranger  to  the  title. 

SSharswood,  J.  If  Mrs.  Wolford  thought  she 
a  title,  she  had  a  right  to  get  another  to  bid 
in  the  property  to  protect  the  title  she  thought 
she  had.] 

The  case  is  at  most  but  a  violation  of  a  parol 
contract  concerning  land,  made  with  one  who 
had  no  interest  in  it,  and  which  had  no  consider- 
ation to  support  it.  It  is  further  void,  being  with 
a  married  woman.  That  the  purchaser  of  lands 
would  not  under  the  circumstances  of  this  case 
become  a  trustee,  see — 

Barnet  v.  Dougherty,  8  Casey,  371.     ^ 

Kellum  V.  Smith,  9  Casev,  158. 

Williard  v.  Williard,  6  Sm.  1 19. 

Jackman  v,  Ringland,  4  W.  &  S.  148. 

Jan.  7,  1878.  The  Court.  ^Vhen  this  cause 
was  in  this  Court  before  on  a  former  ejectment 
(24  P.  F.  Smith,  311),  there  was  no  evidence  of 
Mrs.  Wolford's  title  to  the  lands  except  her  own 
parol  testimony.  Her  deed  was  not  in  evidence. 
The  majority  of  the  Court  thought,  however, 
that  there  was  evidence  which  ought  to  have  gone 
to  the  jury  that  she  had  a  bona  fide  claim — whether 
her  title  was  good  or  bad — and  if  she  had  such  a 
claim  the  case  fell  within  the  principle  of  Beegle 
V.  Wentz  (5  P.  F.  Smith,  369)  and  Boynton  r. 
Housler  (23  Ibid.  453). 
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All  this,  in  the  opinion  filed  in  that  case,  was 
certainly  extrajudicial,  not  necessarily  involved 
in  the  decision ;  and  I  will  frankly  acknowledge 
that  subsequent  examination  and  reflection  have 
satisfied  me  that  I  was  in  error  in  the  position 
that  Herrington  would  have  been  a  trustee  for 
Mrs.  VVolford,  even  if  she  had  no  interest.  I 
was  induced  to  form  this  conclusion  by  a  course 
of  reasoning  which  I  now  think  fallacious — that 
because  a  long  line  of  cases  had  settled  that  where, 
at  the  execution  of  a  writing,  the  party  to  whom 
it  was  delivered  has  promised  to  execute  another, 
and  on  the  faith  of  which  the  first  was  executed, 
the  refusal  subsequently  to  perform  the  promise 
was  a  firaud,  which  would  let  in  parol  evidence  of 
the  transaction  to  reform  the  writing. 

I  inferred  that  it  would  also  be  a  fraud,  under 
the  statute  of  frauds  and  perjuries,  and  make  the 
party  delinquent  a  trustee  ex  maleficio.  But 
these  cases  are  inapplicable.  Had  Mrs.  Wolford 
been  an  entire  stranger  to  the  title  or  the  defend- 
ant in  the  execution  as  whose  property  the  land 
was  about  to  be  sold  at  sheriff's  sale,  then  the 
determinations  in  Jackman  v,  Ringland  (4  W.  & 
S.  149),  Bamet  v.  Dougherty  (8  Casey,  371), 
Kellum  V.  Smith  (9  Ibid.  158),  Robertson  v, 
Robertson  9  Watts,  32),  ruled  the  case. 

Upon  the  trial  of  this  cause  in  the  Court  be- 
low, the  deed  P.  K.  Muse  and  wife  to  Mrs.  Wol- 
ford, dated  Dec.  15,  1862,  was  in  evidence.  It 
expressed  a  consideration  of  $450,  and  Mrs. 
Wolford  testified  that  she  had  paid  that  sum  with 
her  own  money,  which  had  been  given  to  her  by 
licr  parents  and  friends  for  the  purpose.  She  was 
living  on  the  land  with  her  husband,  who  had  a 
prior  and  perhaps  better  title.  There  was  cer- 
tainly sufficient  evidence  for  the  jury  that  she  had 
a  bona  fiU  claim  to  the  land.  The  cases  of 
Beegle  v.  Wentz  and  Boynton  v.  Housler,  supra, 
settle  that,  where  one  having  any  interest  (except 
the  defendant  in  the  execution)  is  induced  to 
confide  in  the  verbal  promise  of  another  that  he 
will  purchase  for  the  benefit  of  the  former  at  a 
sheriiT's  sale,  and  in  pursuance  of  this  allows 
him  to  become  the  holder  of  the  legal  title,  a 
subsequent  denial  by  the  latter  is  such  a  fraud  as 
will  convert  the  purchaser  into  a  trustee  ex  male- 
ficio.  It  is  true  that  in  these  cases  the  interest  of 
the  cestui  que  trust  was  not  questioned.  But 
while  it  is  clear  that  a  mere  pretended  claim 
trumped  up  for  the  occasion  would  be  of  no 
avail,  it  is  different  where  the  claim  is  bona  fide. 
Five  years  before  the  transaction  in  question, 
Mrs.  Wolford,  with  the  advice  and  assistance  of 
her  friends,  had  bought  an  outstanding  title  to 
her  husband's  land,  which  was  her  and  his  home. 
She  was  anxious  to  protect  it,  and  for  that  pur- 
pose to  procure  some  friend  to  purchase  her  hus- 
band's interest  at  the  sheriff's  sale. 

The  defendant  offered  to  advance  the  money, 


to  buy  the  property,  and  hold  it  in  trust  for  her. 
She  had  a  friend,  she  said,  who  would  let  her 
have  the  money  for  one  year.  Herrington  said 
he  would  allow  her  two  years  in  which  to  repay 
him.  She  spoke  oT  having  a  writing  drawn,  set- 
ting forth  the  agreement.  He  said  he  would 
have  his  lawyer  draw  one  and  send  it  to  her. 
The  writing  was  drawn.  Wightman,  a  friend  of 
Mrs.  Wolford,  asked  him  at  the  sale  to  sign  it. 
He  said :  *'  Wait  till  I  bid  it  off,  then  I  will  sign 
it."  After  the  sale  he  was  again  asked  for  the 
writing.  He  said:  '<Wait  till  I  get  my  deed, 
then  I  will  sign  it."  After  he  got  the  deed  he 
was  asked  several  times  to  do  so,  but  refused. 
This  was  the  testimony  of  Wightman,  and  it  was 
confirmed  by  other  witnesses. 

The  plaintiff  was  entitled  to  an  unqualified  af- 
firmance of  the  first,  second,  third,  and  sixth 
points.  There  was  no  evidence  that  the  claim 
of  Mrs.  Wolford  was  not  bona  fide,  or  that  she 
knew  that  her  deed  was  good  for  nothing,  and 
therefore  did  not  record  it.  Herrington  told  her 
it  would  cost  her  some  trouble,  and  she  had  better 
let  him  bid  it  off.  All  that  can  be  inferred  is, 
that  she  thought  it  doubtful.  Had  she  considered 
it  a  perfectly  good  title  independent  of*  her  hus- 
band's, there  would  have  been  no  necessity  of 
protecting  herself  by  having  the  property  bid  off 
for  her.  Even  if  she  knew  that  the  title  was  bad 
at  the  time  of  the  sheriff's  sale,  that  would  not 
show  that  she  had  not  purchased  it  in  good  faith 
five  years  before. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Sharswood,  J. 


Jan.  '78, 167.  Feb.  14,  1878. 

Bagley  et  al.  v.  The  Atlantic,  Mississippi, 
and  Ohio  Railroad  Co.,  defendants,  and 
The  Pennsylvania  Railroad  Co.,  gar- 
nishees. 

Foreign  attachment —  Comity  bet'j>een  the  Courts 
of  different  States — Appointment  of  receiver  tn 
another  State  recognized  as  against  attaching 
creditor  who  is  a  citizen  of  the  same  State. 

In  pursuance  of  the  comity  established  between  the  dif- 
ferent Stales,  the  Courts  of  this  State  will  recognize  the 
appointment  of  a  receiver  in  another  State,  unless  his  claims 
come  in  conflict  with  the  rights  of  our  own  citizens. 

B.  and  R.,  citizens  and  residents  of  Virginia,  by  process 
of  foreign  attachment  Issued  in  Pennsylvania,  attached 
certain  property  of  a  railroad  company  located  and  doinci; 
business  in  Virginia.  Shortly  prior  to  this  attachment,  the 
railroad,  by  decree  of  a  Virginia  Court,  had  passed  into 
the  hands  of  receivers,  who  claimed  the  fund  attached  as 
against  the  attaching  creditors : 

Held,  that  the  receivers  were  entitled  to  the  fund,  and 
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that  the  equitable  transfer  to  them  of  their  debt  in  Virginia 
was  binding  upon  B.  and  R.  in  Pennsylvania. 

Per  Agnew,  C.  J.  The  attaching  creditors  have  no 
right,  after  the  appointment  of  a  receiver  by  a  Court  within 
their  own  State,  bmding  upon  them  there,  to  attempt  to 
avoid  its  effect  by  escaping  from  its  jurisdiction,  and  com- 
ing here  to  ask  us  to  infringe  the  comity  we  owe  to  the 
acts  of  their  own  Courts  within  their  jurisdiction.  Instead 
of  comity  this  would  be  unfriendliness,  for  they  ask  us  to 
aid  them  in  a  violation  of  their  own  law. 


Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Foreign  attachment,  by  Bagley  and  Rogers 
against  the  Atlantic,  Mississippi,  and  Ohio  Rail- 
road Company,  defendants,  and  the  Pennsyl- 
vania Railroad  Company,  garnishees. 

Case  stated^  substantially  as  follows : — 

Upon  June  5th,  1876,  a  writ  of  foreign  at- 
tachment was  issued  by  the  plaintiffs,  citizens  of 
the  State  of  Virginia,  with  an  indorsed  order  to 
attach  the  goods,  chattels,  etc.,  of  the  defend- 
ants, a  corporation  of  the  State  of  Virginia,  and 
operating  a  railroad  in  that  State,  in  the  hands 
of  the  Philadelphia,  Wilmington,  and  Baltimore 
Railroad  Company. 

Upon  June  loth,  1876,  the  indorsement  on 
the  writ  of  foreign  attachment  was  amended  so 
as  to  direct  the  sheriff  to  also  attach  the  estate, 
rights,  credits,  and  effects  of  the  defendant  in 
the  hands  of  the  Pennsylvania  Railroad  Com- 
pany. 

Upon  June  12th,  1876,  the  writ  was  served 
upon  the  Pennsylvania  Railroad  Company.  Judg- 
ment was  afterwards  duly  entered  against  the  de- 
fendant company  for  want  of  an  affidavit  of  de- 
fence, and  damages  assessed  at  I855.07,  as  of 
October  7th,  1876.  A  scire  facias  was  issued 
against  the  Pennsylvania  Railroad  Company  as 
garnishees,  and  a  plea  of  nulla  bona  filed  thereto. 

Upon  March  13th,  1876,  a  bill  in  equity  was 
filed  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Virginia,  at  Rich- 
mond, Virginia,  against  the  said  Atlantic,  Mis- 
sissippi, and  Ohio  Railroad  Company,  by  Francis 
Skiddy  and  others,  trustees,  praying  for  the  fore- 
closure of  a  certain  mortgage  theretofore  made 
by  said  railroad  company  to  said  trustees,  and  for 
a  receiver  of  the  mortgaged  premises. 

Upon  June  6th,  1876,  an  order  was  made  in 
said  cause,  appointing  receivers.  The  bond  or- 
dered to  be  entered  by  the  receivers  was  filed 
upon  June  1 2th,  1876.  The  receivers  took  actual 
possession  of  the  railroad  upon  and  from  June 
13th,  1876. 

The  defendant  company  and  the  Pennsylvania 
Railroad  Company  had  had  business  transactions 
together,  arising  out  of  the  sales  by  each,  upon 
account  of  the  other,  of  through  passenger  tickets 
over  the  roads  of  the  two  companies  and  others 
connecting  the  same.    A  settlement  of  the  ac- 


counts between  said  companies  of  this  business 
showed  that  upon  June  6th,  1876,  there  was  in 
the  hands  of  the  Pennsylvania  Railroad  Company 
a  net  balance  of  |i  154.89  due  by  it  to  said  At- 
lantic, Mississippi,  and  Ohio  Railroad  Company. 

The  said  receivers  have  claimed  from  the 
Pennsylvania  Railroad  Company  the  above 
amount,  as  part  of  the  property  of  the  Atlantic, 
Mississippi,  and  Ohio  Railrc^  Company,  of 
which  they  are  receivers. 

If  the  Court,  upon  this  statement,  shall  be  of 
the  opinion  that  the  plaintiffs  are  entitled  to  re- 
cover, judgment  shall  be  entered  in  their  fevOT 
for  $855.07,  with  interest  from  October  7th, 
1876,  otherwise  judgment  to  be  entered  for  the 
garnishees. 

The  Court  gave  the  following  opinion  upon 
the  case  stated : — 

*'  Under  the  facts  stated  in  this  record,  we  ad- 
here to  our  opinion,  expressed  in  Bagley  v.  The 
Railroad  (3  Weekly  Notes,  457).  This  is,  in 
our  opinion,  a  case  in  which  we  ought  not  to 
exercise  our  discretion  in  favor  of  the  attaching 
creditor  The  general  principles  stated  by  the 
Court  in  Mulliken  v,  Aughinbaugh  (i  Pa.  117) 
seem  to  direct  our  judgment  to  this  conclusion." 

Judgment  for  garnishees. 

The  plaintiffs  took  this  writ,  assigning  for  error 
the  judgment  of  the  Court. 

Hon.  F,  C,  Brewster  {F.  E,  Brewster  with 
him),  for  the  plaintiffs  in  error. 

The  receiver  being  simply  the  officer  of  the 
Court  that  appointed  him,  had  no  extra-territorial 
jurisdiction,  and  his  claim  to  the  fund  in  this 
State  was  not  good  as  against  the  attaching  cred- 
itors. 

High  on  Receivers,  J  47, 

Hoyt  V,  Thompson,  5  N.  Y.  320. 

Willitts  V.  Waite,  25  N.  Y.  577. 

Hunt  V,  Columbian  Insurance  Co.,  55  Maine,  290. 

Booth  V,  Clark,  17  How.  338. 

The  plaintiffs  in  error  having  invoked  the  aid 
of  a  Court  of  this  State,  should  be  considered 
quoad  hoc  citizens  of  this  State,  as  against  the 
receiver,  who  has  no  status  whatever,  and  should 
have  all  the  consideration  shown  to  our  own  citi- 
zens. The  case  of  Warren  v.  The  Union  Bank 
(7  Phila.  156)  is  precisely  similar  to  the  present. 
.  Thomas  Hart,  Jr,^  and  Chapman  Biddle, 
contra. 

The  authorities  abundantly  show  that  the  ap- 
pointment of  a  receiver  in  one  State  is  now 
recognized,  as  a  matter  of  comity,  in  others,  un- 
less his  claims  come  in  conflict  with  those  of  citi- 
zens of  the  State  in  which  the  proceedings  arise. 
High  on  Receivers,  {  47,  conclusion. 
Runk  V.  St.  John,  29  Barb.  585. 

No  question  of  the  protection  of  citizens  of 
Pennsylvania  arises  here.  The  case  is  the  bare 
one  of  an  attempt  by  a  citizen  of  Virginia  to 
reach,  through  the  attachment  laws  of  this  State, 
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a  fund  which  had  theretofore  passed  to  a  receiver 
appointed  in  his  own  State.  MuUiken  v.  Angh- 
inbaugh  (i  Penna.  1 1 7)  is  in  point.  Also  Bentley 
V,  Whitteraore  (4  C.  E.  Green,  462),  Burlock  v. 
Taylor  (16  Pick.  335),  and  others. 

In  the  cases  cited  by  the  other  side,  the  plain- 
tiffs were  either  citizens  of  the  State  in  which 
suit  was  brought,  or  of  a  State  other  than  that  of 
the  receiver. 

Feb.  25,  1878,  The  Court.  It  is  true  that 
the  plaintiffs  below  have  a  right  to  sue  in  this 
State,  just  as  one  of  our  own  citizens  might,  as 
we  held  in  Morgan  v.  Neville  (24  P.  F.  Smith, 
52).  But  while  suit  for  the  debt  may  be  main- 
tained, it  is  not  a  legal  consequence  that  the  ex- 
tra-territorial act  of  an  appointment  of  a  receiver 
in  Virginia  must  be  rejected  as  a  defence  against 
these  plain tifis.  Such  an  act,  like  an  assignment 
by  operation  of  extra-territorial  law,  rests  upon 
the  doctrine  of  comity,  to  which  our  State  Courts 
lend  their  aid  when  not  in  conflict  with  the  rights 
of  our  own  citizens. 

But  this  comity  should  not  be  exercised  where 
the  Virginia  Court  would  not  itself  justify  its  en- 
forcement. Now,  it  is  clear  that  as  to  these 
plaintiffs,  who  were  citizens  of  Virginia,  the  ap- 
pointment of  a  receiver  was  not  extra-territorial, 
but  was  an  act  binding  on  them  which  the  Vir- 
ginia Court  would  enforce  as  to  them,  had  their 
action  been  brought  in  Virginia.  Then,  cer- 
tainly, they  have  no  right,  after  the  appointment 
of  a  receiver  by  a  Court  within  their  own  State, 
binding  on  them  there,  to  attempt  to  avoid  its 
effect  by  escaping  from  its  jurisdiction  and  com- 
ing here  to  ask  us  to  infringe  the  comity  we  owe 
to  the  acts  of  their  own  Courts  within  their  juris- 
diction. Instead  of  comity,  this  would  be  un- 
friendliness;  for  they  ask  us  to  aid  them  in  a 
violation  of  their  own  law.  Our  own  citizens 
would  be  protected  against  the  extra-territorial 
act  in  a  proper  case,  because  they  are  not  bound 
by  it ;  and  our  assistance  given  to  the  extra-terri- 
torial act  resting  only  in  comity,  would  not  be 
given  at  the  expense  of  injustice  to  them.  The 
case  does  not  fall  within  the  ist  clause,  2d  sect., 
of  the  4th  Article  of  the  Constitution  of  the 
United  States,  that  "The  citizens  of  each  State 
shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  of  the  several  States."  As  to  a  citizen 
of  Virginia,  the  appointment  of  a  receiver  in 
Virginia,  binding  on  him  there,  is  not  set  aside 
by  this  clause  of  the  Constitution.  The  equita- 
ble transfer  of  the  debt  there  is  binding  on  him 
here. 

Judgment  affirmed. 

Opinion  by  Agnew,  C.  J. 


May,  '77,  268.  May  30,  1877. 

Huntingdon    and  Broad   Top   Mountain 
R.  R.  Co.  V.  Decker. 

Railroad  company — Master  and  servant — Liabil- 
ity of  master  to  an  employ i  for  the  negligence 
of  a  fellow-employi — Negligence — Evidence  of 
— Agency — Evidence  of^How  far  the  action 
of  an  agent  in  not  exercising  due  care  in  em* 
ploying  proper  workmen  will  bind  the  employer 
—  Who  may  sue  under  the  Act  of  April  26, 
jS^^ — Right  of  a  widow  alone ,  there  being 
children^  to  sue  for  and  recover  full  damages — 
Acts  of  April  15, 1851  y  and  April  26,  J8SS — 
Construction  thereof, 

A  railroad  company  is  bound  to  use  due  care  in  select- 
ing its  servants,  and  to  discharge  those  who  are  incompe- 
tent. The  knowledge  of  the  superintendent,  intrusted 
with  the  management  of  the  road  and  the  power  of  em- 
ploying and  discharging  hands,  of  the  incompetency  of 
an  employ^,  is  notice  to  the  company.  The  company  is 
therefore  responsible  to  an  employ^  for  the  negligence  of 
a  fellow-employ^  who  had  been  employed  by  its  superin- 
tendent  with  a  knowledge  of  his  incompetency. 

On  Nov.  I,  1872,  a  collision  occurred  between  a  coal 
and  a  freight  train  on  the  Huntingdon  and  Broad  Top 
Mountain  R.  R.  Co.,  resulting  in  the  death  of  the  en- 
gineer of  the  coal  train  and  of  the  conductor  of  the  freight 
train.  In  an  action  by  the  widow  of  the  engineer  of  the 
coal  train  against  the  company  to  recover  damages  for  the 
death  of  her  husband,  on  the  ground  that  the  accident 
happened  solely  in  consequence  of  the  negligence  of  the 
conductor  of  the  freight  train : 

I/eld^  that  notwithstanding  there  were  printed  rules, 
regulations,  and  schedules  of  the  company  with  the  name 
of  the  superintendent  on  them,  parol  evidence  to  show 
that  one  M.  was  the  superintendent  authorized  by  the 
company  to  employ  and  discharge  men  was  properly 
admitted. 

Held  further y  that  evidence  to  show  that  the  freight 
engineer  was  a  man  of  Intemperate  habits,  that  he  was 
drunk  on  the  day  of  the  collision,  that  the  accident  was 
the  result  of  negligence  occasioned  by  his  reckless  and 
intemperate  habits,  and  that  these  habits  were  known  to 
the  superintendent  who  had  employed  him,  was  properly 
admitted. 

Jield  further^  that  in  such  a  case  the  knowledge  of  the 
superintendent  was  the  knowledge  of  the  company,  and 
that  they  were  consequently  liable. 

Held  further t  that  the  fact  that  the  action  was  brought 
by  the  widow  alone  did  not  prevent  her  recovering  the 
full  amount  of  damages  allowed  by  the  Act  of  April  4, 
1868  (Purd.  Dig.  1094),  and  that  the  Act  of  April  26, 
1855  (Id.),  did  not  require  that  the  action  should  be 
brought  by  every  one  entitled  to  recover  damages,  but 
only  that  their  names  should  be  mentioned  in  the  de- 
claration. 

Penna.  Railroad  G>.  v.  Books,  7  Sm.  343,  approved. 

Error  to  tbe  Common  Pleas  of  Huntingdon 
County. 

Case,  by  Mary  Decker,  widow  of  Adolpbtis 
Decker,  against  the  Huntingdon  and  Broad  Top 
Railroad  Company,  for  negligently  causing  the 
death  of  her  husband.     Plea,  not  guilty. 

The  case  came  before  the  Supreme  Court  on 
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a  former  writ  of  er,ror,  when  a  v.  f,  d,  n.  was 
awarded.  (Reported  3  Weekly  Notes,  121.) 
Upon  the  second  trial  (before  Dean,  P.  J.)  the 
following  facts  appeared : — 

Adolphus  Decker  was  in  the  employ  of  the 
defendant  as  a  locomotive  engineer.  On  the 
first  of  November,  1872,  he  had  orders  to 
run  what  was  known  as  Coal  Train  No.  2  from 
Huntingdon  south  to  Mount  Dallas,  a  distance 
of  forty-five  miles.  This  train  was  a  regular 
train,  running  on  schedule  time,  and  was  due  at 
a  place  called  Piper's  Run  at  1.54  P.  M.  An 
irregular  train,  known  as  the  Ix>cal  Freight,  of 
which  one  Jacob  Bowser  was  the  conductor,  ran 
between  Mount  Dallas  and  points  on  the  upper 
end  of  the  road.  This  train  had  no  schedule 
time  for  points  between  its  place  of  starting  and 
destination;  it  would  run  by  orders  from  the 
superintendent  transmitted  to  the  different  tele- 
graph stations  along  the  road,  if  any  such  orders 
were  required.  Its  standing  orders,  however, 
were  to  keep  out  of  the  way  of  regular  trains. 
These  regulations  were  necessary,  as  it  was  only 
a  single-track  road.  On  the  day  above  men- 
tioned this  train  ran  south,  arriving  at  Mount 
Dallas  about  noon.  Before  proceeding  on  the 
return  trip.  Bowser,  the  conductor,  received  the 
following  telegram  from  McELillips,  the  superin- 
tendent of  the  road : — 

"  Telegraphic  train  order. 
**  Coal  Train  No.  2  will  be  represented.     Run  accord- 
ingly. J.  McK. 
«*  Correct.    J.  McK." 

From  this  telegram  it  was  in  evidence  that 
Bowser  should  have  known  that  Coal  Train  No. 
2  was  on  the  road,  and  should  have  avoided  it 
by  lying  off  on  a  siding.  He,  however,  ran  on, 
passed  Piper's  Run  before  two  o'clock,  and  col- 
lided with  Coal  Train  No.  2  a  mile  or  mile  and 
a  half  beyond.  Both  Decker  and  Bowser  were 
killed  in  the  collision.  The  telegram  mentioned 
above  was  found  in  Bowser's  pocket.  It  was 
also  in  evidence  that  Bowser  had  time  to  run  his 
train  on  a  siding  at  Piper's  Run,  and  thereby 
have  avoided  the  accident. 

During  the  trial  plaintiff  offered  to  prove  by 
parol  testimony  (i)  That  McKillips  was  held  out 
by  the  company  to  the  employ^  and  the  public 
as  the  person  in  charge  of  its  business,  by  show- 
ing **  that  all  schedules  and  time-tables  furnished 
to  the  employ^  were  printed  with  the  name  of 
John  McKillips,  Superintendent  of  the  Company, 
at  the  bottom.  That  all  conductors  and  other^ 
employ&  of  the  company  obeyed  the  orders  of 
the  said  McKillips  in  the  running  of  the  trains 
and  conducting  the  business  of  the  road.  That 
the  said  McKillips  employed  and  discharged  the 
men  at  his  pleasure."  Objected  to;  admitted; 
exception.  (2)  <*That  Bowser  was  a  man  of 
known  reckless  and  intemperate   habits;    that 


about  two  hours  before  the  collision  occurred  he 
was  so  much  intoxicated  that  he  staggered ;  that 
Decker's  death  was  occasioned  by  the  reckless- 
ness and  intemperance  of  Bowser,  whose  charac- 
ter and  habits  were  known  to  the  superinten- 
dent." Objected  to;  admitted;  exception.  (3) 
*'That  for  more  than  two  years  immediately 
prior  to  the  day  of  the  accident  Bowser  was  in 
the  habit  of  getting  drunk  while  on  duty ;  that 
Bowser  was  drunk  on  the  day  of  and  at  the  time 
of  the  accident ;  that  Bowser  was  repeatedly  dis- 
charged from  the  service  of  the  company  by 
McKillips  for  recklessness,  drunkenness,  and 
disobedience  of  orders,  and  was  after  such  dis- 
charge re-employed  by  McKillips,  the  superin- 
tendent." Objected  to.  The  Court  admitted 
so  much  of  this  offer  as  tended  to  show  Bowser's 
habits,  but  declined  to  receive  evidence  of  any 
specific  act  of  drunkenness,  except  on  the  day  of 
the  accident.  (4)  **  That  a  witness  who  was  on 
Bowser's  train  gave  him  two  drinks,  and  that  he 
believed  he  saw  Bowser  take  a  bottle  from  his 
pocket  and  drink  from  it."  Objected  to  as  evi- 
dence of  a  specific  act ;  admitted ;  exception. 

The  plaintiff  presented,  int^r  a/ia,  the  follow- 
ing points :  (i)  **  If  the  jury  find  McKillips  to 
have  been  the  superintendent  of  the  railroad, 
with  power  to  employ  and  discharge  all  the 
hands,  then  it  was  his  duty  to  employ  sober  and 
careful  men  as  conductors ;  and  if  they  believe 
that  Bowser  was  careless,  reckless,  and  intemper- 
ate while  on  duty,  and  this  fact  was  known,  or 
with  ordinary  care  might  have  been  known,  by 
McKillips,  and  that  Decker's  death,  without  fault 
or  negligence  by  him,  was  caused  by  the  careless- 
ness and  intemperance  of  Bowser  while  running 
his  train,  then  the  company  is  liable  and  the  ver- 
dict should  be  for  the  plaintiff."  Affirmed. 
(2).  "  If,  under  all  the  evidence,  the  jury  find 
for  the  plaintiff,  the  proper  measure  of  damages 
is  the  pecuniary  loss  suffered  by  her  and  her  two 
children;  and  that  loss  is  what  her  husband 
would  have  probably  earned  by  his  labor  in  his 
business  during  his  lifetime,  and  which  would 
have  gone  for  the  benefit  of  the  plaintiff  and  her 
two  children,  taking  into  consideration  his  age, 
ability,  and  disposition  to  labor,  and  his  habits 
of  living  and  expenditure."  (7  P.  F.  Smith,  338.) 
Affirmed. 

It  appeared  from  the  record  that  the  action 
had  been  brought  within  a  year  from  the  date  of 
the  accident  by  the  widow  alone,  and  a  narr. 
filed  in  which  the  children  were  not  joined.  In 
1875  an  amended  narr.  was  filed  averring  that 
the  persons  who  were  entitled  to  damages  in  the 
action  were  the  widow  and  the  two  children  of 
Adolphus  Decker,  deceased. 

The  defendant  presented,  infer  aHa^  the  follow- 
ing point:  That  the  action  having  been  com- 
menced by  Mary  Decker  alone  and  for  her  own 
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use,  there  caii  be  no  recovery  in  this  action  for 
the  use  of  the  children,  and  the  verdict  in  no 
case  can  exceed  the  sum  of  1*1666.665^.  Refused. 
Verdict  for  the  plaintiffs  for  $6000,  subject  to 
a  point  reserved  by  the  Court  as  to  whether  the 
2ist  sec.  of  Article  III.  of  the  New  Constitution, 
which  provides  that  **No  Act  of  the  General 
Assembly  shall  limit  the  amount  to  be  recovered 
for  injuries  resulting  in  death,  or  for  injuries  to 
persons  or  property,^  took  the  case  out  of  the 
provisions  of  the  2d  sec.  of  the  Act  of  the  4th  of 
April,  1868  (P.  L.  58),  limiting  the  amount  to 
be  recovered  from  railroad  companies,  in  case  of 
death,  to  I5000. 

Afterwards  a  remittitur  of  jiooo  was  ordered, 
and  judgment  entered  for  the  plaintiff  for  J5000. 
Defendants  took  this  writ,  assigning  for  error, 
inter  alia^  the  admission  of  the  evidence  objected 
to  as  above,  and  the  affirmation  of  the  plaintiffs 
and  refusal  of  the  defendants*  points  above 
quoted. 

John  Cessna  and  S,  S,  Brawn^  for  plaintiffs 
in  error. 

Plaintiff  could  have  readily  produced  the  rules 
and  regulations,  printed  schedules,  and  time- 
tables of  the  company.  These  were  the  best 
evidence,  therefore  it  was  error  to  admit  parol 
evidence  of  their  contents  in  order  to  prove 
McKillip's  agency. 

Greenleaf  on  Evidence,  vol.  i.  sec.  82. 
McKinney  v.  Leacock,  i  S.  &  R.  27. 
Parks  V.  Dunkle,  3  W.  &  S.  291. 
The  evidence  in  relation  to  Bowser's  intem- 
perate habits  and  McKillip*s  knowledge  thereof, 
while  it  might  have  been  sufficient  as  against 
Bowser,  was  too  vague  to  bind  the  company. 
They  only  could  have  had  knowledge  of  Bowser 
through  their  superintendent,  and  their  liability 
depends  upon  that  knowledge. 

The  Court  below  erred  in  instructing  the  jury 
as  to  the  measure  of  damages.  This  Court  has 
already  held  that  **  only  such  compensation  shall 
be  recovered  as  the  evidence  shall  clearly  prove 
to  have  been  pecuniarily  suffered  or  sustained.** 
C.  &  P.  R.  K.  Co.  V.  Rowan,  16  Sm.  393. 
In  order  to  have  entitled  the  children  to  re- 
cover, they  should  have  been  joined  in  the  action 
originally.  Their  names  not  appearing  on  the 
record  until  two  years  after  the  action  was 
brought,  and  then  only  by  an  amended  narr, 
they  are  barred  by  the  statute  of  limitations. 
The  recovery  should  have  been  for  only  one- 
third  the  amount  of  the  verdict. 

Act  of  Assembly  of  April  26,  1855,  P.  L.  309. 
R,  Af,  Speer  and  E,  S,  McMurtrie,  contra. 
The  offer  of  parol  evidence  by  the  plaintiff 
was  not  to  prove  the  contents  of  any  writing, 
but  to  show  who  had  charge  of  the  road.  Agency 
may  be  shown  by  proof  of  the  acts  of  the  agent 
as  such,  and  that  they  were  recognized  by  his 
principal 


Woodwell  &  Co.  V,  Brown,  8  Wr.  121. 

Story  on  Agency  (3  ed.),  sees.  54-5. 
All  the  evidence  admitted  to  show  Bowser's 
intemperate  habits  and  his  condition  on  the  day 
of  the  accident,  was  proper,  as  it  tended  to  prove 
that  the  collision  was  the  result  of  negligence 
occasioned  by  such  habits.  Such  a  habit,  in  case 
of  accident,  raises  a  presumption  of  negligence. 

Penna.  R.  R.  Co.  v.  Books,  7  Sm.  343. 
A  master  is  bound  to  employ  suitable  servants. 
He  must  use  ordinary  care  in  selecting  them. 
The  absence  of  such  care,  either  on  his  part  or 
on  the  part  of  his  known  agent,  renders  him 
liable  for  the  negligence  of  an  incompetent  ser- 
vant. 

Oil  Co.  V.  Gilson,  13  Sm.  150. 

Caldwell  v.  Brown,  3  Sm.  456. 

Frazier  V.  Penna.  R.  R.  Co.,  2  Wr.  ill. 
Under  the  Act  of  April  15,  1851  (Purd.  Dig. 

1093,  pi.  2),  the  right  of  the  widow  to  sue  and 
recover  the  full  amount  of  the  damages  allowed 
by  the  Act  of  the  4th  of  April,  1868  (Purd.  Dig. 

1094,  pi.  6),  isimquestioned.  The  Act  of  April 
26,  185s  (Purd.  Dig.  1094,  pi.  3,  4),  does  not 
take  away  this  right,  but  defines  four  successive 
classes  of  persons  to  whom  it  shall  belong,  and 
simply  provides  how  the  damages  recovered  shall 
be  distributed  by  requiring  that  the  persons  en- 
titled to  them  shall  be  named  in  the  declaration. 
This  has  been  done. 

Oct.  I,  1877.  The  Court.  The  husband 
of  the  plaintiff,  while  engaged  as  engineer  jn 
running  one  of  the  company's  trains,  was  killed 
in  a  collision  with  another  train  of  which  Jacob 
Bowser  was  conductor.  It  was  claimed,  and 
evidence  was  offered  to  show,  that  Bowser  was 
habitually  intemperate  and  unfit  for  the  service 
in  which  he  was  engaged ;  that  the  collision  was 
wholly  the  result  of  his  general  carelessness  and 
incompetency,  and  that  his  bad  habits  and  unfit- 
ness for  the  position  were  known  to  the  superin- 
tendent, by  whom  he  was  employed  and  retained 
in  the  service  of  the  company. 

The  general  principles  of  law  applicable  to 
such  a  state  of  facts  as  were  disclosed  by  the  tes- 
timony were  very  fully  and  clearly  presented  to 
the  jury  by  the  learned  Judge  below.  It  cannot 
be  doubted  that  one  who  engages  in  a  general 
service,  in  which  others  are  employed,  assumes 
the  risks  of  such  service,  including  those  which 
arise  from  the  negligence  of  his  fellow-employfe ; 
but,  while  this  is  true,  a  duty  devolves  on  the 
employer.  He  is  bound  to  use  ordinary  care 
in  the'selection  of  hisemploy&,  and  if  he  neglects 
to  do  so,  or  if  he  retains  them  after  he  becomes 
aware  of  their  unfitness  or  incompetency,  he  is 
answerable  to  the  fellow-servant  for  his  negli- 
gence in  this  respect.  Applying  the  principle  to 
this  cas^,  when  it  was  here  on  a  former  writ  of 
error,  it  was  said,  that,  when  a  railroad  company 
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employs  a  conductor  who  is  unfit  for  the  busi- 
ness, and  knows  his  unfitness,  it  is  cliargeable 
with  the  consequences  of  his  negligence,  even  to 
one  employed  in  the  same  general  service ;  and 
that  the  knowledge  of  the  superintendent,  in- 
trusted with  the  management  of  the  road  and  the 
power  of  employing  and  discharging  hands,  is 
notice  to  the  company,    (i  Norris,  119.) 

The  testimony  averred  by  the  first  four  assign- 
ments of  error  was  properly  admitted.  It  tended 
to  prove  the  incompetency  of  Bowser ;  that  the 
collision  was  the  result  of  his  carelessness  or 
reckless  conduct ;  and  that  he  was  employed  and 
retained  in  the  service  of  the  company  by  its 
superintendent,  with  a  knowledge  of  his  charac- 
ter and  unfitness  for  the  position  of  conductor. 
The  purpose  of  the  first  offer  was  to  prove  that 
McKillips  was  held  out  by  the  company  to  the 
employes  and  the  public  as  the  person  in  charge 
of  its  business.  If  his  name  appeared  on  the 
schedules  and  time-tables  of  the  road  as  its.super- 
intendent,  and  he  acted  as  such  in  the  manage- 
ment of  its  business,  giving  orders  to  conductors 
and  other  employes,  hiring  and  discharging 
hands,  etc.,  it  was  certainly  competent  as  well 
as  strong  evidence  of  agency  in  these  particulars. 
It  is  difficult  to  see  how  such  a^rency  could  be 
more  satisfactorily  established  than  by  showing 
that  these  acts  were  performed  in  a  manner  and 
under  circumstances  that  clearly  justified  the  in- 
ference that  they  were  done  with  full  knowledge 
and  by  authority  of  the  company.  It  was  not 
necessary  to  show  that  he  acted  under  or  by  vir- 
tue of  any  special  form  of  authority.  If,  in  point 
of  fact,  he  transacted  the  business  with  the  know- 
ledge and  consent  of  the  directors  and  officers  of 
the  board,  and  was  thus  held  out  to  the  public, 
the  company  was  answerable  for  his  acts,  done 
within  the  general  scope  of  the  business  with 
which  he  was  intrusted.  The  second  offer  was 
to  prove  that  Bowser  was  a  man  of  known  reck- 
less and  intemperate  habits ;  that  about  two  hours 
before  the  collision  occurred  he  was  so  much  in- 
toxicated that  he  staggered ;  that  Decker's  death 
was  occasioned  by  the  recklessness  and  intem- 
perance of  Bowser,  whose  character  and  habits 
were  known  to  the  superintendent.  All  this 
testimony,  as  well  as  that  introduced  under  the 
third  and  fourth  offers,  was  both  competent  and 
relevant.  That  portion  of  the  testirnony  which 
tended  to  prove  the  intemperate  habits  and 
character  of  Bowser,  and  that  he  was  intoxicated 
shortly  before  and  probably  at  the  very  time  of 
the  collision,  was  most  pertinent  and  material. 
'*  It  is  certainly  incumbent  on  railroad  companies 
to  employ  none  but  sober  men  on  their  roads. 
When  a  habit  of  intoxication  in  a  conductor  is 
shown,  it  raises,  in  case  of  an  accident,  a  pre- 
sumption of  negligence  which  stands  until  it  is 
rebutted."  (Penna.  Railroad  Co.  v.  Brooks,  7  P. 
F.  Smith,  343.) 


The  fifth  assignment  was  not  presented  in 
accordance  with  the  rules  of  Court,  and  was  not 
pressed  on  the  argument.  The  sixth  assignment, 
relating  to  the  measure  of  damages,  is  not  sus- 
tained. The  instructions  given  on  this  subject 
are  in  harmony  with  the  act  which  restricts  the 
recovery,  in  cases  like  the  present,  to  such  com- 
pensation only  as  the  evidence  shall  clearly 
prove  to  have  been  pecuniarily  suffered  or  sus- 
tained. The  jury  were  yistructed  that  "the 
proper  measure  of  damages  is  the  pecuniary  loss 
suffered  by  the  plaintiff  and  her  two  children." 
If  the  children  are  entitled  to  participate  in  the 
damages  recovered,  it  follows  that  the  instruction 
was  correct. 

The  subject  of  complaint  in  the  seventh  assign- 
ment is  the  refusal  of  the  Court  to  charge  that 
*  *  the  action  having  been  commenced  by  Mary 
Decker  alone  and  for  her  own  use,  there  can  be 
no  recovery  in  this  action  for  the  use  of  .the 
children,  and  the  verdict  in  no  case  can  exceed 
the  sum  of  $1666^."  This  assignment  is  based 
on  the  state  of  the  second,  and  what  is  claimed 
to  be  the  proper,  construction  of  the  Acts  of 
Assembly  regulating  actions  in  cases  where  death 
has  been  occasioned  by  imlawful  violence  or 
negligence.  Suit  was  brought  by  the  widow 
within  a  year  after  her  huslwind's  death,  and  a 
narr.  was  filed  in  which  the  children  were  not 
named.  In  1875,  after  the  cause  was  at  issue, 
the  declaration  was  amended  by  inserting  the 
averment,  *'  that  the  parties  entitled  to  the  dam- 
ages in  this  action  are  the  said  Mary  Decker, 
widow,  and  John  R.  Decker  and  Mamie  Maud 
Decker,  the  only  children  of  the  said  Adolphus 
Decker,  deceased." 

Under  the  Act  of  185 1,  the  right  of  action 
was  given  to  the  widow,  and  if  the  deceased  left 
no  widow,  then  to  the  personal  representatives. 
This  was  followed  by  the  Act  of  1855,  whidi 
provides  that  **the  persons  entitled  to  receive 
damages  for  an  injury  causing  death  shall  be  the 
husband^  widow ^  children^  or  parents  of  the  de- 
ceased, and  no  other  relative ;  and  the  sum  re- 
covered shall  go  to  them  in  the  proportion  they 
would  take  his  or  her  personal  estate  in  case  of 
intestacy,  and  that  without  liabilities  to  cred- 
itors.*' 

The  next  section  requires  that  "the  declaration 
shall  state  who  are  the  parties  entitled  in  such 
action,**  and  that  it  shall  be  brought  within  ODe 
year  after  the  death,  and  not  thereafter.  Instead 
of  confining  the  right  of  action  to  the  widow  and 
personal  representatives,  it  designates  four  sepa- 
rate parties,  to  one  of  whom,  according  to  the 
circumstances  of  each  case,  the  right  of  action  is 
given.  If  the  deceased  leaves  a  husband,  he 
alone  is  clothed  with  the  right  of  action ;  if  the 
wife  is  the  survivor,  she  is  entitled  to  bring  suit; 
if  there  be  neither  surviving  husband  nor  widow, 
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the  right  of  action  is  given  to  the  children ;  and 
if  there  be  neither  husband,  nor  widow,  nor 
children  surviving,  it  is  given  to  the  parents  of 
the  deceased.  But  while  the  right  of  action  is 
given,  according  to  the  circumstances  of  each 
case,  to  one  of  the  four  designated  parties,  it  is 
clear  from  the  wording  of  the  Act  that  the  entire 
sum  recovered  is  not  always  to  be  retained  by 
the  plaintiff  in  his  or  her  own  right.  It  is  to  be 
distributed  among  the  relatives  named  in  the 
proportion  they  would  be  entitled  to  take  the 
personal  property  of  the  deceased  in  case  of  in- 
testacy ;  and  to  the  end  that  it  may  appear  who 
are  entitled  to  participate  in  the  damages  recov- 
ered, it  is  required  that  the  declaration  shall  state 
who  they  are.  In  the  present  case  the  widow 
had  the  right  of  action,  not  exclusively  for  her 
own  use,  but  for  the  joint  use  and  benefit  of  her- 
self and  children.  She  accordingly  brought  suit, 
in  her  own  name,  within  the  time  limited  by  the 
Act.  Before  trial  the  declaration  was  amended 
by  naming  the  parties  entitled  to  the  damages 
claimed.  It  appears  to  us  that  this  is  the  correct 
interpretation  of  the  Act,  and  that  the  proceed- 
ings were  regular.  The  suit  was  properly  brought 
in  due  time  by  the  widow,  and  the  limitation  had 
no  application  to  the  filing  or  subsequent  amend- 
ment of  the  declaration.  If  it  had  been  the  in- 
tention of  the  legislature  that  the  children  should 
be  joined  with  the  widow  as  plaintiffs  in  bringing 
suit,  their  names  would  of  course  appear  as  such, 
and  there  could  be  no  object  in  requiring  "  that 
the  declaration  shall  state  who  are  the  parties 
entitled  in  such  action." 

The  object  of  the  Act  of  1855  was  not  to  take 
away  the  right  of  action  given  to  the  widow  by 
the  Act  of  1 85 1 ;  on  the  contrary,  it  recognizes 
her  right  and  provides  how  the  damages  shall  be 
distributed. 

The  subjects  of  complaint  in  the  remaining 
assignments  are  the  answers  of  the  Court  to  the 
defendant's  fourth^  fif^K  tenth,  eleventh,  and 
twelfth  points.  There  is  nothing  in  either  of 
them  that  calls  for  special  notice.  They  are  all 
substantially  correct. 

Judgment  affirmed. 

Opinion  by  Sterrett,  J, 


^^xcmis^Xi  IJleas— lEquitg. 


C.  P.  No.  4.  March  21,  1878. 

Foster  et  al.  v.  The  City  of  Philadelphia 

and  the  Trustees  of  the  Gas  Works. 
Injunction — Power  of  the  Trustees  of  the  Gas 
Works  to  adopt  and  enforce  reasonable  regula- 
tions in  the  use  of  the  service-pipe  and  fixtures 
—  What  is  such  a  regulation — One  de liber cUely 
violating  such  a  regulcUion  has  no  standing  in 
a  Court  of  Equity, 

Motion  to  continue  a  preliminary  injunction. 
Hearing  sur  bill,  affidavits,  and  counter-affi- 
davits. 

The  bill  alleged  that  the  plaintiffs  were  the 
owners  of  the  patent  for  an  instrument  known  as 
the  **De  Palos  Pressure-Moderator  and  Gas- 
saver,"  which  was  intended  to  regulate  the  flow 
of  ilkiminating  gas  after  leaving  the  meter  so  as 
to  secure  a  uniform  pressure  and  light,  unaffected 
by  the  increased  or  diminished  pressure  in  the 
street  mains,  to  avoid  waste  and  blowing  at  the 
burner,  and  so  to  control  the  consumption  that, 
with  the  best  light,  the  consumer  will  only  pay 
for  what  he  bums;  that  without  this  instrument 
from  one-fourth  to  one-half  of  what  the  consumer 
pays  for  was  wasted,  and  the  blowing  at  the 
biuner,  indicating  such  waste,  had  led  to  serious 
conflagrations ;  that  when  the  complainants  first 
attached  their  instruments  in  this  city,  they  were 
informed  by  employfe  of  the  gas  works  of  a  rule 
requiring  that  the  moderators  be  attached  at  least 
one  foot  from  the  meter,  but  finding,  after  com- 
pliance for  some  time  with  this  rule,  that  it  was 
permittedly  disregarded  by  patentees  of  other 
moderators,  and  believing  it  to  be  unreasonable, 
they  disregarded  it  also,  and  for  five  months  had 
continued  to  do  so  with  the  knowledge  of  the 
defendants;  that  the  Gas  Trust  had  recendy 
announced  an  intention  to  enforce  the  said  rule, 
and  in  pursuance  of  such  intention  had  threat- 
ened to  detach  all,  and  had  actually  detached 
some  of  the  moderators ;  that  the  form  of  attach- 
ment required  by  the  Gas  Trust  was  in  many 
cases  impossible  by  reason  of  the  position  of  the 
meter,  and  increased  the  cost  of  the  moderator 
to  such  an  extent  as  to  drive  it  out  of  the  market; 
that  the  defendants  were  estopped  by  their  ac- 
quiescence in  the  disregard  of  the  rule ;  and  that 
the  rule  was  senseless  and  unreasonable.  The 
bill  prayed  that  the  defendants  be  enjoined  from 
interfering  with  the  moderators,  and  from  ob- 
structing the  complainants  in  attaching  them 
directly  above  the  meter. 

The  moderator  was  exhibited  in  Court,  and  its 
use  and  manner  of  attachment  practically  illus- 
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trated.  The  plaintiffs  contended  for  the  right  to 
attach  the  instrument  to  the  service-pipe  directly 
above  the  meter;  the  defendants'  rule  required 
that  it  should  be  placed  upon  a  detour  or  by-pass, 
with  stopcocks  so  arranged  that,  if  the  instrument 
should  be  out  of  order,  the  gas  might  be  sent 
from  the  meter  directly  through  the  service  pipe 
to  the  burners  without  first  passing  through  the 
moderator 

Affidavits  and  counter  affidavits  were  read. 

E.  S,  MilUr^  for  the  motion,  contended  that, 
admitting  the  power  of  the  trustees  to  make 
rules,  that  power  had  been  unreasonably  exercised. 
The  conformation  of  the  ceiling  or  wall  may  not 
permit  the  attachment  on  a  detour,  the  leverage 
would  be  injurious  to  the  meter,  and  the  addi- 
tional expense  would  tend  to  drive  the  moderator 
out  of  the  market. 

R,  N,  IViilson  and  C  If,  T.  Coiiis,  contra. 

The  Gas  Trust  has  entire  control  over  the  pipes 
from  the  works  to  the  meter,  and  the  right  to 
regulate  the  use  of  the  pipes  from  the  meter  to 
and  through  the  building.     The  right  to  use  gas, 
like  that  to  use  water,  is  a  mere  license. 
Smith  V.  City  of  Phila.,  31  Sm.  38. 
Girard  Ins.  Co.  v.  City  of  Phila.,  4  Weekly  Notes, 
557. 

The  only  possible  remedy  in  this  case  would  be 
by  mandamus  for  a  permit,  but  the  exercise  of 
power  being  discretionary,  and  not  ministerial, 
a  mandamus  will  not  issue. 

The  trustees  are  but  exercising  their  duty  in 
protecting  both  the  city  and  consumer  against 
accidents. 

[Thayer,  P.  J.  Has  it  been  settled  that  the 
city  is  responsible  for  the  negligence  of  the  trus- 
tees ?] 

It  was  so  decided  in  Shuter  v.  The  City  of 
Phila.  (3  Phila.  228). 

The  mere  fact  that  the  regulation  puts  the  com- 
plainants to  a  slight  extra  expense  is  no  test  of  its 
reasonableness.  It  is  essential  to  the  preservation 
of  the  meter  and  to  the  safety  and  convenience 
of  a  household  that  the  moderator  should  be 
placed  on  a  by-pass. 

The  complainants  have  no  standing  in  a  Court 
of  Equity,  for  no  property  right  is  affected. 
Audenried  v,  R.  K.  Co.,  18  Sm.  370. 

E,  S,  Miller y  in  reply. 

A  man  has  the  right  to  turn  or  use  any  stop- 
cock from  the  meter  to  the  burners ;  in  this  case, 
he  is  but  using  a  scientific  stopcock.  The  ques- 
tion is  as  to  where  the  line  of  reasonableness 
should  be  drawn.  If  the  Gas  Trust  may  hamper 
the  use  of  the  moderator  to-day,  they  may  forbid 
it  to-morrow. 

5 Thayer,  P.  J.    If  the  trustees  have  exercised 
iscretionary  power  in  good  faith,  I  am  not 
clear  that  we  should  review  their  action.] 

The  Court  seems  to  have  done  so  in  Commis- 
sioners, etc.  V,  The  Gas  Company  (2  Jones,  318) 


and  Vedder  v.  Fellows  (20  N.  Y.  126).  When  a 
municipal  corporation  engages  in  a  commercial 
enterprise,  it  descends  to,  and  places  itself  on 
the  level  of  a  private  corporation. 

Western  Savings  Fund  Society  v.  City  of  Phila.,  7 
C.  175  and  185.   % 

C.  A.  V. 

March  30,  1878.  The  Court.  The  plaintiflfe 
have  acquired  from  the  patentee,  James  S.  de 
Palos,  of  New  York,  the  right  for  the  State  of 
Pennsylvania  to  the  invention  known  as  the  "  De 
Palos  Pressure  Moderator  and  Gas  Saver."  This 
instrument,  sometimes  called  a  **  dry  governor,** 
is  intended  to  regulate  the  flow  of  illuminating 
gas  after  it  leaves  the  meter,  so  as  to  render  the 
pressure  uniform  and  the  light  regular,  and  to 
prevent  waste  at  the  burners.  Being  desirous  of 
introducing  this  invention  in  Philadelphia,  the 
plaintiffs  made  application  in  the  usual  manner 
to  the  Superintendent  of  Fittings  of  the  Phila- 
delphia Gas  Works,  who  granted  a  permit,  sub- 
ject to  the  regulations  ordained  by  the  trustees 
upon  this  subject.  One  of  these  regulations  re- 
quired that  all  governors  should  be  connected 
with  the  gas-pipe  at  1  jast  one  foot  from  the  meter, 
and  the  plaintiffs  admit  in  their  bill  that  they  had 
full  knowledge  of  this  rule  at  the  time  of  their 
application,  and  that  they  received  their  permit 
subject  to  it. 

They  allege,  however,  that  finding  subsequently 
that  some  'persons  who  supplied  similar  instru- 
ments were  disregarding  the  regulation,  and  be- 
lieving themselves  that  the  regiJation  was  imrea- 
sonable,  they  no  longer  complied  with  it,  but 
proceeded  to  attach  their  governors  directly  to 
the  outlet  of  the  meter.  They  were  notified  by 
the  Superintendent  that  they  were  violating  the 
rule,  and  that  the  governors  would  be  removed 
unless  they  were  attached  in  the  manner  pre- 
scribed by  the  regulations.  The  plaintiffs  then 
complied  for  a  time,  but  finally  determined  that 
they  would  do  so  no  longer,  and  they  have  come 
into  Court  now  with  a  bill  for  an  injunction  to 
restrain  the  defendants  from  removing  or  inter- 
fering with  their  instruments. 

After  the  filing  of  the  bill  renewed  attention 
was  given  to  the  subject  by  the  trustees,  with 
the  view  of  adopting  some  general  rule  upon  the 
subject  which  might  in  their  opinion  adequately 
protect  the  interests  of  the  city  and  the  consumer, 
and  which  would  at  the  same  time  be  just  and 
uniform  in  its  effect  upon  the  plaintiffs  and  the 
proprietors  of  all  similar  inventions.  This  re- 
sulted in  a  rule,  adopted  by  the  Board  of  Trustees 
on  March  8th,  1878,  directing  that  in  future  no 
governor  or  regulator  shall  be  attached  either  to 
the  meter  or  the  pipes  imless  the  governor  or 
regulator  shall  be  placed  upon  a  by-pass,  in  such 
manner  that  the  flow  of  the  gas  may  at  anytime, 
if  necessary,  be  directed  through  the  pipes  with- 
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out  passing  through  the  governor  or  regulator — 
in  other  words,  that  the  gas  may,  if  required,  be 
cut  off  at  any  time  from  the  governor  without 
being  cut  off  from  the  meter  and  the  house. 

The  method  of  annexation  insisted  upon  by 
the  plaintiffs  makes  the  governor  in  effect  a  part 
of  the  meter.  The  former  cannot  be  detached 
for  repair  or  any  other  purpose  without  detaching 
the  meter  also,  and  stopping  the  flow  of  the  gas. 
The  meter  is  an  instrument  of  delicate  mechanical 
construction,  easily  r/sndered  useless  or  incorrect 
in  the  performance  of  its  functions  by  being  cBs- 
placed  or  improperly  interfered  with.  The  wet 
meter  particularly  will  not  act  properly,  except 
when  standing  on  a  dead  level.  Now  the  meters 
belong  to  the  trustees,  and  are  under  the  sole 
supervision  and  control  of  their  inspectors  and 
officers.  They  are  the  only  means  which  exist 
for  registering  the  amount  of  gas  consumed.  It 
must  be  plain  to  any  one  that  if  the  governor  is 
attached  directly  to  the  outlet  of  the  meter  the 
latter  will  be  liable  to  serious  disturbance  and  in- 
jury as  often  as  persons  may  have  occasion  to 
remove  or  meddle  with  the  former ;  for  it  must 
be  remembered  that  the  governor  is  not,  like  the 
meter,  the  property  of  the  trustees,  but  belongs 
to  the  owner,  who  will  claim  to  exercise  the  same 
control  over  it  which  he  exercises  over  other  fix- 
tures or  property  belonging  to  him.  The  meters 
would  be  subject  by  such  an  adjustment  of  the 
governor  to  constant  disturbance  and  injury  by 
third  persons,  without  the  knowledge  of  the 
trustees,  and  much  injury  would  in  all  proba- 
bility be  thereby  occasioned,  either  to  the  con- 
sumer of  gas  or  to  the  city. 

Other  considerations  of  equal  importance  point 
to  the  reasonableness  of  the  regulations  adopted 
by  the  trustees.  If  there  should  be  an  inter- 
ruption at  any  time  in  the  flow  of  gas,  it  would 
become  necessary  in  the  first  place  to  examine 
the  governor.  In  order  to  do  that  effectually  it 
must  be  detached,  and  this  cannot  be  done  with- 
out detaching  the  meter  also  and  turning  off  the 
gas  from  the  house  while  the  governor  is  being 
examined  or  repaired,  or  by  making  a  new  con- 
nection. It  may  be  said,  indeed,  that  if  the  con- 
sumer consents  to  the  plaintiffs'  method  of  at- 
taching the  governor  he  consents  to  all  the 
consequences  which  follow  from  it,  however  in- 
convenient they  may  be  in  practice.  But  this 
answer,  it  is  evident,  is  not  made  in  the  interest 
of  the  consumer,  but  in  that  of  the  plaintiffs.  It 
is  not  for  the  interest  of  the  consumer  that  any 
such  imperfect  and  dilatory  methods  should  be 
adopted.  On  the  contrary,  it  is  plainly  for  his 
interest  that  the  governor  should  be  so  adjusted 
that  if  it  requires  repair,  or  if  it  is  necessary  to 
remove  it  for  examination,  or  for  any  other  rea- 
son, he  may  still  receive  the  gas  through  the  me- 
ter as  usual,  and  not  be  deprived  of  light.     It 


may  also  be  observed  that  one  of  the  principal 
parts  of  the  interior  mechanism  of  the  plaintiffs' 
instrument  consists  of  a  diaphragm  made  of 
leather  covered  with  tinfoil.  If  this  diaphragm 
should  in  the  course  of  time,  through  the  decay 
of  the  material  of  which  it  is  made,  or  from  any 
other  cause,  become  perforated  and  leak,  the  gas , 
would  immediately  escape  into  the  room  where ' 
the  governor  is  attached,  through  a  vent  which  is 
necessarily  left  open  in  the  brass  shell  of  the  plain- 
tiffs' machine  for  the  passage  of  atmospheric  air 
into  it,  without  which  it  cannot  operate.  Such 
an  escape  of  gas,  if  it  continued  for  a  consider- 
able length  of  time  without  notice  in  a  confined 
place,  would  undoubtedly  be  dangerous,  but  if 
observed  it  could  be  immediately  remedied, 
without  even  any  temporary  inconvenience  to 
the  inmates  of  the  house,  by  turning  off  the  gas 
from  the  governor,  if  the  governor  is  adjusted  ac- 
cording to  the  regulations  adopted  by  the  trus- 
tees ;  but  if  it  is  attached  directly  to  the  meter  it 
could  not  be  remedied  without  tinning  off  the 
gas  from  the  house  and  detaching  the  meter  as 
well  as  the  governor.  The  plaintiffs  have  no  right 
to  insist  upon  attaching  their  governor  in  such  a 
manner  that  the  meter  must  be  detached  when- 
ever the  governor  is  detached. 

Besides,  more  than  one  hundred  and  forty 
varieties  of  governors  have  been  invented,  some 
upon  one  plan,  some  upon  another.  Some  of 
these  would  probably  be  more  injurious  in  con- 
tact with  the  meter  than  others ;  many  of  them 
probably  more  so  than  the  plaintiffs*.  Some  of 
tliem  contain  mercury,  which  would  be  liable 
to  escape  into  the  meter,  where  it  would  im- 
mediately derange  the  machinery  and  render  it 
of  little  value.  The  plaintiffs*  governor  does  not 
contain  mercury,  but  the  trustees  are  not  bound 
to  make  a  different  regulation  for  the  attachment 
of  all  the  various  kinds  of  governors  which  have 
been  invented  and  which  may  be  applied.  It  is 
more  just  and  reasonable  that  they  should  adopt 
a  uniform  regulation  for  all,  one  which  will  not 
be  chargeable  with  partiality  for  any  particular 
patent,  but  which  places  all  upon  the  same  foot- 
ing of  equality,  and  at  the  same  time  secures  the 
meter  from  improper  interference,  and  contributes 
to  safety  as  well  as  convenience  by  providing  a 
remedy  against  accidents,  and  by  furnishing  an 
uninterrupted  flow  of  gas  to  the  consumer  what- 
ever may  happen  to  the  governor.  This  the 
trustees  have  accomplished  by  the  regulation  of 
March  8, 

The  by-pass  is  a  simple  arrangement  by  which 
the  governor  is  required  to  be  fixed  to  the  pipes 
by  a  separate  adjustment  from  that  by  which  the 
meter  is  attached.  It  does  not  in  tiie  least  ob- 
struct the  action  of  the  governor.  It  only  ena- 
bles the  consumer  or  the  inspector  to  cut  off  the 
gas  from  the  governor  when  it  is  out  of  order 
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without  cutting  it  off  from  the  meter  or  the  house. 
Under  all  ordinary  conditions  the  gas  will  pass 
through  the  governor,  and  the  latter  will  perform 
its  office  with  as  much  certainty  as  it  could  in  the 
position  in  which  the  plaintiffs  desire  to  place  it; 
that  is,  immediately  over  the  meter,  and  in  di- 
rect connection  with  the  outlet.  The  regulation 
adopted  by  the  trustees  is  one  which  contributes 
both  to  the  security  and  convenience  of  the  con- 
sumer, and  is  at  the  same  time  a  necessary  pre- 
caution on  the  part  of  the  trustees  for  the  pro- 
tection of  the  rights  of  the  city.  It  is  vindicated 
not  only  by  the  affidavits  of  the  scientific  experts 
which  were  laid  before  us,  but  by  the  plainest 
considerations  of  practical  utility,  which  lie  upon 
the  very  surface  of  the  subject.  This  was  so  ob- 
vious, indeed,  that  the  plaintiffs  were  able  to  urge 
but  one  substantial  objection  to  it,  which  is  that 
the  by-pass  will  add  somewhat  to  the  expense  of 
adjusting  the  governor.  This  is  true,  but  the  ad- 
ditional expense  will  not,  according  to  the  testi- 
mony of  reliable  witnesses  and  the  price-lists  of 
Messrs.  Morris,  Tasker  &  Co.,  exceed  the  sum  of 
$2.53  in  each  case;  an  expense  of  small  account, 
surely,  compared  with  the  great  saving  which, 
according  to  the  plaintiffs'  statements,  is  to  be 
effected  by  their  machine. 

It  was  urged  by  the  plaintiffs  that  the  De  Palos 
Moderator  is  an  instrument  of  such  exquisite  per- 
fection that  under  no  possible  ciramistances  can 
it  get  out  of  order,  require  repair  or  removal,  or 
injure  the  meter,  and  so  it  ought  to  be  made  an 
exception  to  all  general  regulations  adopted  by 
the  trustees  on  the  subject.  But  we  are  not  en- 
tirely convinced  of  this.  Certain  it  is  that  if  it 
possesses  the  quality  of  Indestructibility,  if  its 
parts  are  not  liable  to  decay  and  the  corroding 
agencies  which  perpetually  operate  upon  all  ma- 
terial substances,  if  it  alone  is  impervious  to  the 
tooth  of  time,  it  constitutes  a  very  remarkable 
exception  to  all  human  devices  and  contrivances. 
At  any  rate  the  trustees  in  making  their  regula- 
tions can  hardly  be  expected  to  act  upon  such  an 
hypothesis.  They  must  provide  not  only  for  new 
and  perfect  governors  but  for  old  and  decayed 
ones ;  not  only  for  those  which  may  be  in  good 
order  but  for  those  which  may  be  out  of  order. 
They  must  make  general  regulations  for  all  such 
and  similar  appliances,  and  they  must  be  of  a 
character  which  will  protect  the  city  and  the  pub- 
lic against  the  accidents  and  injuries  to  which 
such  instruments  are  in  general  exposed. 

The  regulations  which  are  complained  of  do 
no  more  than  this.  They  are  reasonable  and 
just,  and  if  the  plaintiffs  will  not  comply  with 
them  they  have  no  cause  of  complaint.  When 
they  obtained  their  permit  they  agreed  to  con- 
form to  the  existing  regulation.  They  delibe- 
rately violated  the  regulation.  A  plaintiff  in  such 
^  attitude  has  no  standing  in  a  court  of  equity, 


and  they  have  no  right  now  to  attagh  their  gov- 
ernors unless  they  will  comply  with  the  regulation 
of  March  8. 

That  the  trustees  have  a  legal  right  to  make 
such  regulations  is  too  clear  for  argument.  The 
authority  to  do  so  is  expressly  conferred  upon 
them  by  the  city  ordinances.  It  is  imnecessary 
to  take  up  further  time  by  a  particulur  citation  of 
these  ordinances.  That  of  February  8,  1838,  in 
particular,  gave  them  complete  control  over  the 
subject.  TTiey  have  an  unquestionable  right  to 
adopt  and  enforce  any  regulations  upon  this  sub- 
ject, which  are  reasonable  and  just.  We  are  of 
opinion  that  those  which  have  been  the  subject  of 
controversy  in  this  case  are  of  that  ch^u-acter,  and 
that  inasmuch  as  the  plaintiffs  refuse  to  comply 
with  them  their  complaint  is  without  foundation. 

The  motion  to  continue  the  injunction  is  there- 
fore denied,  and  the  preliminary  injimction  here- 
tofore granted  is  dissolved. 

Opinion  by  Thayer,  P.  J. 


C.  P.  No.  4. 


Wehn  V.  Krause, 


March  13,  1878. 


Injunction — Trade-mark — Infringement  by  use  of 
complainant's  word  with  other  words — Assign- 
ment of  trade-mark. 
Hearing  on  bill,  answer,  and  proofs. 
This  was  a  bill  filed  by  complainant  for  an 
alleged  infringement  of  a  trade-mark  for  artificial 
stone  pavement,  praying  an  injunction  to  restrain 
the  defendant  from  the  use  of  the  word  **  Litho- 
gen.- 

The  bill  averred  that  the  complainant  had 
coined  the  word  lithogeny  and  that  it  had  been 
used  by  both  complainant  ani  defendant  when 
in  partnership,  but,  by  virtue  of  certain  assign- 
ments, all  the  property  of  the  firm  was  now  vested 
solely  in  the  complainant.  That  the  defendant 
made  use  of  the  word  by  placing  the  name  oid 
lithogen  on  metal  plates  in  the  pavements  laid  by 
him.  The  answer  admitted  the  assignments,  but 
denied  the  complainant's  exclusive  right  to  the 
word  lithogen  as  a  trade-mark,  and  averred 
that  the  defendant  had  letters-patent  for  the  pave- 
ment under  the  name  "Kiuuse's  Patent  OM 
Lithogen  pavement."  There  was  no  denial  of 
the  use,  and  competent  architects  testified  that 
the  words  used  by  the  defendant  were  calculated 
to  deceive  even  experts. 
Jos,  C.  Fraieyy  for  the  complainant,  cited — 
Shipwright  v.  Clements,  1 9  Weekly  Rep.  599. 
Poppen  V,  Wilcox,  14  Abbott's  Pr.  Rep.  N.  S.  207. 
C  Davis,  contra. 

In  order  to  justify  the  aid  of  equity  there  must 
be  clear  infringement. 

Morse  z/.  WorreU,  I  W-  N.  80. 
The  word  lithogen  has  become  a  generic  term 
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for  this  class  of  manufactures,  and  is  therefore 
not  susceptible  of  exclusive  appropriation. 

C.  A.  V. 
March  25.  Decree  for  complainant,  enjoin- 
ing the  defendant  from  using  in  connection  with 
his  business  the  word  **Lithogen/'  or  any  word 
so  nearly  resembling  it  as  to  be  mistaken  there- 
for. 


C  P.  No.  I.  March  26,  1878. 

Fourth  Universalist  Parish  v.  John 

Wensley, 

Corporation — Equity — Trust — When  a  trustee 

who  simply  holds  the  legal  title  will  be  compelled 

to  convey  on  request  of  the  cestui  que  trust. 

Hearing  upon  bill  and  answer. 

Bill  in  equity  to  compel  the  execution  of  a  deed 
by  a  trustee.  The  bill  set  forth  that  defendant 
was  one  of  three  trustees  to  whom  a  certain  lot  of 
ground  had  been  conveyed  to  be  held  in  trust  for 
an  unincorporated  religious  society,  which  had 
erected  thereon  a  church,  and  afterwards  obtained 
a  charter  of  incorporation ;  that  defendant,  when 
requested  to  join  with  the  other  trustees  in  a  con- 
veyance of  said  lotto  the  corporation,  refused  to 
do  so.  The  prayer  of  the  bill  was  that  defendant 
be  ordered  to  execute  a  deed  conveying  said  lot 
to  the  corporation. 

The  answer  set  forth  that  the  society  had  be- 
come heavily  indebted  for  materials,  etc.,  used 
in  the  erection  of  the  church,  and  that  defendant, 
being  personally  responsible  as  an  individual 
member  of  said  society  for  such  of  its  liabilities 
as  were  incurred  prior  to  its  incorporation,  should 
not  be  compelled  to  part  with  its  property  until 
all  such  debts  were  paid. 

John  Dolman^  for  plaintiffs.  The  trust  was 
merely  a  temporary  arrangement,  and,  when  de- 
fendant became  trustee,  it  was  with  the  implied 
promise  that  he  would  execute  a  conveyance  of 
its  property  to  the  society,  as  soon  as  it  should 
acquire  capacity  to  take  and  hold  the  same.  The 
&ct  that  he,  as  an  individual  member,  is  respon- 
sible for  debts  of  the  society  contracted  before  its 
incorporation  only  places  him  on  a  level  with  his 
brother  members,  and  cannot  be  urged  as  a  rea- 
son why  he  should  be  allowed  to  act  unfaithfully 
as  a  trustee. 

Altimus  V,  Elliott,  2  Barr,  62. 
Newroyer's  Appeal,  22  Sm.  1 2 1. 

John  A,  Scanlany  contra. 
Prayer  of  the  bill  granted,  with  costs  to  defen- 
dant. 


VouV.-lS 


^i^mxaoxi  IPIeas— Uato* 


C.  p.  No.  I.  March  30,  1878. 

Percival  v.  Fuller  and  Jones,  trading,  etc. 
Partnership — Service  of  process — Attorney  and 
client—Judgment  against  the  member  of  part- 
nership who  is  not  served  will  be  opened  upon 
affidavit  of  merits. 

Rule  to  open  judgment  and  let  defendants 
into  a  defence. 

This  was  a  suit  against  a  partnership,  in  which 
service  of  the  summons  was  accepted  by  one  of 
the  firm,  but  no  service  made  upon  the  other. 
The  attorney  employed  by  the  partner  accepting 
service  entered  a  general  appearance,  and  the 
case  proceeded  to  issue.  When  it  came  on  for 
trial,  no  one  appeared  for  the  defendants,  and  a 
general  verdict  was  entered  for  the  plaintiff. 

The  depositions  in  support  of  the  present  rule 
showed,  that,  the  order  for  trial  having  escaped  the 
notice  of  the  attorney  of  record,  neither  he  nor 
the  defendants  knew  anything  of  the  trial  until  after 
the  judgment  had  been  entered;  that  the  defend- 
ant who  was  not  served  had  no  knowledge  what- 
ever of  the  suit  until  that  time.  The  defendants 
also  filed  an  affidavit  setting  forth  that  they  had  a 
complete  defence  upon  the  merits  to  plaintiffs 
claim. 

y.  B,  CoXy  for  the  rule.  The  defendant  who 
knew  nothing  of  this  action  until  after  verdict 
should  have  an  opportunity  afforded  him  to  inter- 
pose his  defence. 

Lacyj  contra.  If  an  attorney  appears  for  a 
firm  and  conducts  all  the  legal  proceedings  of  the 
cause  to  issue,  the  Court  wUl  not  inquire  into  the 
question  of  his  not  having  received  authority  from 
all  the  partners. 

Hatch  V,  Stitt,  16  Sm.  264. 
Jackson  v.  Roddy,  2  Pitts.  L.  J.  183. 
Rule  absolute  as  to  the  partner  not  served*  and 
discharged  as  to  the  other. 


C  P.  No.  I.  March  30,  1878. 

Brobston  v.  Campbell. 
Practice— Judgment  for  want  of  an  affidavit  of 
defence — Filing  a  declaration  at  the  time  sum- 
mons issues  does  not  prevent  plcuntiff from  tak- 
ing judgment  for  want  of  an  affidavit. 
Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note. 
At  the  time  the  suBamons  issued  plaintiff  filed  a 
copy  of  the  notes,  and  afterwards  a  declaration, 
but  no  rule  to  plead;    whereupon  defendant 
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entered  an  appearance,  filed  his  pleas,  and  also  a 
suggestion  of  defence,  which  was  sworn  to,  as  fol- 
lows :  '*  that  inasmuch  as  a  declaration  and  pleas 
have  been  filed,  the  plaintiff  is  not  entitled  to 
judgment  for  want  of  an  affidavit  of  defence.'* 
IVm,  A,  Reddingy  for  the  rule. 

Frank  K.  Hippie^  contra.  Plaintiff  having 
elected  to  proceed  by  putting  the  case  to  issue, 
and  thus  leading  the  defend^t  to  believe  that  it 
was  his  intention  to  have  the  question  involved 
tried  by  jury,  is  estopped  from  resorting  to  the 
statutory  mode  of  procedure,  and  taking  judg- 
ment for  want  of  an  affidavit  of  defence. 

C.  A.  V. 

April  6,  1878.  The  Court.  Although  there 
may  be  no  authority  for  such  a  coiu^e,  yet  it  has 
been  the  practice  with  members  of  the  bar,  since 
the  passage  of  the  affidavit  of  defence  law,  to  file 
a  declaration  simultaneously  with  the  filing  of  the 
copy  of  the  instrument  of  writing  upon  which  suit 
is  brought,  so  that  judgment  may  be  taken  for 
want  of  an  appearance  in  case  none  should  be 
entered  within  the  time  limited  by  law.  By  this 
procedure  no  wrong  is  done  to  defendants,  nor 
are  they  necessarily  misled  into  the  conclusion 
that  a  plaintiff  will  therefore  proceed  to  issue 
according  to  the  old  practice.  The  fact  that  a 
copy  of  the  instrument  of  writing  was  filed  within 
two  weeks  from  the  return  day  should  have  been 
sufficient  to  put  defendant  upon  his  guard  against 
having  judgment  taken  for  want  of  an  affidavit  of 
defence,  especially  since  in  this  case  the  narr. 
alone  was  filed,  and  no  rule  to  plead  accompanied 
it.     The  rule,  is  therefore,  made  absolute. 

Oral  opinion  by  Aluson,  P.  J. 


©rpfians'  Court* 


Beck's  Estate. 


March  22,  1878. 


Orphans*  Court  practice — Power  of  amendment 
of  record  by  Court — Extent  of — Trustees — 
Not  surcharged  for  loss  except  in  case  of  Tiegli- 
gence  or  for  wilful  default — Commissions  on 
corpus  of  productive  real  estate  not  allowed — 
Commissions  on  re-investments ^  when  not  al- 
lowed, 
Sur  exceptions  to  auditor's  report  and  petition 

to  amend  record. 

William  Henry  Beck  died  in  1859,  leaving  a 


will  whereby  he  devised  the  residue  of  his  estate 
to  trustees  in  trust  to  pay  the  income,  or  so  much 
thereof  as  they  might  deem  necessary  for  the 
maintenance  of  his  son  Charles  B.  Beck  imtil  he 
should  attain  the  age  of  twenty-one  years,  and 
then  to  convey  the  same  to  him  in  fee ;  and  if 
the  whole  of  the  net  income  should  not  be  neces- 
sary for  the  purpose  of  maintenance,  then  in  trust 
to  invest  the  same  and  pay  over  the  accumulations 
to  his  son  on  his  attaining  his  majority.  He  ap- 
pointed Henry  P.  Beck  and  J.  T.  Montgomery 
executors  and  trustees  under  his  will,  and  guar- 
dians of  his  son. 

On  June  3d,  1872,  an  account  was  filed  by 
Messrs.  Beck  and  Montgomery,  as  executors, 
trustees,  and  guardians,  which  was  referred  to  an 
auditor.  At  the  audit  the  accountants  claimed 
five  per  cent,  commissions  on  the  income,  which 
the  auditor  reduced  to  three  per  cent,  on  the 
ground  that  a  real  estate  agent  had  charge  of  the 
real  estate  from  which  the  income  issued,  who 
had  received  a  commission  of  five  per  cent,  for 
his  services.  The  auditor  disallowed  a  five  per 
cent,  commission  on  the  increment  of  the  prin- 
cipal of  the  personal  estate  reinvested  by  them, 
and  two  per  cent  on  the  value  of  the  corpus  of 
the  real  estate,  for  the  reason  that  the  real  estate 
had  been  under  the  entire  and  active  care  of  their 
agent.  To  these  rulings  exceptions  were  filed  by 
the  accountants. 

Pending  the  hearing  of  the  exceptions  a  peti- 
tion was  filed  December  13th,  1873,  by  Charles 
B.  Beck,  setting  forth  that  the. accountants  might 
have  obtained  a  larger  rental  for  certain  pre- 
mises (No.  718  Market  Street)  than  they  had 
done,  and  praying  that  the  report  be  referred 
back  to  the  auditor  to  inquire  as  to  the  truth  of 
the  allegation,  and  whether  the  trustees  should 
not  be  surcharged  for  the  alleged  loss  of  rent. 
To  this  an  answer  was  filed  by  the  accountants, 
asserting  that  the  rent  was  as  much  as  they  were 
able  to  obtain,  and  that  they  had  exercised  due 
diligence;  and  on  January  2,  1874,  the  Court 
dismissed  the  petition  for  want  of  evidence  in 
support  of  its  allegations.  On  April  9th,  1874, 
the  Court  granted  a  rule  to  take  depositions  in 
support  of  the  said  petition,  under  which  deposi- 
tions were  taken  and  the  report  of  the  commis- 
sioner filed.  But  no  order  was  ever  made  vacating 
the  order  dismissing  the  petition  of  Charles  B. 
Beck.  Charles  B.  Beck  subsequently  died,  and 
John  M.  Thomas,  Esq.,  was  appointed  his  ex- 
ecutor, who  filed  a  petition  setting  forth  the  above 
facts,  and  praying  the  Coiurt  to  amend  the  record, 
or  make  the  order  vacating  said  order  of  Jan.  2, 
1874,  nunc  pro  tunc, 

A.  S,  Biddle  and  G.  W.  Biddle,  for  the  ex- 
ceptants, cited — 

Dilworth  V.  Sinderling,  I  Binn.  494. 
McNair's  Appeal,  4  Rawle,  148.  ' 
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Calhoun's  Estate,  6  Watts,  185. 
Twaddell*s  Appeal,  5  Barr,  15. 
Springer's  Estate,  I  Sm.  342. 

Georgt  Junkin  and  J,  A,  Clay^  for  J.  M. 
Thomas,  executor  of  C.  B.  Beck. 

C.  A.  V. 

March  30,  1878.  The  Court.  It  is  not  very 
material  whether  we  permit  the  amendment  to  be 
made,  and  treat  the  case  as  coming  before  us  on 
a  rule  granted  in  April,  1874,  to  vacate  the  order 
dismissing  the  petition  filed  December  13,  1873, 
or  whether  we  hear  it  upon  an  application  now 
made  for  that  purpose,  which  we  may  unques- 
tionably do,  if  upon  hearing  the  petition  and  an- 
swer with  the  evidence,  we  should  be  of  opinion 
that  the  order  dismissing  the  petition  should  not 
have  been  made.  We  have  no  doubt,  however, 
of  our  right  to  permit  the  amendment.  Both 
parties  proceeded  for  several  years  upon  the  sup- 
position that  a  rule  to  vacate  the  order  had  been 
entered,  and  much  testimony  was  taken  for  and 
against  the  application ;  and  it  is,  perhaps,  to  be 
presumed,  as  the  Court  had  granted  a  rule  to  take 
depositions,  that  a  previous  rule,  which  was  to 
be  supported  thereby,  had  been  granted.  (See 
Wadhame  v.  R.  R.  Co.,  6  Wright,  303.)  But 
every  Court  of  record  has,  irrespective  of  statute, 
a  power  of  amendment,  which  may  be  exercised 
after  the  expiration  of  the  term.  (R.  R.  Co.  v, 
Bunnell,  31  Smith,  414.)  **  It  has  been  laid  down 
as  a  principle,**  says  Judge  Sharswood,  in  that 
case,  "that  every  Court  of  Record  has  power 
over  its  own  records  so  long  as  they  remain  in- 
complete, and  until  final  judgment  is  rendered, 
and  until  that  time  it  is  the  established  practice 
in  such  Coiuts  to  regard  all  actions,  whether  on 
the  docket  of  the  existing  or  a  former  term,  as 
within  the  jurisdiction  and  control  of  the  Court, 
(i  Tidd*s  Practice,  161,  note  B,  and  cases  there 
cited.)  Any  such  distinctions,  however,  have 
been  entirely  repudiated  in  this  State,  and  the 
general  power  of  amendment  asserted  to  exist  in 
the  Court,  whether  before  or  after  judgment.*' 

Treating  the  amendment  as  having  been  made, 
does  the  evidence  show  that  the  prayer  should  be 
granted? 

The  application  is  to  refer  the  report  back  to 
the  auditor,  in  order  that  the  accountants  may  be 
surcharged  with  the  difference  between  the 
amount  of  rents  of  certain  properties  which  they 
actually  received  and  accounted  for,  and  what,  it 
is  asserted,  during  the  last  five  years  of  their  trust, 
they  might  have  received. 

The  petition  does  not  aver  fraud  or  supine 
negligence ;  but  this,  it  is  said,  is  shown  by  the 
evidence. 

We  are  of  opinion  that,  in  order  to  charge  the 
accountants  with  a  loss  thus  arising,  it  is  not 
enough  that  more  rent  might  have  been  received, 
but  that  it  must  be  shown  there  was  fraud  or 


negligence  in  the  selection  of  the  agent  who  was 
employed  to  attend  to  the  renting  and  collection  of 
the  rents  of  the  real  estate  belonging  to  the  trust. 
The  agent  thus  selected  was  one  who  had  long  been 
connected  with  the  Beck  estate.  He  had,  it  is 
said,  been  brought  up  by  the  father  of  the  testa- 
tor, and  had  been  employed  by  the  testator  him- 
self for  the  very  purposes  for  which  he  was  re- 
tained by  the  accountants.  He  was,  moreover, 
a  responsible  real  estate  agent,  well  known  as 
such  in  the  community,  and  having,  or  being 
supposed  to  have,  a  knowledge  of  the  renting 
value  of  the  properties,  which  the  accountants 
could  not  be  expected  to  possess.  In  addition  to 
this,  his  employment  as  manager  of  the  estate 
had  been  commended  by  the  auditor  in  a  previ- 
ous report,  and  the  opinion  expressed  that  it  was 
wise  to  continue  him  in  the  service  of  the  ac- 
countants ;  and  this  report  had  been  confirmed 
by  the  Orphans*  Court. 

Besides,  there  was  the  further  fact  that  his 
compensation  was  affected  by  the  amount  of  rent 
which  he  collected,  and  there  was  this  additional 
reason  for  assuming  that  he  was  obtaining  the 
greatest  amount  possible. 

It  is  doubtless  true  that  during  and  after  the 
war  there  was  a  great  rise  in  the  value  of  real  es- 
tate and  in  the  amoimt  of  rents.  For  this  very 
property  the  rent  had  been  raised  from  $800  (the 
amount  paid  from  July,  1863,  to  July,  1864),  to 
{1000,  and  finally  to  $1308,  which  sum  was  paid 
from  1866  to  1872. 

It  is  true  that  it  was  shown  that  during  the  pe- 
riod complained  of  (from  1866  to  1872)  other 
properties  in  the  same  neighborhood  were  rented 
at  very  considerably  greater  rents,  and  that  when 
the  property  in  question  was  sold,  in  1873,  ^^  was 
rented  by  the  purchaser,  without  any  repairs,  for 
$3000.  And  witnesses  were  produced  who  tes- 
tified, that  in  their  opinion,  from  ^2000  to  I2400 
was  a  fair  value  per  year  from  1864  to  1872.  One 
of  these  witnesses  was  Mr.  Gummey,  a  real  estate 
agent  of  very  great  experience,  who  fixed  the 
amount  at  from  ^2200  to  ^2400. 

On  the  other  hand,  witnesses,  apparently  just 
as  respectable,  testified  that  in  their  opinion  what 
had  been  received  was  as  nnich  as  the  property 
was  worth ;  and  the  agent  employed  for  the  very 
purpose  of  renting  this  property  declared  that  he 
had  always  tried  to  get  the  highest  amount  possi- 
ble. And  it  is  to  be  observed  that  the  property 
adjoining  on  the  east  (No.  716  Market),  which 
rented,  under  a  lease  for  five  years  ^  from  1866  to 
1873,  ^^  J2200,  in  1873  w^  rented  again  at' 
I4800;  while  the  property  in  question,  which 
until  1873  had  rented  at  $1308,  having  been  then 
sold  to  Mr.  Seabrook,  could  only  be  rented  by 
him  at  I3000,  being  |i8oo  less  than  paid  for  No. 
716  Market.  This  shows  that  the  latter  is  no 
criterion  of  value.  ^ 
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There  were  some  reasons  why  this  property 
could  not  be  rented  for  as  much  as  similar  pro- 
perties in  the  vicinity.  In  the  first  place,  it  was 
important  that  it  should  produce  a  regular  income 
for  the  support  and  maintenance  of  the  petitioner, 
the  testator's  minor  son,  diuring  his  minority. 
Regularity  in  this  respect  was  of  paramount  im- 
portance. Next,  the  property  was  old  and  out 
of  repair,  and  it  was  desirable  to  hold  it,  so  that 
whenever  a  favorable  opportunity  for  sale  offered, 
it  might  be  disposed  of.  For  this  reason  it  was 
not  deemed  wise  to  give  a  lease ;  and  this,  of 
course,  stood  in  the  way  of  obtaining  very  large 
rents. 

But  conceding  that  more  rent  might  have  been 
obtained,  the  most  that  is  established  is,  that  their 
agent  was  inefficient.  It  was  not  the  duty  of  the 
accountants  to  go  from  door  to  door  to  ascertain 
what  other  tenants  in  the  vicinity  were  paying. 
When  they  employed,  with  the  approval  of  the 
Court,  one  whom  they  believed  to  be  competent 
and  reliable,  to  discharge  duties  for  which  they 
had  the  right  to  suppose  he  was  better  fitted  than 
they,  it  would  be*  very  hard  to  visit  upon  them, 
in  the  absence  of  proof  of  fraud  or  knowledge  of 
his  inefficiency,  a  loss  of  this  sort. 

That  a  trustee  shall  not  be  siurcharged  for  a  loss 
which  has  occurred,  "in  case  he  has  exercised 
common  skill,  common  prudence,  and  common 
caution,  but  only  for  supine  negligence  or  for 
wilful  default,*'  is  well  settled.  (Chambersburg 
Sav.  Fund's  Appeal,  26  Smith,  203 ;  Twaddell's 
Appeal,  5  Barr,  15 ;  Moore's  Appeal,  10  Barr, 
435  >  Springer's  Estate,  i  P.  F.  Smith,  342.  See, 
also.  Hill  on  Trustees,  42.) 

In  Biddle's  Appeal  (3  Weekly  Notes,  396 ; 
S.  C,  2  Norris,  340),  it  was  attempted  to  sur- 
charge the  accountants  with  rents  which  they 
might  have  received;  and  it  was  shown  that 
actual  offers  of  higher  rents,  with  security,  were 
made  to  them  directly,  but  the  surcharge  was  not 
sustained. 

The  motion  to  vacate  the  order  made  February 
28th,  1874,  dismissing  the  petition  to  refer  the 
report  back  to  the  auditor,  is  refused. 

We  come  now  to  the  exceptions  to  the  audit- 
or's report  filed  by  the  accountants.  These  re- 
late solely  to  the  question  of  their  compensation. 

The  auditor  allowed  a  commission  of  five  per 
cent,  on  all  income  collected  by  the  accountants 
themselves. 

Upon  the  rents  collected  by  the  agent,  who 
had  charge  of  the  real  estate,  and  who  received  a 
commission  of  five  per  cent,  thereon,  a  commis- 
sion to  the  accountants  of  three  per  cent.  "  for 
the  responsibility  of  receipt  and  disbursement" 
was  allowed.  He  also  allowed  a  commission  of 
two  and  one-half  per  cent,  on  proceeds  of  sale  of 


real  estate,  but  disallowed  a  commission  for  rein- 
vestment of  surplus  income ;  as  he  did  also  a 
claim  of  commissions  on  the  value  of  the  corpus 
of  the  real  estate  in  their  hands  for  final  distribu- 
tion. 

The  exceptions  are  to  the  allowance  of  only 
three  per  cent,  upon  the  income  collected  by  the 
agent ;  to  the  disallowance  of  conmiissions  for 
investment  or  reinvestment,  and  to  the  disallow- 
ance of  the  commission  on  the  value  of  the  cor- 
pus of  the  real  estate. 

As  the  evidence  showed  that  the  services  con- 
nected with  the  collection  of  the  rents  and  the 
care  of  the  real  estate  were  all  performed  by  the 
agent  at  the  expense  of  the  estate,  we  do  not 
think  the  accountants  have  a  right  to  complain 
of  an  allowance  of  three  per  cent.,  viz.,  two  and 
a  half  per  cent,  for  responsibility  and  one-half  of 
one  per  cent,  for  disbursement.  The  disburse- 
ment consisted  principally,  if  not  exclusively,  in 
making  quarterly  payments  to  their  ward,  Charles 
B.  Beck,  who  resided  with  his  grandfather  Rich- 
ard H.  Bayard.  Had  the  property  consisted  of 
numerous  small  tenements,  requiring  the  agency 
of  a  collector,  the  case  would  have  been  different 
As  it  was,  there  were  but  three  buildings,  yield- 
ing an  average  rent  of  I2500,  and,  so  fiau:  as  ap- 
pears, the  rents  might  have  been  just  as  easily 
collected  by  the  accountants  as  by  the  agent. 

That  a  commission  on  the  corpus  of  produc- 
tive real  estate  will  not  be  allowed,  was  decided 
in  Biddle's  Appeal  ^2  Norris,  340),  affirming  the 
adjudication  of  Juage  O'Brien  in  this  Court. 
There  was,  it  is  true,  there  an  allowance  of  J2000 
for  the  services  of  trustees,  lasting  for  nineteen 
years,  in  taking  care  of  real  estate  worth  1 140,000, 
and  yielding  an  income  of  about  $  00  per  an- 
num. The  commissions  on  that  amount  were 
manifestly  inadequate  compensation  for  the  ser- 
vices rendered,  the  property  being  suburban,  and 
requiring  greatly  more  than  the  ordinary  amount 
of  care,  and  the  services,  moreover,  being  ren- 
dered by  the  trustees  themselves. 

In  the  present  case  the  property  was  situated 
in  the  heart  of  the  city,  was  rented  at  what  was 
believed  to  be  its  full  value,  and  no  special  ser- 
vices were  shown,  and  such  as  were  performed 
at  all  were  by  the  agent,  whose  commissions 
were  paid  by  the  esstate. 

That  a  commission  will  not  oe  allowed  for  in- 
vestment or  reinvestment,  where  made  without 
extraordinary  trouble,  was  decided  by  Judge 
King,  in  Barton's  Estate  (i  Parsons,  24),  and 
in  Hemphill's  Estate  (lb,  31).  See,  also,  Hemp- 
hill's Appeal  (6  Harris,  303). 

The  exceptions  must  therefore  be  dismissed, 
and  the  report  of  the  auditor  confirmed. 

Opinion  by  Penrose,  J. 
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Vou  v.]      THURSDA  Y,  MA  Y  2,  1878.        [No.  14. 


S)upreme  Court 


Jan.  '78,  3.  Jan.  15,  1878. 

The  Pennsylvania  Company's  Appeal. 
Etting's  Estate. 

P<yw€rs  of  attorney  to  transfer  stock —  When 
prima  facie  evidence  of  sale. 

A  sealed  power  of  attorney  to  A.  to  transfer  stock  to 
himself  or  to  any  other  ])erson,  which  is  expressly  irrevo- 
cable and  **  for  value  received,"  is  prima  facie  a  sale  of 
the  stock  to  A.  for  a  present  consideration,  and  removes 
from  him  the  burden  of  showing  that  he  i>aid  for  it  at  the 
tmie  of  the  transfer. 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia County. 

Appeal  of  the  Pennsylvania  Company  for  In- 
surance on  Lives,  etc. ,  executors  of  Henry  Etting, 
deceased,  from  a  decree  allowing  the  claim  of 
Miriam  G.  Etting  for  liooo  and  interest  against 
the  said  decedent's  estate.  From  the  adjudica- 
tion of  the  auditing  judge  the  following  fects 
appeared : — 

Henry  Etting  died  in  1876,  leaving  by  will  to 
his  sister,  the  claimant,  for  life,  the  income  of 
140,000,  which  was  nearly  half  his  fortune,  and 
the  right  to  bequeath  $5000  of  the  principal.  Mr. 
Etting  and  his  sister  had  lived  in  the  same  board- 
ing house,  on  affectionate  terms,  for  twenty 
years  previous  to  his  death,  he  contributing  about 
liooo  annually  to  her  support,  and  managing 
all  her  business  affairs  for  her.  About  December 
9,  1869,  she  received  a  legacy  of  |iooo,  which 
he  deposited  in  her  bank  account  in  the  Penn- 
sylvania Company.  On  December  27,  1869, 
J 1000  was  drawn  by  her  from  this  account,  as 
shown  by  the  stub  and  the  check,  to  '*  Henry 
Etting's  order  |iooo,  for  investment  for  my  ac- 
count." The  counsel  for  the  accountants  allowed 
the  claimant  to  testify  that  she  had  never  received 
from  the  testator  any  security  in  which  her  legacy 
was  invested,  and  never  received  any  money 
from  him ;  that  she  did  not  know  that  that  money 
was  ever  invested  by  him  for  her ;  she  did  not 
think  it  was ;  she  had  spoken  to  her  brother  about 
it,  but  he  had  never  told  her  in  what  he  had  in- 
vested the  money,  and  had  never  paid  her  any 
interest ;  she  had  never  asked  him  for  any.  It 
appeared  from  the  stub  of  the  bond  book  of  the 
Lehigh  Valley  Railroad  Company  that  a  registered 


bond  for  ^1000  was  issued  to  the  claimant  on 
November  8,  187 1.  On  January  23,  1872,  the 
claimant  gave  the  following  power  of  attorney : — 
*'  Know  all  men,  etc.,  that  I,  the  undersigned,  for  value 
received,  do  hereby  irrevocab  y  constitute  and  appoint 
Henry  Etting  to  be  my  true  and  lawful  attorney  for  me 
and  in  my  name  and  behalf,  to  sell,  assign  and  transfer 
unto  himself  or  any  other  person  or  persons  one"  [Here 
followed  the  description  of  the  above  mentioned  bondL 
**  Miriam  G.  Etting.     [seal.]'* 

Under  this  power  the  testator,  the  same  day, 
transferred  the  bond  to  himself,  and  the  transfer 
was  made  the  subject  of  this  claim. 

The  claimant  testified  that  she  had  never  owned 
a  bond  of  the  Lehigh  Valley  Company,  and  had 
never  transferred  any  such  bond  to  her  brother. 
The  accountants  testified  that  they  had  been  un- 
able to  find  among  the  testator's  papers  any  in- 
vestment for  his  sister  remaining  in  his  possession 
at  the  date  of  his  death. 

The  auditing  judge  found  that  the  testator  un- 
doubtedly made  the  investment  in  the  Lehigh 
Valley  bond  for  his  sister,  **  which  fact  she  never, 
in  all  probability,  fully  understood  or  has  forgot- 
ten, .  .  .  and  that  he  subsequently  pur- 
chased the  bond  himself  cannot  be  cienied. 
Having  done  this,  in  the  event  of  the  interest 
being  demanded,  and  the  value  of  the  bond  also, 
by  his  sister,  it  would  be  incumbent  on  him  to 
show  that  he  had  paid  her  the  same.  She  would 
not  be  called  upon  to  prove  a  negative."  The 
Court  awarded  the  claimant  |iooo  with  interest 
from  February  15,  1870;  that  date  being  six 
years  previous  to  the  date  of  the  decedent's 
death. 

Exceptions  to  this  award  were  dismissed,  and 
the  Court  in  banc  affirmed  the  adjudication.  The 
accountants  took  this  appeal,  assigning  for  error, 
inter  alia^  the  award  of  any  amount  to  Miss  Et- 
ting as  creditor;  the  award  of  interest  from  Feb- 
ruary 15,  1870,  the  Lehigh  Valley  bond  having 
remained  in  the  claimant's  name  till  February 
20,  1872,  and  there  being  no  proof  that  the  tes- 
tator had  ever  collected  interest  on  the  bond ; 
the  failure  to  find  that  the  power  of  attorney  was 
a  transfer  by  the  claimant  to  the  testator,  and 
that  no  liability  thereunder  was  created. 

y.  G.  Johnson,  for  the  appellants. 

The  legacy  to  the  claimant  being  of  a  sum 
larger  than  the  alleged  debt,  satisfied  it. 
Homer  v,  McGaughy,  12  Sm.  191. 
Wasco's  Appeal,  2  Id.  197. 

The  rule  is  discussed  in  2  Roper  on  Legacies, 
1030.  The  legacy  must  not  be  of  less  amount 
thim  the  debt ;  there  must  not  be  such  a  provi- 
sion as  to  the  time  of  payment  as  to  render  the 
legacy  less  beneficial  than  the  debt ;  the  legacy 
and  the  debt  must  be  of  the  same  general  nature 
with  reference  to  the  subject  of  payment  and  the 
interest  given;  the  legacy  must  not  be  given  for 
a  particular  purpose ;  must  not  be  contingent  or 
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uncertain  ;  the  debt  must  not  be  of  date  subse- 
quent to  that  of  the  will.  The  present  legacy  is 
of  $2400  a  year,  a  sum  certain,  larger  in  amount 
thaji  the  debt,  and  the  requirements  of  the  above 
rule  are  fulfilled.  Extrinsic  evidence  to  rebut  the 
presumption  that  a  legacy  is  a  gratuity  is  admis- 
sible. 

Zeigler  v,  Eckert,  6  Barr,  63. 

The  testator's  transfer  to  himself  of  the  Lehigh 
Valley  bond  did  not  make  him  the  claimant's 
debtor.  The  power  is  in  the  form  usually  de- 
livered in  case  of  sales  of  stocks  or  bonds.  It  is 
expressly  **  irrevocable,"  and  '*for  value  re- 
ceived," and  after  the  lapse  of  time  such  admis- 
sions by  the  claimant  should  be  conclusive. 

Lewis  Wain  Smith,  for  the  appellee. 

Though  a  debt  may  be  extinguished  by  a  legacy, 
a  trust  cannot  be  so  extinguished.  The  testator 
constituted  himself  a  trustee  by  undertaking  to 
invest  the  claimant's  money.  Under  any  circimi- 
stances  the  rule  is  sparingly  applied.  In  Homer 
V,  McGaughy  and  Ziegler  v,  Eckert,  cited  by  the 
appellants,  the  Court  refused  to  apply  it,  and  in 
Wasco's  Appeal  it  was  applied  only  after  the  au- 
ditor had  found  as  a  fact  that  it  was  the  testator's 
intention  to  discharge  the  debt  by  a  legacy.  Here 
the  legacy  was  uncertain,  depending  upon  the 
length  of  the  claimant's  life.  It  was  not  payable 
immediately,  and  was,  in  fact,  no  legacy  at  all. 

2  Williams  on  Executors,  1026. 
Alleyn  v.  Alleyn,  2  Vcs.  Sr.  37. 
Forsight  v.  Grant,  I  Ves.  Jr.  298. 

It  is  not  pretended  that  the  instrument  given 
by  the  claimant  to  her  brother  was  a  bill  of  sale, 
or  anything  but  a  power  to  transfer.  It  is  a  novel 
doctrine  under  which  the  testator  would  be  ac- 
quitted from  the  duty  of  accounting  for  the  pro- 
ceeds of  the  transfer,  and  for  this  doctrine  the 
appellant  cites  no  authorities. 

March  25,  1878.  The  Court.  There  is  no 
dispute  as  to  the  fact  that  on  the  29th  of  Decem- 
ber, 1869,  Henry  Etting,  the  testator,  received 
from  the  appellee,  his  sister,  the  sum  of  $1000 
for  investment  on  her  account.  She  says  in  her 
deposition  that  she  never  received  this  money 
from  him ;  that  she  did  not  know  that  the  money 
had  ever  been  invested  for  her :  she  did  not  think 
it  had.  The  books  of  the  testator  contained  no 
trace  of  any  such  investment.  At  the  time  of 
the  receipt  of  the  ^looo  the  parties  were  living 
together  at  a  boarding  house  in  the  city  of  Phila- 
delphia. It  was  conceded  that  for  several  years 
prior  to  his  death  the  testator  had  expended  about 
J 1 000  per  year  for  the  support  of  his  sister.  He 
also  gave  her  by  his  will  the  income  of  140,000 
for  life,  with  the  right  to  bequeath  I5000  of  the 
principal.  Whatever  may  be  the  merits  of  this 
controversy,  there  can  be  no  ground  to  infer  in 
the  face  of  these  facts  that  Mr.  Etting  intended 


any  wrong  to  his  sister.  He  cannot  give  his  ver- 
sion of  the  transaction,  for  he  is  dead.  The  coun- 
sel representing  his  estate  allowed  the  appellee, 
who  is  the  claimant  here,  to  testify  as  to  her  re- 
collection of  it.  If  there  is  a  difficulty  in  arriving 
at  the  exact  truth,  it  is  in  part  at  least  owing  to 
the  absence  of  documentary  proof,  the  result  of 
the  entire  confidence  between  the  parties.  Had 
the  case  rested  here,  it  is  clear  that  the  claim  of 
the  appellee  would  have  been  barred  by  the 
statute.  But  it  appears  that  on  the  eighth  of 
November,  1871 ,  a  registered  bond  of  the  Lehigh 
Valley  Railroad  Company  for  ^1000  was  issued 
to  the  appellee.  The  auditing  judge  finds  that 
the  ^1000  received  by  the  testator  on  the  29th  of 
December,  1869,  went  into  the  purchase  of  this 
bond.  There  is  nothing  in  the  record  to  support 
this  finding  beyond  the  fact  that  the  two  sums 
are  equal  in  amount.  While  the  evidence  has 
not  been  sent  up,  I  infer  from  the  adjudication 
of  the  Court  below,  that  Miss  Etting's  statement 
and  the  stub  of  the  bond  book  of  the  Lehigh 
Valley  Railroad  Company  were  all  the  Judge  kid 
to  throw  light  upon  this  subject.  He  says  of  the 
former :  **  She  says  she  never  owned  a  bond  of 
the  Lehigh  Valley  Railroad  Company,  and  never 
transferred  any  such  bond  to  her  brother."  That 
she  had  forgotten  or  never  fully  understood  this 
transaction,  as  suggested  by  the  Court  below, 
seems  probable  from  the  fact  that  on  the  twen- 
tieth of  February,  1872,  she  executed  a  formal 
power  of  attorney  to  transfer  the  bond.  Under 
this  power  the  testator,  the  same  day,  transferred 
the  bond  to  himself.  This  transfer  is  made  the 
subject  of  the  present  claim,  the  Court  below 
holding  that  the  burden  of  proof  was  upon  the 
appell^mts  to  show  that  Mr.  Etting  had  accounted 
to  his  sister  for  the  proceeds  of  the  bond ;  and 
inasmuch  as  this  transaction  occurred  within  six 
years,  that  it  was  not  barred  by  the  statute.  The 
paper  referred  to  is  called  a  power  of  attorney. 
But  it  is  something  more.  It  is  under  seal,  irre- 
vocable, and  is  expressly  stated  to  be  **  for  value 
received."  An  ordinary  power  of  attorney  to 
transfer  stock  is  not  irrevocable  and  does  not 
purport  to  be  for  value.  The  instrument  in  ques- 
tion, however,  '\%  prima  facie  z,^^  of  the  bond 
to  the  person  in  whose  favor  it  was  made.  It  is 
precisely  such  a  paper  as  is  in  daily  use  in  the 
stock  market,  and  is  only  given  in  case  of  a  sale 
of  the  stock.  Upon  its  face  it  imported  a  sale  of 
the  bond  to  Mr.  Etting,  the  testator,  for  value, 
with  an  irrevocable  authority  to  him  to  transfer 
it  to  himself.  Its  legal  effect  is  precisely  the 
same  as  if  it  had  contained  the  words,  **  In  con- 
sideration of  the  sum  of  ?  1000  I  authorize  Henry 
Etting,**  etc.  It  closely  resembles  the  case  of  the 
delivery  of  a  conveyance  of  real  estate  or  other 
property  containing  a  receipt  for  the  payment  of 
the  purchase  money.    While  such  teceipt  is  not 
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conclusive  of  such  payment,  and  may  be  rebut- 
ted, it  has  always  been  held  to  be  prima  facie 
evidence.  The  Court  below  held  that  the  power 
of  attorney  was  presumptive  evidence  that  the 
testator  had  not  paid  value  or  accounted  for  the 
bond.  In  other  words,  the  Court  reversed  the 
burden  of  proof,  and  held  that  the  appellee's 
declaration,  under  her  hand  and  seal,  that  she 
had  received  the  value  of  the  bond,  created  a 
presumption  that  she  had  not,  this  too  in  the  face 
of  her  testimony  that  she  had  never  owned  such 
a  bond.  There  is  not  enough  in  the  case  to  jus- 
tify a  decree  against  the  appellants.  There  is 
not  sufficient  light.  It  is  easy  to  make  a  claim 
against  a  dead  man's  estate.  It  is  of  the  highest 
importance  that  such  claims  when  made  should 
be  scrutinized  carefully.  Looking  at  the  surround- 
ings of  this  case,  there  is  nothing  to  commend  it 
to  our  favorable  consideration.  It  was  barred  by 
the  statute  when  the  testator  died.  The  appellee 
made  no  cla'm  upon  him  during  his  lifetime ;  nor 
did  she  ever  speak  to  him  upon  the  subject.  It 
is,  therefore,  a  stale  claim,  and  all  such  claims 
against  the  estates  of  dead  men  should  be  rigidly 
scrutinized.  In  view  of  their  relations — the  mu- 
tual confidence — the  generous  conduct  of  the 
testator  to  his  sister,  it  is  not  likely  that  their 
business  intercourse  was  conducted  upon  strictly 
business  principles,  or  that  care  was  taken  to  pre- 
serve the  evidence  of  payments.  The  memory 
of  the  appellee  was  evidently  at  fault  in  regard 
to  the  Lehigh  Valley  bond,  which,  although  stand- 
ing in  her  name  and  subsequently  transferred  by 
her,  she  had  entirely  forgotten.  Her  memory 
may  have  been  equally  defective  in  regard  to 
other  matters,  particularly  as  the  payment  of  the 
^1000  in  controversy,  its  investment  or  applica- 
tion for  her  benefit  by  the  testator.  While  this 
does  not  necessarily  follow,  it  is  suggestive  of  a 
careful  scrutiny  into  the  merit  of  a  claim  made 
after  so  great  a  lapse  of  time,  and  under  circum- 
stances which  render  it  difficult  to  ascertain  the 
very  truth  of  the  case. 

The  decree  is  reversed  at  the  cost  of  the  ap- 
pellee. 

Opinion  by  Paxson,  J. 

Sharswood,  Mercur,  and  Woodward,  JJ., 
dissent. 


Jan.  '75,  162.  Feb.  5.  1878. 

Wistar  v.  The  City  of  Philadelphia,  to 
use,  etc. 

Municipal  Claims  —  Sheriff^  s  return  to  scire 
facictSy  when  defective  —  Practice  —  Act  of 
J  J  Marchy  1846,  sec,  3 — Designation  of  own- 
ers ^  what  particularity  required. 

A  nmnicipal  claim  filed  against  "the  heirs  of  A.  B., 
deceased,  owners  or  reputed  owners,  or  whoever  may  be 
the  owners,"  efficiently  designates  the  owners. 


To  a  writ  oi  scire  facias  sur  municipal  claim  the  sheriff 
made  return,  "  made  known  by  posting  a  true  and  certi- 
fied copy  of  the  within  writ  on  the  premises  herein  de- 
scribed, December  5,  1874,  and  by  advertising  the  same 
twice  a  week  for  two  weeks  in  the  Evening  Bulletin,  a 
daily  paper  published  in  this  city,  agreeably  to  the  Act  of 
Assembly  in  such  case  made  and  provided." 

Held  (reversing  the  judgment  of  the  Court  below),  that 
this  return  was  fatally  defective  inasmuch  as  it  neither  set 
forth  that  the  posting  was  *<  on  a  conspicuous  part  of  the 

{)remises,"  nor  that  a  "  brief  notice"  of  the  writ  was  pub- 
ished  in  a  daily  paper  two  weeks  before  the  return  day. 

Error  to  the  Common  Pleas  No.  i,  of  Philadel- 
phia County. 

Scire  facias  sur  municipal  claim  for  work  on 
a  culvert  in  front  of  a  certain  property  in  Stiles 
Street,  filed  Oct.  13,  1874,  by  the  city  to  the 
use  of  Mooney,  to  the  use  of  Armstrong,  against 
the  heirs  of  Robert  Wistar,  deceased,  owners  or 
reputed  owners,  or  whoever  may  be  owner.  On 
Nov.  21,  1874,  the  claimant's  attorney  filed  a 
suggestion,  accompanied  by  an  affidavit  of  Arm- 
strong that  Lewis  Wistar  was  the  actual  owner  of 
the  premises,  with  a  known  residence  in  Phila- 
delphia, and  that  on  Oct.  14,  1874,  the  deponent 
had  served  the  original  notice  upon  him.  This 
notice,  after  stating  the  claim  and  describing  the 
property,  concluded  as  follows : — 

*•  You  are  hereby  notified  to  make  payment  of  the  same 
to  the  solicitor  for  claimant  within  ten  days,  and  that  if 
the  same  is  not  paid  within  said  time  a  scire  facias  will  be 
issued,  additional  costs  incurred,  and  the  property  may  be 
sold  at  sheriff^s  sale. 

"  C.  H.  T.  COLLIS,  Cily  Solicitor, 
"  H.  C.  Terry,  Solicitor  for  Claimant, 

«  Solicitors  Office,  No.  625  Walnut  Street." 

On  Nov.  21,  1874,  a  writ  of  scire  facias  was 
issued  against  the  heirs  of  Richard  Wistar,  de- 
ceased, owners  or  reputed  owners,  and  Lewis 
Wistar,  actual  owner.  To  this  writ  the  sheriff 
made  return,  **made  known  by  posting  a  true 
and  certified  copy  of  the  within  writ  on  the 
premises  herein  described,  Dec.  5,  1874,  and  by 
advertising  the  same  twice  a  week  for  two  weeks 
in  the  Evening  Bulletin^  a  daily  paper  published 
in  the  city,  agreeably  to  the  Act  of  Assembly  in 
such  case  made  and  provided,  and  nihil  habet  as 
to  the  defendants."  The  claimant,  then,  having 
filed  proof  of  the  demand  for  payment  of  the 
claim,  as  required  by  the  Act  of  23  March, 
1866,  and  as  served  by  Armstrong,  supra^  ob- 
tained judgment  for  want  of  an  affidavit  of  de- 
fence, and  the  defendant,  Lewis  Wistar,  took 
this  writ  of  error,  assigning  the  judgment  for 
error  in  the  following  specifications:  (i)  Be- 
cause this  claim  was  filed  against  **  the  heirs  of 
Richard  Wistar,  deceased."  (2)  Because  it  did 
not  appear  from  the  sheriffs  return  that  a  copy 
of  the  writ  of  scire  fctcias  had  been  posted  by 
him  **  on  a  conspicuous  part  of  the  premises; " 
(3)  nor  that  a  ''brief  notice"  of  the  writ  had 
been  published  by  him  according  to  law;  (4) 
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nor  did  it  appear  that  the  City  Solicitor  had 
caused  diligent  search  to  be  made  for  the  owner 
or  reputed  owner  before  the  issuing  of  the  writ ; 
(5)  nor  that  notice  had  been  served  on  the 
owner  to  **  make  payment  to  the  City  Solicitor 
within  ten  days**  before  suit  broug:ht ;  and  (6) 
because  it  did  appear,  nothwithstanding  the  sher- 
iffs return  of  nihil  habety  that  upon  the  day  the 
writ  issued  the  owner  or  reputed  owner  had  a 
residence  in  Philadelphia  known  to  the  claimant. 

SharplesSy  for  the  plaintiff  in  error. 

The  method  of  the  constructive  service  of  the 
writ  of  scire  facias  sur  municipal  claim  is  pre- 
scribed by  the  Act  of  March  11,  1846,  sec.  3 
(Purd.  Dig.  1089,  pi.  25).  It  is  obvious  that  in 
a  process  by  which  a  man*s  property  can  be 
taken  from  him  the  requirements  of  the  law  must 
be  closely  followed.  Here  it  neither  appears 
that  the  posting  was  on  a  conspicuous  part  of  the 
premises,  nor  that  a  brief  notice  of  the  writ  was 
published  in  a  daily  paper  two  weeks  before  the 
return  day.  Even  in  the  return  to  a  summons 
the  sheriff  must  set  forth  just  what  he  did,  leaving 
it  to  the  Court  to  judge  whether  the  law  has  been 
complied  with. 

Weaver  v.  Springer,  2  Miles,  42. 

By  the  Act  of  March  23,  1866  (Purd.  Dig. 
109 1, pi.  42),  it  is  provided  that  before  any  scire 
facias  shall  issue  on  such  a  claim  *  *  it  shall  be  the 
duty  of  the  City  Solicitor  to  cause  diligent  search 
to  be  made  by  an  assistant  or  clerk  for  the  owner 
or  reputed  owners  .  .  .  and  to  serve  him  or  her 
with  a  written  or  printed  notice  to  make  pay- 
ment to  the  City  Solicitor  within  ten  days.** 

It  does  not  appear  that  the  search  was  made 
by  any  assistant  or  clerk  of  the  City  Solicitor. 
The  notice  directed  payment  to  the  solicitor  of 
the  claimant,  leaving  it  uncertain  which  solicitor 
was  to  be  paid. 

H,  C,  Terry,  contra. 

A  claim  filed  against  the  heirs  of  A.  B.  is  suffi- 
ciently certain. 

Northern  Liberties  v.  Coates,  3  H.  247. 
Delaney  v.  Gault,  6  C.  67. 

Every  intendment  is  in  favor  of  the  regularity 
of  the  sheriff's  return. 

Cadmus  v,  Jackson,  2  Sm.  301. 

City  V,  Edwards,^2  Weekly  Notes,  102. 

Search  for  the  property  owner  was  made  by 
Armstrong,  who  \f2&pro  hac  vice  assistant  of  the 
City  Solicitor.  Proof  of  his  authority  is  found 
in  the  signature  of  the  City  Solicitor  to  the  notice 
served  by  him.  That  this  notice  was  also  sic;ned 
by  the  claimant's  solicitor  is  immaterial.  Pay- 
ment could  have  been  made  to  either.  The 
City  Solicitor  may  designate  an  agent  to  whom 
such  payment  may  be  made,  and  the  receipt  of 
such  agent  is  a  valid  acquittance. 
Ciiy  V.  Cottage  Co.,  9  Phila.  85. 

March  11,  1878.  The  Court.  On  the  13th 
of  October,  1874,  the  city  of  Philadelphia  filed 


in  the  Court  below,  to  the  use  of  George  W. 
Mooney,  a  lien  against  the  lot  described  therein 
for  the  sum  of  ^291.02  for  the  construction  of  a 
sewer  in  front  thereof,  authorized  by  ordinance 
of  Councils,  and  against  **  the  heirs  of  Richard 
Wistar,  deceased,  owners  or  reputed  ownersy^  or 
whoever  may  be  owner.**  On  the  same  day  the 
lien  was  marked  to  the  use  of  William  Armstrong. 
On  the  2ist  of  November,  1874,  the  claimant's 
attorney  filed  a  suggestion  that  Lewis  Wistar  was 
the  actual  owner  of  the  lot  aforesaid,  and  the 
same  day  a  writ  of  scire  facias  was  issued  on  the 
said  lien,  warning  the  heirs  of  Richard  Wistar, 
deceased,  owners  or  reputed  owners,  and  Lewis 
Wistar,  actual  owner,  to  appear  and  show  cause, 
etc.  To  this  writ  the  sheriff  made  return, 
**made  known  by  posting  a  true  and  certified 
copy  of  the  within  writ  on  the  premises  herein 
described,  December  5,  1874,  and  by  advertising 
the  same  twice  a  week  for  two  weeks  in  the 
Evening  BttUetin,  a  daily  paper  published  in  the 
city,  agreeably  to  the  Act  of  Assembly  in  such 
case  made  and  provided,  and  niJul  habet  as  to 
the  defendants.** 

The  claimant,  having  filed  proof  of  a  demand 
for  payment  of  the  claim  due,  under  the  Act  of 
23  March,  1866  (P.  L.  303),  proceeded  to  take 
judgment  for  want  of  an  affidavit  of  defence. 
This  writ  of  error  was  sued  out  to  said  judgment, 
and  a  nuniber  of  assignments  of  error  have  been 
filed  alleging  irregularities  in  the  proceedings. 
I  will  consider  them  in  their  order. 

(i)  This  assignment  is  not  sustained.  It  was 
held  in  Northern  Liberties  v,  Coates*s  heirs  (3 
Harris,  245)  that  a  municipal  claim  filed  against 
the  **  heirs**  of  J.  C,  deceased,  owner  or  reputed 
owner,  or  whoever  may  be  owner,  and  describ- 
ing the  real  estate  against  which  it  is  claimed  as 
a  lien,  is  a  sufficient  designation  of  the  ownership 
of  the  premises.  It  is  not  denied  in  the  case  at 
bar  that  the  property  is  properly  described,  but 
it  is  alleged  that  the  words  "heirs  of  Richard 
Wistar,  deceased,**  do  not  sufficiently  designate 
the  ownership.  This  is  a  proceeding  in  rem. 
The  purpose  of  the  description  of  the  property 
and  the  designation  of  the  owner  or  reputed 
owner  is  to  give  notice  to  the  true  owner.  It 
was  conceded  that  Richard  Wistar  was  deceased 
at  the  time  the  claim  was  filed. 

Can  it  be  said  that  filing  it  against  his  '*hein'* 
is  not  calculated  to  give  such  notice?  It  is  true 
it  does  not  designate  any  particular  persons. 
But  the  heirs  may  be  unknown  to  the  claimant, 
and,  as  was  said  in  the  case  above  cited,  **may 
be  at  a  distance,  or  even  in  foreign  countries." 
Land  may  be  assessed  as  belonging  to  the  **  widow 
and  heirs**  of  a  decedent.  (Wheeler  r.  Anthony, 
10  Wend,  346.)  The  Act  of  22  April,  1846, 
sec.  23  (P.  L.  486),  provides  that  the  real  estate 
of  a  decedent  may  be  taxed  in  the  name  of  the 
heirs  generally  by  their  designation  as  heirs. 
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(2  and  3)  These  assignments  allege  error  in 
entering  judgment  for  the  reason  that  the  sheriflfs 
return  does  not  show  a  proper  service.  The  3d 
section  of  the  Act  of  11  March,  1846  (P.  L.  115), 
provides  that  all  such  writs  of  scire  facias  shall 
be  served  "  by  posting  a  true  and  attested  copy 
of  the  writ  on  a  conspicuous  part  of  the  premises 
therein  described,  and  by  publishing  a  brief 
notice  thereof  in  a  daily  newspaper  in  said 
county  twice  a  week  for  two  weeks  before  the 
return  day.**  As  before  observed,  this  is  a  pro- 
ceeding in  rem.  It  may  be  carried  to  the  extent 
of  judgment,  execution,  and  sale  without  actual 
notice  to  the  real  owner.  It  is  therefore  the 
more  important  that  every  essential  requisite  of 
the  Act  of  Assembly  prescribing  the  mode  of 
service  should  be  complied  with.  The  return  of 
the  sheriff  must  show  such  compliance.  The 
return  in  this  case  is  fatally  defective  for  two 
reasons :  First.  It  does  not  show  that  a  true  and 
attested  copy  of  the  writ  was  posted  on  a  con- 
spicuous part  of  the  premises  for  two  weeks  be- 
fore the  return  day^  and  secondly,  it  does  not 
show  publication  as  required  in  a  daily  paper  for 
two  weeks  before  the  return  day.  On  the  con- 
trary, it  appears  that  the  writ  was  posted  Decem- 
ber 5  th,  which  was  but  a  day  or  two  before  the 
return  diay,  and  the  advertisement  in  the  Bulletin, 
for  aught  that  appears  in  the  return,  might  have 
been  inserted  after  the  return  day.  Nor  is  this 
omission  aided  by  the  additional  averment  of  the 
return  that  it  was  "agreeably  to  the  Act  of 
Assembly.*'  It  is  the  duty  of  the  sheriff  to  re- 
turn the  mode  of  service.  The  Court  can  then 
determine  whether  it  was  in  accordance  with  the 
Act  of  Assembly.  This  is  the  rule  even  in  case 
of  a  summons.  Delaney  v,  Gault,  6  Casey,  63, 
Cadmus  v.  Jackson,  2  P.  F.  S.  295,  and  other 
cases  cited  by  defendant  in  error,  are  not  in  con- 
flict with  this  view.  They  decide  that  a  pur- 
chaser at  a  sheriflfs  sale,  under  a  judgment 
obtained  in  a  scire  facias  on  such  claims,  is  not 
bound  to  show  that  the  Acts  of  Assembly  have 
been  strictly  complied  with.  He  is  protected  by 
the  judgment.  But  here  the  defendant,  the  true 
owner  of  the  premises,  comes  in  and  asks  to  have 
a  judgment  entered  upon  a  claim  and  process  of 
which  he  had  no  actual  knowledge  set  aside  be 
cause  service  was  not  made  in  the  manner  re- 
quired by  law.     The  cases  are  radically  different. 

(4,  5,  and  6)  These  assignments  are  not  sus- 
tained. There  was  an  affidavit  filed  showing  a 
demand  upon  the  owner  for  payment  of  the 
claim,  and  we  are  not  prepared  to  say  that  a 
judgment  upon  a  return  of /y/^7^i3^/ is  erroneous, 
even  when  the  defendant  had  a  known  residence 
in  the  city.  It  might  be  a  persuasive  reason  with 
the  Court  below  to  open  a  judgment  entered 
under  such  circumstances,  but  we  cannot  say  as 
a  matter  of  law  that  it  was  erroneous. 


Judgment  reversed  and  a  procedendo  awarded. 
Opinion  by  Paxson,  J. 

Wistar  v.  City  of  Philadelphia  to  use,  etc. 

(Three  cases.) 

March  11,  1878.  The  Court.  The  judg- 
ment in  each  of  the  above  cases  is  reversed  and 
0. procedendo  awarded. 

Opinion  by  Paxson,  J. 


Oct.  &  Nov.  '77, 126.  Nov.  10,  1877. 

City  of  Pittsburgh  v.  Biggert,  adm'r. 

Militia — Armory — Liability  of  counties  and  cities 
for  rent  of— Act  of  May  4,  1864. 

It  is  the  duty  of  the  counties  and  cities  of  the  Common- 
wealth, under  the  Act  of  May  4,  1869,  to  provide  armories 
for  the  militia  resident  within  their  respective  limits,  for 
the  rent  of  which  they  are  entitled  to  fa«  mdemniBed  out 
of  the  "  brigade  fund." 

Application  having  been  made  on  behalf  of  the  Du- 
quesne  Grays  of  Pittsburgh,  a  mUitia  organization,  to  the 
mayor  of  Pittsburgh  for  an  armory,  he  referred  the  matter 
to  the  police  committee  of  the  city  councils,  which  com- 
mittee appointed  a  sub-committee,  who  rented  certain 
premises  for  the  purpose.  It  did  not  appear  that  the 
police  committee  had  authority  to  bind  the  city,  and  the 
city  councils  neither  authorized  nor  ratified  the  arrange- 
ment. A  portion  of  the  rent  was  pafd  out  of  the  "  brigade 
fund,"  and  assumpsit  brought  against  the  city  for  the  bal-  i 
ance: 

Held,  that,  it  being  the  duty  of  the  city  to  provide  such 
armory,  it  was  liable  therefor  in  an  action  for  use  and  occu- 
pation. 

Error  to  the  Common  Pleas  No.  i,  of  Alle- 
gheny County. 

Assumpsit,  by  F.  C.  Biggert,  administrator  of 
Rody  Patterson,  deceased,  against  the  City  of 
Pittsburgh,  for  the  rent  of  certain  premises 
occupied  as  an  armory  by  a  battalion  of  militia 
resident  in  the  city. 

At  the  trial,  before  Collier,  J.,  it  was  proved 
that  in  1870  the  commanding  officer  of  the 
Duquesne  Grays  of  Pittsburgh,  a  portion  of  the 
militia  of  the  State,  organized  and  acting  under 
the  State  militia  laws,  made  application  to  the 
mayor  of  Pittsburgh  for  an  armory  for  the  use  of 
said  organization.  This  application  was  made 
under  section  64  of  the  Act  of  May  4,  1864  (P. 
L.  221,  Purd.  Dig.  1049,  pi.  84),  which  pro- 
vides as  follows : — 

'*  The  commissioners  of  counties,  or  mayor  and  council- 
men  of  cities,  shall  provide  for  each  company  of  militia, 
within  the  limits  of  their  respective  places,  a  suitable 
armory  or  place  of  deposit  for  the  arms,  equipments,  and 
equipage  furnished  it  by  the  State.  When  a  company  is 
formed  from  different  places,  the  location  of  such  armory 
or  place  of  deposit  shall  be  determined  by  a  majority  of 
its  members,  the  rent  of  which  armory  shall  be  paid  out 
of  the  brigade  fund." 
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The  mayor  brought  the  matter  up  before  the 
police  committee  of  councils,  who  appointed  a 
sub-committee  of  three  to  attend  to  the  matter. 
This  sub-committee  leased  certain  premises  from 
the  plaintiff's  decedent  for  a  term  of  three  years, 
at  1 1 800  per  annum,  and  reported  their  action 
to  the  police  committee.  The  premises  were 
occupied  as  an  armory  by  said  organization. 
One  year's  rent  was  paid,  the  money  therefor 
being  provided  out  of  the  **  brigade  fund,'*  as 
provided  for  in  the  above  Act. 

This  suit  was  subsequently  brought,  in  1876, 
to  recover  the  rent  for  the  remainder  of  the 
term. 

The  defendant's  counsel  asked  the  Court  to 
instruct  the  jury  to  find  for  the  defendant,  (i) 
because  the  city  councils  had  not  authorized  the 
renting  of  the  premises;  and  (2)  because,  under 
the  64th  section  of  the  Act  of  May  4,  1864,  the 
city  was  in  any  event  merely  the  agent  of  the 
State  for  the  disbursement  of  the  brigade  fund, 
out  of  which  the  plaintiff's  claim  is  payable. 
Refused.  The  Court  charged  the  jury,  if  they 
believed  the  evidence  on  the  part  of  the  plaintiflf, 
to  find  for  him. 

Verdict  and  judgment  accordingly  for  plaintiff, 
for  I4428.  The  defendant  took  this  writ,  assign- 
ing for  error  the  refusal  of  its  points  and  the 
charge  of  the  Court  as  above  stated. 

The  case  was  submitted  on  paper  books,  with- 
out oral  argument. 

Thos.  S.  BigeloWy  city  solicitor,  for  the  plain- 
tiff in  error,  in  his  printed  argument  contended 
that  the  mayor  and  city  councils  should  have 
acted  conjointly  by  ordinance  before  any  liability 
for  the  rent  could  be  fixed  on  the  city. 
Act  of  May  4,  1864,  section  64,  supra. 

The  militia  is  an  organization  created  under 
general  laws  for  the  advantage  of  the  whole  State, 
and  it  was  never  intended  that  any  particular 
city  or  county  should  bear  more  than  its  propor- 
tionate share  of  the  burden  of  its  maintenance. 
It  was  necessary  that  some  one  act  for  the  State 
in  renting  armories,  etc.,  and  while  the  officers 
of  each  company  or  regiment  might  have  been 
designated  for  this  purpose,  the  legislature  no 
doubt  thought  that  this  duty  could  be  better  per- 
formed by  the  commissioners  of  counties  and  the 
mayor  and  councilmen  of  cities ;  but  their  acts 
create  no  liability  on  the  part  of  the  respective 
corporations. 

The  64th  section  of  the  Act  of  May  4,  1864, 
supra,  expressly  provides  that  the  rent  of  armo- 
ries **  shall  be  paid  out  of  the  brigade  fund." 

Thos,  M,  Marshall,  contra. 

Jan.  7,  1878.  The  Court.  By  the  64th 
section  of  the  Act  of  the  4th  of  May,  1864,  it 
was  directed  that  "the  commissioners  of  coun- 
ties, or  the  mayor  and  councilmen  of  cities/' 


should  ''provide  for  each  company  of  militia 
within  the  limits  of  their  respective  places,  a  suit- 
able armory,  or  place  of  deposit  for  the  anns, 
equipments,  and  equipage  furnished  by  the  State, 
....  the  rent  of  which  armory  should  be  paid 
out  of  the  brigade  fund."  Under  this  statutory 
provision  an  application  for  quarters  was  made  to 
the  mayor  of  Pittsburgh  on  behalf  of  a  military 
organization,  described  in  the  testimony  indiffer- 
ently as  a  "  company"  and  a  "battalion  "  known 
as  the  Duquesne  Grays.  The  mayor  referred  the 
application  to  the  police  committee  of  the  dty 
councils,  and  three  members  of  that  committee 
we^e  appointed  a  sub-committee  to  make  the  re- 
quired selection.  They  concluded  an  arrange- 
ment with  Rody  Patterson  for  the  occupancy  of 
the  second  and  third  floors  of  a  building  on  Fourth 
Avenue  for  three  years,  at  an  annual  rent  of 
eighteen  hundred  dollars.  The  premises  were 
occupied  by  the  organization  throughout  the  term. 
Rent  was  paid  for  one  year,  and  this  suit  was 
brought  to  recover  the  arrears. 

It  is  shown  by  the  evidence  that  the  sub- 
committee reported  to  the  police  committee  the 
agreement  they  had  made.  But  there  is  nothing 
in  the  paper  books  tending  to  prove  that  any 
action  was  taken  by  the  city  councils.  They 
neither  authorized  nor  ratified  the  agreement. 
And  it  does  not  affirmatively  appear  that  the  right 
to  bind  the  city  by  their  contract  was  within  the 
scope  of  the  police  committee's  powers.  It  was 
insisted  on  at  the  trial  and  in  the  argument  here, 
that,  on  this  ground  of  the  entire  feilure  of  evi- 
dence of  participation  by  the  councils,  the  plain- 
tiff could  not  recover.  If  it  were  clear  that  the 
action  was  on  the  express  contract,  the  view  of 
the  counsel  might  be  sustainable.  But  for  aught 
that  appears  it  may  have  been  brought  for  the 
use  and  occupation  of  the  premises.  All  that  the 
docket  entries  set  out  are  the  issuing  of  a  sum- 
mons in  case  and  the  filing  of  a  plea,  without  re- 
citing it  or  indicating  its  character.  Ample 
evidence  that  possession  of  the  rooms  was  taken 
and  retained  for  three  years  was  produced.  Some 
of  the  witnesses  testified  to  facts  from  which  the 
jury  could  infer  that  the  possession  was  of  a  kind 
to  give  it  public  notoriety.  No  objection  was 
made  during  the  term  on  behalf  of  the  dty  to  the 
agreement  the  police  committee  had  entered 
into.  Eighteen  hundred  dollars  on  account  of 
the  rent  were  paid  out  of  the  brigade  fund  to  Mr. 
Patterson.  And,  above  all,  the  organization  was 
legally  entitled  to  an  armory  which  the  city  was 
legally  bound  to  provide.  Assuming  in  the  ab- 
sence of  the  pleadings,  as  it  is  due  to  the  judge 
who  tried  the  cause  to  assume,  that  the  nature  of 
the  action  was  such  as  to  warrant  the  submission 
of  the  facts  to  the  jury,  it  was  not  error  to  chaigc 
that,  if  the  plaintiflfs  evidence  was  believed,  be 
was  entitled  to  a  verdict. 
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As  another  ground  of  defence,  it  was  urged  that 
the  Act  of  1864  made  the  mayor  and  councils 
the  mere  agents  of  the  State  in  contracting  for 
the  armory,  and  that  no  liability  for  rent  beyond 
the  amount  to  be  realized  from  the  brigade  fund 
could  be  charged  on  them.  But  the  city  officers 
were  required  to  '*  provide'*  an  armory.  They 
could  do  this  by  leasing,  purchasing,  or  erecting 
a  proper  building,  or  by  appropriating  to  military 
use  some  building  belonging  to  the  municipality. 
They  would  be  entitled  to  reimbursement  out  of 
the  brigade  fund  in  either  case.  That  was  a 
source  of  compensation  to  which  the  Act  certainly 
could  not  have  intended  to  relegate  the  lessor. 
To  do  that  would  be  to  cast  the  duty  of  providing 
the  armory,  not  on  the  city,  but  on  him.  This 
"  brigade  or  county  miUtary  fund,*'  as  it  is  de 
scribed  in  the  Act  of  the  7th  of  April,  1870,  is 
made  up  of  taxes  duly  assessed,  collected  by  the 
oflScer  who  collects  the  general  taxes,  and  paid 
into  the  county  treasury,  to  await  the  order  of  the 
board  of  officers  of  the  proper  brigade.  Its 
amount  can  be  readily  ascertained,  and  informa- 
tion as  to  the  extent  of  the  demands  upon  it  can 
always  be  furnished  by  the  members  of  the  mili^ 
tary  board.  With  such  means  of  knowledge  there 
should  be  no  embarrassment  in  securing  adequate 
provision  of  armories  for  their  military  companies 
by  the  municipal  authorities.  Their  expenditures 
can  easily  be  made  proportionate  to  the  amount 
the  law  has  dedicated  to  their  reimbursement. 
But  if  they  provide  accommodations  for  any 
organization  by  contract  with  an  individual  pro- 
perty owner,  they  are  boimd  to  comply  with  its 
stipulated  terms.  The  brigade  fund  was  designed 
to  be  an  indemnity  to  them,  and  not  means  of 
payment  within  the  property  owner's  reach. 

Judgment  affirmed. 

Opinion  by  Woodward,  J. 


Jan.  '78. 


March  7,  1878. 


Mary  Finkbone's  Appeal. 


Statute  of  limitations — Deposit  of  money  not 
within  the  operation  ofj  until  after  demand- — 
Acknowledgment  of  claim,  by  subsequent  writ- 
ing upon  the  same  paper  with  receipt  for  money 
deposited. 

The  statute  of  limitations  docs  not  begin  to  run  until 
the  cause  of  action  has  accrued. 

F.  deposited  money  with  W.  who  gave  a  receipt  as  fol- 
lows :  "  Received  of  Mary  Finkbone,  at  different  times 
since  1862,  ^75  for  safe  keeping,  which  is  to  be  returned 
to  her  in  such  amounts  as  she  may  want.  Penrose  Wiley.'' 
Subsequently,  within  six  years  of  bringmg  suit  for  this 
sum,  W.  wrote  a  similar  receipt  for  ^30  upon  the  same 
paper  with  the  former.  More  than  six  years  had  elapsed 
from  the  date  of  the  first  receipt  before  demand  or  claim 
was  made  by  F.  upon  it : 


Held^  that  the  first  receipt  was  for  a  deposit  to  be  re- 
turned on  demand,  and  that  the  statute  could  not  run  until 
after  demand  was  made. 

Held  further^  that  the  giving  of  the  second  receipt,  upon 
the  same  paper  with  the  &st,  amounted  to  a  restatement  of 
the  account  between  the  parties,  and  was  a  sufEcient  ac- 
knowledgment to  bar  the  statute. 

Laforge  v.  Jayne,  9  Barr,  410  overruled. 
Girard  Bank  v.  Bank  of  Penn  Township,  3  Wr.  92, 
afhrmed  and  followed. 

Appeal  from  the  Common  Pleas  of  Berks 
County. 

Appeal  of  Mary  Finkbone  from  a  decree  con- 
firming the  report  of  an  auditor  appointed  to 
audit  and  distribute  the  assigned  estate  of  Penrose 
Wiley. 

The  following  were  the  material  facts:  Dr. 
Penrose  Wiley  made  an  assignment  for  the  benefit 
of  his  creditors,  on  September  2,  1874.  He 
died  April  19,  1875.  His  assignee  filed  an  ac- 
count of  his  trust,  April  7,  1876.  Before  the 
auditor  appointed  to  audit  this  account  appeared 
Mary  Finkbone,  who  had  frequently  left  different 
sums  with  Dr.  Wiley  for  safe  keeping.  She  pre- 
sented, together  with  several  others  of  later  date, 
the  following  receipts,  both  being  written  upon 
the  same  piece  of  paper : — 

Received  of  Mary  Finkbone  at  different  times  since 
1862,  four  hundred  and  seventy-five  dollars — for  safe 
keeping — which  is  to  be  returned  to  her  in  such  amounts 
as  she  may  want.  Penrose  Wiley. 

;^75.oo.     Leesport,  May  15,  1868. 

Received  October  1 1,  1869,  of  Mary  Finkbone,  thirty 
dollars,  to  be  kept  and  returned  to  her  whenever  she  shall 
want  it. 

feo.oo.  Penrose  Wiley. 

The  auditor  refused  to  allow  the  claim  for 
J475  on  the  ground  that  it  was  barred  by  the 
statute  of  limitations.  To  this  ruling  of  the  au- 
ditor Mrs.  Finkbone  filed  exceptions.  The  Court 
dismissed  the  exceptions  and  confirmed  the  report 
of  the  auditor  (Lassaman,  A.  L.  J.,  giving  the 
opinion). 

Mrs.  Finkbone  took  this  appeal,  assigning  for 
error  the  decree  of  the  Court. 
A,  G,  Green f  for  the  appellant. 
The  sum  claimed  by  the  appellant  must  be  re- 
garded as  a  deposit  subject  to  be  drawn  at  the 
pleasure  of  the  depositor.  The  contract  between 
the  parties  was  for  payment  on  demand,  and  no 
cause  of  action  occurred  until  such  demand  was 
made.  The  cases  show  that  demand  need  not 
be  made  within  the  six  years. 

Girard  Bank  v.  Bank  of  Penn  Township,  3  Wr.  92. 

Thorpe  «/.  Booth,  21  Eng.  C.  L.  Rep.  468. 
The  writing  of  the  second  receipt  upon  the 
same  paper  with  the  first,  was  a  sufficient  ac- 
knowledgment of  the  debt  to  bar  die  statute. 

Johns  V,  Lantz,  13  Sm.  324. 

McOelland's  Ex'r  v.  West,  20  Sm.  183. 

Patton's  £x*r  r.  Hassinger,  19  Sm.  311. 
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Garret  B,  Stevens ^  contra. 
The  paper  in  question  ^as  evidently  Jntenaed 
for  a  due  bill ;  and,  where  a  demand  is  necessary 
to  complete  a  plaintiff's  cause  of  action,  it  must 
be  made  within  six  years. 

Morrison  r.  Mullin,  lo  Casey,  12. 
Campbell  v,  Boggs,  12  Wr.  524. 
There  was  no  acknowledgment   to  bar  the 
statute. 

Burr  V,  Burr,  2  Casey,  234. 
Barclay's  Appeal,  14  Sm.  69. 


March  25,  1878.  The  Court.  The  ques- 
tions presented  for  our  consideration  are,  (i) 
Whether  the  paper,  executed  by  Dr.  Wiley  to  the 
appellant,  is  of  such  a  character  as  to  bring  it 
within  the  operation  of  the  statute  of  limitations? 
(2)  Affirming  this  proposition,  was  there  such  a 
subsequent  acknowledgement  of  the  claim  as  re- 
lieved it  from  the  bar  of  that  statute  ? 

The  paper  under  consideration  is  in  the  words 
and  language  following,  to  wit:  "Received  of 
Mary  Finkbone,  at  different  times  since  1862, 
four  hundred  and  seventy-five  dollars,  for  safe 
keeping,  which  is  to  be  returned  to  her  in  such 
amounts  as  she  may  want.  $475.00.  Leesport, 
May  15,  1868.  Penrose  Wiley."  On  the  same 
piece  of  paper,  and  immediately  under  the  above 
receipt,  is  the  following:  ** Received,  October 
II,  1869,  of  Mary  Finkbone  thirty  dollars,  to  be 
kept  and  returned  to  her  whenever  she  shall  want 
it.     J30.00.     Penrose  Wiley." 

It  is  obvious  that  the  obligation,  first  above 
stated,  is  not  in  the  natiure  of  a  due  bill,  but 
rather  in  the  nature  of  a  bailment  for  safe  keep- 
ing, or  of  a  deposit,  to  be  returned  on  demand. 

It  was  due  and  payable  only  from  the  time 
when  demand  was  made,  and  until  such  demand 
no  suit  would  lie  for  its  recovery.  Such  being 
'  the  fact,  the  case  is  brought  directly  within  the 
ruling  of  the  Girard  Bank  v.  The  Bank  of  Penn 
Township  (3  Wr.  92),  wherein  it  was  held  that 
the  bank  could  not  defend  against  a  claim  for  a 
deposit,  on  the  ground  that  no  demand  had  been 
made  therefor  within  six  years. 

This  decision  is  put  upon  the  ground  that  the 
engagement  by  the  bank,  with  the  depositor,  was 
not  to  pay  absolutely  and  immediately,  but  only 
when  payment  should  be  required,  and  that  it 
followed  that  no  right  of  action  existed,  nor  did 
the  statute  begin  to  run,  until  after  demand 
made.  It  is  idso  noteworthy  that  the  case  of 
iThoi^  V  Booth  (i  Ry.  &  Moody,  388)  is  ap- 
proved, in  which  the  same  rule  is  applied  to  a 
note  payable  on  demand  given  by  one  private 
person  to  another. 

Were  there  no  other  Pennsylvania  authority 
bearing  upon  this  subject,  we  might  consider  the 
question  as  authoritatively  settled,  but  we  have 
Laforge  v.  Jayne  (9  Barr,  410),  which  would 
seem  to  adopt  a  principle  the  very  converse  of 


that  above  stated.  It  was  there  held  that  a  prom- 
ise to  return  a  specific  sum  on  demand,  borrowed 
in  Pike  County  checks,  was  barred  by  the  statute 
if  demand  were  not  made  within  six  years  from 
the  date  of  the  promise,  and  Codman  v.  Rogers 
(10  Pick.  112)  was  cited  in  support  of  the  rulmg. 
Now,  it  is  remarkable  that  Judge  Strong,  who 
delivered  the  opinion  in  the  Girard  Bank  case, 
does  not  mention  Laforge  v.  Jayne,  though  it 
was  cited  by  the  counsel  for  the  plaintiff  in  error, 
but  he  does  refer  to  Codman  v,  Rogers,  on  which 
it  was  based,  in  order  to  show  that  this  latter  case 
was  not  authority  for  the  rule  adopted.  The  two 
cases  do  indeed  present  some  differences  by 
which  they  might  have  been  distinguished ;  btrt 
it  was  no  doubt  felt  that  any  effort  of  that  kind 
must  be  regarded  as  but  a  fictitious  attempt  to 
exhibit  a  difference  in  cases  which,  though  slightly 
variant  in  fact,  were  not  so  in  principle,  there- 
fore the  case  itself  was  passed  sub  siientio,  whilst 
its  doctrine  was  overruled. 

We  feel  warranted  in  adopting  the  later  case, 
not  only  because  it  was  the  more  carefully  con- 
sidered, but  also  because  it  accords  better  with 
ihe  general  rule  that  the  statute  cannot  begin  to 
run  imtil  the  cause  of  action  has  accrued. 

In  addition  to  the  reason  thus  stated,  there  is 
yet  another  why  the  statute  does  not  operate  as 
a  bar  in  this  case.  As  has  already  been  stated, 
Dr.  Wiley  wrote  the  subsequent  receipt  of  Octo- 
ber nth,  1869,  upon  the  same  piece  of  paper 
and  directly  under  the  former. 

It  is  very  certain,  therefore,  that  the  claim  in 
controversy -was,  at  that  time,  not  only  before 
his  eyes,  but  in  his  possession ;  when,  therefore, 
he  wrote  the  subsequent  receipt  upon  it  and  re- 
delivered it,  what  was  that  but  an  acknowledg- 
menty  in  the  most  distinct  and  unequivocal  man- 
ner, that  on  the  nth  of  October,  1869,  he  held, 
for  the  use  of  Mary  Finkbone,  four  hundred  and 
seventy-five  dollars,  plus  thirty,  or  a  gross  sum  of 
five  hundred  and  five  dollars  It  amounts  to  a 
restatement  of  the  account  in  wnich  thirty  dollars 
are  added  to  the  former  indebtedness.  It  is  pre- 
cisely, in  its  effect,  as  though  Dr.  Wiley  had  de- 
livered to  the  appellant,  at  the  date  of  the  last 
receipt,  an  account  stated  setting  forth  the  re- 
ceipt of  J475.00  on  the  15th  of  May,  1868,  and 
of  ^30.00  on  the  1 1  th  of  October,  1 869.  Under 
this  view  of  the  case  we  need  hardly  add  that  the 
statute  formed  no  bar  to  the  claim  in  contro- 
versy, and  that  that  claim  ought  not  to  have  been 
rejected. 

The  decree  of  the  Court  of  Common  Pleas  is 
reversed,  tosts  to  be  paid  out  of  the  assigned  es- 
state,  and  a  redistribution  ordered. 

Opinion  by  Gordon,  J.  Woodward,  J.,  ab- 
sent. 
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Oct  &  Nov.  '76,  23a  Oct.  22,  1877. 

Parkinson  for  use,  etc.,  v.  The  City  of 
Parker. 

Pleading — Bond  made  by  corporation — Presump- 
tion of  authority — Usury — Effect  of  charge  qf 
interest  higher  than  legcU  rate — Non-suit — 
Practice, 

Where  pleas  admit  the  due  execution  of  a  bond  de- 
clared on,  the  plaintiff  has  a  prima  facie  case,  and  the 
entry  of  a  compulsory  non-suit  is  error. 

Where  the  plea  n4m  est  factum  is  required  by  rule  of 
Court  as  well  as  by  general  practice,  the  plea  nil  debet  is 
demurrable.  * 

The  seal  of  a  corporation  to  a  bond  S&  prima  facie  evi- 
dence of  the  authority  of  the  corporation  to  make  it. 

The  (act  that  a  bond  calls  for  eight  per  cent,  interest 
does  not  invalidate  the  obligation,  it  is  only  void  as  to  the 
excess  over  the  legal  rate  of  interest. 

Berks  and  Dauphin  Turnpike  v,  Meyers,  6  S.  &  R.  16; 
approved* 

Enror  to  the  Common  Pleas  of  Armstrong 
County. 

Debt  on  a  bond  bearing  date  Novembcft  21^ 
1872,  for  ^500  with  eight  per  cent,  interest,  by 
John  Parkinson  for  the  use  of  Oveng  and  Colter 
against  the  city  of  Parker.  The  bond  was  signed 
by  the  burgess  and  clerk  of  the  borough  of  Law- 
renceburg  and  sealed  with  its  corporate  seal.  The 
pleas  were  nil  debet ,*  want  of  consideration,  and 
specially  "that  the  consideration  of  the  bond 
sued  on  was  a  note  executed  and  delivered,  etc., 
by  the  Parker's  Landing  Water  Company,"  etc. 

On  the  trial  (before  McD^rmitt,  P.  J.)  the 
plaintiff  put  in  evidence  the  bond,  the  record  of 
the  Court  of  Quarter  Sessions  incorporating  the 
borough  of  Lawrenceburg,  and  the  Act  of  A^m- 
bly  of  April  7,  1873  (P.  L.  193),  incorporating 
the  city  of  Parker,  defendant,  and  including 
therein  the  borough  of  Lawrenceburg,  and  mak- 
ing the  city  liable  for  its  debts. 

Counsel  for  the  defendant  moved  for  a  non- 
suit, on  the  ground  that  "  the  plaintiff  has  shown 
no' authority  for  the  issuing  of  the  bond  in  suit." 
Whereupon  the  Court  entered  a  non-suit,  and, 
after  argument,  refused  a  motion  to  take  it  off. 

Plaintiff  took  this  writ,  assigning  as  error  the 
action  of  the  Court. 

/.  V,  Painter  (with  whom  was  E.  S.  Golden), 
for  plaintiff  in  error. 

It  is  clear  that  tmder  the  plea  of  nil  debet  the 
due  execution  of  the  bond  was  admitted. 
Barrington  v.  Bank,  14  S.  &  R.  405. 

*  Rule  No.  65  of  the  G)urt  of  Common  Pleas  of  Arm- 
strong County  provides  that  **  in  actions  of  debt  upon  spe- 
cialty and  covenant^  the  plea  non  est  factum  shall  operate 
ss  a  denial  of  the  execution  of  the  instrument ;"  all  other 
Batten  most  be  pleaded  specially. 


Smith  V,  Weld,  2  B.  55. 
Zeigler  v,  Sprenkle,  7  W.  &  S.  179. 
It  was  error  to  require  the  plaintiff  to  prove  the 
authority  of  the  borough  of  Lawrenceburg  to 
issue  the  bond  in  suit.  The  seal  Yt^s  prima  facie 
evidence  of  due  execution,  and  if  it  were  affixed 
by  persons  having  no  authority,  the  proof  of  that 
fact  is  matter  of  defence. 

Berks  and  Dauphin  Turnpike  v,  Meyers,  6  S.  &  R. 

16. 
Com*th  V.  Pittsburgh,  5  Wr.  284. 
J,  Gilpin,  for  defendant  in  error. 
Under  the  plea  of  nil  aebet  nothing  was  ad- 
mitted, but  the  mere  physical  execution  of  the 
bond ;  the  plaintiff  did  not  demur,  he  had  upon 
him  tfierefore  the  burden  of  proving  his  whole 
case. 

Brubacker  v.  Taylor,  26  Sm.  87. 
Zeigler  v,  Sprenkle,  7  W.  &  S.  179. 
Moyerv.  Fisher,  12  H.  Ji6. 
The  burgess  and  clerk  of  a  borough  cannot 
bind  it  by  giving  a  bond  in  its  name  unless 
authorized  so  to  do  by  a  resolution  of  its  coimcil. 
Gest  V.  Pittsburgh,  7  Wr.  395. 
The  bond  in  this  case  which  calls  for  the  "just 
and  full  sum  of  five  hundred  dollars  with  eight 
per  cent,  interest,  etc.,*'  is  not  regular  upon  its 
face,  but  is,  on  the  contrary,  void. 

Jan.  7,  1878.  The  Court.  This  action  of 
t  was  upon  a  bond  executed  by  a  municipal 
corporation  and  prima  facie  regulax  on  its  face. 
The  only  question  is  whether  the  Court  was  right 
in  entering  judgment  of  non-suit,  after  the  bond 
had  been  given  in  evidence,  in  connection  with 
other  testimony  introduced  by  the  plaintiff.  The 
pleas  were  nil  debet,  want  of  consideration,  set- 
off, and  specially,  that  the  consideration  of  the 
bond  was  a  certain  overdue  and  unpaid  note, 
executed  by  the  officers  of  the  Parker's  Landing 
and  Lawrenceburg  Water  Co.  The  65th  rule  cS" 
the  Common  Pleas  provides  that  "in  debt  on 
specialty  and  covenant,  the  plea  of  non  est  factum 
^lall  operate  as  a  denial  of  the  execution  of  the 
instrument  sued  on,  in  point  of  fact  only ;  and 
all  other  matters,  including  those  which  make  the 
instrument  void  or  voidable  in  law,  must  be  spe- 
cially pleaded,  or  be  particularly  set  forth  in  a 
specification  filed  before  or  with  the  plea  of  the 
general  issue.**  Under  this  rule,  as  well  as  ac- 
cording to  the  general  practice,  nil  debet  was  not 
a  good  plea,  and  if  a  demurrer  had  been  inter- 
p^ed  it  would  have  been  declared  bad ;  but,  in- 
asmuch as  the  plaintiff  chose  to  go  to  trial  without 
objection,  it  could  not  be  treated  as  a  nullity. 
The  greatest  advantage  that  the  defendant  could 
claim  was  that  it  let  him  into  any  defence  that  he 
might  be  able  to  prove.  It  did  not,  however, 
impose  on  the  plaintiff  the  onus  of  proving  that 
the  bond  was  executed  and  delivered  by  the 
borough  for  whose  debts  the  corporation  defend- 
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ant  was  made  liable  by  the  terms  of  its  charter. 
The  pleading  must  be  considered  as  admitting  the 
execution  of  the  bond,  and  the  plaintifif  had  a 
right  to  read  it  in  evidence  to  the  jury,  (i  Chitty's 
Pleading,  6th  ed.  518,  519 ;  i  Troubat  &  Haley's 
Prac.  458;  Zeiglerz;.  Sprenkle,  7W.  &S.  179,  and 
authorities  there  cited.)  Having  given  in  evidence 
the  record  of  the  Court  of  Quarter  Sessions,  in- 
corporating the  borough  of  Lawrenceburg,  the 
charter  of  the  city  defendant,  and  the  bond  exe- 
cuted by  the  borough  under  the  corporate  seal, 
he  had  2i,pritna facie  <Ase.  As  remarked  by  Chief 
Justice  Gibson  in  The  Berks  and  Dauphin  Turn- 
pike V,  Meyers  (6  S.  &  R.  16),  '*  the  seal  itself 
was  prima  facie  evidence  that  the  contract  had 
been  duly  entered  into  by  the  corporation .  * '  The 
right  to  borrow  money  within  the  prescribed 
limits,  and  issue  certificates  therefor,  bearing 
interest,  was  conferred  by  the  general  borough 
law ;  and  the  fact  that  the  bond  in  this  case  calls 
for  eight  per  cent,  interest  does  not  invalidate 
the  obligation.  It  is  only  void  as  to  the  excess 
over  the  legal  rate  of  interest.  The  power,  says 
Mr.  Justice  Strong,  in  Commonwealth  v,  Pitts- 
burgh (5  Wright,  284)  '*to  execute  and  issue 
bonds,  contracts,  and  other  certificates  of  indebt- 
edness, belongs  to  all  corporations,  public  as  well 
as  private,  and  is  inseparable  from  their  existence. 
It  is  for  this  they  hold  a  common  seal.  No  one 
will  doubt  that  for  a  legal  and  authorized  debt  a 
municipal  corporation  might  give  its  bond  under 
its  general  corporate  powers.  If  a  bond  given 
by  such  an  obligor  be  void,  it  is  not  because  of 
the  form  of  the  instrument,  nor  because  general 
corporate  powers  do  not  warrant  giving  bonds, 
but  because  the  debt  for  which  the  bond  has  been 
given  was  created  without  authority,  against  law 
or  without  law.'* 

Whether  the  bond  in  controversy  was  issued 
without  consideration,  or  the  debt  for  which  it 
was  given  '*  was  created  without  authority,  against 
law  or  without  law,"  are  questions  which  might 
have  arisen  if  the  defence  had  been  developed, 
and  such  testimony  introduced  as  would  have 
been  admissible  under  the  pleadings;  but  none 
of  these  questions  are  now  before  us.  It  is  suffi- 
cient to  say  that  when  the  plaintiff  rested  he  had 
2i,  prima  facie  case,  which  entitled  him  to  go  to 
the  jury ;  and  the  learned  Judge  therefore  erred 
in  entering  the  judgment  of  non-suit. 

Judgment  reversed  and  z.  procedendo  awarded. 

Opinion  by  Sterrett,  J.  Agnew,  C.  J.  and 
Sharswood,  J.,  absent. 


July,  '77,  20.  Feb.  13, 1878. 

Domestic  Sewing  Machine  Co.  v.  Saylor. 

Set'off-^Act  of  I J  05 — Unsettled  ctccount  arising 
out  of  a  separate  and  distinct  cause  of  cution-^ 
Joint  and  several  contract — Liability  of  surety 
thereon. 

An  unliquidated  account,  not  between  partners,  may  be 
set  off  under  Act  of  1705,  although  arising  out  of  a  sepa- 
rate and  distinct  cause  of  action. 

In  an  action  by  A.  against  B.,  for  goods  sold  and  de- 
livered, B.,  to  establish  a  set-off,  offered  in  evidence  a 
joint  and  several  contract  whereon  C.  was  principal  and 
A.  surety,  and  alleged  an  unsettled  indebtedness  of  A  to 
him: 

Heid  (reversing  the  judgment  of  the  Court  below),  that 
the  contract  being  joint  and  several,  B.  could  have  sned 
A.  without  ioining  C. ,  and  it  was  therefore  error  to  cha^ 
the  jury  "  that  if  they  found  that  the  account  between  B. 
and  C.  was  unsettled,  there  could  be  no  set-off  as  agaiibt 
A." 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia Coimty. 

Assumpsit  by  Saylor  against  the  Domestic  Sew- 
ing Machine  Co.,  for  goods  sold  and  delivered. 

Pleas,  non-assumpsit ^  payment,  set-off  with 
leave,  etc.  Notice  of  set-off  was  given  as  under 
a  joint  and  several  bond  executed  by  plaintiff  and 
others  to  the  defendants. 

Upon  the  trial,  before  Biddle,  J.,  the  plaintilT 
proved  that  the  defendants  were  indebted  to  him 
for  1 1 800,  the  contract  price  for  thirteen  wagons 
sold  and  delivered.  The  defendants  offered  in 
evidence,  under  the  plea  of  set-off,  a  joint  and 
several  instrument  in  writing,  signed  by  the 
plaintiff,  together  with  S.  AschenlMu:h,  whereby 
they  became  sureties  to  the  defendants  for  the 
faithful  conduct  of  one  Hippard  as  agent.  The 
plaintiff  objecting  that  the  instrument,  not  being 
under  seal,  -was  inadmissible  as  a  bond  described 
in  the  notice  of  special  matter,  the  defendants 
filed  a  special  plea,  under  which  the  instrument 
was  admitted.  The  defendants  also  offered  in 
evidence  three  promissory  notes  due  and  unpaid 
of  Hippard  to  the  Company,  and  also  alleged  a 
further  indebtedness  of  Hippard  over  and  above 
the  amount  of  the  promissory  notes.  Plaintiff 
denied  the  indebtedness.  It  was  conceded  that 
the  evidence  did  not  establish  a  settled  account 
between  the  defendants  and  Hippard,  resulting 
in  a  balance  which  they  agreed  on. 

The  plaintiff  presented  the  following  point: 
Such  set-off  cannot  be  allowed,  because  the  ac- 
count between  the  Company  and  Hippard,  its 
agent,  for  whose  liability,  it  is  alleged,  the  plain- 
tiff is  liable  under  the  writing  in  evidence,  has 
not  been  settled  and  adjusted.  Hippard  alleges 
that  the  Company  is  indebted  to  him ;  this  the 
Company  denies,  and  it  cannot  now  be  said  with 
certainty  how  the  account  stands. 
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The  Court  charged  thereon  as  follows :  "Un- 
less you  believe  that  there  was  a  final  adjustment 
between  Hippard  and  the  Company,  and  a  bal- 
ance struck  between  them  in  favor  of  defendants, 
you  must  disregard  the  question  of  set-off. ' '  And 
further  charged,  inter  alia^  that  '*  the  defendants 
also,  in  answer  to  plaintiffs  claim,  present  a 
counter  claim  or  set-ofif  against  him,  arising  from 
an  instrument  of  writing,  which  amounts  to  an 
agreement  by  the  plaintiff  to  become  surety  for 
Hippard  for  indebtedness  due  or  to  be  incurred 
by  him  to  the  defendants.  The  surety  has  a  right 
to  be  satisfied  that  there  is  a  debt  owing  before 
he  can  be  called  on  to  pay.  There  must  be  a 
settlement  and  adjustment  of  accoimts  between 
Hippard  and  the  defendants,  before  Saylor  can 
be  held  responsible,  and  you  must  be  satisfied 
that  there  was  a  settlement  of  accounts  and  bal- 
ance struck,  before  you  can  give  defendants  a 
verdict." 
Verdict  and  judgment  for  the  plaintiff. 
Defendants  took  this  writ,  assigning  for  error 
the  answer  of  the  Court  to  plaintiff's  point,  and 
that  portion  of  the  charge  above  quoted. 
E,  Copp^e  Mitchell^  for  plaintiffs  in  error. 
Unliquidated  damages  arising  from  any  bargain 
may  be  set  off  whenever  they  are  capable  of  liqui- 
dation, by  any  known  legal  standard. 

Act  of  Assembly,  1705,  Purd.  Dig.  487,  pi.  i. 

Hunt  V,  Gilmore,  9  Sm.  450. 

Phillips  1/.  Lawrence,  6  W.  &  S.  152. 
Matters  ex  contractUy  arising  out  of  a  different 
transaction  from  the  one  in  suit,  may  be  proved 
by  way  of  set-off. 

Halfpenny  v.  Bell,  i  Norris,  128. 

Speers  v.  Sterrett,  5  Casey,  192. 

Hunt  9.  Gilmore,  ji(^ra. 
The  question  here  is,  could  the  Sewing  Ma- 
chine Company  have  maintained  an  action  upon 
their  bond  against  Saylor,  without  first  ascertain- 
ing the  exact  amount  due  them  by  Hippard?  The 
Court  charged  the  jury  that  they  could  not.  This 
was  error.  The  obligation  given  by  Saylor  and 
others  to  the  defendants  is  expressly  joint  and 
several  by  its  terms;  on  breach  of  condition 
cither  one  of  the  obligors  might  be  sued. 

Waller  v,  Ginrich,  2  W.  204. 

McCaraher  v.  Commonwealth,  5  W.  &  S.  21. 

Beyerle  v.  Hain,  1 1  Sm.  226. 

Josiah  Funck  (  W,  H,  Lmngood  with  him), 
for  defendant  in  error. 

A  surety  cannot  be  made  liable  on  an  unliqui- 
dated account  set  up  against  his  principal.  Debts 
which  can  be  set  ofif  are  such  as  are  due  in  the 
same  right. 

Ex're  of  Darroch  v,  Adm'is  of  Hay,  2  Yeates,  208. 
Potter  V.  Burd,  4  W.  15. 
Carman  t/.  Garrison,  I  H.  1 59. 
Russell  V.  Miller,  4  Sm.  1 55. 
In  this  action  between  Saylor  and  the  Com- 
pany, it  is  attempted  to  settle  an  account  be- 
tween Saylor  and  Hippard,  and  use  it  as  a  set-off 


against  Saylor.  .  The  doctrine  of  set-off  has  never 
been  carried  to  this  extent. 

Milliken  v,  Gardner,  i  Wr.  456. 

McCracken  v*  Elder,  10  Ca.  239. 

March  11,  1878.  The  Court.  This  record 
presents  but  a  single  question.  John  L.  Saylor 
brought  suit  against  the  Domestic  Sewing  Machine 
Company  (defendants  below)  to  recover  the  con- 
tract price  for  thirteen  wagons  which  he  alleges 
he  constructed  for  them.  The  defendants  claimed 
a  set-off,  and  gave  in  evidence  a  joint  and  several 
contract  in  the  form  of  a  bond,  signed  by  Saylor 
with  other  parties,  the  condition  of  which  was 
*'that  if  the  above  bounden  Emanuel  Hippard, 
his  heirs,  executors,  and  administrators,  shall  well 
and  truly  pay,  or  cause  to  be  paid,  any  and  every 
indebtedness  or  liability  now  existing,  or  which 
may  hereafter  in  any  manner  exist,  or  be  incurred 
on  the  part  of  the  said  E.  Hippard  to  the  said 
Domestic  Sewing  Machine  Company,  whether 
such  indebtedness  or  liability  shall  exist  in  the 
shape  of  book  accounts,  notes,  renewals,  or  ex- 
tensions of  notes  or  accounts,  acceptances,  in- 
dorsements, or  otherwise  ....  then  this  obli- 
gation to  be  void ;  but  otherwise  to  remain  in 
full  force  and  virtue."  This  instrument,  although 
in  form  a  bond  and  designated  as  such  in  defen- 
dants* notice  of  set-off,  was  not  sealed,  and  was 
objected  to  for  that  reason. 

The  defendants  then  changed  their  pleas  to 
meet  the  exigencies  of  their  defence,  and  intro- 
duced evidence  tending  to  show  consideration. 
It  was  then  properly  admitted  in  evidence.  The 
plaintiff  denied  that  Hippard  was  indebted  to  the 
company,  and  there  was  conflicting  evidence 
upon  this  point. 

The  learned  Judge  practically  withdrew  the 
question  of  fact  from  the  jury  by  instructing  them 
that :  **  The  surety  has  a  right  to  be  satisfied  that 
there  is  a  debt  owing  before  he  can  be  called 
upon  to  pay.  There  must  be  a  settlement  and 
adjustment  of  accounts  between  Hippard  and  the 
defendants  before  Saylor  can  be  held  responsible, 
and  you  must  be  satisfied  that  there  was  a  settle- 
ment of  accounts  and  balance  struck  before  you 
can  give  defendants  a  verdict."  We  think  this 
instruction  was  erroneous.  It  would  undoubtedly 
have  been  more  convenient  for  the  purposes  of 
the  trial  had  there  been  a  settlement  of  accounts 
between  Hippard  and  the  company  and  a  balance 
struck.  This,  however,  is  but  an  argumerUum 
ab  inconveniently  as  such  prior  settlement  is  not 
required  by  any  rule  of  law.  It  was  not  a  ques- 
tion between  partners,  where  a  balance  can  only 
be  ascertained  by  a  settlement  or  an  action  of 
account-render.  The  contract  being  several  as 
well  as  joint,  the  company  could  have  sued  Say- 
lor upon  it,  either  with  or  without  joining  the 
other  parties.   That  he  was  a  surety  can  make  no 
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difference  in  this  respect.  Whether  a  surety  can 
be  proceeded  against  in  the  first  instance  depends 
to  some  extent  upon  the  form  of  the  obligation 
which  he  signs.  If,  then,  the  company  could 
have  sued  Saylor  and  recovered  for  the  indebted- 
ness of  Hippard,  there  seems  no  good  reason  why 
they  may  not  avail  themselves  of  the  same  cause 
of  action  by  way  of  set-off.  The  practical  diffi- 
culties upon  the  trial  could  be  no  greater  than  in 
the  case  of  unliquidated  damages  for  breach  of 
contract,  and  it  has  been  repeatedly  held  that 
such  damages  may  be  set  off.  (Shaw  v.  Badger, 
12  S.  &  R.  275;  Steigleman  v.  Jeffries,  i  Id. 
477  ;  Hubler  v,  Samney,  5  Watts,  51 ;  Nickle  v, 
Baldwin,  4  W.  &  S.  290 ;  Thomas  v.  Shoemaker, 
6  Id.  179;  Phillips  V.  Lawrence,  Id.  152;  Ell- 
maker  V.  Fire  Insurance  Company,  Id.  439; 
Speers  v.  Sterrett,  5  Casey,  192 ;  Hunt  v.  Gil- 
more,  9  P.  F.  S.  450 ;  Halfpenny  v.  Bell,  i  Nor. 
128.)  Our  defalcation  Act  is  very  broad  in  its 
terms.  It  allows  the  defendant  to  give  any 
"  bond,  bill,  receipt,  account,  or  bargain  in  evi- 
dence." BOt,  I  do  not  propose  to  discuss  this 
Act  at  length.  It  has  been  in  force  since  1705, 
and  ought  by  this  time  to  be  generally  under- 
stood. Here,  in  answer  to  the  suit  the  defen- 
dants allege  that  the  plaintiff  is  indebted  to  them 
upon  his  bond.  That  such  indebtedness  may  be 
set  off  is  too  plain  for  argument. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Paxson,  J. 


July,  '77»  82.  Feb.  28, 1878. 

Merchant  v.  The  Brig  "Odorilla." 

Attachment  of  vessels — Acts  of  June  7J,  1836^ 
and  April  16  y  1838 — The  lien  of  '*  vendors  of 
copper  sheathin^^  not  to  be  extended  by  construc- 
tion to  the  vendors  of  bolts  and  rings. 

The  Act  of  April  16,  1838,  extended  the  lien  provided 
bj  the  Act  of  June  13,  1836,  relating  to  the  attacnment  of 
vessels  to  **  vendors  of  copper  shefaihing."  A  vendor  of 
copper  sheathing  filed  a  libel  against  a  vessel  for  certain 
rings  and  bolts  fumbhed  by  him  to  her,  which  formed 
part  of  his  regular  trade,  but  which  had  no  connection  with 
copper  sheathing  and  was  not  manufactured  by  him : 

Heldy  that  thelien  given  to  vendors  of  copper  sheathing 
could  not  be  inferentifdly  extended  to  the  case  of  rings  and 
bolts  merely  because  they  formed  part  of  the  ordinary  busi- 
ness of  the  libellant. 

Per  Curiam.  This  would  be  legislation  in  fact,  by 
extending  the  lien  to  a  new  class  of  subjects.  It  is  too 
plain  that  the  lien  in  the  Act  stated  is  given  to  the  vendor 
or  seller  of  a  particular  subject^  not  to  a  tradesman  in  a 
particular  business. 

"Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 


This  was  a  proceeding  in  rem  by  libel  and  at- 
tachment under  the  Act  of  June  13,  1836,  enti- 
tled "  An  Act  relating  to  the  attachment  of  ves- 
sels" (P.  L.  616,  Purdon's  Dig.  94),  by  Clarke 
Merchant,  trading  as  Merchant  &  Co. ,  against  the 
brig  "Odorilla,"  owned  by  Cain  and  others. 

The  libel  set  forth  that  Merchant  &  Co. ,  "  ven- 
dors of  copper  sheathing,  etc.,"  had  fiunished 
certain  material  consisting  of  63  bars  of  **T" 
metal  for  the  building,  fitting,  and  furnishing  of 
the  **  Odorilla,'*  and  that  there  was  due  the  libel- 
Ian  ts  therefor  I559.  That  the  vessel  was  still  in 
port,  and  had  not  proceeded  upon  her  voyage. 
The  libel  prayed  that  she  might  be  attached,  and 
her  master  and  all  others  concerned  summoned 
to  answer.  Upon  the  filing  of  this  libel,  the  ves- 
sel was  attached.* 

The  answer  of  the  owners  averred  that  the 
material  furnished  had  been  ordered  by  the  con- 
tractors having  in  charge  the  building  and  equip- 
ment of  the  vessel,  and  not  by  the  respondents; 
also,  that,  at  the  time  the  greater  part  of  the 
material  was  furnished,  she  was  being  built  and 
equipped,  not  within  the  limits  of  this  Common- 
wealth, but  in  the  State  of  Delaware.  The  libel- 
lants  filed  a  replication  to  this  answer  denying 
its  averments. 

Upon  the  trial  (before  Allison,  P.  J.  and 
Peirce,  J.)  it  appeared  that,  although  the  libel- 
lantswere  vendors  of  copper  sheathing,  the  mate- 
rial furnished  to  the  brig  was  neither  copper 
sheathing  nor  anything  connected  with  it,  but 
consisted  of  bolts  and  rings  of  yellow  metal, 
always  sold  by  vendors  of  copper  sheathing,  and 
part  of  their  regular  trade.  They  were  not 
manufactured  by  the  libellants,  but  sold  by  them 
for  the  manufacturers  upon  commission. 

The  Court  instructed  the  jury  to  find  a  verdict 
for  the  defendant.     Verdict  accordingly. 

The  libellant  took  this  writ,  assigning  for  error 
the  instruction  of  the  Coiut. 

J,  Warren  Coulston,  for  the  plaintiff  in  error. 

The  words  '*  vendors  of  copper  sheathing"  are 
words  descriptive  of  a  class  of  merchants,  and  are 
not  limited  in  their  application  to  those  who  sell 
the  specific  article  of  copper  sheathing  and  that 
only. 

It  was  proved  that  the  articles  fiimished  formed 
part  of  tne  regular  trade  of  a  vendee  of  copper 
sheathing,  and  it  would  be  as  unjust  to  restrict 
thismerchant  in  the  enforcement  of  a  lien  to  one 
article,  as  a  ship  chandler  who  deals  in  various 
articles  and  has  a  lien  for  all. 

Henry  Flanders y  contra. 

A  special  privilege  given  by  the  Legislature 

*  The  Act  under  which  the  libel  was  filed  was  that  of 
April  16,  1838  (P.  L.  634,  Purd.  Dig.  95),  as  follows: 
"All  the  provisions  contained  in  the  Act  of  June  13, 
1836,  entitled  'An  Act  relating  to  the  attachment  of  ves- 
sels,'  are  hereby  extended  to  vendors  of  copper  sheathing*" 
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cannot  be  extended  by  construction.  It  is  suffi- 
cient to  say  that  no  lien  has  been  given  to  the 
vendors  of  rings  and  bolts. 

March  11, 1878.  The  Court.  By  the  Act  of 
16  April,  1838,  the  lien  given  by  the  Act  of  13 
June,  1836,  relating  to  the  attachment  of  vessels, 
is  extended  to  the  vendors  of  * '  copper  sheathing. '  * 
{i  Brightly  Dig.  94,  95.)  It  is  argued  that  this 
ben  is  to  be  inferentially  extended  to  rings  and 
bolts,  because  they  are  aJso  sold  by  the  plaintiff 
as  a  part  of  his  business.  This  would  be  legisla- 
tion in  feet,  by  extending  the  lien  to  a  new  class 
of  subjects.  It  is  too  plain  that  the  lien  in  the 
Act  stated  is  given  to  the  vendor  or  seller  of  a 
particular  subject^  not  to  a  tradesman  in  a  par- 
ticular business.  In  the  latter  case,  the  trade  or 
business  would  be  the  subject  of  the  legislative 
intent,  and  would  cover  all  that  is  customary  in 
that  particular  calling  or  business.  For  example, 
a  lien  given  to  blacksmiths  would  cover  all  arti- 
cles furnished,  ordinarily  belonging  to  this  trade 
and  niade  by  blacksmiths.  But  when  not  given 
to  the  trade  or  calling,  it  is  evident  that  one  who 
sells  a  certain  article  is  merely  a  vendor  of  that 
particular  thing,  and,  although  he  may  sell  other 
articles,  the  law  cannot  be  made  to  reach  these 
different  subjects  of  sale.  For  example,  if  the 
vendor  of  copper  sheathing  dealt  also  in  anchors 
or  in  tinware,  it  would  be  a  patent  piece  of  judi- 
cial legislation  to  say  that  the  anchors  or  the  tin- 
ware were  included  in  the  lien  for  copper  sheath- 
ing. It  might  be  well  said  that  copper  bolts, 
rivets,  or  nails  to  fasten  the  sheathing  was  within 
the  legislative  intent,  for,  in  fact,  when  the  sheath- 
ing is  on  the  vessel,  they  would  constitute  a  part 
of  it.  But  when  a  step  outside  is  taken,  and  we 
are  asked  to  say  that  rings  and  bolts,  having  no 
relation  whatever  with  the  sheathing,  are  the  sub- 
ject of  lien,  merely  because  the  vendor  also  deals 
in  them,  it  is  evident  the  step  is  outside  of  the 
legislative  intent  also.  A  lien  given  to  the  ven- 
dors of  paints  (if  there  were  such  a  lien)  might 
as  properly  extend  to  a  chest  of  medicines,  or  to 
stationery,  because  druggists  deal  in  all  these  arti- 
cles. 

Judgment  affirmed. 

Per  Curiam. 


€oinmott  iPleas— lEquitg^ 


Vol.  V.-.19 


C.  P.  No.  4.  March  23,  1878. 

Buchanan  v.  Streper  et  aU 

Injunction — Pending  an  action  of  ejectment  be- 
tween joint  occupants  of  the  property  in  dispute 
the  defendant  will  be  enjoined  from  molesting 
the  plaintiff  in  his  customary  occupation  of  the 
premises — Injunction  affidavit —  Competent  evi- 
dence under  the  Acts  of  April  /J,  l86^y  and 
April  g,  1870. 

Motion  to  continue  preliminary  injunction,  sur 
bill  and  depositions  considered  as  an  answer. 

The  complainant's  bill  averred  that  she  had 
resided  in  the  house  No.  529  N.  20th  St.,  in  the 
city  of  Philadelphia,  for  fourteen  years ;  that  the 
defendants  were  the  widow  and  children  of  one 
O.  G.  Streper,  deceased,  an  uncle  of  the  com- 
plainant, and  resided  in  the  said  house  by  her 
permission;  that  the  said  house  was  purchased 
in  the  year  1864  with  the  money  of  the  com- 
plainant, through  the  agency  of  the  said  Streper, 
and  subject  to  a  yearly  ground  rent  which  had 
always  been  paid  by  the  complainant  as  owner 
of  the  house ;  that  either  through  fraud,  mistake, 
or  accident,  the  deed  for  the  house  had  been  exe- 
cuted to  the  said  Streper,  although  he  had  paid 
no  consideration  therefor  other  than  the  money 
furnished  him  by  the  complainant  for  the  express 
purpose  of  purchasing  the  house  for  her,  and  that 
he  had  in  his  lifetime  recognized  the  title  of  the 
complainant,  but,  when  called  upon  to  make  her 
a  legal  conveyance  thereof,  put  her  off  from  time 
to  time  with  sundry  excuses ;  that  the  defend- 
ants had,  when  called  upon,  similarly  avoided 
the  discharge  of  the  duty  cast  upon  them,  and 
had  recently  asserted  a  right  to  said  house,  in  con- 
sequence whereof  the  complainant  had  brought 
an  action  in  ejectment,  which  suit  was  at  issue  and 
ready  for  trial ;  and  that  the  defendant  had,  since 
the  commencement  of  the  said  action,  threaten- 
ed wrongfully  to  eject  the  complainant  from  said 
house  under  a  claim  of  title  made  shortly  before 
the  commencement  of  said  action,  and  that  the 
said  action  would  deprive  her  of  her  property 
and  so  change  the  relations  of  the  parties  as  to 
hinder  the  prosecution  of  the  said  action. 

The  bill  prayed  that  the  defendants  might  be 
enjoined  from  ejecting  the  complainant,  and  for 
an  account  for  rents  and  profits  due  her  for  use 
and  occupation  of  the  premises. 

The  complainant  made  the  injunction  affidavit, 
alleging  the  facts  set  forth  in  the  bill,  and  further, 
that  the  defendants  had,  since  the  death  of  the 
said  Streper,  acknowledged  that  she  had  paid  the 
consideration  money  for  the  said  house. 

Upon  the    hearing,  affidavits   were  read  on 
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behalf  of  the  defendants,  denying  all  the  material 
allegations  of  the  bill. 

George  Biddle,  for  the  motion. 
The  complainant  has  established :  (i)  A  prima 
facie  title ;  (2)  that  actual  danger  to  that  title  is 
threatened.     These  facts  constitute  a  sufficient 
claim  to  the  protection  of  a  court  of  equity. 
Kerr  on  Injunctions,  196.  ' 

Rutherford  v.  Metcalf,  5  Haywood,  58. 
Thomas  v.  Oakley,  18  Ves.  184. 
Where  a  suit  has  already  been  begun  and  the 
proper  legal  means  have  been  taken  to  enforce  a 
real  or  supposed  right  to  property,  that  right  shall 
not  be  rendered  any  more  precarious  by  any  ac- 
tion of  the  person  contesting  it  during  the  pend- 
ing of  litigation. 

Bispham  on  Equity,  460. 
Kerr  on  Injunctions,  chap.  15. 
Horn  R.  Kneass,  contra. 
The  complainant  has  no  evidence  to  support 
her  bill ;  her  injunction  affidavit  cannot  be  re- 
ceived because  she  is  rendered  incompetent  by 
the  Acts  of  April  15,  1869  (Purd.  Dig.  624),  and 
April  9,  1870  (Ibid.  625). 

Kams  etal,  v.  Tanner,  16  Sm.  297. 
Diehl  e(  al.  v,  Emig,  15  Id.  320. 
[Briggs,  J.     Her  affidavit  is  competent  evi- 
dence in  this  proceeding,  whatever  objection 
there  may  be  to  her  evidence  in  the  ejectment 
suit.] 

The  defendants  deny  every  material  allegation 
of  the  complainant's  bill. 

The  Court.     Motion  granted,  and  injunction 
continued. 


Common  IJIeas— Uaio. 


C  P.  No.  I.  March  9,  1878. 

Mechanics'  National  Bank  v.  West  Phila. 
Pass.  R.  Co. 

Affidavit  of  defence  law —  Corporations — Promis- 
sory notes  of  a  corporation  are  not  required  to 
be  under  seal— The  officers  of  a  corporation 
have  an  implied  authority  to  issue  notes —  Where 
the  directors  of  a  company  have  for  a  long  time 
tacitly  permitted  the  officers  to  deal  with  the 
company's  dank  account  as  they  saw  fit^  they 
cannot  avoid  the  responsibility  of  the  company 
for  note  issued  by  such  officers^  by  questioning 
their  authority. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 


Assumpsit  on  a  promissory  note  for  115,000 
made  by  The  West  Philadelphia  Passenger  Rail- 
way Company,  payable  to  the  order  of  John  S. 
Morton. 

The  note  was  signed  by  the  president  and 
treasurer,  and  was  indorsed  by  the  payee,  John 
S.  Morton ;  it  was  also  stamped  with  a  scroll 
stamp  in  the  same  manner  as  the  company  was 
in  the  habit  of  stamping  their  checks  for  deposit 
in  bank.  The  note  had  been  discounted  by  the 
plaintiffs,  with  whom  defendant  kept  its  bank  ac- 
count. 

The  affidavit  of  defence  set  forth  that  the  note 
was  not  given  under  the  defendant's  corporate 
seal ;  that  it  was  not  made  nor  issued  by  the  cor- 
poration, nor  with  its  knowledge  or  consent,  or 
by  its  authority ;  that  under  the  by-laws  of  the 
defendant,  the  president  and  treasurer  have  no 
right  to  issue  notes  or  other  securities  unless  au- 
thorized by  a  vote  of  the  board  of  directors,  and 
they  were  never  authorized  to  issue  the  present 
note ;  that  it  was  the  plaintiffs  duty  to  inquire 
whether  such  authority  had  been  given  ;  that  the 
issue  and  indorsement  of  notes  was  not  in  the 
line  of  defendant's  business;  that  the  plaintiff 
knew  or  ought  to  have  known  that  the  defendant 
was  solvent  and  in  a  prosperous  condition,  and 
had  no  need  to  borrow  money,  and  therefore 
should  have  been  on  its  guard  and  have  inquired 
as  to  the^  purpose  of  the  president  and  treasurer 
in  issuing  said  note ;  and,  further,  that  the  plain- 
tiff is  not  an  innocent  holder  for  value  without 
notice  of  the  fraud  of  the  officers,  inasmuch  as 
the  bank  suffered  the  said  officers  to  use  defen- 
dant's bank  account  for  their  own  benefit,  and 
permitted  such  irregularities  therewith  as  accept- 
ing as  cash  checks  of  the  officers,  thereby  making 
defendant's  balance  appear  larger  than  it  really 
was,  and  this  without  notifying  the  directors. 

y.  Sergeant  Price^  for  the  rule. 

The  making  of  notes  for  raising  money  is  a 
reasonable  incident  to  the  defendant's  business. 
Barry  v.  Merchants*  Exchange  Co.,  I  Sandf.  Ch. 

280. 
Mott  V.  Hicks,  I  Cowen,  513. 

Where  there  is  nothing  to  show  what  the  note 
was  given  for,  and  nothing  on  its  face  to  create 
suspicion,  one  who  discounts  it  is  presumed  to  be 
a  bona  fide  holder. 

Safford  v.  WyckofT,  4  Hill,  447. 

[BiDDLE,  J.  Is  not  the  allegation  of  fraud 
alone  sufficient  to  carry  the  case  to  a  jury  ?] 

Where  it  is  specified,  as  here,  wherein  the 
fraud  consists,  it  becomes  a  question  for  the 
Court  to  determine  whether  the  acts  set  forth 
constitute  fraud  or  nol. 

The  note  is  valid  without  the  corporate  seal. 
2  Kent  Comm.  280  to  291,  and  notes. 

The  plaintiff  was  not  boimd  to  know  the  pre- 
cise powers  given  by  the  defendant's  by-laws  to 
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its  officers,  but  may  presume  that  they  have  such 
authority  as  their  positions  ordinarily  imply. 

Fay  V,  Noble,  12  Cush.  I. 
J,  R.  Rhoads^  contra. 

This  note  was  not  given  in  the  ordinary  course 
of  the  defendant's  business,  and,  therefore,  it  was 
the  duty  of  the  plaintiff  to  inquire  whether  the 
acts  of  Morton  and  Huhn  were  authorized  by  a 
vote  of  the  board  of  directors. 

I  Parsons  on  Bills  and  Notes,  172. 

Angell  and  Ames  on  Corporations,  J  271,  280. 

Martin  r.  Manufacturing  Co.,  9  N.  H.  51. 

Dana  v.  Bank  of  United  States,  5  W.  &  S.,  246 

Turnpike  Co.  v,  Craver,  45  Pa.  386. 

Custer  V.  Tompkins  County  Bank,  9  Barr,  27. 

Hardimann  v,  Philadelphia  Association,  2  W.  N.  C. 
440. 
The  plaintiff,  having  allowed  irregular  dealings 
with  the  defendant's  bank  account,  is  charged 
with  constructive  notice  of  the  fraud. 

The  defendant  suffered  great  losses  in  conse- 
quence of  the  plaintifTs  negligence,  and  these  it 
is  entitled  to  recoup  against  the  plaintiffs  claim. 

Harper  v.  Kean,  1 1  S.  &  R.  280. 

Leech  v.  Baldwin,  5  Watts,  446. 

Ellmaker  v,  Franklin  Ins.  Co.,  6  W.  &  S.  439. 

Hunt  V.  Gilmore,  9  Sm.  450. 

Pownall  V,  Bair,  28  Id.  403. 

Biswanger  v,  Siocker,  2  W.  N.  C,  407. 

Stover  V,  Hotel  Co.,  3  Id.  156. 
March  16, 1878.  The  Court.  (After  stating 
the  arguments  of  the  defendant.)  There  are 
times  when  the  apparent  balances  in  the  bank  ac- 
count of  every  large  corporation  would  assume 
a  shape  like  that  which  is  called  fictitious  and 
fraudulent  in  this  case.  From  the  facts  set  forth 
in  the  affidavit  of  defence,  we  cannot  infer  that 
the  plaintiff  had  notice  of  the  fraudulent  conduct 
of  Morton  and  Huhn.  The  directors  of  the  de- 
fendant company  have  tacitly  allowed  this  system 
of  dealing  with  their  bank  accoimt  to  go  on.since 
1872,  and  they  cannot  now  avoid  responsibility 
by  questioning  the  authority  of  their  own.  officers. 
Rule  absolute. 
Oral  opinion  by  Allison,  P.  J 


C  P.  No.  3. 


Posey  V.  Loutey. 


April  20,  1878. 


PracHce^Execution — Act  of  April  p,  184^ — 
Appraisement — Watchmen  and  messengers  in 
the  sheriff's  office  are  not  disinterested  persons 
within  that  Act. 

Rule  to  set  aside  an  appraisement  under  the 
Act  of  April  9,  1849  (Purd.  Dig.  636,  pi.  20). 

The  depositions  taken  xmder  this  rule  showed 
that  the  appraisers  appointed  were  two  watchmen 
and  a  messenger  in  the  sheriff's  office,  the  latter 
of  whom  was  not  a  householder  and  owns  no 
property.     The  appraisement  certifies  that  the 


appraisers  were  sworn  by  **R.  J.  Lennon,  Deputy 
Sheriff;"  but  the  appraisers  testified  that  they 
were  never  sworn  by  Lennon,  but  by  A.  A. 
Laws,  deputy  sheriff.  There  were  a  number  of 
goods  on  the  premises  not  appraised.  The  plain- 
tiff testified  he  would  give  double  the  appraise- 
ment for  the  goods. 

Sloan,  for  the  rule. 

The  Act  of  April  9,  1849,  supra,  provides 
that— 

"The  sheriff,  constable,  or  other  officer  charged  with 
the  execution  of  any  warrant  issued  by  competent  author- 
ity for  the  levying  upon  and  selling  the  property,  either 
r^  or  personal,  of  any  debtor,  shall,  if  requested  by  the 
debtor,  summon  three  disinterested  and  competent  persons, 
who  shall  be  sworn  or  affirmed,  to  appraise  the  property 
which  said  debtor  shall  elect  to  retain  under  the  provision 
of  this  Act" 

And  the  Act  of  April  8,  1857  (Purd.  Dig. 
638,  pi.  25)  provides: — 

"  It  shall  be  lawful  for  the  sheriff,  deputy  sheriff,  or 
constable  of  any  county  or  township  to  administer  the  oath 
or  affirmation  required  to  be  administered  to  appraisers 
under  the  Act  to  which  this  is  a  supplement." 

Neither  of  the  Acts  has  been  complied  with. 
The  watchmen  or  messengers  of  the  sheriffs 
office  are  not  competent  and  disinterested  parties 
within  the  meaning  of  the  Act ;  nor  was  the  oath 
administered  by  the  proper  deputy.  The  valua- 
tion is  grossly  inadequate.  The  Court  can  and 
will  set  aside  an  appraisement  imder  these  cir- 
cumstances. 

Sleeper  v,  Nicholson,  i  Phila.  348. 
Chestnut  v,  Meace,  3  Weekly  Notes,  240. 
Stoples  V.  Wells,  2  Weekly  Notes,  139. 

Ledyard,  contra. 

The  Court.  Deputy  sheriffs,  messengers, 
watchmen,  etc.,  employed  in  the  sheriffs  office, 
are  not  such  *' disinterested"  persons  as  the  act 
requires,  and  should  not  be  appointed  appraisers. 
The  sheriff  is,  as  it  were,  a  party  to  the  execution, 
and  none  of  his  employ^  are  disinterested. 

Rule  absolute. 

Oral  opinion  by  Ludlow,  P.  J. 


C.  P.  No.  3. 


Foulds  V.  Haubert. 


April  6, 1878. 


Openir^  judgment — Construction  of  agreement — 
Usury, 

Rule  to  open  judgment,  stay  execution,  and 
let  defendant  into  a  defence. 

Plaintiff  loaned  to  defendant  J650  to  be  used 
in  the  purchase  of  a  hearse,  defendant  agreeing 
to  pay  J  2  for  each  time  the  hearse  might  be 
used,  and  giving  his  judgment  note  to  plaintiff 
for  I650,  payable  in  six  months,  with  interest. 
Plaintiff  also  received  from  defendant  a  bill  of 
sale  for  the  hearse,  whereby  he  could  claim  pos- 
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session  at  any  time  on  default  of  payment.  It 
was  also  provided  that  the  agreement  might  be  at 
any  time  discontinued  by  Foulds  upon  giving 
three  months'  notice  in  writing,  and  thereupon 
the  note  should  be  paid  by  Haubert,  with  inter- 
est, and  with  all  moneys  due  for  hire.  Under 
the  agreement  plaintiff  received  1 137  for  the  use 
of  the  hearse,  after  which  judgment  was  entered 
up  without  giving  the  three  months'  notice  in 
writing  provided  for. 

Worrell^  for  the  rule. 

Being  simply  a  loan  of  money,  this  attempt  to 
obtain  hire  as  well  as  interest  was  an  effort  to 
evade  the  usury  law.  The  want  of  notice  pro- 
vided for  in  the  agreement  was  sufficient  to  stay 
the  execution, 

Shallcross,  contra. 

Rule  absolute. 


C.  P.  No.  3.  March  20, 1878. 

Raine  v.  Gordon  et  al. 

2^tw  trial — Practice — Rule  of  Court  No.  /,  sec. 
2 — The  affidavit  of  (iff  ence  does  not  0  Mate  the 
necessity  of  an  affidavit  denying  partnership, 
where  this  is  the  subject  of  a  plea — After- 
discovered  evidence. 

Rule  for  new  trial. 

Assumpsit  against  Gerald  Gordon,  Gordon 
Smith,  and  Charles  H.  Kirk,  trading  as  Gerald 
Gordon  &  Co.,  for  advertising  done  in  plaintiffs 
newspaper.  On  the  day  of  the  trial,  as  the  jury 
were  being  called,  defendant's  counsel  filed  at 
bar  a  special  plea  to  the  'effect  that  Charles  H. 
Kirk  was  not  a  member  of  the  firm  of  Gerald 
Gordon  &  Co. ,  of  Baltimore,  by  whom  said  obli- 
gation was  incurred  \  the  firm  of  which  he  was  a 
member  being  restricted  to  the  States  of  New 
York,  New  Jersey,  Pennsylvania,  and  Delaware, 
and  that  the  said  advertising  was  ordered  by 
Gordon  Smith,  who  had  no  authority  in  Mary- 
land to  bind  said  firm.  These  facts  appeared 
substantially  in  the  affidavit  of  defence  filed. 

The  plea  was  not  sworn  to,  but  simply  signed 
by  counsel.  On  trial,  after  plaintiff  had  proved 
his  case,  defendant's  counsel  offered  Charles  H. 
Kirk  to  prove  the  matter  set  forth  in  the  special 
plea. 

Objected  to  under  rule  of  Court  i,  sec.  2. 
Objection  sustained.     Verdict  for  plaintiff 

Defendant  moved  for  new  trial  because  of  the 
rejection  of  this  testimony,  and  took  the  deposi- 
tion of  Gordon  Smith  in  support  of  his  rule. 

W,  H.  Hepburn,  for  the  rule. 

The  obligation  under  the  rule  has  been  ob- 
viated by  the  affidavit  of  defence,  which  denies 
the  liability  of  the  firm  in  Baltimore.  The  after- 
discovered  residence  of  Smith  tends  to  show  that 
the  contracting  party  had  notice  from  him  of  the 


want  of  power  to  bind  the  firm ;  for  Smith  ex- 
plained to  him  the  nature  of  the  agency  in  Balti- 
more, and  the  points  of  difference  between  it  and 
the  partnership  articles  concerning  the  four  States 
named. 

Latta  &*  Megargee,  contra. 

Even  though  the  business  was  carried  on  in 
Baltimore  under  somewhat  different  auspices  than 
the  partnership  in  the  four  States  named,  the  fact 
of  the  firm-name  being  made  use  of  entirely,  and 
with  the  consent  of  all  members,  binds  the  firm, 
unless  there  be  proof  of  notice  to  the  contracting 
party  that  it  was  an  individual  debt. 
Brewster  v.  Sterrett,  8  C.  115. 
Hogg  V,  Orgill,  10  C.  344. 
Sedgwick  V,  Lewis,  20  Sm.  217. 

The  after-discovered  evidence  is  the  testimony 
of  parties  defendant  to  the  suit.  It  is  at  variance 
with  the  practice  of  the  Coiuts  to  grant  new 
trials  where  the  injury  arose  from  the  negligence 
of  a  party  to  the  suit. 

Harris  v.  Govett,  3  Weekly  Notes,  560. 

Rule  discharged. 


C.  P.  No.  3.  March  19, 1878. 

Baker  v*  North  Penna.  R.  R.  Co. 

Common  carrier-^Liability  for  loss  of  bagga^ 
of  passenger — Articles  other  than  wearing 
apparel — Baggage  to  be  forwarded  beyond  the 
roculof  defendant —  Question  of  special  contract 
and  of  limitation  by  notice  is  for  the  fury^ 
Act  of  April  IJ,  1867—  Constitution^  Art.  Ill 
sec.  21. 

Rule  for  new  trial. 

Assumpsit  to  recover  damages  for  loss  of  the 
plaintiff's  trunk  and  contents. 

On  the  trial,  before  Ludlow,  P.  J.,  it  was 
proven  that  plaintiff  on  September  21,  1876, 
purchased  a  thiough  ticket  at  the  North  Penna. 
R.  R.  Depot  from  Philadelphia  to  Detroit.  She 
read  it  to  see  whether  it  was  a  through  ticket,  but 
did  not  see  any  notice  about  baggage  on  it 
She  examined  it  as  carefully  as  she  usuaDy  did 
tickets.  Shortly  before  the  train  started,  she 
went  to  the  baggage  master  to  inquire  about  the 
trunk  which  she  had  given  to  an  expressman  at 
her  hotel,  but  it  had  not  yet  arrived. 

He  told  her  that  he  knew  who  the  expressman 
was,  and  that  it  would  soon  come ;  that  if  she 
would  give  him  the  expressman's  receipt  he  would 
"double  check"  the  trunk  to  Detroit,  saying, 
"You  need  give  yourself  no  trouble,  your  tnink 
will  reach  you  more  safely  than  if  you  had  the 
trunk  yourself." 

Plaintiff  left  on  the  evening  tiain^  and  the  next 
morning  the  trunk  was  checked  to  Detroit^  hot 
was  never  delivered. 

The  defence  put  in  evidence  an  Erie  Railway 
ticket,  with  some  proof  that  it  was  similar  to  the 
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one  purchased  by  plaintiff.     On  the  face  of  the 
ticket  was  printed,  inter  aliay  the  following: — 

Issued  by  the  Erie  Railway  Company, 
"This  company  assumes  no  responsibUity  for  passen- 
gers or  ba^^age  beyond  its  own  line.    One  hundred 
pounds  of  baggage  free,  bat  in  no  case  exceeding  |ioo  in 
▼ahie  except  t^  special  agreement" 

They  proved  that  the  trunk  was  delivered  at 
Bethlehem,  the  terminus  of  the  North  Penna. 
R.  R.,  to  the  Lehigh  Valley  Raibroad,  but  offered 
no  evidence  to  show  where  the  trunk  was  lost. 
The  contents  of  the  trunk  were  valued  at  ^875, 
of  which  |i6i  represented  centennial  souvenirs 
and  similar  articles,  and  the  balance  Wearing 
apparel. 

Ludlow,  P.  J.,  charged,  inter  aUa^  that,  if  the 
plaintiff  could  recover  at  all,  she  was  entitled  to 
the  value  of  the  necessary  and  usual  wearing  ap- 
parel of  a  lady  in  her  station  of  life,  and  sub- 
mitted the  evidence  to  the  jury  to  find:  (i)  Was 
there  a  contract  ?  (2)  With  whom  was  it  made  ? 
(3)  Was  the  contract  limited  ?  (4)  Was  notice 
of  the  limitation  of  the  contract  brought  home  to 
the  plaintiff?  If  in  absence  of  knowledge  of  con- 
tents of  ticket  the  agent  of  defendant  contracted 
to  deliver  her  trunk  at  Detroit  without  limitation, 
defendant  is  bound.  If  an  unrestricted  contract 
was  made>  plaintiff  can  recover. 
Verdict  for  plaintiff  for  $875. 
The  defendant  filed  numerous  reasons  for  a 
new  trial,  being  mainly  that  the  verdict  should 
have  been  restricted  to  wearing  apparel — to  I300, 
under  the  Act  of  April  11,  18675  that  it  was 
against  the  evidence  and  the  law,  and  that  the 
charge  as  quoted  above  misled  the  jury. 
Char  Us  B,  Mc Michai^l  ^Yio^red  cause. 
The  verdict  for  the  whole  contents  of  the 
trunk  is  in  accordance  with  the  law. 

McGill  v»  Rowand,  3  BaiT,45i. 

Porter  «/.  Hildebrand,  2  Har.  129. 
By  selling  plaintiff  a  through  ticket,  by  check- 
ing her  trunk  through,  and  by  expressly  promis- 
ing to  deliver  it  at  Detroit,  the  defendants  made 
a  special  contract  with  plaintiff;  and  they  had  a 
right  to  make  such  a  contract. 

Steamboat  Co.  v.  Brown,  54  Penna.  77. 

Penna.  R.  R.  Co.  v.  Berry,  68  Penna.  272 

Chouteaux  v.  Leech,  6  Har.  224. 

Fetert  v,  Ryland,  8  Har.  497. 

Weed  V.  R.  R.  Co.,  19  Wend.  534. 

Camden  &  Am.  R.  R.  Co.  v,  Forsyth,  ii  Sm.  81. 

Kyle  V.  R.  R.  Co  ,  10  Rich.  S.  C.  382. 

Foy  V.  R.  R.  Co.,  24  Barb.  382. 

Hart  V,  Rensselaer,  4  Selden,  37. 

R.  R.  Co.  z/.  Copeland,  24  111,  338. 

Cary  v.  R.  R.  Co.,  29  Barb.  35. 

Baxter  v.  Wheeler,  49  N.  H.  30. 

Smith  V,  R.  R.  Co.,  43  Barb.  225. 

Thornton  Check  v.  R.  R.  Co.,  2  Disney,  237. 
The  Act  of  April  11,  1867  (Purd.  Dig.  1229, 
pi.  S^),  is  expressly  repealed  by  Sec.  21,  of  Art. 
III.,  of  the  Constitution. 

Wm.  Rotch  VVister  (with him/.  K,  McGregor 
Gidd),  for  the  rule. 


The  plaintiff  can  recover  only  for  her  necessary 
and  reasonable  wearing  apparel,  while  the  verdict 
is  for  the  whole  contents  of  the  trunk. 

Angell  on  Carriers,  2  i  ^S* 

Wluuton  on  Negligence,  J  607. 
The  ticket  is  the  sole  evidence  of  the  contract, 
and  the  face  of  the  ticket  purchased  by  plaintiff, 
was  sufficient  notice  to  her  that  the  defendants 
were  acting  as  the  agents  of  the  Erie  Railway  Co. , 
and  as  such  they  were  responsible  for  the  trunk 
only  so  long  as  it  remained  on  their  own  line. 

Penna,  R.  R.  v.  Schwarzenberger,  9  Wr.  208. 

Famham  v.  R.  R.  Co.,  5  Sm.  58. 

Ellsworth  V.  Tartt,  26  Ala.  733. 

Cheney  v,  R.  R.  Co.,  ii  Met.  121. 

Dietrich  v,  R.  R.  Co.,  21  Sm.  434. 

Oil  Cr.  &  A.  R.  R.  R.  Co.  v.  Clark,  22  Sm.  231. 

Bennett/.  R.  R.  Co.,  7  Phila.  11. 
The  verdict  should  have  been  restricted  to 
I300,  according  to  the  provisions  of  the  Act  of 
April  II,  1867  (Purd.  Dig.  1229,  pi.  83). 

C.  A.  V. 
March  23,  1878.  The  Court.  We  left  the 
question  of  contract  to  the  jury,  and  they  found 
for  the  plaintiff.  By  Sec.  21  of  Art.  III.  of  the 
Constitution,  no  limitation  can  be  made  by  Act 
of  Assembly  in  regard  to  the  amount  to  be  re- 
covered for  injuries  to  persons  or  property.  The 
verdict,  however,  is  too  high,  as  the  trunk  con- 
tained other  articles  besides  ordinary  wearing 
apparel.  We  reduce  the  verdict,  therefore,  to 
^500,  and,  upon  a  remittitur  being  filed  by  plain- 
tiffs coimsel  for  all  over  that  amount,  we  direct 
that  the  rule  be  discharged,  otherwise  made  ab- 
solute. 
Oral  opinion  by  Ludlow,  P.  J. 


C.  P.  No.  4.  March  14,  1878. 

Le  Van  v.  Pennsu  R.  R.  Co. 

Common  carriers — Railroad  companies — Recip- 
rocal rights  and  duties  of  carriers  and  pc^sen-^ 
gers — Right  of  carrier  to  establish  reasonable 
regulations  for  the  government  of  its  passenger 
business — Right  of  company  to  eject  passenger 
who  refuses  to  comply  with  regulation — Dam- 
ages— Inconsistent  verdict — New  trial. 
Rule  for  a  new  trial. 

This  was  an  action  on  the  case  to  recover  dam- 
ages for  an  alleged  wrongful  ejectment  of  the 
plaintiff  by  the  defendant's  employ^  from  its 
train.  Plea,  "  not  guilty."  Upon  the  trial,  the 
following  facts  appeared : — 

On  the  night  of  November  13,  1868,  the 
plaintiff  bought  a  first-class  ticket  from  Harris- 
burg  to 'Philadelphia,  and,  upon  boarding  the 
train  and  passing  through  it,  found  all  the  seats 
occupied.  He  complained  to  a  station  employ^, 
and  was  directed  by  him  to  take  a  seat  in  a  car 
which  was  about  being  attached,  and  which 
proved  to  be  a  sleeping  car,  comparatively  empty. 
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in  one  end  of  which  a  few  berths  were  made  up. 
Shortly  after  the  train  started,  the  sleeping  car 
conductor,  learning  that  the  plaintiffs  destina- 
tion was  Philadelphia,  told  him  that  he  would 
have  to  pay  J  1.50  extra  or  leave  the  car.  This 
the  plaintiff  refused  to  do  until  he  was  provided 
with  another  seat.  In  a  few  moments  the  sleep- 
ing car  conductor  returned  with  the  train  con- 
ductor, and  substantially  the  same  conversation 
ensued,  the  train  conductor  adding  that  upon 
reaching  the  next  station,  "Middletown,**  there 
would  be  vacant  seats  in  the  adjoining  car. 

From  this  stage  of  the  evidence  the  testimony 
of  the  plaintiff  and  defendant  was  conflicting. 
The  plaintiff  testified  that  he  remained  in  his  seat 
after  the  train  left  Middletown,  and  that  in  about 
half  an  hour  the  conductor  returned  with  two 
passengers,  announcing  his  intention  to  eject 
him  from  the  train  ;  that  he  was  seized  hold  of 
and  forced  on  to  the  front  platform,  refused  per- 
mission to  remain  there  until  the  train  reached 
Lancaster ;  that  the  train  was  stopped  at  a  place 
where  there  was  no  station,  and  he  was  hustled 
to  the  ground  and  pinned  there  while  his  baggage 
was  thrown  out,  and  he  was  prevented  from  get- 
ting on  the  train  as  it  started  again.  The  plain- 
tiff then  proceeded  to  describe  the  difficulties  and 
sufferings  endured  in  a  three  hours'  walk  to  Lan- 
caster by  night,  and  the  aggravation  of  a  disease 
by  which  he  had  been  affected  for  many  years. 

The  defendant's  witnesses  testified  that  the 
conductor,  accompanied  by  the  two  passengers, 
returned  to  the  plaintiff  as  the  train  approached 
the  station  of  Landisville  and  told  him  to  move 
into  the  adjoining  car,  \4iere  there  were  over 
thirty  vacant  seats;  that  the  plaintiff  became 
'  angry  and  refused  to  do  so ;  that  they  took  hold 
of  him  and  forced  him  from  his  seat,  and  the 
plaintiff  saying  **  let  go  of  me,  I  will  go  out," 
walked  to  the  front  platform,  and,  learning  that 
the  train  was  in  the  act  of  stopping  at  a  regular 
station,  alighted  of  his  own  free  will ;  and  that  he 
was  undoubtedly  prevented  from  getting  on  the 
train  again  while  it  was  in  motion. 

Thayer,  P.  J.,  after  reviewing  the  evidence, 
charged  the  jury  as  follows :  "Undoubtedly  car- 
riers of  passengers  on  railroads  have  a  right  to 
establish  reasonable  regulations  for  the  govern- 
ment of  their  passenger  traffic  and  for  the  regula- 
tion of  their  business.  Such  regulations  are 
absolutely  necessary  for  the  preservation  of  order, 
and  indeed  necessary  for  the  preservation  of  the 
safe  y  of  passengers,  and  it  is  unquestionably  the 
duty  of  a  passenger  to  comply  with  those  rules 
wherever  they  are  reasonable,  just,  and  proper  in 
their  character.  A  passenger  is  bound  to  know 
what  are  the  ordinary  and  usual  regulations  appli- 
cable to  the  running  of  such  a  train ;  that  is,  for 
example,  he  is  bound  to  know  what  train  his 
ticket  entitles  him  to  ride  upon.    A  passenger 


cannot  buy  a  ticket  and  expect  to  ride  upon  any 
train  he  chooses,  for  it  is  well  known  that  there 
are  distinctions  made  in  the  prices  of  tickets  for 
various  trains,  the  tickets  for  some  trains  being 
placed  at  a  higher  rate  than  others.  A  passenger 
is  bound  to  know  what  train  his  ticket  entitles 
him  to  ride  upon,  and  he  is  bound  to  know  of  the 
existence  of  regulations  which  have  been  adopted 
relative  to  sleeping  cars;  and  if  he  does  not 
know  the  regulations  pertaining  to  sleeping  cars, 
and  he  enters  a  sleeping  car  without  any  right  to 
go  there,  he  is  bound  to  comply  with  the  regula- 
tions governing  them  or  be  compelled  to  take  a 
seat  in  another  car.  A  man  has  no  right  to  buy 
a  ticket  for  what  is  technically  termed  a  set-up 
car,  an  ordinary  passenger  car,  and  then  claim  a 
right  to  ride  in  a  sleeping  car,  because  every  one 
knows  who  has  ever  ridden  upon  a  railroad,  that 
an  extra  price  is  always  charged  for  accommoda- 
tions in  a  sleeping  car.  Sleeping  cars  belong 
ordinarily  to  another  company,  although  they  are 
under  the  control  of  the  company  which  furnishes 
transportation.  Now,  although  the  employ^  of 
the  company  furnishing  transportation  are  just  as 
responsible  for  their  misconduct  or  wrongful 
acts,  whether  they  occiu:  in  the  sleeping  car  or 
any  other  car  of  the  train,  nevertheless,  a  passen- 
ger is  bound  to  inform  himself  of  the  prescribed 
regulations  relating  to  the  travel ;  and  if  he  goes 
into  a  sleeping  car  either  because  he  is  directed 
to  do  so*  by  one  of  the  hands,  as  Mr.  Le  Van 
says  he  was  in  the  present  case,  or  for  any  other 
reason,  he  has  no  right  to  be  there  without  pay- 
ing an  extra  charge,  and  it  is  unquestionably  his 
duty,  upon  the  request  of  the  conductor  of  the 
train,  to  remove  into  another  car.  He  has  no 
right  to  be  there  unless  he  has  paid  for  the  privi- 
lege; and  I  might  add  that  a  passenger  who  wil- 
fully, deliberately,  and  persistently  refuses  to 
comply  with  regulations  which  are  reasonable 
and  just  has  no  right  to  claim  the  privilege  of 
riding  at  all.  If  a  passenger  should  go  into  a 
ladies*  car  where  smoking  is  not  permitted,  and 
after  repeated  warnings  should  persist  in  smoking 
in  that  car,  the  conductor  would  be  perfectly 
justifiable  in  stopping  the  train  and  putting  him 
off;  and  so  I  am  bound  to  say  in  this  case,  that 
if  Mr.  Le  Van,  being  in  the  sleeping  car  where 
he  had  no  right  to  ride,  was  notified  repeatedly 
to  transfer  himself  to  another  car  in  which  there 
were  accommodations  for  him,  and  in  which  he 
could  be  furnished  with  a  seat,  if  he  obstinately 
refused  to  do  so,  and  persisted  in  remaining  in 
the  sleeping  car,  after  he  had  been  so  notified  by 
the  conductor,  then  the  conductor  had  a  right  to 
put  him  off  the  train,  because  he  could  not  con- 
tinue to  violate  the  regulations  of  the  company, 
and  because  he  had  no  right  to  ride  in  a  car  for 
the  privilege  of  which  he  had  not  paid,  and  there- 
fore the  only  remedy  was  to  put  him  off  the  train. 
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**  If  that  is  the  position  of  the  plaintiff,  even 
though  he  was  put  off  the  train  by  the  defendant, 
he  was  lawfully  put  off.  If  you  find  that  fact,  of 
course  your  verdict  must  be  for  the  defendant. 
On  the  other  hand,  if  you  find  that  he  was  put 
off  the  train  in  the  manner  in  which  he  relates, 
or  if  you  find  that  without  being  notified  to  go 
into  the  other  car,  and  without  any  explicit 
notice  that  he  would  be  put  off  if  he  refused  to 
go  into  another  car,  the  conductor  came  and  told 
him  he  would  put  him  off  the  train  because  he 
had  not  already  complied  with  the  previous  in- 
timation that  there  might  be  seats  in  the  other 
cars  when  the  train  reached  Middletown,  or  if 
you  find  that  the  conductor,  without  any  notice 
of  what  he  was  going  to  do,  seized  him  and  put 
him  off  the  train,  as  Mr.  Le  Van  says  he  did, 
without  asking  him  to  go  into  the  other  car  at 
all,  then  undoubtedly  there  was  a  trespass  of  a 
most  wrongful  and  oppressive  kind ;  and  if  you 
find  this  to  be  the  case,  I  am  bound  further  to 
say  that  the  defendant  is  responsible  for  that 
trespass,  because  the  company  is  responsible  for 
the  wrongful  acts  of  their  employ&,  which  may 
be  committed  in  the  ordinary  course  of  the  busi- 
ness. A  company  is  responsible  not  only  for  the 
negligence  of  its  employes,  but  for  the  wrongful 
acts  of  its  employes,  if  those  acts  are  committed 
in  the  performance  of  the  ordinary  duties  and 
powers  intrusted  to  their  servants  and  employ^. 
It  would  be  preposterous  to  hold  that  a  company 
should  be  responsible  for  the  negligence  of  an 
employ^  resulting  in  an  injury,  and  yet  that  they 
should  not  be  responsible  for  the  wrongful  acts 
of  their  employes  performed  in  the  line  of  the 
duties  which  are  intrusted  to  them.  Unques- 
tionably the  tendency  of  the  law  in  mpdem 
times  is,  to  treat  corporations  just  as  individuals 
are  treated  relative  to  their  liability.  It  has  even 
been  held  that  a  corporation  may  be  sued  for 
publishing  a  libel.  They  have  been  held  respon- 
sible for  a  malicious  prosecution,  and  for  many 
other  wrongful  acts  committed  by  their  agents 
and  servants.  I  do  not  doubt  at  all  that  they 
are  responsible  for  a  trespass  committed  by  their 
employ^  when  that  trespass  is  committed  in  the 
line  of  duty  which  the  employ^  of  the  company 
are  intrusted  to  perform.  Of  course,  if  he  is  not 
engaged  in  that  duty,  but  is  engaged  in  some- 
thing else,  the  company  would  not  be  responsible ; 
but  I  entertain  no  doubt  whatever  that  a  corpo- 
ration is  responsible  for  the  wrongful  acts  of  its 
employ^  which  are  committed  in  the  course  of 
the  employment  intrusted  to  them ;  and,  there- 
fore, I  say,  if  the  plaintiff  was  wrongfully  put  off 
of  this  train  by  force,  and  in  the  manner  in  which 
he  describes,  without  any  previous  notice  to  take 
another  seat  or  to  go  into  another  car,  and  with- 
out notice  that  he  would  be  put  off  if  he  refused 
to  comply,  then  the  defendaiit  is  responsible  for 


that  act,  and  is  just  as  responsible  as  the  men 
who  assisted  in  the  perpetration  of  it ;  indeed, 
the  men  who  assisted  in  the  perpetration  of  that 
act  might  have  been  joined  as  defendants  in  this 
action. 

^*  If  you  find  that  such  a  wrong  was  committed, 
the  damages  to  be  awarded  must  rest  in  the 
sound  discretion  of  the  jury,  who  have  heard  all 
the  facts — a  discretion  to  be  deliberately  and 
conscientiously  exercised.  Of  course,  jurors, 
who  are  acting  under  the  obligations  of  oaths, 
are  not  expected  to  run  into  extravagances  or  to 
be  carried  away  by  their  passions,  or  to  do  any- 
thing that  is  aliurd,  or  to  impose  anything  upon 
the  defendant  which  is  disproportionate  to  the 
character  of  the  case.  Nevertheless,  you  have  a 
right  to  consider  all  the  circumstances  under 
which  this  wrong,  if  it  was  committed,  was  in- 
flicted, and  to  assess  the  damages  at  a  sum  which 
you  deem  a  proper  compensation  for  the  com- 
mission of  this  wrongful  act.  You  are  to  consider 
whether  the  plaintiffs  health  was  seriously  im- 
paired in  consequence  of  this  act.  Whatever 
was  tlie  natural  Jesuit  of  this  wrongful  conduct, 
if  it  took  place,  is  a  proper  consideration  for  you 
in  assessing  the  damages. 

^' You  will  also  take  into  consideration  the  in- 
jury it  may  have  occasioned  to  his  feelings,  the 
indignity  which  was  placed  upon  him,  the  cir- 
cumstance of  his  having  been  put  out  of  the  train 
at  midnight  m  a  lonely  place,  if  he  was  so  ejected. 
In  considering  these  circumstances  I  doubt  not 
that  you  will  exercise  your  judgment  as  reasonable 
men  in  arriving  at  a  result.  If  you  find  that  the 
plaintiff  left  the  train?  voluntarily,  you  ought  to 
find  a  verdict  for  the  defendant.  If  you  find 
that  be  was  put  off  the  train  by  force,  then  you 
ought  to  inquire  whether  he  ^as  lawfully  ejected 
from  the  train ;  that  is,  whether  he  was  put  off 
for  refusing  to  obey  the  reasonable  regulations  of 
the  company,  and  after  distinct  notice  that  he 
would  be  put  off  if  he  refused  to  comply  with 
those  regulations,  and,  if  he  was,  then  you  ought 
to  find  a  verdict  for  the  defendant.  But  if  you 
find  that  he  was  put  off  the  train  by  force  without 
any  justification,  contrary  to  law  and  in  violation 
of  his  rights,  then  you  ought  to  find  such  a  ver- 
dict in  his  favor  as  will  fully  compensate  him  for 
the  injury  he  has  suffered,  and  justly  mark  your 
own  appreciation  of  the  character  of  such  a 
wrong.*' 

The  jury  rendered  a  verdict  for  plaintiff— one 
cent  damages.  The  plaintiff  having  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  that  the 
verdict  as  to  damages  was  against  the  charge — 

Chapman  BiddU  showed  cause.  The  question 
resolves  itself  into  a  reasonable  construction  of 
the  verdict  of  the  jury.  There  are  three  ways  of 
looking  at  it :  (i)  The  jury  may  have  considered 
it  as  a  clean  verdict  for  the  defendant.    (2"^  It 
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may  have  been  a  compromise  verdict  to  satisfy 
the  obstinacy  of  some  one  or  more  of  the  jury. 
(3)  The  jury  may  have  wished  to  save  the  plain- 
tiff his  costs,  believing  that,  although  legally  not 
entitled  to  recover,  he  was  sincere  in  the  belief 
of  his  right,  and  it  would  be  harsh  to  make  him 
pay  the  costs. 

It  is  not  conceivable  that  the  jury  deliberately 
violated  the  plain  instructions  of  the  Court  on 
the  damages.  The  verdict  was  in  mercy  to  the 
plaintiff. 

E\  Hunn  Hanson,  for  the  rule. 

The  jury  found  for  the  plaintiff,  yet  chose  to 
disregard  the  binding  instructions  of  the  Court 
on  the  question  of  damages.  The  verdict  is  in- 
consistent and  illogical.  There  has  been  a  mis- 
trial. C.  A.  V. 

March  26,  1878.     Rule  absolute. 

[For  report  of  this  case  on  a  rule  for  a  new  trial  snr 
former  verdict,  see  3  Weekly  Notes,  496.  See,  also, 
Thorpe  v.  N.  Y.  C.  &  H.  R.  R.  R.,  I  Reporter, 464,] 


C.  P.  No.  4.  March  23,  1878. 

Cole  V.  Bowden,  deft.,  and  Westergaard 
&  Co.,  garnishees. 

Attachment  execution — In  an  attachment  execu- 
tion, the  defendant  will  not  be  permitted  to  come 
in  and  contradict  the  answers  of  the  garnishee. 
Rule  for  judgment  for  amount  admitted  by  the 
garnishees  to  be  due. 

The  garnishees,  in  answer  to  the  usual  interro- 
gatories, admitted  an  indebtedness  to  the  defend- 
ant of  $166.50. 

On  the  calling  of  the  rule  for  argument,  the 
defendant  filed  an  affidavit  alleging  that  he  was 
a  member  of  a  firm,  and  that  the  sum  attached 
belonged  to  said  firm,  but  that  every  dollar 
thereof  was  due  to  employ^  of  said  firm,  who 
did  the  work  which  earned  the  money. 
Geo,  F,  Rich^  for  the  rule. 
This  case  presents  the  bare  aspect  of  the  gar- 
nishees saying  that  they  have  money  due  the 
defendant,  and  the  defendant  asserting  the  con- 
trary; but  the  defendant  has  no  standing  in 
Court. 

McCormac  v,  Hancock,  2  B.  311. 
An  attaching  creditor  stands  in  the  debtor's 
shoes. 

Patten  v.  Wilson,  10  C.  2^9. 
Even  if  this  partnership  exist,  a  payment  to 
one  partner  is  a  payment  to  all 
J.  Alex,  Simpson,  contra. 
The  defendant  should  have  his  day  in  Court. 
Suppose  the  defendant  to  be  a  trustee,  and  the 
money  to  be  deposited  in  bank  to  his  individual 
credit,  he  has  the  right  to  notify  the  bank  that 
the  money  does  not  belong  to  him ;  and  if  so,  he 
should  have  the  right  to  protect  that  money,  and 


not  be  remitted  to  the  garnishees  for  compensa- 
tion for  their  tortious  conduct. 

The  Court.  If  the  garnishee  chooses  to  ren- 
der himself  liable  to  pay  this  money  twice,  he 
ought  to  have  that  privilege.  The  plaintiff  is 
entitled  to  judgment. 

Rule  absolute. 

Per  Thayer,  P.  J. 

[See  Ruffv.  Ruff,  ante,  i8i.] 


©rpjaits*  €ourt. 


March  19, 1878. 

Murray's  Estate. 

Will — Power  of  appointment — Execution  of 
power — Property  of  testator  subject  to  a  power 
of  appointment  by  will  does  not  pass  under  a 
general  bequest  in  a  will  made  before  the  crea- 
tion of  the  power, 
Sur  exceptions  to  adjudication. 
Edward  Murray,  by  will  dated  March  12, 1875, 

bequeathed  as  follows: — 

♦*  I  order  and  direct  that  the  sum  of  ten  thousand  dollais 
be  put  at  interest  in  legal  securities,  and  my  daughter 
Eliza  to  draw  the  interest  of  said  ten  thousand  dollars  semi- 
annually during  her  natural  life,  and  at  her  death  she  may 
dispose  of  said  ten  thousand  dollars  as  she  may  think 
proper." 

The  testator  died  in  August,  1875.  ^^'^ 
Murray  died  in  1 87  7.  By  her  will,  dated  August 
22,  1874,  she  bequeathed  as  follows: — 

"I  will  and  bequeath  to  St.  Joseph's  Convent, at  Chest- 
nut Hill,  all  'my  real  and  personal  estate  whatsoever  and 
wheresoever  situate  '* 

At  the  audit  of  the  account  of  her  executor 
(before  Ashman  J.)  the  fund  in  the  hands  of  the 
accountant  was  awarded  to  the  legal  heirs  of  Eliza 
Murray.  The  St.  Joseph's  Convent  filed  excep- 
tions to  the  award  of  the  auditing  judge. 

P,  Duffy  and  A,  A,  Hirst^  for  exceptant, 

G.  W,  Thorn,  for  accountant. 

March  30,  1878.  The  Court.  That  a  will 
made  in  August,  1874,  by  which  testatrix  gave  all 
her  property  to  St.  Joseph's  Convent  was  not  an 
execution  of  a  power  conferred  upon  her  by  the 
will  of  her  father,  dated  March  12,  1875,  we 
think  is  clear  both  on  reason  and  authority.  (See 
Fry's  Estate,  4  Weekly  Notes,  408;  Bmgham's 
ApL,  14  Sm.  349.)  The  exceptant  has  no  right 
to  complain  of  the  distribution. 

Exceptions  dismissed. 

Per  Penrose,  J, 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES; 


297 


Weekly  Notes  of  Cases. 


Vol.  v.]      THURSDA  Y,  MA  Y  9,  1878.        [No.  15. 


Supreme  €Durt. 


Jan.  *76,  40.  March  15,  1878. 

Central  R.  R,  of  New  Jersey  v.  Green  and 
Wife. 

Railroad  companies — Action  against j  for  exclud- 
ing colored  persons  from  cars —  What  sufficient 
evidence  of  motive — Practice —  Trial  and  its  in- 
cidents— Province  of  Court  and  fury. 

In  an  action  by  A.,  a  colored  woman,  to  recover  a 
penalty  for  exclusion  from  a  railway  car,  the  evidence  of 
exclusion,  though  strong,  was  positively  denied  by  wit- 
nesses for  the  defence.  Testimony  on  the  part  of  the  de- 
fence was  introduced  to  the  effect  that  the  husband  of  A., 
who  accompanied  her,  was  smoking,  and  that  the  exclusion 
(which  was  not  denied  as  to  him)  was  upon  this  ground. 
The  Court,  although  assuming  in  portions  of  the  charge 
that  the  exclusion  of  the  wife  was  conceded,  instructed  the 
jury  that  "  of  the  exclusion  there  can  be  no  doubt  if  the 
testimony  be  true.** 

Held,  that  this  was  a  substantial  submission  to  the  jury 
of  the  disputed  fact 

Paxson,  T.,  concurring,  was  of  the  opinion  that  there 
was  not  sufficient  evidence  that  the  plaintiff  was  excluded 
on  account  of  race  or  color,  but  that  there  being  no  ex- 
ception or  assignment  of  error  which  raised  this  question, 
the  judgment  which  had  been  entered  upon  a  verdict  for 
theplaintiff  must  stand  affirmed. 

The  Act  of  March  22,  1867,  was  intended  to  secure  to 
colored  persons  the  sapne  rights  in  travelling  as  are  enjoyed 
by  others.  But  it  does  not  give  them  superior  privileges, 
nor  warrant  an  interference  with  reasonable  police  regu- 
lations of  railroad  companies,  one  of  which  is  to  designate 
the  car  which  travellers  shall  enter,  without  being  obliged 
to  give  any  reason  for  the  selection. 

Error  to  the  Common  Pleas  of  Luzerne 
County. 

This  was  an  action  of  debt  by  John  W.  Green 
and  Martha  Green  his  wife,  in  the  right  of  the  said 
Martha,  to  recover  a  penalty  of  J5  00  for  an  alleged 
exclusion  of  the  said  Martha  from  a  car  of  the 
defendants,  under  the  provisions  of  the  following 
Act  of  Assembly  of  March  22,  1867  (P.  L.  38). 

"  Any  railroad  or  railway  corporation  within  this  Com- 
monwealth, that  shall  exclude,  or  allow  to  be  excluded  by 
their  agents,  conductors,  or  employes,  from  any  of  their 
passenger  cars,  any  person  or  persons,  on  account  of  color 
or  race,  or  that  shall  refuse  to  carry  in  any  of  their  cars 
thu  set  apart,  any  person  or  persons  on  account  of  color 
or  race,  or  that  shall  for  such  reason  compel  or  attempt  to 
compel  any  person  or  persons  to  occupy  anv  particular  part 
of  their  cars  set  apart  for  the  accommodation  of  people  as 
posiengerB,  shall  be  liable  in  an  action  of  debt  to  the  per- 1 
«m  thereby  injured  or  aggrieved  in  the  sum  of  five  hnn- 


dred  dollars ;  the  same  to  be  recovered  in  an  action  of 
debt,  as  like  amounts  are  now  by  law  recoverable.** 

Pleas,  nil  debet ^  payment  with  leave,  etc. 
Issue  was  joined,  and  the  jury  called  on  February 
6th,  1875.  The  following  facts  appeared  in  evi- 
dence : — 

On  December  26th,  1873,  Green  and  his  wife, 
being  in  Wilkesbarre,  went  to  the  defendants*  sta- 
tion for  the  purpose  of  taking  the  train  to  retiun 
to  their  home  at  Parsons  Station  (about  two  miles 
distant).  The  train,  consisting  of  a  baggage  and 
smoking  car  and  two  passenger  cars,  having 
arrived,  the  plaintiff,  having  previously  purchased 
tickets,  attempted  to  enter  the  rear  car  by  the 
front  platform,  but  was  prevented  from  so  doing 
by  the  brakesman,  who,  however,  did  not  assign 
her  color  as  the  reason.  There  was  abund^mt 
evidence  that  other  persons  (white),  both  male 
and  female,  some  of  them  passengers  for  Parsons, 
were  admitted  to  the  rear  car  after  the  refusal  to 
admit  the  plaintiff.  The  plaintiff  then  got  on  the 
rear  platform  of  the  car  in  front  (the  train  mean- 
while having  started),  while  her  husband  en- 
deavored to  force  an  entrance  into  the  rear  car. 
The  brakesman  thereupon  put  up  the  chain  and 
locked  the  door,  and  the  plaintiff  passed  into  the 
front  car  and  remained  there  until  the  train  arrived 
at  Parsons. 

The  rear  car  was  called  the  New  York  car  and 
the  car  in  front  the  Philadelphia  car.  They  were 
so  called  because  they  had  come  from  New  York 
and  Philadelphia,  respectively.  But  they  were 
destined  for  the  same  place  (Scranton),  and  were 
not  detached  from  the  train  or  from  each  other 
until  they  had  arrived  there. 

Three  witnesses  for  the  defence,  all  employ^ 
of  the  defendant  company,  denied  any  refusal  to 
admit  Mrs.  Green  into  the  rear  car,  and  swore 
positively  that  the  only  controversy  was  as  to  John 
W.  Green,  who,  the  witnesses  alleged,  was  smok- 
ing, and  was  directed  to  the  smoking  car  for  that 
reason  only.  Two  other  witnesses  testified  that 
Green  was  smoking.  The  plaintifTs  witnesses 
denied  that  Green  was  smoking.  There  was  no 
further  testimony  upon  the  subject  of  Mrs. 
Green's  exclusion. 

The  Court  (Harding,  P.  J.)  charged  the  jury, 
**That  Mrs.  Green  was  excluded  there  can  be 
no  doubt,  if  the  testimony  of  the  plaintiffs  wit- 
nesses be  true  [and  that  she  was  excluded  from 
the  car  is  conceded  even  by  the  testimony  that 
has  been  produced  here  on  the  part  of  the  de- 
fence. .  .  .  Mrs.  Green  was  behaving  in  a  very 
proper  manner,  so  far  as  the  testimony  shows,  and 
it  is  conceded  on  all  sides  that  she  was  exclud- 
ed]. ...  If  this  company  excluded  this  woman 
from  a  particular  car  of  their  train,  as  it  is  con- 
ceded on  all  sides  they  did,  and  if  such  exclusion 
was  on  account  of  her  color,  then  she  is  entitled 
to  recover  the  sum  of  1500, 
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'  *  The  defendants*  counsel  has  asked  us  to  charge 
you  that,  in  order  to  entitle  the  plaintiff  to  a  ver- 
dict, the  jury  must  be  satisfied  under  the  evidence 
that  the  plaintiff  not  only  was  excluded  from  the 
car  of  the  defendants,  but  that  such  exclusion  was 
because  she  was  a  colored  woman;  in  other 
words,  the  jury  must  be  satisfied  that  she  was  ex- 
cluded because  of  race  or  color,  and  for  no  other 
reason.  We  affirm  that  point,  and  [have  already 
charged  to  that  effect]." 

Verdict  and  judgment  for  plaintiff.  Defend- 
ants took  this  writ,  assigning  as  error,  inter  alia, 
the  portions  of  the  charge  inclosed  in  brackets. 

The  argument  upon  the  writ  of  error  was  heard 
March  16,  1876,  and  on  March  27,  1876,  the 
Court  announced  that  the  Justices  being  equally 
divided  in  opinion  the  judgment  of  the  Court  be- 
low would  stand  affirmed  (reported  2  Weekly 
Notes,  590).  '  A  petition  for  a  reargument  was 
subsequently  granted  by  the  Court. 

Stanley  Woodward,  for  plaintiffs  in  error,  sub- 
mitted the  case  upon  paper  books.  (No  paper 
book  was  received  by  the  reporter.) 

Wm,  H,  McCartney  (^Aferriman  with  him),  for 
defendant. 

The  charge  of  the  learned  Court  was  as  strongly 
in  favor  of  the  defendants  below  as  it  could  be 
made.  The  jury  was  instructed  that  the  mere 
fact  that  the  plaintiff  was  excluded  would  not  en- 
title her  to  recover;  that  they  must  expressly 
find  that  she  was  excluded  **  on  account  of  her 
color  and  for  no  other  reason."  The  defendants 
offered  no  other  hypothesis,  and  the  question  of 
exclusion  was  fairly  submitted ;  and  this  being 
found  in  favor  of  the  plaintiff,  the  defendants* 
liability  was  at  once  fixed. 

It  was  quite  open  to  the  defendants  below  to 
show  why  Martha  Green  was  excluded  if  it  was 
not  on  account  of  her  color ;  there  might  have 
been  scores  of  reasons,  but  the  burden  was  upon 
them. 

March  25,  1878.  The  Court.  It  is  very 
clear  from  the  whole  evidence  on  both  sides  that 
Mrs.  Green,  the  plaintiff,  was  excluded  from  the 
rear  car  of  the  train.  Her  husband  made  repeat- 
ed and  ineffectual  attempts  to  put  her  in.  The 
brakesman  pushed  her  off  the  step  as  she  attempt- 
ed to  enter,  gave  no  reason,  but  said  go  into  that 
car,  pointing  to  the  car  ahead.  She  stepped  upon 
the  rear  platform  of  the  forward  car  and  attempt- 
ed to  cross  to  the  platform  of  the  rear  car.  The 
brakesman  put  up  the  chain ;  her  husband  took 
down  the  chain  and  he  attempted  to  get  his  wife 
across ;  the  brakesman  locked  the  door.  During 
all  this  time  a  controversy  was  going  on.  These 
facts  are  not  controverted  or  disproved.  In  all 
these  facts  Green  and  his  wife  are  distinctly  cor- 
roborated. The  Judge  below  recounted  them, 
and  said:  ''The  fact  that  the  company  did  ex- 


clude her  is  not  enough  to  entitle  the  plaintiff  to 
recover.  That  she  was  excluded  there  can  be  no 
doubt,  if  this  testimony  be  true;  and  that  she 
was  excluded  from  the  car  is  conceded,  even  by 
the  testimony  that  has  been  produced  here  on 
the  part  of  the  defence.  Did  they  exclude  her 
because  of  her  color  ?"  This  statement  is  strictly 
true.  Then  on  what  principle  can  it  be  said  that 
the  Judge  took  the  facts  from  the  jury  ?  The  de- 
fendant did  not  controvert  the  exclusion,  but  put 
it  on  the  ground  that  Green  had  a  cigar  in  his 
mouth  and  was  smoking.  The  testimony  is  clear 
that  this  was  the  only  reason.  The  (act  of  smok- 
ing was  denied  stoutly,  and  Mr.  and  Mrs.  Green's 
testimony  on  this  point  was  thoroughly  corrobo- 
rated. It  was  the  contested  fact  of  the  case  and 
was  fully  and  fairly  submitted  to  the  jury,  includ- 
ing the  credibility  of  the  witnesses,  and  especially 
of  Green.  The  case  went  to  the  jury  on  the 
pivotal  question  of  the  case,  whether  the  exclu- 
sion of  Mrs.  Green  was  on  account  of  her  race  or 
color. 

Here,  too,  we  find  ample  evidence  to  go  to  the 
jury.  Indeed  the  point  put  to  the  Court  by  the 
defendants  concedes  the  sufficiency  of  the  evi- 
dence by  requesting  the  Court  to  charge  the  jury 
that  the  exclusion  must  have  been  because  she 
was  a  colored  woman,  or  because  of  race  or  color. 
No  point  was  made  and  no  error  assigned  as  to 
the  sufficiency  of  the  evidence  on  this  ground. 

Green  had  tickets  for  himself  and  his  wife.  They 
started  to  go  into  the  rear  car  where  other  pas- 
sengers were  entering.  Two  white  ladies  imme- 
diately in  front  of  them  entered,  and  as  Mrs. 
Green  stepped  up,  the  brakesman  pushed  her  back 
and  pointed  to  the  front  car.  She  was  in  advance, 
her  husband  following.  The  brakesman  did  not 
ask  them  to  show  their  tickets,  and  said  nothing 
except  that  she  should  not  go  into  that  car ;  told 
her  to  go  to  the  next  car.  She  then  got  on  the 
platform  of  the  front  car  to  step  on  to  that  of  the 
rear,  and  the  brakesman  put  up  the  chain.  The 
husband  took  it  down  and  tried  to  get  his  wife 
on.  The  brakesman  locked  the  door.  While 
the  controversy  was  going  on,  two  white  ladies 
came  and  were  let  into  the  rear  car.  One 
of  these  passengers  lived  at  Parsons,  the  same 
place  where  the  Greens  lived,  and  got  off  there. 
Shortly  afterwards  Judge  Handley  and  other 
white  persons  were  permitted  to  enter  the  rear 
car.  These  facts  were  fully  corroborated  by 
James  Thomas,  Mrs.  Thomas,  and  Miss  Thomas, 
ail  white.  Now,  in  the  absence  of  all  other  rea- 
son than  their  color,  and  in  view  of  the  permis- 
sion to  white  persons  to  enter,  and  the  very  de- 
termined and  effectual  means  used  by  the  brakes- 
man to  prevent  entrance,  what  other  probable 
inference  could  be  drawn  than  that  it  was  because 
of  their  color  they  were  prevented?  The  only 
ground  set  up  was  that  Green  was  smoking.    But 
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this  was  fairly  submitted  to  the  jury  as  a  sufficient 
ground  to  exclude  Green  himself,  and  found 
against  the  defendants.  The  verdict  of  the  jury, 
and  perhaps  the  weight  of  the  evidence  is  against 
this  excuse,  so  that  it  was  clearly  a  question  for 
the  jury,  what  was  the  cause  of  exclusion.  The 
evidence  is  clear  that  these  persons  were  respect- 
able, decent  persons  and  well  dressed,  and  it  is 
scarcely  possible  to  conceive  of  any  ground  of 
exclusion  on  the  evidence  except  their  color, 
the  smoking  being  negatived. 

We  perceive  no  error  in  the  record,  and  there- 
fore the  judgment  is  affirmed. 

Per  Curiam.     Sharswood,  J.,  dissents. 

Concurring  opinion  by  Paxson,  J.  While  I 
concur  in  the  judgment  in  this  case  I  do  not 
agree  to  that  portion  of  the  opinion  in  which  it 
is  asserted  that  there  was  ample  evidence  to  go 
to  the  jury  of  the  exclusion  of  Mrs.  Green  from 
the  car  on  account  of  color.  The  sufficiency  of 
the  evidence  upon  this  point  was  really  not  be- 
fore us,  as  no  such  question  was^made  in  the 
Court  below.  Its  discussion  here  might  well  have 
been  omitted. 

The  Act  of  22  March,  1867  (P.  L.  38),  should 
receive  a  reasonable  construction.  It  was  mani- 
festly intended  to  prevent  railroad  companies 
making  distinctions  between  passengers  on  ac- 
count of  race  or  color.  In  other  words,  to  secure 
to  colored  persons  the  same  rights  in  travelling 
as  are  enjoyed  by  others.  All  fair-minded  people 
must  concede  thiat  this  is  entirely  proper.  But  I 
do  not  think  it  was  intended  by  this  Act  to  give 
them  superior  privileges,  or  to  so  interfere  with 
the  reasonable  police  arrangements  of  railroa4 
companies  in  operating  their  roads  and  moving 
their  cars,  as  to  enable  a  colored  man  to  force 
himself  into  a  car  where,  by  reason  of  such  police 
regulations,  a  white  man  may  not  enter.  An 
ordinary  traveller  takes  his  seat  in  such  car  as 
may  be  pointed  out  to  him  by  those  in  charge  of 
the  train.  In  doing  so  he  recognizes  the  un- 
doubted right  of  the  company  to  designate  the 
car  which  he  shall  enter.  He  has  a  right  to  a 
seat,  but  not  to  a  seat  in  any  particular  car. 
There  are  sufficient  reasons  why  this  should  be 
so.  Trains  are  often  made  up  of  way  cars  and 
through  cars.  Sometimes  there  are  one  or  more 
cars  attached  occupied  by  private  parties,  ex- 
cursions, etc.  Of  necessity  those  in  charge  of 
the  train  must  have  the  right  to  assign  a  parti- 
cular car  to  the  passenger  when  he  gets  on  the 
train.  Nor  do  I  think  they  are  obliged  to  give 
any  reason  for  the  selection,  otherwise  needless 
discussions  might  arise  in  seating  the  passengers 
to  the  delay  of  the  train  and  the  annoyance  of 
all  reasonably  disposed  travellers.  I  am  unable 
to  see  that  the  mere  fact  of  Mrs.  Green's  exclu- 


sion from  a  particular  car  was  evidence  that  such 
exclusion  was  on  account  of  race  or  color.  She 
was  directed  to  enter  a  car  in  which  white  per- 
sons were  seated,  and  which  was  the  equal  in 
every  respect  of  the  car  from  which  she  was  ex- 
cluded. One  was  a  New  York  car,  and  the  other 
was  a  Philadelphia  car.  There  was  no  other 
point  of  difference.  Had  she  been  forced  to 
enter  a  smoking  car,  or  a  car  set  apart  for  colored 
persons,  there  would  have  been  a  clear  violation 
of  the  Act  of  1867,  and  this  verdict  would  have 
been  entirely  proper.  As  no  such  indignity  was 
offered  her,  I  am  of  opinion  that  the  case  is 
wholly  devoid  of  evidence  to  show  her  exclusion 
on  account  of  race  or  color.  As,  however,  this 
point  was  not  raised,  the  judgment  must  be 
affirmed. 

I  refer  to  it  merely  to  avoid  the  appearance  of 
concurring  in  views  which  I  regard  as  not  only 
unsound,  but  as  unnecessary  to  the  disposition  of 
the  case. 

[In  the  late  case  of  Hall  v.  DeCuir  (5  Otto,  485),  the 
Supreme  Court  of  the  United  States  has  held  a  statute  of 
Louisiana  whose  provisions  are  substantially  the  same  as 
those  of  our  Act  of  22  March,  1867,10  be  unconstitutional 
so  far  as  it  applies  to  common  carriers  whose  routes  extend 
through  two  btates;  and  it  is  immaterial  that  the  aggrieved 
negro  purposed  a  journey  entirely  within  the  boundaries  of 
one  State.  The  ground  of  the  decision  was  that  the  power 
to  regulate  inter-state  commerce  is  vested  by  the  Constitu- 
tion in  Congress  alone,  and  all  State  legislation  which 
hampers  the  operations  of  those  engaged  in  it  is  unconsti- 
tutional. "  Waite,  C.  J.,  in  delivering  the  opinion  said : — 

•*  No  carrier  of  passengers  can  conduct  his  business  with 
satisfaction  to  himself  or  comfort  to  those  employing  him, 
if  on  one  side  of  a  State  line  his  passengers,  both  while 
and  colored,  must  be  permitted  to  occupy  the  same  cabin, 
and  in  the  other  be  kept  separate.  Uniformity  in  the 
regulations  by  which  he  is  to  be  governed  from  one  end  to 
another  of  his  route  is  a  necessity  in  his  business,  and  to 
secure  it  Congress,  which  is  untrammelled  by  State  lines, 
has  been  invested  with  the  exclusive  legislative  power  of 

determining  what  such  regulations  shall  be We 

think  it  may  safely  be  said  that  State  legislation  which 
seeks  to  impose  a  direct  burden  upon  inter-state  commerce 
or  to  interfere  directly  with  its  freedom  docs  encroach  upon 
the  exclusive  power  of  Congress.  The  statute  now  under 
consideration  in  our  opinion  occupies  that  position.  It 
does  not  act  upon  the  business  through  the  local  instruments 
to  be  employed  after  coming  within  the  State,  but  directly 
upon  the  business  as  it  comes  into  the  State  from  without 
or  goes  out  from  within.  While  it  purports  only  to  control 
the  carrier  when  engaged  within  Ae  State  it  must  neces- 
sarily influence  his  conduct  to  some  extent  in  the  manage- 
ment of  his  business  throughout  his  entire  voyage.  His 
disposition  of  passengers  taken  up  and  put  down  within 
the  State,  or  taken  up  within  to  be  carried  without,  cannot 
but  affect  in  a  greater  or  less  degree  those  taken  up  with- 
out and  brought  within,  and  sometimes  those  taken  up  and 
put  down  without.  A  passenger  in  the  cabin  set  apart  for 
the  use  of  whites  without  the  State  must,  when  the  boat 
comes  within,  share  the  accommodations  of  that  cabin  with 
such  colored  persons  as  may  come  on  board  afterwards,  if 
the  law  is  enforced.  It  was  to  meet  just  such  a  case  that 
the  commercial  clause  of  the  Constitution  was  adopted." 

In  the  case  reported,  Mrs.  Green  attempted  to  enter  the 
New  York  car  which  had  come  from  New  Jersey  into 
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Pennsylvania,  and  it  is  difficult  to  distinguish  her  case  from 
that  recently  decided  by  the  Supreme  Court  of  the  United 
States. 

See  next  case.] 


March,  '^6.  March  i6,  1878. 

Central  R.  R  of  N.  J.  v.  John  W.  Green. 

Fines  and  penalties — Recovery  of  damages  under 
a  penal  statute  a  bar  to  a  second  recovery  for 
the  same  Act — Act  of  March  22, 1867 ,  F,  Z. 
^8 — Fenal  statutes — Fenal  statutes  must  be 
construed  strictly. 

The  damages  awarded  by  the  Act  of  March  22,  1867, 
P.  L.  38  (relating  to  the  exclusion  of  colored  persons  from 
railway  cars),  are  in  tlje  nature  of  a  penalty  against  the 
railroad  company,  and  not  compensation  to  the  person 
aggrieved;  and  a  recovery  by  one  person  thus  excluded  in 
contravention  of  the  provisions  of  the  Act  is  a  bar  to  a 
future  recovery  by  another  person  excluded  at  the  same 
time. 

Where  a  husband  and  wife  (colored)  were  refused  ac- 
cess to  a  particular  car  upon  a  railroad  train,  at  the  same 
time  and  by  the  same  employ^  of  the  company : 

Heldf  That  the  exclusion  of  the  two  constituted  a  single 
offence,  and  that  a  recovery  in  an  action  by  the  husband 
and  wife  in  the  right  of  the  wife  was  a  bar  to  a  recovery 
in  a  subsequent  action  by  the  husband  in  his  own  right. 

Hill  z/.  Williams,  14  S.  &  R.  287,  recognized. 

Error  to  the  Common  Pleas  of  Luzerne 
County. 

Debt,  by  John  W.  Green  against  the  Central 
R.  R.  of  New  Jersey,  to  recover  a  penalty  of  ^500 
for  an  alleged  exclusion  of  the  plaintiff  from  one 
of  the  cars  of  the  defendant  company. 

The  plaintiff  was  co-plaintiff  with  his  wife  in 
the  case  of  Central  R.  R.  Co.  of  N.  J.  v.  Green 
(reported  supra')  y  and  the  action  was  founded 
upon  the  same  acts  of  exclusion,  the  testimony 
being  substantially  the  same  as  in  that  case. 

On  the  trial  (before  Harding,  P.  J.)  the  de- 
fendants requested  the  Court  to  charge  :— 

(i)  That  under  the  Act  of  Assembly  of  22 
March,  1867,  but  one  recovery  can  be  had  of 
five  hundred  dollars  penal  sum  for  a  single  act 
of  excluding  one  or  more  persons  from  the  car 
of  a  corporation,  and  where  such  exclusion  is 
jointly  of  several  persons,  the  one  aggrieved 
within  the  meaning  of  the  statute  is  that  one 
among  the  persons  jointly  excluded  who  shall 
first  sue  for  the  five  hundred  dollars  imposed  by 
the  statute. 

(2)  As  it  appears  from  the  evidence  in  this 
case,  a  recovery  has  already  been  had  in  this 
Court  by  the  present  plaintiff  and  his  wife,  in 
right  of  said  wife,  against  the  company  defend- 
ant, for  the  five  hundred  dollars  penalty,  no 
fm-ther  or  other  recovery  of  another  penalty  by 
the  husband  alone  can  be  had. 


Which  points  were  answered  as  follows : — 

<*  I  must  negative  these  points.  Considering, 
in  the  first  place,  the  exclusion  of  this  plaintiff  and 
his  wife  from  the  car  in  question  as  a  tort,  mani- 
festly a  recovery  could  be  had  for  any  particular 
injury  sustained  by  either.  To  illustrate :  Had  a 
gun  loaded  with  shot  been  fired  at  them  by  a  by- 
stander, some  of  the  pellets  taking  effect  in  (me 
and  some  in  the  other,  in  that  case  two  actions 
could  certainly  be  maintained.  Again,  consider- 
ing their  exclusion  as  an  act  for  which  the  law 
prescribes  a  penalty,  the  rule  as  to  recovering 
the  penalty  would  be  the  same  as  that  applicable 
to  other  statutes  imposing  penalties.  For  in- 
stance, a  child  may  give  notice  to  the  vender  of 
intoxicating  liquors  flot  to  sell  to  his  father  and 
mother,  both  of  whom  are  habituated  to  drinking 
to  excess ;  but  the  vender  nevertheless  makes  the 
sale,  and  the  father  and  mother  drink  and  die  as 
a  consequence.  Can  but  one  penalty  be  reco- 
vered ?  Shall  the  child  after  recovering  for  the 
injury  sustained  by  the  loss  of  the  father,  be  de- 
nied his  action  for  the  greater  injury,  perhaps, 
occasioned  by  the  loss  of  his  mother  ?** 

Verdict  and  judgment  for  plaintiff. 

Defendants  took  this  writ,  assigning  as  error, 
inter  alia^  the  answer  of  the  Court  to  the  above 
points. 

Stanley  Woodward^  for  plaintiffs  in  error,  sub- 
mitted the  case  upon  paper-books. 

The  words  which  define  the  offence  for  which 
the  defendants  below  were  sought  to  be  held  lia- 
ble cannot  be  held  to  justify  a  second  recovery 
for  the  same  offence ;  for  they  declare  very  plainly 
that  the  offence  may  be  an  act  committed  against 
one  person  or  more  persons  than  one  taken  col- 
lectively, a  singular  and  a  plural  word  being  both 
used,  and  used  disjunctively.  The  offence  is  to 
consist  of  an  act  which  may  be  directed  against 
several  persons  at  once  as  well  as  one  person,  and 
nothing  in  the  langxiage  indicates  a  generic  defi- 
nition inclusive  of  as  many  specific  offences  as 
there  are  persons  aggrieved.  The  word  * '  persons" 
is  plainly  a  collective  term ;  if  it  were  not  so  the 
word  *' person,"  which  precedes  it,  would  be 
surplusage. 

The  whole  of  the  statute  should  be  considered 
together. 

HoU  V,  Deshler,  21  Sm.  30I. 

And,  the  statute  being  strongly  penal,  nothing 
is  to  be  taken  by  intendment. 
Bartolett  v,  Achey,  2  Wr.  277. 
Jones  V,  Estis,  2  Johns.  380. 
Collins  r.  Relief  Society,  23  Sm.  196. 

Our  view  of  the  law  is  sustained  by  the  rulings 
of  this  Court  upon  statutes  similar  to  the  present 
one. 

Hill  V,  Williams,  14  S.  &  R.  287. 
Commonwealth  v,  Borden,  II  Sm.  272. 

This  is  likewise  the  law  in  England  and  in 
other  of  the  United  States, 
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Hardytnan  v.  Whkaker,  2  East,  573,  n. 
Rex  V.  Bleasdale,  4  Term,  809. 
Pike  V.  Madbury,  12  N.  H.  262. 
Beadleston  v,  Sprague,  6  Johns.  loi. 

The  penalty,  being  out  of  all  proportion  to  the 
private  injury  in  any  ordinary  case,  was  imposed 
for  reasons  of  public  policy  as  a  police  regulation 
for  the  management  of  railroad  lines.  And  let 
it  be  borne  in  mind  that  if  the  plaintiff  below 
suffered  any  damage  he  is  still  entitled  to  recover 
in  an  action  on  the  case. 

The  argument  for  a  single  penalty  applies  with 
peculiar  force  in  the  present  instance,  where  the 
plaintiff  below  is  the  husband  of  the  plaintiff  who 
recovered  the  penalty  for  the  same  offence. 

IVm.  If,  McCartney y  for  the  defendant  in 
error. 

It  is  very  easy  to  assume  that  there  has  been  a 
recovery  of  a  penalty  for  this  act  of  exclusion, 
but  it  must  be  remembered  that  the  execution  of 
the  judgment  in  Mrs.  Green's  case  has  been  su- 
perseded by  a  writ  of  error,  which  is  still  pend- 
ing. This  style  of  recovery  is  not  satisfactory  to 
the  successful  party. 

The  law  prohibits  the  exclusion  of  colored 
persons  by  reason  of  their  color,  and  gives  the 
right  of  action  to  the  person  aggrieved.  How 
aggrieved?  "Thereby**  aggrieved.  That  is  to 
say,  by  the  prohibited  exclusion.  One  hundred 
are  excluded,  and  one  hundred  are  ''thereby** 
aggrieved.  Yet,  ninety-nine  have  no  right  of 
action.  The  fallacy  of  the  argument  that  reaches 
such  a  conclusion  begins  with  the  first  point  of 
the  plaintiff  in  error  wherein  it  is  assumed  that 
the  exclusion  of  two  persons  was  a  **  single  act,** 
and  that  this  corporation  is  not  liable  to  the  two 
persons  aggrieved  by  that  ''single  act.**  But,  if 
one  by  a  single  cast  throws  poison  into  the  wells 
of  two  of  his  neighbors,  he  must  answer  to  both 
well  owners  therefor.  And  the  poisoner  cannot 
answer  to  the  suit  of  one  well  owner,  that  he  has 
become  liable  to  pay  damages  to  the  other.  The 
doctrine  of  strict  construction  is  undoubtedly  ap- 
plicable to  actions  of  this  character.  But,  quoting 
that  part  of  Judge  Thompson's  decision  in  Barto- 
lett  V,  Achey  (2  Wright,  p.  277),  which  the  plain- 
tiff in  error  omits,  "strict  construction  is  not 
the  same  thing  as  construing  everything  to  defeat 
the  action.'*  Again,  the  first  point  of  the  plain- 
tiff in  error  assumes  that  the  exclusion  of  John 
W.  and  Martha  Green  was  a  joint  act ;  and  that 
John,  or  Martha,  is  the  person  aggrieved,  just  as 
the  one  or  the  other  happens  to  sue  first  for  the 
penalty.  In  other  words,  the  liability  of  this  cor- 
poration for  a  violation  of  the  law  depends  not 
on  its  own  acts,  but  on  the  course  pursued  by  the 
persons  affected  by  its  criminality.  The  words 
"person  or  persons,"  used  in  this  act,  apply  to 
the  party  aggrieved,  iv)t  to  the  offender.  As  to 
this  corporation,  the  exclusion  was,  physically, 
perhaps,  only  a  "single  act.**     But  as  to  John 


W.  Green  and  Martha  Green  it  was  dual  in  its 
consequences,  operations,  and  effects;  was  a 
violation  of  the  rights  of  both,  and  gave  rise  to 
liabilities  to  both. 

As  to  the  "results  from  the  statute,**  that 
"  were  intended  by  those  who  made  it,"  it  can- 
not be  assumed  that  the  Legislature  anticipated 
a  violation  of  its  law,  or  the  commission  of  crime ; 
and  it  cannot  be  supposed  that  the  law-making 
power  entered  into  a  computation  as  to  the  num- 
ber of  dollars  its  criminality  would  cost  this,  or 
any  other  corporation. 

The  Legislature  passed  an  act  creating  an 
offence,  and  it  is  to  be  presumed  that  they  left 
the  consequences  to  the  offenders. 

March  25,  1878.  The  Court.  The  plaintiff 
below  brought  an  action  of  debt  to  recover  the 
penalty  of  five  hundred  dollars  under  the  first 
section  of  Act  of  22  March,  1867  (P.  L.  38),  for 
excluding  him  from  a  particular  car  of  the  de- 
fendant corporation.  It  was  alleged  by  the 
plaintiff,  that  himself  and  wife  were  prevented 
from  entering  one  of  the  passengei*  cars  of  the 
defendants  at  Wilkesbarre,  on  the  26th  of  Decem- 
ber, 1873,  by  ^"^  ^^  ^^  employes  of  the  com- 
pany, and  compelled  to  take  another  passenger 
car  of  the  same  train,  in  order  to  proceed  to  their 
home,  a  distance  of  two  miles. 

There  was  neither  allegation  nor  proof  that  the 
car  they  were  compelled  to  enter  was  inferior  in 
any  respect  to  the  one  from  which  they  were  ex- 
cluded, nor  that  it  was  a  car  set  apart  for  colored 
people.  It  was  contended,  however,  that  they 
were  not  allowed  to  enter  the  particular  car  by 
reason  of  their  color,  and  the  jury  have  established 
this  fact  by  their  verdict.  The  case  comes  up  to  us 
upon  the  single  question,  whether  a  former  ver- 
dict and  judgment  in  a  suit  brought  by  the  plain- 
tiff and  his  wife,  in  right  of  the  wife,  for  the  same 
act  of  exclusion  I  is  a  bar  to  this  suit. 

The  Court  below  held  that  the  former  recovery 
was  not  a  bar,  upon  the  principle  that  the  act  oif 
the  company*s  employ^  in  refusing  to  allow  the 
plaintiff  and  his  wife  to  enter  a  particular  car  was 
in  the  nature  of  a  tort,  and  that  either  or  both 
could  recover  for  an  injury  resulting  therefrom. 
If  this  were  an  action  to  recover  damages  result- 
ing from  personal  injuries  occasioned  by  the  act 
of  the  company*s  servant,  the  reasoning  of  the 
learned  judge  would  not  be  inaccurate.  In  such 
case  a  verdict  in  favor  of  the  wife  for  injuries 
Sustained  by  her  would  be  no  answer  to  a  suit  by 
the  husband  for  injuries  sustained  by  him.  It 
was  not  an  action  for  damages  at  all.  It  is  not 
even  contended  that  any  damages  were  sus- 
tained. 

The  action  is  for  the  penalty  imposed  by  the 
Legislature  upon  railroad  companies  who  should 
compel  colored  persons  to  ride  in  a  particular  car. 
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The  object  of  the  act  was  to  punish  such  corpo- 
rations for  making  such  distinctions.  The  exclu- 
sion of  the  plaintiff  and  his  wife  was  a  single  act, 
done  at  the  same  time,  and  by  the  same  person. 
To  punish  the  company  twice  for  the  same  act 
would  be  unreasonable,  and  against  the  spirit 
and  meaning  of  the  Act  of  Assembly.  This  is 
plain  from  an  examination  of  the  second  section, 
which  provides:  **  that  any  agent,  conductor,  or 
employ^  of  any  railroad  or  railway  corporation 
within  this  commonwealth,  who  shall  exclude, 
allow  to  be  excluded,  or  assist  in  the  exclusion, 
from  any  of  their  cars  set  apart  for  the  accommo- 
dation of  passengers,  any  person  or  persons  on 
account  of  color  or  race,  or  who  shall  refuse  to 
carry  such  person  or  persons  on  account  of  color 
or  race,  or  who  shall  throw  any  car  from  the 
track,  thereby  preventing  persons  from  riding, 
shall  be  deemed  guilty  of  a  misdemeanor,  etc." 

Thus  we  have  two  sections  relating  to  this  sub- 
ject, the  first  imposing  a  penalty  of  five  hundred 
dollars  upon  any  company  which  shall  exclude 
any  person  or  persons,  by  reason  of  color  or 
race,  from  any  particular  car,  or  which  shall  be 
done  by  any  agent,  conductor,  or  employ^;  and 
the  second,  punishing  by  fine  and  imprisonment 
any  agent,  conductor,  or  employ^  who  shall  be 
guilty  of  such  act.  It  certainly  could  not  be  se- 
riously contended  that  the  employ^  by  whom  the 
plaintiff  and  his  wife  were  excluded  could  be  twice 
prosecuted  and  convicted  under  the  second  sec- 
tion. It  was  a  single  act,  and  when  once  pun- 
ished according  to  law,  he  could  not  be  punished 
again.  So,  under  the  first  section,  the  company, 
after  having  once  paid  the  penalty  for  their  un- 
lawful act,  cannot  be  called  upon  to  pay  it  again. 
And  this  because  the  penalty  is  given  by  way  of 
punishment  to  the  offender,  rather  than  by  way 
of  compensation  to  the  party  aggrieved.  For 
any  injury  he  may  have  sustained,  he  would  have 
his  right  of  action  independent  of  the  penalty. 
I  do  not  see  that  he  would  be  bound  thereby. 
The  fact  that  several  persons  may  be  aggrieved 
by  the  commission  of  a  single  offence  affords  no 
ground  to  justify  an  inference  that  each  may  have 
his  suit  for  the  penalty  imposed  upon  its  commis- 
sion, where  the  plain  object  of  the  law  is  to  pun- 
ish or  repress  a  public  wrong  rather  than  to  com- 
pensate a  private  injury.  The  penalty  imposed 
by  the  Act  is  so  disproportioned  to  any  supposa- 
ble  injury  in  any  ordinary  case  that  we  are  bound 
to  presume  it  was  intended  as  a  police  regulation 
for  the  management  of  railroads,  and  to  have 
been  induced  from  motives  of  public  policy. 
Indeed  this  clearly  appears  from  the  title  of  said 
Act,  which  describes  it  as  *'  An  Act  makipg  it  an 
offence  for  railroad  corporations  within  this  Com- 
monwealth to  make  any  distinction  with  their 
passengers  on  account  of  race  or  color,  and  pun- 


ishing said  corporations  and  their  agents  and  em- 
ploy &  for  the  commission  of  such  offence." 
•  We  cannot  give  a  loose  construction  to  an  Act 
so  severely  penal  as  this.  Had  the  Legislature 
intended  to  give  an  action  to  each  person  ag- 
grieved by  a  single  act  of  an  employ^  of  the  com- 
pany, it  would  probably  have  used  appropriate 
language  to  express  such  intent,  and  said  any,  or 
each,  or  every  person  aggrieved,  shall  have  his, 
her,  or  their  action,  etc.  On  the  contrary,  we 
have  an  offence  defined,  which,  by  the  terms  of 
the  Act,  may  be  committed  against  one  or  several 
persons,  and  an  action  of  debt  for  the  penalty 
given  **  the  person  thereby  injured  or  aggrieved." 
Again,  the  statute  gives  but  five  hundred  dollars 
for  the  exclusion  of  any  person  or  persons  from 
the  car.  How,  then,  can  it  be  possible  for  a 
single  act  to  recover  a  double  penalty?  I  do  not 
think  it  necessary  in  so  plain  a  case  to  encumber 
this  opinion  with  any  extended  citation  of  au- 
thorities, especially  in  view  of  the  fact  that  it  must 
be  decided  to  ti  great  extent  upon  the  proper 
meaning  and  construction  of  the  Act  of  As- 
sembly. Yet  the  case  of  Hill  v,  Williams  (14  S. 
&  R.  287)  is  so  like  this  in  principle  that  a  brief 
reference  to  it  may  not  be  unprofitable.  -  There 
the  action  was  against  a  Justice  of  the  Peace  to 
recover  the  penalty  of  fifty  pounds  under  the 
Act  of  14th  of  February,  1729-30  (Smith  Laws, 
180),  to  prevent  clandestine  marriages.  Both  of 
the  parties  joined  in  marriage  by  the  Justice  were 
minors.  The  father  of  the  female  infant  brought 
his  action  under  the  statute,  and  recovered;  sub- 
sequently the  father  of  the  male  infant  brought  a 
similar  suit  against  the  Justice,  and  it  was  held 
that  but  one  penalty  could  be  recovered,  and 
that  the  first  judgment  was  a  bar  to  the  second 
suit.  It  was  said  by  Tilghman,  C.  J.,  in  deliv- 
ering the  opinion  of  the  Court:  **The  object  of 
the  law  was  not  so  much  to  make  a  compensation 
to  the  injured  parents  (for  in  many  cases  fifty 
pounds  would  be  no  compensation)  as  to  deter 
all  persons  from  being  accessory  to  these  clandes- 
tine marriages.  For  this  purpose  a  certain  pen- 
alty was  thought  to  be  the  best  remedy,  and  a 
penalty  in  money  being  inflicted,  no  person  was 
so  proper  to  receive  it  as  the  party  grieved,  if  he 
thought  it  advisable  to  sue  for  it.  But  if  he  de- 
clined suing  for  the  penalty,  I  see  nothing  to 
hinder  him  from  suing  for  damages  under  the 
original  Act.  Penal  laws  should  be  held  to  a 
strict  construction,  and  it  would  certainly  require 
very  clear  expressions  to  double  the  penalty. 

**The  argument  in  favor  of  a  double  penalty  is 
founded  on  the  expression  in  the  second  section, 
he  shall  forfeit  the  sum  of  fifty  pounds,  to  be 
recovered  by  the  person  or  persons  grieved. 
But  what  is  to  be  recovered?  The  sum  of  fifly 
poimds,  and  no  more,  fof  no  other  sum  is  men- 
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doned.  The  word  persons  is  often  applicable 
to  one  party.  For  instance,  a  minor  may  have 
several  guardians,  or  several  masters  who  are  in 
partnership.  In  such  case  all  the  guardians  or 
both  the  masters  bring  suit  as  one  party.  But  if 
the  word  persons  is  applied  to  a  case  like  the 
present,  where  the  parents  of  both  man  and  wo- 
man are  grieved  by  the  nurriage,  it  is  much 
more  reasonable  to  say  that  both  may  join  in  the 
action  and  share  the  penalty,  than  that  the  Jus- 
tice shall  pay  one  hundred  pounds  where  the  law 
has  said  that  he  shall  pay  fifty  pounds.*' 

The  inclination  of  the  Courts  against  multiply- 
ing penalties  is  strong.  (Com.  v.  Borden,  11  P. 
F.  Smith,  272;  Hardyman  v.  Whitaker,  2  East, 
573;  The  King  v,  Bleasdale,  4  Term,  809;  Pike 
r.  Madbury,  1 2  N.  H.  262 ;  Beadleston  v.  Sprague, 
6  Johns.  loi.) 

We  need  not  pursue  the  subject  further.  We 
are  of  opinion  that  it  was  error  to  decline  to  affirm 
the  first  and  second  points  of  the  defendants. 
Each  of  said  points  should  have  been  affirmed 
without  qualification. 

Judgment  reversed. 

Opinion  by  Paxson,  J.     Gordon,  J.  dissents. 


Oct.  &  Nov.  '76,  114.  Oct.  26, 1877. 

Gilbert's  Appeal. 

TaiT*s  Estate. 

Wills — Construction  of — Intention  of  testator — 
What  will  make  legacies  a  charge  upon  land. 

Legacies  may  be  made  a  charge  upon  land  without 
direct  expressions;  it  is  sufficient  if  the  intention  of  the 
testator  to  create  such  charge  appear  by  natural  and  ob- 
Yious  implication  from  the  provisions  of  the  will. 

A  devise  "  to  my  son  James  at  thirty-three  dollars  an 
acre,  the  proceeds  thereof  to  be  divided  into  eight  equal 
shares  and  distributed  equally  among  my  sons  and  daugh- 
ters," held  to  create  a  charge  upon  the  land. 

Halt  V,  Homiller,  8  H.  248,  approved. 

Appeal  from  a  decree  of  the  Court  of  Com- 
mon Pleas  of  Westmoreland  County,  confirming 
the  distribution  awarded  by  an  auditor  of  the 
fiind  arising  from  a  sheriffs  sale  of  the  property 
of  James  R.  Tarr,  Sr.  The  following  facts  ap- 
peared : — 

James  R.  Tarr,  Sr.,  by  his  last  will,  dated 
December  13,  1864,  devised,  inter  cUia^  as  fol- 
lows : — 

....  '<  I  give  and  bequeath  the  same  to  my  son,  James 
R.  Tarr,  at  thirty-three  dollars  per  acre,  and  Uie  proceeds 
thereof  to  be  divided  into  eight  equal  shares,  including  his 
own,  and  distributed  equally  among  my  sons  and  daugh- 
ters, Rose  Husband,  Cathanne  Tarr,  Gasper  Tarr,  Sarah 
Gilbert,  Matilda  Bovard,  Melker  Tarr,  and  Francis  Tarr, 
my  ion,  James  R.  Tarr,  to  have  possession  of  the  said  real 


estate  immediately  after  my  just  debts  are  paid,  and  in  one 
year  after  he  shall  get  possession  of  the  same,  he  shall 
commence  paying  annually  the  share  of  each,  commencing 
with  Rose  Husband,  and  in  one  year  following  the  time 
when  Rose  Husband's  share  is  due,  he  shall  pay  Cath- 
arine Tarr  her  share,  and  so  on  with  the  rest,  paying  each 
one  his  or  her  share."  .... 

Two  Other  pieces  of  land  were  given  to  other 
children  at  a  valuation  of  thirty  dollars  an  acre. 
The  executors  were  required  to  rent  the  real 
estate  until  the  testator's  debts  should  be  paid, 
and  possession  by  the  devisees  was  postponed 
until  such  payment  should  be  made.  Some  lots 
of  land,  with  the  household  furniture  and  *  *  hogs 
and  sheep,'*  were  devised  to  his  wife  for  life,  and 
after  her  death  to  be  sold  and  the  proceeds 
divided,  etc.  Certain  specific  pecuniary  legacies 
were  then  given :  to  Irwin  W.  and  Mary  Ann 
twenty-five  dollars  each,  and  Ann  Eliza  one 
hundred  dollars.  The  remainder  of  the  testa- 
tor's estate  was  given  to  his  nine  children. 

The*  premises  in  question  having  been  levied 
upon  as  the  property  of  James  R.  Tarr,  Jr.,  were 
sold  at  sheriff's  sale,  and  the  fund  arising  there- 
from ordered  into  Court  for  distribution.  The 
claimants  upon  the  fund  were  the  creditors  of 
James  R.  Tarr,  Jr.,  on  the  one  hand,  and  on  the 
other  the  legatees  under  the  will  of  James  R. 
Tarr,  Sr.,  who  contended  that  their  legacies 
were  charged  upon  the  land.  ^ 

The  auditor,  upon  the  authority  of  Brandt's 
Appeal  (8  W.  i08),  was  of  opinion  **that,  in-- 
order to  make  a  legacy  a  charge  upon  land,  it  is 
necessary  that  it  should  be  declared  so  by  express 
words,  or  that  it  may  be  inferred  from  the  whole 
will  that  such  was  the  intention  of  the  testator." 
He  was  further  of  opinion  that  no  such  intention 
could  be  gathered  from  the  will  of  James  R. 
Tarr,  and  that,  therefore,  the  legacies  were  not 
charged  upon  the  land.  He  therefore  awarded 
the  fund  to  the  creditors  of  James  R.  Tarr,  Jr. 

Exceptions  were  filed  on  behalf  of  the  legatees, 
which,  after  argument,  were  overruled  by  the 
Court  (Logan,  P.  J.),  and  the  report  of  the 
auditor  was  confirmed.  The  exceptants  there- 
upon appealed,  assigning  as  error  the  action  of 
the  Court. 

Henry  P,  Laird,  for  appellants. 

To  determine  whether  a  legacy  is  charged  on 
land  the  whole  will  must  be  t^en  together. 
English  V,  Haney,  2  R.  305. 
Tole  V,  Harvey,  6  Cow.  %y^. 
Ripple  V,  Ripple,  I  R.  389. 

The  land  in  question  is  devised  at  thirty-three 
dollars  an  acre,  and  the  devisee  is  to  commence 
paying  the  legacies  after  the  testator's  debts  have 
been  paid  out  of  the  rents.  Can  it  be  contended 
that  the  testator  intended  the  devisee  to  have  the 
enjoyment  of  the  land  except  upon  the  condition 
of  his  paying  the  legatees  the  amount  named  ? 
The  intention  to  create  a  charge  is  plain. 
Field's  Ap.,  12  C.  11. 
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Knecht*s  Ap.,  21  Sm.  343. 
Hart  V.  Homiller,  8  H.  248. 
Henry  Z>.  Foster ^  for  appellees,  presented  no 
paper  book. 

The  inclination  of  the  Courts  is  to  prevent  a 
multiplicity  of  liens,  and  a  charge  upon  land  will 
not  be  decreed  except  in  a  clear  case. 
Wright's  Ap.,  2  Jones,  257. 
Hackadorn's  Ap. ,  I  Jones,  86. 

Jan.  7,  1878.  The  Court.  James  R.  Tarr, 
Sr.,  by  his  will  dated  the  13th  day  of  December, 
1864,  devised  to  his  son,  James  R.  Tarr,  Jr.,  a 
tract  of  land,  described  in  the  proceedings  for  the 
sheriffs  sale  as  containing  seventy-four  acres, 
more  or  less.  The  following  were  the  terms  of 
the  gift :  **  I  give  and  bequeath  the  same  to  my 
son,  James  R.  Tarr,  at  thirty-three  dollars  per 
acre,  and  the  proceeds  thereof  to  be  divided  into 
eight  equal  shares,  including  his  own,  and  dis- 
•  tributed  equally  among  my  sons  and  daughters ; '  * 
seven  of  whom,  in  addition  to  the  devisee,  the 
testator  then  mentioned.  Two  other  pieces  of 
land  were  then  given  to  his  daughter.  Rose  Hus- 
band, and  another  son,  Melker  Tarr,  both  at  a 
valuation  of  thirty  dollars  per  acre.  The  execu- 
tors were  required  to  rent  the  real  estate  until 
the  debts  of  the  testator  should  be  paid,  and  pos- 
session by  the  devisees  was  postponed  until  such 
payment  should  be  made.  Some  lots  of  land  in 
and  adjoining  the  village  of. Bethany,  and  his 
household  furniture,  cows,  hogs,  and  sheep, 
"just  as  it  now  is,**  in  the  language  of  the  will, 
were  given  to  the  widow,  Mary  Tarr,  during  her 
life,  and  at  her  death  a  sale  was  ordered  of  all 
that  property,  the  proceeds  to  be  distributed 
amongst  the  children  of  the  testator.  Irwin  W. 
Tarr,  a  son,  was  to  receive  twenty-five  dollars; 
a  daughter,  Ann  Eliza  Tarr,  one  hundred  dol- 
lars ;  and  another  daughter,  Mary  Ann  Butter- 
more,  twenty- five  dollars.  The  residue  was  to 
be  divided  amongst  his  eight  other  children. 
The  concluding  clause  of  the  will  gave  **  the  re- 
mainder*' of  the  testator's  estate  to  nine  of  his 
children,  eight  of  them  being  those  designated  to 
receive  the  proceeds  of  the  real  estate,  and  the 
ninth  being  Mrs.  Mary  Ann  Buttermore. 

It  is  apparent  that  the  devises  and  bequests 
preceding  the  concluding  gift  of  *'the  remain- 
der** had  embraced  the  entire  estate  of  Mr. 
Tarr.  Directions  for  the  sale  and  distribution 
had  been  given,  of  the  real  and  personal  property 
which  Mrs.  Tarr  was  to  take  for  Hfe.  That  there 
was  no  other  personal  fund  is  clear  from  the  pro- 
vision for  the  payment  of  debts  from  rents  after- 
wards to  accrue. 

The  residuary  clause  could  have  application, 
therefore,  to  nothing  except  the  lands  devised  to 
James  R.  and  Melker  Tarr  and  Mrs.  Husband,  in 
the  event  that  either  of  them  should  refuse  to 
accept  the  devise  in  his  or  her  favor  at  the  valua- 


tion fixed.  It  is  true  that  Mrs.  Buttermore  was 
brought  in  to  share  in  the  property  in  such  an 
event,  but  it  is  obvious,  nevertheless,  that  the 
clause  must  have  been  designed  to  have  the 
operation  attributed  to  it,  or  it  could  have  no 
operation  at  all. 

It  was  the  plain  purpose  of  this  will  to  furnish 
to  the  legatees,  for  the  amount  of  the  valuation 
of  the  land  devised  to  James  R.  Farr,  Jr.,  the 
security  of  the  land  itself.  He  was  to  take  it 
**at  thirty-three  dollars  per  acre,**  and  the  pro- 
ceeds were  to  be  divided  and  distributed.  A 
specified  sum  of  money  was  not  to  be  paid  to 
each  legatee ;  each  was  to  have  a  share  of  the 
purchase-money,  which  was  to  be  **  the  pro- 
ceeds** of  the  land.  While  the  order,  amounts, 
and  periods  of  payments  after  the  devisee  should 
obtain  possession  were  defined,  yet  the  language 
of  the  will  makes  this  a  different  ca^^e  from  those 
where  a  gift  of  land  to  a  child  has  been  accompa- 
nied or  followed,  by  a  direction  that  he  should 
pay  certain  specified  and  enumerated  legacies. 
Such  a  devise,  without  more,  if  accepted  by  the 
devisee,  would  make  him  personally  liable ;  but 
a  charge  upon  the  land  would  not  be  created. 
But  where,  from  the  entire  body  of  a  will,  an  in- 
tention on  the  part  of  the  testator  to  make  the 
property  the  security  of  the  legatees  is  manifest, 
it  will  remain  subject  to  the  charge. 

While  in  order  to  make  legacies  a  charge  on 
land,  it  must  be  found  that  such  was  the  testator's 
intention,  still  it  is  not  necessary  that  its  ascer- 
tainment should  rest  on  direct  expression.  It  is 
enough  if  the  intention  appear  by  natural  and 
obvious  implication  from  the  provisions  of  the 
will.  No  form  of  words  is  necessary  to  produce 
the  effect,  and,  where  the  intent  is  manifest, 
Courts  are  bound  to  carry  it  into  execution. 
(Gibson,  C.  J.,  in  Ripple  v.  Ripple,  i  Rawle, 
386.)  There  a  testator  had  devised  three-fourths 
of  a  tract  of  land  to  his  son,  followed  by  this  di- 
rection :  "  My  son  Philip  is  to  keep  and  provide 
for  my  beloved  wife,  and  my  eldest  daughters, 
Catherine  and  Elizabeth,  during  their  natural 
lives.**  It  was  held  that,  although  land  devised 
is  not  expressly  charged  with  the  maintenance  of 
infirm  children  of  die  testator,  yet  if  such  an  in- 
tention can  be  clearly  collected  from  aU  the  parts 
of  the  will,  considered  in  reference  to  the  testa- 
tor'^ circumstances,  the  charge  will  attach  upon 
the  land,  and  follow  it  into  the  hands  of  subse- 
quent purchasers. 

in  Hoover  v.  Hoover  (5  Barr,  351)  a  device 
by  John  Hoover  to  his  son  David,  *  *  yielding 
and  paying  out  of  the  same  $7250,  in  mstalments 
of  $700,*'  was  held  to  charge  the  land;  and 
Bell,  J.,  said  that  **in  a  will  no  precise  form  of 
words  is  necessary  to  create  a  condition ;  any  ex- 
pression denoting  such  an  intention  will  have 
that  effect.**    Thus  a  devise  **to  A,  he  paying," 
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or  **  he  to  pay  ^500  within  one  month  after  my 
decease,"  would  be  a  condition  for  breach  of 
which  the  heir  might  enter.  (2  Powell  on  De- 
vises, 251.)  Where,  as  here,  the  devisee  was  to 
take  the  land  **  at  thirty-three  dollars  per  acre,** 
and  the  legacies  were  to  consist  of  *'the  pro- 
ceeds" derivable  out  of  it,  for  the  distribution  of 
which  provision  was  made,  the  condition  that 
the  land  should  be  made  subject  to  the  amount  of 
the  valuation  would  seem  to  be  a  natural  and 
necessary  implication. 

At  the  argimient  the  counsel  for  the  appellees 
relied  on  the  authority  of  Hackadorn*s#Appeal 
(i  Jones,  S6),  and  Wright's  Appeal  (2  Jones, 
256).  In  the  first  of  these  cases  the  testator, 
after  devising  different  parcels  of  land  to  his  sons, 
directed  the  selection  of  appraisers,  the  valuation 
of  the  lands,  and  payments  out  of  the  valuations 
to  his  daughters  in  order  to  equalize  the  shares  of 
his  sons  and  daughters,  with  the  qualification  that 
the  share  of  each  son  should  be  twenty-five  dollars 
more  than  that  of  either  of  the  daughters.  The  will 
contained  this  exceptional  provision:  *' The  di- 
vide that  ray  daughters  may  have  received  out  of 
the  proceeds  of  my  personal  estate  to  be  counted 
to  them  out  of  their  share."  The  payments, 
besides,  were  to  be  made  by  the  sons  whose  lots 
should  be  most  valuable.  Of  course,  no  land 
could  be  charged,  for  no  land  could  be  designated. 
The  properties  the  devisees  of  which  were  to  be- 
come liable  could  only  be  ascertained  by  the 
appraisement  to  be  made  after  the  testator's 
death.  In  Wright's  Appeal,  all  that  is  shown  in 
regard  to  the  will  was  the  statement  by  the  re- 
porter that  Carson  had  devised  land  to  his  son 
Thomas ;  that  if  he  chose  to  accept,  he  was  to 
pay  1 1 700  to  different  persons;  and  that  he  ac- 
cepted. In  a  contest  between  his  alienee  and 
one  of  the  legatees,  it  was  held  that  the  land  was 
not  charged.  In  the  later  case  of  Hart  v.  Homil- 
ler  (8  Harris,  248),  after  giving  his  son  Samuel 
the  use  of  certain  real  estate  during  the  life  or 
widowhood  of  his  wife,  at  a  yearly  rent  of  fifty 
dollars  to  be  paid  to  the  wife,  the  testator  di- 
rected that,  upon  her  death  or  marriage,  a  division 
of  the  property  should  be  made,  and  thereupon 
devised  to  Samuel,  and  his  heirs  and  assigns,  the 
store-room  he  then  occupied,  and  the  lot  of 
ground  back  as  far  as  the  slaughter-house,  at  a 
valuation  to  be  made  by  six  respectable  brick- 
layers and  carpenters.  This  valuation  was  in- 
cluded in  the  residue  of  the  estate,  which  was 
given  to  the  testator's  six  children,  of  whom 
Samuel  was  one.  The  interest  of  Samuel  was 
sold  at  sheriff's  sale,  and  afterwards  sold  to  Hart 
under  a  judgment  against  the  first  purchaser.  It 
was  held  that  the  terms  of  the  will  made  the 
amount  of  the  valuation  a  charge  on  the  land, 
and  that  the  purchaser  at  the  sheriff's  sale  held  it 
subject  to  the  charge.  Hackadom's  Appeal  and 
Vou  V.-20 


Wright's  Appeal  are  precedents  to  govern  cases 
presenting  precisely  identical  facts ;  but  for  the 
setdement  of  this  litigation  Hart  v.  HomiUer  fur- 
nishes a  better  and  safer  rule. 

The  decree  is  reversed,  at  the  costs  of  the  ap- 
pellees ;  and  it  is  now  ordered  and  decreed  that 
the  fund  remaining  in  Court  be  applied  in  pay- 
ment of  the  shares  of  Sarah  Gilbert  and  Matilda 
Bovard  in  the  valuation  of  the  land  of  James  R. 
Tarr,  Jr.,  as  established  by  the  devise  to  him  in 
James  R.  Tarr,  Sr.'s,  will. 

Opinion  by  Woodward,  J.  Agnew,  C.  J., 
and  Sharswood,  J.,  absent. 


Jan.  '75.  225.  Feb.  4,  1878. 

McMurray  and  Wife  v.  Davis. 

Davis's  Appeal. 

Decedents*  estates — Orphans*  Court— Juris  die- 
tion  of —  When  not  exclusive — Equity — Fraud 
— Assignment  when  set  aside. 

The  Common  Pleas  in  Equity  has  jurisdiction  to  de- 
clare void  an  assignment  of  all  interest  under  a  will, 
obtained  by  fraud  from  a  legatee  by  the  executrix,  even 
though  the  legatee  had  previously  petitioned  the  Orphans* 
Court  for  a  citation  against  the  executrix  to  compel  her  to 
file  an  account.  The  proceedings  in  equity^in  such  a  case 
are  against  the  executrix  in  her  individual  capacity,  those 
in  the  Orphans*  Court  in  her  representative  capacity. 
One  proceeding  does  not  exclude  the  other. 

Dundas*s  Estate,  23  Sm.  474,  explained. 

Certificate  from  the  late  Court  of  Nisi  Prius. 

Bill  in  equity,  filed  March  22,  1870,  by  Wil- 
liam McMurray  and  Anna  his  wife,  in  right 
of  the  wife,  against  Anna  M.  Davis,  her  mother, 
to  set  aside  an  assignment  made  to  the  defendant 
by  Mrs.  McMurray,  before  her  marriage,  of  all 
her  interest  in  certain  real  and  personal  estate, 
devised  under  her  father's  will,  upon  the  ground 
that  the  assignment  was  procured  by  fraud. 

The  defendant  denying  the  alleged  fraud,  in 
her  answer,  the  case  was  referred  to  Samuel  C. 
Perkins  as  Master,  who  found  the  following  facts : 
S»  Davis  died  in  1844,  leaving  a  widow,  Anna 
M.  Davis,  the  defendant,  and  three  children, 
one  of  whom,  Anna,  is  now  the  plaintiff.  By 
his  will  he  gave  his  estate  to  his  widow  for  life, 
and  after  her  death  to  his  children.  His  widow 
was  appointed  executrix.  In  January,  1870,  the 
plaintiffs  petitioned  the  Orphans'  Court  for  a  cita- 
tion upon  the  executrix  for  an  account.  In  her 
answer  to  this  citation  the  executrix  set  up  the 
assignment  to  her  by  the  plaintiff  before  referred 
to.  No  further  proceedings  were  taken  in  the 
Orphans'  Court.  The  plaintiffs  then  filed  this 
bill  in  equity. 

At  the  time  of  the  execution  of  the  assignment 
Anna  McMurray  was  twenty-eight  years  of  age> 
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unmarried,  of  sound  mind,  and  imder  no  legal 
disability.  She  was,  however,  engaged  to  be 
married,  as  was  well  known  to  her  mother,  and 
three  (lays  after  the  execution  of  the  assignment 
was  married  to  William  McMurray.  The  paper 
was  prepared  by  T.  Passmore  Hanbest,  who  had 
been  the  professional  adviser  of  the  defendant 
for  many  years,  and  whose  relations  to  the  de- 
fendant were  those  of  great  personal  intimacy 
and  confidence.  This  paper  was  signed  in  Han- 
best's  office,  in  his  presence  alone.  There  was 
some  conversation  as  to  the  omission  of  the  re- 
cital of  **  natural  love  and  affection  **  as  part  of 
the  consideration  for  the  assignment,  in  addition 
to  the  money  consideration,  and  this  omission 
seems  to  have  been  owing  to  the  carelessness  of 
the  copyist.  The  assignment  was  not  mentioned 
to  William  McMurray,  who  was  not  aware  of  its 
execution  until  after  his  marriage.  The  consider- 
ation of  Jioo  named  therein  was  never,  in  fact, 
paid.  The  complainant  had  never,  at  or  prior 
to  the  execution  of  the  assignment,  seen  her 
father's  will  or  a  copy  of  it.  She  had  no  pro- 
fessional adviser  separate  from  Hanbest,  her 
mother's  attorney,  who  never  explained  or  at- 
tempted to  explain  to  her  her  father's  will,  nor 
to  communicate  to  her  its  contents  and  effect,  or 
to  instruct  her  in  any  way  as  to  her  rights  and 
interests  under  it.  The  will  had  never  been  read 
to  her  and  she  had  never  read  it.  Her  sole 
knowledge  of  its  contents  and  construction  was 
derived  from  her  mother,  in  whom  she  placed 
entire  confidence,  and  whose  influence  over  her 
was  great. 

Upon  these  facts  the  Master  was  of  opinion 
that  the  assignment  could  not  be  supported, 
citing — 

Huguenin  v,  Baseley,  14  Vesey,  273. 

2  White  &  Tudor*s  L.  C.  in  Equity,  406  and  notes, 

and  the  cases  there  mentioned. 
Phillips  V.  Mailings,  L.  R.  7  Ch.  244. 
Turner  v.  G^llins,  lb.  329. 
The  Master  reported,  inter  alia,  as  follows: 
It  was  further  contended  on  behalf  of  the  de- 
fendant that  the  Orphans*  Court  had  exclusive 
jurisdiction  of  the  matter  in  controversy,  or  if 
not  exclusive,  at  least  concurrent  jurisdiction, 
and  as  they  had  first  obtained  jurisdiction,  that 
Court  was  the  proper  forum  for  the  disposition  of 
the  whole  case.  But  this  bill  is  not  filed  against 
the  executrix  of  the  estate  of  Sargent  Davis, 
either  to  compel  an  account  or  the  settlement  or 
adjustment  of  any  other  matters  relating  to  or 
connected  with  his  estate.  The  bill  is  against  the 
widow  of  the  decedent  personally,  to  set  aside 
an  assignment  to  her  individually,  by  her  daugh- 
ter, of  all  the  interest  of  the  latter  under  the  will 
of  her  father.  Notwithstanding  the  seemingly 
broad  and  comprehensive  language  of  the  Act  of 
i6th  June,  1836  (P.  L.  792)  relating  to  the  juris- 
diction of  the  Orphans'  Court,  the  jurisdiction  is 


not  exclusive  in  every  case  which  may  incident- 
ally bear  upon  the  settlement  of  a  decedent's 
estate. 

Van  Dyke's  Appeal,  10  Sm.  481. 
Wickersham's  Appeal,  14  lb.  67. 
Geddis  v,  Irvine,  5  Ban,  508. 
This  case  is  ruleci  by 

Sergeant's  Executors  v.  Ewmg,  6  Casey,  75. 
Upon  the  whole  case  the  Master  reported  that 
the  assignment  of  November  19,  1866,  should, 
as  to  Mrs.  McMurray,  be  decreed  to  be  void ; 
that  the  defendant  be  decreed  to  execute  a  re- 
conveyance to  the  complainant  of  all  the  interest 
and  estate  to  which  she  is  entitled  under  the  will 
of  Sargent  Davis;  that  the  defendant  should  be 
perpetually  enjoined  from  transferring  or  con- 
veying to  third  parties  any  interest  of  the  com- 
plainant, under  the  will  of  the  testator,  in  the 
real  estate,  and  from  setting  up  the  assignment 
either  as  an  answer  to  any  proceedings  in  the 
Orphans*  Court  or  otherwise,  as  a  bar  to  any 
claim  of  the  complainant  under  the  will  of  Sar- 
gent Davis. 

To  this  report  the  defendant  excepted  on  the 
groimd,  inter  alia^  that  the  Master  erred  in  re- 
porting that  the  assignment  could  not  be  support- 
ed, and  that  the  Orphans*  Court  had  not  exclusive 
jurisdiction.  On  December  30,  1874,  the  Court 
TSharswood,  J.)  sustained  the  Master's  report, 
Dismissing  the  exceptions  (no  opinion  filed). 
Whereupon  the  defendant  took  this  appeal,  as- 
signing for  error  the  decree  of  the  Court  dismiss- 
ing the  exceptions  and  confirming  the  Master's 
report. 

F,  Carroll  Brewster^  for  the  appellant. 
The  jurisdiction  of  the  Orphans'  Court  has  at- 
tached.     If   the  jurisdiction   of   the  Orphans* 
Court  and  the  Nisi  Prius  is  only  concurrent, 
this  bill  falls,  for  in  all  cases  of  concurrent  juris- 
diction the  Court  which  has  first  possession  of 
the  subject  of  controversy  must  adjudicate. 
Memphb  v.  Dean,  8  Wallace,  64. 
Green's  Adx.  v.  Creighton,  23  Howard,  90. 
Peale  v.  Phipps,  14  lb.  368. 
Smith  V,  Mclver,  9  Wheaton,  532. 
Mallett  V.  Dexter,  I  Curtis,  178. 
Ex  parte  Robinson,  6  McLean*s  Rep.  355. 
But  the  jurisdiction  of  the  Orphais'  Court  is 
exclusive. 

Campbeirs  Appeal,  30  Sm.  298. 
Cowan's  Appeal,  24  Sm.  329. 
Dundas's  Appeal,  23  lb.  474. 
The  Orphans*  Court  is  essentially  a  court  of 
chancery.     Where  it  has  jurisdiction  it  is  exclu- 
sive, and  where  a  court  of  equity  takes  cogni- 
zance of  a  litigation  it  will   dispose  of  every 
subject  embraced  within  the  circle   of  contest, 
whether  the  question  be  of  remedy  or  of  distinct 
yet  connected  topics  of  dispute. 
Gibson's  Appeal,  i  Casey,  191. 
McGowin  v.  Remington,  2  Jones,  63. 
Shollenberger's  Appeal,  9  Harris,  340. 
Wapple's  Appeal,  Pittsburgh  L.  J.,  Aug.  27,  1873. 
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The  authorities  relied  upon  on  the  other  side 
are  inapplicable,  because  in  this  case  the  grantor 
was  sui  juris  ;  knew  the  effect  of  the  paper ;  her 
act  was  voluntary ;  she  was  under  no  undue  in- 
fluence ;  the  consideration  was  not  inadequate ; 
she  was  not  of  tender  years,  and  the  assignment 
was  not  attacked  for  four  years. 

Similar  settlements  have  been  upheld  in — 
Tendril  v.  Smith,  2  Atkyns,  85. 
Brown  v.  Carter,  5  Vesey,  Jr.  862. 
Tweddell  v.  Tweddell,  i  Turner  &  Russell,  I. 
George  Junkin  and  R,  Rundle  Smithy  for  the 
appellee,  relied  upon  the  Master's  report. 

February  11,  1878.  The  Court.  This  case 
had  the  benefit  of  an  elaborate  examination  of 
an  able  Master,  whose  findings  are  supported  by 
the  evidence,  and  therefore  no  error  of  fact  ap- 
pears. 

We  do  not  think  the  Orphans*  Court  had  at 
any  time  exclusive  jurisdiction  of  the  question 
upon  the  validity  or  invalidity  of  the  assignment 
to  Mrs.  Davis.  The  petition  of  Mrs.  McMurray 
to  the  Orphans'  Court  was  for  an  account,  merely, 
by  Mrs.  Davis  as  executrix.  Mrs.  Davis,  in  order 
to  prevent  the  petition  from  being  received  and 
acted  upon  by  the  Court,  set  up  an  assignment 
by  Mrs.  McMurray  to  herself,  individually.  The 
purpose  was  to  show  that  Mrs.  McMurray  had  no 
interest  in  the  estate  of  the  testator,  and  there- 
fore no  standing  to  give  the  Orphans'  Court 
jurisdiction  to  call  her  to  an  account.  Mrs.  Mc- 
Murray, instead  of  submitting  herself  to  the  Or- 
phans' Court,  abandoned  her  petition,  and  went 
into  the  Supreme  Court,  by  bill  in  equity,  against 
Mrs.  Davis,  personally,  to  set  aside  the  assign- 
ment, on  the  ground  of  fraud  and  inadequacy  of 
consideration.  It  is  clear  therefore  that  the  Or- 
phans' Court  never  acquired  jurisdiction  of  this 
question,  while  it  is  equally  clear  the  Supreme 
Court  did  acquire  it,  under  its  equity  powers. 
^Campbell's  Appeal,  30  P.  F.  S.  298.)  This  case 
differs  essentially  from  that  in  Dundas's  Estate, 
(23  P.  F.  Smith,  474).  The  ground  of  that  de- 
cision is  not  clearly,  perhaps  scarcely  accurately 
stated  by  the  learned  Master,  though  this  is  not 
a  matter  of  siuprise,  as  the  petition  was  over- 
loaded with  much  irrelevant  matter.  The  true 
ground  of  that  case  was  that  the  petitioner  went 
into  the  Orphans'  Court  seeking  for  and  giving 
jurisdiction  upon  his  principal  ground  of  relief, 
which  was  a  prayer  for  payment  of  a  legacy,  or 
full  share  under  the  will.  He  therefore  came 
into  the  Orphans'  Court  on  his  own  submission 
to  its  jurisdiction  for  a  purpose  which  the  opin- 
ion shows  was  within  one  of  the  express  powers 
conferred  by  law,  viz. :  to  recover  a  legacy,  a 
distributive  share  under  the  will.  Jurisdiction 
thus  attaching  upon  the  principal  ground,  the 
Orphans'  Court  acquired  jurisdiction  of  a  matter 
standing  directly  in  the  way  of  a  decree  for  the 


legacy,  to  wit,  the  assignment  set  out  in  the 
petition  as  invalid.  An  examination  of  the  opin- 
ion will  show  that  the  jurisdiction  was  based  on 
the  prayer  for  payment  of  the  legacy,  or  share 
under  the  will,  and  that  the  question  upon  the 
assignment  necessarily  arose  as  an  obstacle  to  be 
put  out  of  the  way  before  a  decree  could  be  made. 

We  discover  no  error  in  the  record,  and  the 
decree  is  therefore  affirmed  with  costs,  to  be  paid 
by  the  appellant,  and  the  appeal  is  dismissed. 

Per  Curiam. 


Oct*  &  Nov.  *77,  244.  Oct.  29, 1877. 

Myers  and  Kohne,  Adm'rs,  v.  Scully. 

Fledge  of  stock  by  decedent — Payment  of  assess- 
ments thereon  by  estate — Distribution  of  ro- 
ceeds  of. 

Decedent  pledged  some  bank  stock  as  collateral  security 
for  an  indorsement.  At  the  time  of  his  death  he  had  paid 
assessments  thereon  amounting  to  sevent>'-five  per  cent, 
of  its  par  value;  and  the  balance,  twenty-five  per  cent., 
being  over-due,  the  bank  retained  sufficient  to  pay  the 
same  out  of  moneys  due  to  his  estate.  The  indorser 
having  lifted  the  note,  upon  a  sale  of  the  stock  the  Court 
below  awarded  the  whole  of  the  proceeds  to  the  payment 
of  his  claims : 

Held  (reversing  the  decree),  that  one-fourth  of  the  pro- 
ceeds belonged  to  the  legal  representatives  of  the  estate,  to 
be  distributed  by  them  according  to  law. 

Appeal  from  the  Common  Pleas  No.  i,  of 
Allegheny  County. 

Bill  in  equity  filed  by  John  D.  Scully  against 
E.  H.  Myers  and  Frank  Kohne,  administrators 
of  John  R.  Bingler,  deceased. 

The  bill  set  forth,  inter  alia,  that  the  decedent 
had  pledged  some  stock  of  the  Homestead  Bank 
and  Life  Insurance  Company  to  the  plaintiff,  as 
collateral  security  for  an  indorsement ;  that  the 
plaintiff  had  lifted  the  note ;  that  the  adminis- 
trators claimed  to  have  no  funds  with  which  to 
redeem  the  stock  ;  and  prayed  the  Court  to  de- 
cree that  the  stock  be  sold  and  that  the  proceeds 
be  applied  to  the  payment  of  the  plaintiffs  claim. 

The  administrators,  admitting  these  averments, 
made  answer  that  at  the  time  of  his  death  the  de- 
cedent had  paid  assessments  upon  the  stock 
amounting  in  all  to  seventy-five  per  cent,  of  its 
par  value,  leaving  a  balance  of  twenty-five  per 
cent,  due  and  unpaid  ;  that  the  decedent  had,  in 
the  same  company,  an  insurance  upon  his  life, 
payable  to  his  estate ;  and  that  upon  his  death 
the  company  retained  out  of  the  insurance  money 
sufficient  to  pay  this  balance ;  wherefore  the  ad- 
ministrators claimed  that  they,  the  legal  repre- 
sentatives of  the  estate,  were,  in  any  event, 
entitled  to  one-fourth  of  the  proceeds  of  the 
stock. 


Digitized  by 


Google 


SoS 


WEEKLY  NOTES  OF  CASES. 


The  stock  having  been  sold,  the  Court  made  a 
decree  awarding  the  whole  of  the  proceeds  to  the 
plaintiff;  whereupon  the  administrators  took  this 
appeal,  assigning  the  decree  for  error. 

Archie  Cummins  and  A.  M.  Brown^  for  ap- 
pellants. 

Scully's  rights  became  fixed  by  Bingler's  death, 
and  no  act  of  the  administrators  could  change 
them. 

Scott  V,  Ramsey,  i  Binn.  221. 
Deichman's  Appeal,  2  Whart.  395. 
Bosler*s  Adm'rs  v.  Exchange  Bank,  4*Ba]T,  32. 
Their  powers  are  strictly  those  of  settlement. 
Brighdy*s  Equity,  273. 
Fluck  et  aL  Adm'rs  v,  Hager,  i  Sm.  459. 
Wilhehn  v.  Folmer,  6  Barr,  296. 
The  Homestead  Company  was  itself  a  trustee 
of  the  estate. 

Bayard  v.  Farmers'  and  Mechanics'  Bank,  2  Sm.  232. 
If  Scully  was  affected  at  all  by  the  transaction 
of  the  company,  he  became  chargeable  as  trustee 
of  the  fund  in  dispute. 

Hill  on  Trustees,  p.  164,  3d  Am.  ed.  246. 
Abbott  V.  Reeves  et  al.,  13  Wr.  494. 

M,  W,  Acheson^  contra. 

Jan.  7, 1878.  The  Court.  This  case  comes 
to  us  from  the  decree  of  the  Court  below,  on  dis- 
tribution after  sale,  on  petition  of  John  D.  Scully, 
of  some  two  hundred  and  ten  shares  of  the  Home- 
stead Bank  and  Life  Insmance  Company,  which 
belonged  to  John  R.  Bingler  in  his  lifetime.  It 
seems  that,  about  the  30th  of  May,  1876,  the  ap- 
pellee indorsed,  for  Bingler's  accommodation,  a 
note  of  ten  thousand  dollars,  which  was  dis- 
coimted  at  the  Diamond  Savings  Bank.  As  col- 
lateral seouity  for  this  indorsement,  Bingler 
transferred  to  Scully  the  shares  of  stock  above 
stated.  Dimng  the  life  of  the  decedent  the  note 
was  renewed  from  time  to  time,  and  was  paid 
down  to  18769.51,  which  balance  was  paid  by 
Scully.  Also,  during  this  time,  Bingler  had  paid 
assessments  upon  the  said  stock,  amounting  to 
seventy-five  per  cent,  of  its  par  value,  leaving 
twenty- five  per  cent,  unpaid  and  due,  and  owing 
the  Homestead  Bank  and  Life  Insurance  Com- 
pany. Bingler,  before  his  decease,  had,  from 
this  same  company,  taken  a  risk  upon  his  life  of 
ten  thousand  dollars ;  and,  on  his  death,  from 
the  insurance  money  thus  falling  due  to  his  es- 
tate, the  sum  of  $5250  was  retained  by  the  said 
company  as  the  balance  due  it  on  the  shares  of 
stock  above  stated.  The  proceeds  of  this  stock, 
sold  by  order  of  Court,  were  not  sufl&cient  to 
cover  die  amount  of  Scully's  claim. 

Now  this  is  the  contention  between  the  parties 
to  this  suit.  The  administrators  of  John  R.  Bing- 
ler claim  twenty-five  per  cent,  of  the  money 
arising  from  the  aforesaid  sale,  since  that  propor- 
tion of  the  par  value  of  the  stock  was  paid  for  by 
the  money  of  the  estate,  and  which,  but  for  the 


superior  equities  of  the  bank,  would  have  come 
into  their  hands.  Scully,  on  the  other  hand, 
claims  the  whole  amount  of  said  proceeds,  be- 
cause, as  he  alleges,  the  whole  amount  of  said 
stock  having  been  pledged  to  him,  he  is  entitled 
to  hold  the  same,  not  merely  as  it  was  when  as- 
signed to  him,  or  as  it  was  at  the  time  of  Bing- 
ler's death,  but  as  improved  by  the  funds  of  the 
estate  after  that  event.  It  is  for  us  to  determine 
as  to  the  soundness  of  this  claim.  What  was  as- 
signed to  Scully?  Certainly  only  seventy-five 
per  cent,  of  the  par  value  of  the  stock,  for  that 
was  all  Bingler  had  to  assign.  Had  the  money, 
therefore,  due  to  the  administrators  not  been  ap- 
propriated to  the  payment  of  the  remaining 
twenty-five  per  cent.,  the  sale  would  have  real- 
ized but  three-fourths  of  what  is  now  in  court, 
and  the  appellee  would  have  had  no  more  than 
the  appellants  contend  he  should  have.  Now, 
had  there  been  no  insurance  on  Bingler's  life,  or 
had  the  policy  been  procured  from  some  other 
company,  the  above  would  have  been  exactly  the 
condition  of  affairs,  for  it  would  hardly  be  con- 
tended that  the  representatives  of  the  estate  would 
have  been  obliged  to  pay  the  amount  due  upon 
the  stock  in  order  to  improve  the  collaterals  in 
Scully's  hands.  If,  however,  he  had  no  claim 
on  the  estate  for  a  preference  of  this  kind  over 
other  creditors,  why  shall  he  have  such  a  claim 
as  matters  now  stand  ?  As  we  have  said,  the 
money  of  the  estate  was  appropriated  to  the  bal- 
ance due  on  the  stock  subscriptions  only  in  con- 
sequence of  the  company's  equity  so  to  appro- 
priate it ;  it  was  so  done  by  force  of  that  equity 
and  not  by  the  will  of  the  administrators.  6 
was,  therefore,  but  a  conversion  of  the  funds  of 
the  estate  from  cash  to  stock ;  but  they  remained, 
in  this  form,  not  the  less  assets  of  the  estate.  Ad- 
mitting, however,  that  this  appropriation  was 
made  by  the  company  with  the  assent  of  the  ad- 
ministrators, and  that  it  could  not  otherwise  have 
been  done,  it  does  not  follow  that  it  was  so  done 
for  Scully's  benefit,  for  the  property  thus  acquired 
could  only  be  disposed  of  according  to  the  legal 
rules  governing  the  distribution  of  the  estates  of 
decedents.  Even  had  the  administrators  so  in- 
tended, they  could  not  thus  give  the  appellee  a 
preference  over  other  creditors.  It  is  said,  how- 
ever, that  it  nowhere  appears  that  there  are  other 
creditors  to  be  affected,  there  being  no  allegation 
that  the  estate  is  insolvent.  But  it  is  alleged,  and 
not  denied,  that  the  administrators  had  not  the 
means  to  redeem  the  pledged  stock ;  in  other 
words,  to  pay  the  note  Scully  was  obliged  to  lift. 
It  follows,  necessarily,  if  the  estate  is  not  able  to 
pay  its  debts  it  must  be  insolvent;  aside  from 
this,  if  it  be  not  so,  then  is  the  appellee's  contest 
profitless,  for  his  claim  will  be  paid  in  full  and  his 
collaterals  are  of  no  account.  But  it  has  been 
urged  that  there  can  be  but  little  if  any  doubC 
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that  the  agreement  between  Bingler  and  Scully 
was,  that  the  stock  should  be  paid  in  full  by  Bing- 
ler in  Older  that  his  indorser  might;  have  the 
security  unencumbered  ;  and  that  the  adminis- 
trators, by  permitting  the  payment  thereof,  did 
but  carry  out  such  agreement.  Be  this  as  it  may, 
there  was  certainly  the  prior  agreement  that  Bing- 
ler should  pay  the  note  for  which  Scully  became 
liable ;  but  what  of  that?  There  is  such  a  con- 
tract with  every  creditor,  and  Scully  had  no  supe- 
rior equity  which  entitled  him  to  a  preference 
over  others,  or  which  gave  him  a  right  to  seize 
the  assets  of  the  estate  and  apply  them  to  his  own 
use. 

These  belong  to  the  legal  representatives  of  the 
estate,  and  it  is  their  right  and  duty  to  possess 
themselves  of,  and  distribute  them  as  the  law 
directs. 

The  decree  of  the  Court  of  Common  Pleas 
No.  I,  of  Allegheny  County,  is  reversed,  at  the 
costs  of  the  appellee.  And  it  is  ordered,  that  the 
money  now  in  court,  being  the  one-fourth  part 
of  the  net  proceeds  of  the  sale  of  certain  shares 
of  stock  of  the  Homestead  Bank  and  Insurance 
Company,  formerly  belonging  to  John  R.  Bing- 
ler, deceased,  be  paid  into  the  hands  of  the  ad- 
ministrators of  the  estate  of  the  said  John  R. 
Bingler,  deceased. 

(jpinion  by  Gordon.  J.  Sharswood,  J.,  ab- 
sent. 


Jan.  '77,  148.  March  12,  1878. 

Buck  Mountain  Coal  Co/s  Appeal. 

Equity  prcutice — Injunctions — Preliminary  and 
perpetual — When  a  decree  dismissing  a  bill 
erroneous. 

It  IS  an  improper  practice  for  a  Court  to  dismbs  a  hill 
in  ecjnity  before  an  answer  or  demurrer  is  filed,  upon  a 
heanng  upon  the  bill  and  affidavits  on  a  motion  to  con- 
tinue a  preliminary  injunction. 

Appeal  from  the  Common  Pleas  of  Luzerne 
County. 

Bill  in  equity  by  the  Buck  Mountain  Coal  Com- 
pany against  the  Lehigh  Coal  and  Navigation 
Company. 

The  bill  set  forth  that  the  plaintiffs  are  a  com- 
pany duly  incorporated  for  the  purpose  of  mining 
coal ;  that  for  that  purpose  they  had  run  a  line 
of  track  from  the  mountain  in  which  their  mines 
were  situated  over  and  across  other  of  their  lands 
to  the  place  of  shipment,  the  said  track  being 
wbat  is  known  as  a  *'  gravity  railroad ;"  that  the 
defendants,  an  incorporated  company  under  and 
by  virtue  of  an  Act  of  Assembly  (March  4,  1863, 
P.  L.  99),  were  proceeding  to  construct  a  tract 
to  cross  the  plaintiffs  track  at  right  angles  at 
grade ;  that  this  course  was  contrary  to  the  pro- 


visions of  the  Act  of  February  19,  1849  (P.  L. 
84),  and  would  be  very  injurious  to  the  plaintiffs 
in  their  use  of  their  own  track,  by  reason  of  the 
difficulty  of  stopping  the  cars  impelled  by  the 
force  of  gravity,  etc. 

The  bill  prayed  an  injunction  until  further 
hearing,  and  perpetually  thereafter,  and  further 
relief. 

The  ordinary  five  day  injunction  was  granted. 

The  defendants  filed  affidavits  denying  that 
their  proposed  plan  was  contrary  to  law  or  would 
injure  the  plaintiffs  in  any  way. 

After  hearing  upon  the  bill  and  affidavits,  on  a 
motion  to  continue  the  special  injunction,  the 
Court  (Harding,}.),  entered  a  decree  dissolving 
the  special  injunction  theretofore  granted,  and 
dismissing  the  bill. 

The  plaintiffs  appealed,  assigning  as  error  the 
action  of  the  Court. 

y.  V,  Darlings  for  appellants. 

[Agnew,  C.  J.  What  right  had  the  Court  be- 
low to  dismiss  the  bill  before  final  hearing  ?] 

It  is  the  practice  with  us,  and  though  the  bar 
has  protested  against  it,  we  have  not  been  able 
to  effect  a  change. 

Andrew  T,  McClintocky  for  appellees. 

March  18,  1878;  The  Court.  Whatever 
maybe  the  final  disposition  of  this  case — a  result 
which  we  shall  not  anticipate  by  an  opinion  at 
this  time — it  is  clear  the  Judge  below  committed 
a  palpable  error  in  dismissing  the  plaintiffs*  bill. 

The  only  question  he  had  before  him  was  that 
of  continuing  the  special  injunction  until  final 
decree.  The  merits  of  the  bill  were  not  in  ques- 
tion upon  demurrer,  or  answer  and  proof.  On 
the  question  of  the  right  to  an  injunction,  the 
plaintiffs  were  entitled  to  a  full  hearing,  on  a 
state  of  the  record  which  would  involve  tlxe 
right.  Had  there  not  been  a  final  dismissal  of 
the  bill  the  plaintiffs'  appeal  would  have  been 
quashed,  there  being  no  appeal  from  an  interlo- 
cutory decree  refusing  a  special  injunction. 

So  much  of  the  decree  as  dismissed  the  bill  is 
therefore  reversed  and  the  bill  restored,  and  the 
record  ordered  to  be  remitted  for  further  pro- 
ceedings. 

Per  Curiam. 


J«l7/'7S.  13. 


Long's  Appeal. 
Murphy's  Estate. 


Jan.  30,  '77. 
Feb.  4,  ♦78. 


Decedents^  estates — Married  woman' s  will— How 
executed — Invalidity  of,  under  Act  of  April  11, 
1848,  P.  Z.  ^3Y — Incomplete  present  gift — 
Declaration  of  trusty  how  created. 

M.,  shortly  after  his  marriage  in  1830,  received  from 
his  wife  ^i  150  of  her  own  money,  which  he,  a  few  years 
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before  his  death,  invested  as  her  money  in  United  States 
bonds.  In  1871,  at  the  request  and  dictation  of  his  wife, 
then  ill  and  expecting  to  die,  he  wrote  out  a  paper,  by 
which  the  sum  of  |i  150  was  distributed,  in  the  name  of 
his  wife,  among  certain  of  her  relations  and  friends,  the 
appellants,  to  which  distribution  M.  added  the  words: 
"  I,  J.  M.,  I  will  ancer  this  bill  in  one  year  after  the  de- 
cease." M.  died  in  1873,  a  few  weeks  after  the  death  of 
his  wife,  having  frequently  expressed  his  intention  of  pay- 
ing the  sums  mentioned  to  the  appellants,  and  having 
spoken  of  the  money  as  his  wife*s.  The  auditor,  to  whom 
was  referred  the  executor's  accounts,  allowed  the  appel- 
lant's claim  under  the  paper  written  "by  M.  in  1871.  Ex- 
ceptions were  taken  to  this  decree,  which  were  sustained 
by  the  Orphans*  Court : 

Held  (affirming  the  decree  of  the  Court  below),  that,  as 
the  paper  was  inoperative  as  a  present  gift,  or  as  a  testa- 
mentary disposition  of  the  wife's  property,  the  husband's 
promise,  in  the  absence  of  any  legal  liabihty  to  pay  the 
money  to  the  appellants,  did  not  amount  to  a  declaration 
of  trust  binding  upon  him  and  enforceable  in  a  court  of 
equity. 

Appeal  from  the  Orphans*  Court  of  Philadel- 
phia County. 

This  was  an  appeal  by  John  Long  and  others 
from  a  decree  of  distribution  entered  upon  the 
account  of  the  executors  of  the  will  of  John  Mur- 
phy, deceased. 

The  facts  in  evidence  before  the  auditor,  to 
whom  was  referred  the  said  account,  were  as  fol- 
lows:— 

John  Murphy,  the  decedent,  married  Martha 
Long,  Feb.  25, 1830.  At  that  time  she  possessed 
personal  estate  amounting  to  the  sum  of  I1150, 
which  decedent,  two  or  three  years  before  his 
death,  invested  in  United  States  bonds  as  her 
money.  In  1871,  Mrs.  Murphy,  being  danger- 
ously ill,  requested  her  husband  to  write  a  paper, 
which  was  intended  by  her  as  her  last  will  and 
testament.  The  paper,  in  the  handwriting  of 
John  Murphy,  was  as  follows : — 

«  Phila.,  June  22,  187 1. 
**  I,  Mrs.  Martha  Murphy,  i  am  not  in  Good  helth.  i  wish 
to  make  A  devide  of  what  I  have  Past  me  to  my  friends. 
My  Brother  John  Long  ^00. 

Jane,  my  sister  100. 

Margaret,  my  sister  350. 

Margaret  Jane  Brady  100. 

Martha  Lodge  100. 

Samuel  Collms  1 00. 

"  I,  John  Murphy,  I  will  Ancer  this  Bill  in  one  year  after 
the  Decease." 

Shordy  after  the  writing  of  this  paper,  the  de- 
cedent, by  a  codicil  to  his  will,  bequeathed  to 
his  wife  a  legacy  of  $1150,  besides  an  annuity 
and  certain  real  estate. 

In  1873,  Mrs.  Murphy  died,  and  the  decedent 
survived  her  but  three  or  four  weeks.  During 
his  life,  both  before  and  after  his  wife's  death,  in 
conversation  he  frequently  referred  to  the  paper 
written  by  him  at  her  request,  and  to  the  amount 
of  money  mentioned  therein  as  his  wife's  money, 
promising  to  pay  it  if  his  life  was  spared.    He 


stated  to  different  persons  that  he  would  **  settle 
that  account,"  that  the  money  should  be  paid; 
also  that  he  had  invested  Jus  wife's  money  in 
bonds.  The  decedent  made  no  alteration  in  his 
will  upon  the  death  of  his  wife. 

The  auditor  to  whom  was  referred  the  account 
of  the  executors  of  the  decedent,  reported  that 
the  claims  of  the  persons  named  in  the  paper  of 
June  22,  1 87 1,  should  be  allowed,  and  that  they 
were  entitled  to  be  paid  out  of  the  estate  of  the 
decedent  the  sums  therein  given  to  them.  To 
this  report  the  executors,  and  those  claiming 
under  the  will  of  the  decedent,  filed  exceptions. 

The  Orphans*  Court  (Hanna,  J.,  delivering 
the  opinion)  sustained  the  exceptions,  saying: 
"From  the  testimony  taken  before  the  auditor, 
and  sent  up  to  us  upon  the  application  of  the 
exceptants,  it  is  clearly  shown  that  if  the  testator 
received  any  money  from  his  wife  at  the  time  of 
the  marriage,  he  not  only  reduced  it  into  posses- 
sion, but  used  and  appropriated  it  for  his  own 
purposes,  perhaps  forty  years  before  his  death. 
It  was  never  considered  by  either  of  them  in  the 
nature  of  a  loan,  or  to  be  held  by  him  in  trust 
for  her.  This  being  the  case,  and  the  receipt  of 
the  money  by  the  husband  having  been  prior  to 
the  statute  of  April  11,  1848,  without  any  con- 
temporaneous declaration  or  admission  that  he 
received  and  held  the  same  in  trust  for  her,  is 
sufficient  to  work  a  change  of  ownership.  (Go- 
cheneur*s  Estate,  1 1  Harris,  460.) 

**No  ante-nuptial  agreement  by  parol  was 
shown  whereby  the  parties  agreed  that  the 
money  should  remain  the  property  of  the  wife. 
This  settlement,  followed  by  the  disposition  and 
use  of  the  money  during  marriage,  consistent 
therewith,  would  have  been  binding  upon  the 
death  of  decedent.  (Gackenbach  v.  Brouse,  4  W. 
&  S.  546.)  Nor  was  any  post-nuptial  contract 
for  a  valuable  consideration  proven  or  attempted 
to  be  proven.     (Duffy  v.  Insiu-ance  Co.,  8  W. 

6  S.  432.)  A  positive  and  clear  declaration  at 
the  time  of  receiving  the  wife's  chose  in  action 
(previous  to  1848)  may  be  sufficient  to  establish 
the  husband  as  a  trustee  for  the  wife ;  but  loose 
declarations  of  an  intention  to  repay  the  money 
are  not  enough.  (Johnston  v,  Johnston's  Admr., 

7  Casey,  450.) 

**  Before  the  Act  of  1848,  the  husband,  by 
marriage,  acquired  a  right  to  his  wife's  choses  in 
action,  if  he  reduced  them  to  possession  during 
coverture.  (Tritt's  Admr.  v.  Colwell's  Admr., 
7  Casey,  228.) 

*«  In  the  present  case  the  testator  mingled  the 
money  received  from  his  wife  with  his  own,  and 
used  it  either  in  his  business  or  otherwise,  as  he 
saw  proper;  he  never  promised  to  repay  his 
wife,  nor  did  she  demand  it.  We  are  unable  to 
discover  any  setting  apart  by  the  testator  of  the 
money  received  from  his  wife;  his  assets  did  not 
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disclose  any  investment  in  her  name  or  his  as 
her  trustee,  or  even  any  securities  corresponding 
in  amount  to  the  sum  received  from  her. 

**  For  the  reasons  given,  we  are  of  the  opinion 
that  the  money  received  by  testator  from  his 
wife  became,  not  only  from  the  intention  of  the 
parties,  but  by  operation  of  law,  absolutely  his 
property." 

The  Judge,  after  saying  that  the  auditor  was  in 
error,  jJso,  in  supposing  that  the  paper  of  June 
22,  187 1  (jupra)y  was  a  valid  declaration  of  trust 
by  the  decedent  in  favor  of  John  Long  and  the 
other  persons  therein  named,  continued : — 

"The  words,  'I,  John  Murphy,.!  will  ancer 
this  bill  in  one  year  after  the  decease,'  do  not 
constitute  any  obligation  for  the  non-performance 
of  which  the  testator  or  his  estate  would  be  liable. 
It  was  a  promise  without  consideration,  and  the 
persons  named  in  the  paper  are  but  volunteers. 
If  this  paper  constituted  a  declaration  of  trust, 
had  the  wife  survived  her  husband,  she  would 
probably  have  been  entitled  to  both  her  legacy 
and  the  like  amount  as  ceshd  que  trust.  This 
certainly  was  not  intended  by  the  testator. 

**The  auditor,  to  a  great  extent,  relied  upon 
the  promises  of  testator  after  the  death  of  his 
wife,  but  these  were  merely  declaratory  of  an  in- 
tention never  performed,  and  an  agreement  and 
undertaking  without  consideration. 

**  It  is  almost  unnecessary  to  cite  authorities  to 
sustain  the  views  entertained  by  us  in  disposing 
of  the  question  submitted.  In  Hill  on  Trustees, 
pages  91  and  126,  the  fundamental  principle  is 
kid  down,  that  in  order  to  fasten  a  trust  on  pro- 
perty of  any  description,  by  means  of  parol  de- 
clarations, the  expressions  used  must  amount  to 
a  clear  and  expHcit  declaratiqn  of  trust.  Loose 
and  indefinite  expressions,  and  such  as  indicate 
only  an  incomplete  and  executory  intention,  are 
insufficient  for  this  purpose.  The  declaration  of 
trust  must  be  complete  and  unequivocal.  (Hill 
on  Trustees,  page  134) 

"  Again,  it  has  long  been  an  established  prin- 
ciple with  courts  of  equity  that  they  will  not  in- 
terfere to  perfect  the  title  of  a  party  claiming 
merely  as  a  volunteer.  To  determine  who  are  or 
who  are  not  regarded  as  volimteers,  it  is  settled 
that  a  valuable  consideration  is  requisite  to  put 
the  Court  in  motion.  (See  note  to  p.  129,  Hill 
on  Trustees.)  However,  it  has  been  held  that  a 
blood  consideration  was  sufficient  to  support  ^ 
executory  trust  in  equity,  at  least  where  the  in- 
strument was  under  seal.  (See  above.)  But  in 
this  State,  in  Campbell's  Estate  (7  Barr,  100),  it 
was  held  that  natural  love  and  affection  was  not 
sufficient  consideration  for  an  equitable  assign- 
ment. And  the  evidence  to  establish  a  parol 
trust  must  be  clear  and  positive.  (Emerick  v, 
Emerick,  3  Phila.  Rep.  94;  Capehart  v.  Cape- 
hart,  2  Phila.  Rep.  134.  See  also  Reybold  v. 
Rcybold,  8  Harris,  308.) 


'*The  facts  shown  in  Gray's  Estate  (i  Barr, 
328),  disclose  admissions  and  promises  similar  to 
those  of  the  testator  in  the  present  case.  There 
the  decedent.  Gray,  four  or  five  years  before  his 
death,  admitted,  on  different  occasions,  that  he 
had  some  five  hundred  dollars  of  his  wife's  money, 
and  that  it  was  his  intention  to  pay  it  back  again ; 
that  it  should  not  be  said  that  he  had  any  of  his 
wife's  money.  On  another  occasion,  when  told 
by  an  acquaintance  that  he  thought  the  money 
obtained  from  Ireland  should  go  to  Mrs.  Gray 
and  her  children,  the  decedent  said  *  they  should 
have  it,'  and  he  did  not  intend  to  claim  it  as  his 
own.  And  again,  when  another  acquaintance 
'  put  it  at  him'  that  he  had  the  money  of  Mrs. 
Gray,  he  admitted  it,  and  said  she  and  her  chil- 
dren should  have  it.  Mrs.  Gray  claimed  this  five 
hundred  dollars  from  her  husband's  estate,  and 
the  auditor  awarded  her  the  amount,  with  in- 
terest. This  was  excepted  to  by  the  heirs  of 
decedent,  but  the  Orphans'  Court  confirmed  the 
report  of  the  auditor.  This  decision,  upon  ap- 
peal, was  reversed  by  the  Supreme  Court. 

*'  For  the  reasons  stated,  we  think  the  auditor 
was  in  error  in  awarding  payment  of  the  claims 
presented  before  him,  and  therefore  sustain  the 
exceptions.  The  report  is  recommitted  to  the 
auditor  for  correction,  in  accordance  with  this 
opinion." 

John  Long  and  the  other  claimants  took  this 
appeal,  assigning  for  error  the  action  of  the  Court 
in  sustaining  the  exceptions  and  disallowing  their 
claims. 

The  case  was  argued  January  30,  1877,  Wil- 
liams, J.  being  absent. 

Feb.  12,  1877.  The  Court.  The  Judges  of 
this  Court  being  equally  divided  in  opinion  in 
this  case,  the  decree  of  the  Orphans'  Court  stands 
affirmed. 

Per  Curiam. 

A  re-argument  was  subsequently  ordered,  and 
the  case  was  again  heard  Feb.  4,  1878. 

Aaron  Thompson^  for  the  appellants. 

Undoubtedly,  before  the  act  of  1848,  a  hus- 
band could  become  the  absolute  owner  of  the 
wife's  personal  property  placed  in  his  hands. 
But  clear  proof  that  the  husband  disclaimed  in- 
tention to  make  the  property  his  own,  will  pre- 
serve her  right.    In  this  case  the  husband  expressly 
and  frequently  asserted  and  assumed  the  trust, 
and  his  declarations  are  sufficient  to  repel  the 
presumption  of  personal  acquisition  by  him,  and 
establish  the  relation  of  trustee  for  the  wife. 
Ann  Zieglcr*s  Appeal.  4  Weekly  Notes,  453. 
Moyer^s  Appeal,  27  Sm.  482. 
Dellinger's  Appeal,  21  Sm.  425. 

Admitting  that  the  money  of  the  wife  was  ab- 
solutely her  husband's  after  its  transfer  to  him, 
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yet  the  paper  of  January  22,  1871,  although 
simple  and  informal,  was  a  declaration  of  trust  in 
favor  of  the  appellants. 

Ltwis  Z>.  Vail,  contra.  This  paper  the  ap- 
pellants sought  to  establish  as  a  wHl;  bow  they 
seek  to  establish  it  as  a  declaration  of  trust. 

[Sharswoop,  J.,  referred  to  Bond  v.  Bunting 
(28  Sm.  210),  and  remarked  that  it  was  a  nice 
question  whether  the  written  declaration  of  Mur- 
phy did  not  raise  a  trust,  although  a  voluntary 
one.] 

Moyer's  Appeal  (27  Sm.  482)  differs  essentially 
in  the  facts  from  this  case.  The  declarations 
and  admissions  there  relied  on  were  explicit  and 
strong,  not  as  here  unfulfilled  promises. 

Where  the  character  of  the  paper  is  testanaen- 
tary,  it  is  impossible  to  enlarge  or  convert  it  into 
a  declaration  of  trust. 

Warriner  v.  Rogers,  L.  R.  16  Eq.  353. 
Heartley  v,  Nicholson,  L.  R.  19  Eq.  242. 

March  25th,  1878.  The  Court.  The  audi- 
tor found  as  a  fact  that  John  Murphy,  the  dece- 
dent, did  not  convert  to  his  own  use  the  sum  of 
$1150  received  by  him  as  a  part  of  his  wife's 
estate ;  that  he  held  it  as  a  trustee  for  his  wife,  in- 
vested it  in  government  bonds  as  his  wife's  money 
two  or  three  years  prior  to  his  death,  and  repeat- 
edly recognized  his  obligation  to  pay  it.  The 
Court  below  reversed  this  finding  of  the  auditor. 
Upon  a  careful  examination  of  the  evidence,  we 
are  by  no  means  sure  that  he  was  so  clearly 
wrong  that  his  finding  of  the  facts  should  have 
been  reversed. 

It  must  be  conceded  that  the  decedent  had  the 
right  to  convert  the  money.  It  was  evidently 
the  proceeds  of  property  derived  by  Mrs.  Murphy 
from  her  parents  at  the  time  of  her  marriage  with 
the  decedent  in  1830.  At  that  time  there  was 
no  statute  protecting  the  separate  estates  of  mar- 
ried women,  and  his  right  of  conversion  was 
clear. 

But  there  was  evidence,  not  overwhelming,  it 
is  true,  but  sufficient  to  go  to  a  jury  in  a  common 
law  proceeding,  and  to  sustain  a  verdict,  that  the 
decedent  did  not  convert,  and  never  intended  to 
convert,  the  money  to  his  own  use. 

The  finding  of  the  auditor  upon  an  issue  of 
fact  being  like  the  verdict  of  a  jury,  ought  not  to 
be  set  aside,  because  it  might  have  been  the  other 
way.  Unless  it  ought  to  have  been  the  other 
way,  and  was  clearly  wrong,  it  should  not  be 
disturbed.  But  if  we  were  to  reverse  the  decree 
upon  this  point,  it  would  not  help  the  appellants, 
assuming  that  there  had  been  no  conversion,  and 
that  the  decedent  held  the  ^1150  in  trust  for  his 
wife;  that  it  was  her  money,  to  dispose  of  as  she 
saw  proper,  have  the  appellants  any  valid  claim 
upon  it?  The  answer  to  this  question  depends 
upon  what  Mrs.  Murphy  did  to  confer  such  right. 


It  is  very  plaip  that  any  promise  made  by  the 
decedent  not  based  upon  a  valid  dispoation  of 
the  money  by  his  wife  would  be  without  consid- 
eration and  void.  The  fiaw:ts  are  that  in  the  year 
1 87 1,  his  wife  being  ill  at  the  time,  the  decedent, 
at  her  express  direction,  wrote  down  on  a  piece 
of  paper  the  following  words: — 

''Philadelphia,  June  22,  1871. 
'*!,  Mrs.  Martha  Murphy  i  am  not  in  good 
health  i  wish  to  make  a  devide  of  what  i  have 
past  me  to  my  friends 

My  Brother  John  Long  ^400 

Jane,  my  sister  100 

Margaret,  my  sister  350 

Margaret  Jane  Brady  100 

Martha  Lodge  100 

Samuel  Collins  100 

''I,  John  Murphy,  I  will  Ancer  this  Bill  in  one 
year  after  the  Decease." 

This  is  all  there  is  in  the  case  to  show  a  dispo- 
sition of  her  money  by  Mrs.  Murphy.  What  is 
the  effect  of  this  paper?  Was  it  intended  as  a 
present  irrevocable  gift  to  the  parties  named 
therein,  or  was  it  intended  as  a  testamentary 
paper  merely  ? 

There  was  nothing  to  indicate  that  it  was  a 
present  gift.  She  had  no  idea  of  parting  with 
the  money  during  her  life.  The  contrary  intent 
appears  upon  the  face  of  the  paper.  She  speaks 
of  not  being  in  good  health,  and  wishing  "  to 
make  a  devide  of  what  I  have  past  me  to  my 
friends.'* 

Then  her  husband  adds  to  the  paper  **I,  John 
Murphy,  I  will  ancer  this  Bill  in  one  year  after 
the  decease.*'  Whose  decease?  Evidently  the 
decease  of  Mrs.  Murphy.  Mrs.  Collins  testifies 
that  Mrs.  Murphy  "  asked  Mr.  Murphy  to  write 
down  how  she  wished  her  property  to  be  distri- 
buted, and  he  wrote  then  this  paper  at  her  dicta- 
tion.'* The  paper  was  evidently  intended  as  a 
will.  It  was  a  rude  attempt  on  the  part  of  Mrs. 
Murphy  to  dispose  of  her  property  after  her 
death.  It  is  needless  to  say  that  the  paper  pos- 
sessed none  of  the  statutory  requirements  of  sudi 
an  instrument. 

The  right  of  a  married  woman  to  make  a  will 
of  her  separate  estate  rests  upon  statute,  and  its 
provisions  must  be  strictly  complied  with.  It  was 
contended,  however,  that  although  the  paper  is 
invalid  as  a  will,  it  nevertheless  creates  a  trust  in 
favor  of  the  appellants ;  that  the  decedent  as  her 
trustee  was  bound  to  execute  it,  and  had  in  fact 
promised  to  do  so.  Undoubtedly  if  Mrs.  Murphy 
had  created  a  valid  trust  of  this  money,  assuming 
it  to  be  her  separate  estate,  her  husband  in  his 
lifetime,  and  his  personal  representatives  since  his 
death,  could  have  been  compelled  to  execute  it. 
But  this  paper  creates  no  trust  that  equity  would 
enforce.     Had  it  been  in  the  nature  of  a  present 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


313 


gift  to  the  appellants,  the  case  might  have  been 
different.  In  such  event  there  would  have  been 
plausibility  at  least  in  the  argument  that  it  was 
a  change  in  the  uses  of  the  trust.  But  a  paper 
which  is  evidently  of  a  testamentary  character, 
which  was  intended  to  operate  as  a  will,  and 
which  is  wholly  invalid,  cannot  be  turned  into  a 
declaration  of  trust,  so  as  to  operate  as  a  will,  and 
defeat  the  statute  prescribing  how  the  will  of  a 
married  woman  shall  be  executed.  If  then  the 
paper  is  inoperative  either  as  a  present  gift,  or 
testamentary  disposition  of  Mrs.  Murphy's  money, 
it  does  not  need  an  argument  to  ^ow  that  the 
declaration  of  the  decedent  that  he  would  '*  Ancer 
the  Bill,"  or  pay  the  money  to  the  appellants 
amounts  to  nothing.  In  the  absence  of  any  legal 
liabihty  or  duty  to  pay,  his  promise  to  do  so  was  a 
mere  nudum  pactum. 

The  decree  is  affirmed,  and  the  appeal  dis- 
missed at  the  cost  of  the  appellants. 

Opinion  by  Paxson,  J. 

Sharswood,  Mercur,  and  Woodward,  JJ., 
dissent. 


Oct  &  Nov.  '76,  264.  Jan.  7,  1878. 

Chartiers  Railway  Co.  v.  Hodgens* 

Railroad  company — Subscriptions  to  stock —  WJie- 
ther  the  terminal  points  ^  as  laid  doTvn  in  the 
charter,  are  fundamental  conditions  of  contract 
— ^^  of  road  under  a  mortgage — Subscribers 
to  the  ne7v  company  stock  bound  by  the  descrip- 
tion in  the  mortgage — Evidence — Representa- 
tions made  by  those  employed  to  solicit  sub- 
scriptions not  admissible. 

In  a  snit  by  the  C.  Railway  Co.  to  recover  a  sub- 
scription to  its  stock,  it  appeared  that  the  C.  V.  Railroad 
Co.  had,  in  1S53,  been  chartered  to  build  a  railroad 
from  Pittsburgh  to  the  borough  of  Washington;  that  in 
1856  it  executed  a  mortgage  *'  of  all  and  singular  the  rail- 
road of  said  company  extending  from  its  point  of  junction 
with  the  Pittsburgh  and  Steubenville  Railroaa  to  the 
borough  of  Washington."  In  1866  the  C.  V.  Railroad  was 
sold  under  the  mortgage,  and  the  purchasers  were  char- 
tered under  the  Act  of  April  8,  1801,  as  the  C.  Railway 
Co.,  and  defendant  subscribed  to  the  stock  of  this  latter 
company.  The  railroad  was  constructed  to  Mansfield, 
eidit  miles  from  Pittsburgh,  where  it  formed  a  junction 
with  what  was  formerly  the  Pittsburgh  and  Steubenville 
Railroad;  its  other  terminus  was  a  short  distance  outside 
of  Washington  Borough  as  it  existed  in  1853,  but  was 
within  the  borough  as  it  was  at  the  date  of  the  mortgage. 
Defendant  reAised  to  pay  his  subscription  on  the  ground 
diit  the  company  had  not  completed  their  road  to  Uie  ter- 
minal points  designated  in  their  charter : 

Htld  (reversing  the  Judgment  of  the  Court  below),  that 
the  functions  of  the  C.  Railway  Co.  were  only  such  as 
atUched  to  them  as  purchasers  under  the  mortgage,  and 
the  subscription  of  defendant  was  to  the  stock  of  the  rail- 
road therein  described,  and  not  to  the  one  designated  in 
the  original  charter. 


.  To  introduce  a  new  term  into  a  written  contract,  the 
evidence  of  the  agreement  of  the  parties  to  do  so  must  be 
clear  and  distinct,  and  that  the  contract  was  executed 
upon  the  faith  of  such  collateral  agreement. 

Error  to  the  Common  Pleas  of  Washington 
County. 

Assumpsit  by  the  Chartiers  Railway  Company 
against  Robt.  A.  Hodgens,  to  recover  I120, 
being  the  balance  unpaid  upon  a  subscription  by 
defendant  to  four  shares  of  the  capital  stock  of 
said  company,  with  the  statutory  interest  there- 
on of  one  per  cent,  a  month  for  default  of  pay- 
ment. 

The  plaintiff  company  is  the  successor  of  the 
Chartiers  Valley  Railroad  Company,  incorporated 
by  an  Act  of  Assembly  of  Feb.  7,  1853  (P.  L. 
p.  42),  to  construct  a  railroad  from  Pittsburgh  to 
the  borough  of  Washington,  with  power  to  con- 
nect with  the  Pittsburgh  and  Steubenville  Rail- 
road on  such  terms  and  under  such  restrictions 
as  might  be  agreed  upon  by  the  officers  and  di- 
rectors of  said  company.  They  were  also  au- 
thorized to  connect  with  the  Hempfield  Railroad, 
whose  terminus  is  within  the  borough  of  Wash- 
ington. In  185  s  an  agreement,  dated  April  27 
and  May  26,  was  made  with  the  Pittsburgh  and 
Steubenville  Railroad  Company,  whereby  that 
part  of  the  road  of  the  latter  company  extending 
from  Mansfield  to  Pittsburgh  was  to  be  for  the 
joint  use  of  the  two  companies. 

On  the  ist  of  January,  1856,  the  Chartiers 
Valley  Railroad  Company  executed  a  mortgage 
to  J.  Edgar  Thompson  and  John  Graham  of  "all 
and  singular  the  railroad  of  said  company,  ex- 
tending from  its  point  of  junction  with  the  Pitts- 
burgh and  Steubenville  Railroad,  in  the  county 
and  State  aforesaid,  to  the  borough  of  Washing- 
ton, in  the  county  of  Washington  and  State 
aforesaid,  with  all  the  privileges  and  apptute- 
nances,  estate,  real  and  personal,  rights,  liber- 
ties, and  franchises,  whatsoever  and  whereso- 
ever thereunto  belonging;  and  also  of  all  the 
rights,  liberties,  privileges,  benefits,  and  emolu- 
ments secured  to  the  said  company  by  certain 
articles  of  agreement  between  them  and  the 
Pittsburgh  and  Steubenville  Railroad  Company, 
dated  on  the  27th  of  April  and  the  26th  of  May, 
A.  D.  1855.'*  In  October,  1866,  mider  a  power 
of  sale  contained  in  the  mortgage,  the  Chartiers 
Valley  Railroad  was  sold  to  W.  J.  Howard.  Esq., 
who  proceeded  to  organize  the  Chartiers  Railway 
Company  under  the  Act  of  April  8,  1861  (P.  L. 

259)- 

The  contract  of  subscription  on  which  this  suit 
was  brought  was  to  this  latter  company,  and  in 
these  words: — 

**  We,  whose  names  are  hereunto  subscribed,  do  pro- 
mise to  pay  to  the  Chartiers  Railway  Company  the  sum 
of  fiAy  dollars  for  each  and  every  share  of  the  capital 
stock  of  said  company  set  opposite  our  respective  names. 
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in  such  proportion  and  at  such  times,  not  exceeding  Bve 
dollars  per  share  in  any  period  of  thirty  days,  as  shall  be 
determined  by  the  president  and  directors  of  said  com- 
pany." 

Affixed  to  the  subscription  book  was  a  copy  of 
the  following  letter ; — 

«« Philadelphia,  Oct.  15,  1868. 
To  the  President  and  DirectoRi  of  the  Chartiers  Railway 
Company. 
Gentlemen :  Upon  your  receiving  the  right  of  way  and 
real  estate,  free  of  cost  to  your  company,  and  necessary 
for  the  constructing  and  operating  of  your  railway,  except 
depot  grounds  at  or  near  the  termini,  and  expending  not 
less  than  $250,ocx>,  which  sum  shall  be  received  from 
sales  of  your  capital  stock,  in  grading  the  same  from  a 
point  on  the  Pittsburgh,  Cincinnati,  and  St.  Louis  Rail- 
way at  or  near  Mansfield,  in  Allegheny  County,  to  or  near 
Washington  Borough,  in  Washington  County,  the  Penn- 
sylvania Railroad  Company  will  purchase  the  first  mort- 
gage bonds  of  your  company  to  an  amount  sufficient  to 
enable  you,  with  the  proceeds  thereof,  to  complete  your 
route  with  single  track  and  sidings,  ready  for  cars  and 
equipment.     Very  respectfully  yours, 

J.  Edgar  Thomson, 
President  Pennsylvania  R.  R.  Co." 

The  Pittsburgh  and  Steubenville  Railroad  had 
been  sold  at  judicial  sale,  and  the  Pittsburgh, 
Cincinnati,  and  St.  Louis  Railway  above  referred 
to  succeeded  to  all  its  property,  rights,  fran- 
chises, etc.  The  defendant  Hodgens  first  sub- 
scribed to  two  shares  of  stock  of  the  Chartiers 
Railway  Company  under  a  form  of  subscription, 
one  of  the  terms  of  which  was  that  the  road 
should  connect  with  the  Hempfield  Railroad. 
He  subsequently,  on  Jan.  16,  1869,  signed  in 
lieu  thereof  the  form  of  subscription  given  above 
for  foiur  shares,  and  on  this  subscription  he  paid 
^80.  The  railroad  was  finally  completed  from 
Mansfield  to  Washington,  and  the  termination  at 
the  latter  place  located  on  what  is  known  as  the 
Shirls  farm,  no  connection  being  made  with  the 
Hempfield  road.  The  limits  of  the  borough  of 
Washington  were  extended  in  1854,  and  the  rail- 
road terminus  is  within  the  extended  limits,  but 
outside  of  the  boundaries  as  they  existed  in  Feb- 
ruary, 1853.  Hodgens  refused  to  pay  any  fur- 
ther on  his  subscription,  and  on  Jan.  28,  1874, 
this  suit  was  brought. 

Hodgens  filed  an  affidavit  of  defence,  the  sub- 
stance of  which  was  that  the  Chartiers  Railway 
Company  was  incorporated  to  build  a  railroad 
from  Washington,  in  Washington  County,  to 
Pittsburgh;  that,  *' while  claiming  to  have  com- 
pleted its  road,  it  had  not  extended  it  to  either 
of  the  terminal  points,  but  had  terminated  it  on 
the  north  at  the  town  of  Mansfield,  some  eight 
miles  distant  from  Pittsburgh,  and  had  finally 
abandoned  the  construction  of  its  road  in  the 
direction  of  said  city ;  and  on  the  south  at  the 
Cumberland  road,  on  the  farm  of  Catharine 
Shirls,  two  thousand  feet,  or  thereabouts,  distant 
from  the  terminus  fixed  by  its  charter;**  that 
therefore  he,  the  defendant^  was  released  from 


his  contract  of  subscription.  Plaintiff  moved  for 
judgment  against  defendant  for  want  of  a  sufl&- 
cient  affidavit  of  defence.  The  motion  was  re- 
fused and  the  plaintiff  took  a  writ  of  error, 
assigning  for  error  the  action  of  the  Court  in 
refusing  to  enter  judgment  as  moved  for.  The 
Supreme  Court,  on  February  i,  1875  (Shars- 
wooD  and  Gordon,  JJ.,  dissenting),  dismissed 
the  writ  of  error,  being  of  opinion  that  the  fiacts 
set  forth  in  the  affidavit  constituted  primd,  facie 
a  good  and  valid  defence  to  the  action,  and 
accordingly  sent  back  the  case  to  **  be  tried  pre- 
cisely as  it  would  have  been  if  no  writ  of  error 
had  been  taken."  (Chartiers  Railway  Co.  v. 
Hodgens,  27  Sm.  187.) 

At  the  trial  (before  Achison,  P.  J.)  evidence 
was  given,  under  objection  and  exception,  to 
show  that,  at  the  time  defendant  subscribed  to  the 
contract  sued  on,  representations  were  made  to 
him  by  the  persons  obtaining  the  subscription 
that  the  Chartiers  Railroad  was  to  be  constructed 
to  a  point  of  connection  with  the  Hempfieki 
Railroad.  Further  evidence  was  given,  also 
under  objection  and  exception,  to  show  that  the 
officers  of  the  Chartiers  Railway  Company  were 
informed  that  subscriptions  to  the  stock  had  been 
made  on  the  faith  of  the  representations  that  said 
railroad  would  be  extended  to  and  connected 
with  the  Hempfield  road,  and  had  authorized 
witness  to  give  assurance  to  all  parties  interested 
that  such  was  the  intention  of  the  company. 

The  Court  charged  the  jury,  inter  alia^  as  fol- 
lows :  "By  the  Act  of  incorporation  the  city  of 
Pittsburgh  was  designated  as  one  terminus,  and 
the  borough  of  Washington  as  the  other  terminus 
of  the  plaintiffs  road.  These  terminal  points 
formed  part  of  the  conditions  which  entered  into 
the  contract  made  between  the  company  and  the 
defendant ;  the  company  was  bound  to  construct 
its  road  from  and  to  these  points,  and  an  aban- 
donment of  either  would  be  an  illegal  abuse  of 
the  authority  delegated  to  the  company,  for 
which  it  would  be  responsible  to  the  defendant 
as  well  as  to  the  State.** 

Verdict  for  defendant.  Plaintiff  took  thk 
writ,  assigning  for  error,  inter  alia,  the  admission 
of  the  evidence  objected  to  and  the  portion  of 
the  charge  given  above. 

John  l>a/zeti  (with  him  John  If.  Hampton  vxA 
A.  M.  Todd^y  for  plaintiff  in  error. 

The  Court  below  entirely  lost  sight  of  the  feet 
that  the  Chartiers  Valley  Railroad  Company  and 
the  Chartiers  Railway  Company  were  not  identi- 
cal. The  functions  of  the  latter  company  were 
only  such  as  attached  to  them  as  purchasers  at 
judicial  sale  on  foreclosure  of  a  mortgage  on  a 
railroad  extending  from  its  point  of  junction 
with  the  Pittsburgh  and  Steubenville  Railroad, 
at  Mansfield,  to  the  borough  of  Washington. 
]     That  the  evidence  as  to  the  representati(ns 
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made  by  those  selling  the  stock  of  the  company 
in  order  to  induce  subscriptions  should  not  have 
been  received,  see — 

C2SS  V,   Pittsburgh,  Virginia  &  Charlestown  R.  R. 
Co.,  30  Sm.  31. 

Custer  V,  Titusville  Gas  &  Water  Co.,  13  Sm.  381. 
D.  S,  Wilson  (with  him  Braden  and  Miller)^ 
contra. 

A  subscription  to  stock  is  a  contract  between 
the  subscriber  and  the  company,  and  is  impreg- 
nated with  the  description  of  the  enterprise  given 
in  the  charter,  for  the  very  object  of  the  sub- 
scription is  to  fiimish  aid  to  that  particular  work. 
ITie  refusal  of  the  company  to  build  the  road  to 
either  terminus  is  a  departure  from  the  terms  of 
the  contract,  and  releases  the  subscribers  from 
their  obligations. 

Custer  V,  Titusville  Gas  &  Water  Co.,  13  Sm.  381. 

P.  &  C.  Railroad  Company  v.  Byers,  8  Casey,  22. 

Plank-road  Company  v.  Amdt,  7  Casey,  317. 

Commonwealth  ex  rel.  v.  Pittsburgh,  5  Wr.  282. 

Everhart  v.  West  Chester  &  Phila.   R.  R.  Co.,  4 
Casey,  339. 

Gallaghers.  Fayette  Co.  R.  R.  Co.,  2  Wr.  102. 

Caley  v.  Phila.  &  Chester  County  R.  R.  Co.,  30 
Sm.  363. 

Jan.  7,  1878.  The  Court.  It  will  be  en- 
tirely unnecessary  to  consider  the  numerous  as- 
signments of  error  in  this  case,  as  there  is  one 
point  which  is  decisive  on  the  whole  controversy, 
upon  which  the  judgment  might  be  reversed. 

The  Chartiers  Valley  Railroad  Company  was 
incorporated  by  an  Act  of  Assembly  approved 
February  7,  1853  (Pamph.  L.  42),  *'  with  power 
to  construct  a  railroad  from  the  city  of  Pitts- 
burgh, in  the  county  of  Allegheny,  by  way  of 
Cannonsburgh,  to  the  borough  of  W^hington,  in 
Washington  County." 

Had  the  defendant  been  sued  upon  a  subscrip- 
tion to  the  stock  of  this  company  it  may  be  that 
these  terminal  points  were  fundamental  condi- 
tions of  the  contract,  and  an  abandonment  of 
them  and  the  adoption  of  others  short  of  them 
by  the  corporation  would  have  released  the  de- 
fendant from  his  subscription.  Upon  that  ques- 
tion we  express  now  no  opinion. 

The  Chartiers  Valley  Railroad  Company,  on 
the  first  day  of  January,  1856,  executed  a  mort- 
gage to  J.  Edgar  Thomson  and  John  Graham  of 
*<  all  and  singular  the  railroad  of  said  company 
extending  from  its  point  of  junction  with  the 
Pittsburgh  and  Steubenville  Railroad,  in  the 
county  and  State  aforesaid,  to  the  borough  of 
Washington  and  State  aforesaid,  with  all  the 
privileges  and  appurtenances,  estate,  real  and 
personal,  rights,  liberties  and  franchises  whatso- 
ever and  wheresoever  thereunto  belonging,  and 
also  of  all  the  rights,  liberties,  privileges,  bene- 
fits, and  emoluments  secured  to  the  said  company 
by  certain  articles  of  agreement  between  them 
and  the  Pittsburgh  and  Steubenville  Railroad 


Company,  dated  April  27  and  May  26,  1855.** 
Under  a  power  of  sale  contained  in  this  mort- 
gage the  railroad  thus  described  was  sold  to  Wil- 
liam J.  Howard,  and  the  same  was  duly  conveyed 
to  him.  He  proceeded,  under  the  Acts  of  As- 
sembly, to  organize  a  corporation  under  the  name 
of  the  Chartiers  Railway  Company.  It  was  to 
the  stock  of  this  last-named  corporation  that  the 
defendant  below  was  a  subscriber.  The  contract 
of  subscription  was  a  simple,  unconditional  one, 
with  no  description  of  route  or  termini.  The 
articles  of  agreement  with  the  Steubenville  and 
Pittsburgh  Railroad  Company,  referred  to  in  the 
mortgage,  secured  to  the  Chartiers  Valley  Rail- 
road Company  the  use  of  that  part  of  the  Pitts- 
burgh and  Steubenville  Railroad  **  from  a  suitable 
point  of  junction  at  or  near  Mansfield  to  the 
south  side  of  the  Monongahela  River,  opposite 
Pittsburgh,  so  constructed  as  to  accommodate 
the  business  of  both  companies."  It  is  to  be  re- 
marked also  that  while  in  1853  the  railroad 
stopped  short  of  the  limits  of  the  borough  of 
Washington,  yet  on  the  loth  of  Jime,  1854,  be- 
fore the  execution  of  the  mortgage,  the  limits  of 
the  borough  were  extended,  and  the  railroad  does 
reach  the  borough  thus  enlarged. 

It  seems  to  us  that  it  is  very  clear  that  the  ter- 
mini of  the  railroad  of  the  Chartiers  Railway 
Company,  under  the  mortgage  and  charter  based 
on  the  sale  thereunder,  were  at  the  one  end  the 
borough  of  Washington,  according  to  its  limits 
as  it  existed  at  the  date  of  the  mortgage,  and  at 
or  near  Mansfield  at  the  other  end.  If  this  view 
needed  confirmation  it  will  be  found  in  the  letter 
of  J.  Edgar  Thomson,  President  of  the  Penn- 
sylvania Railroad  Company,  dated  October  15, 
1868,  to  the  president  and  directors  of  the  Char- 
tiers Railway  Company,  containing  the  offer  upon 
the  faith  of  which  the  issue  of  5000  shares  of 
capital  stock  was  authorized,  to  four  shares  of 
which  the  defendant  below  subscribed.  It  states 
the  road  to  be  *  *  from  a  point  at  or  near  Mansfield, 
in  Allegheny  County,  to  or  near  Washington 
borough,  in  Washington." 

Nor  do  the  provisions  of  the  Act  of  April  8, 
1861  (Pamph.  L.  259),  entitled  **  An  Act  con- 
cerning the  sale  of  railroads,  canals,  turnpikes, 
bridges,  and  plank  roads,"  interfere  with  the 
view  which  we  take  of  this  case.  The  Chartiers 
Valley  Railroad  Company  possessed  the  franchise 
of  making  a  road  to  Pittsburgh  and  to  the  origi- 
nal bounds  of  Washington  borough,  and  let  it  be 
conceded  that  as  to  the  subscribers  to  the  stock  of 
that  company  they  were  bound  to  exercise  that 
franchise.  But  it  does  not  follow  that  they  were 
compelled  to  include  that  franchise  in  this  mort- 
gage, and  that  the  purchasers  would  come  under 
any  obligation  to  complete  the  whole  road.  The 
Act  of  Assembly  is  silent  on  the  subject.  It  pro- 
vides, indeed,  that  the  purchasers  shall  be  in* 
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vested  Vith  all  the  rights  and  franchises  of  the 
corporation  as  whose  the  railroad  may  have  been 
sold ;  but  surely  this  must  be  limited  to  so  much 
of  the  road  as  has  been  mortgaged  and  sold.  If 
they  could  mortgage  the  whole,  they  could  also  a 
part,  and  the  rights  and  franchises  of  the  pur- 
chasers cannot  extend  higher  or  reach  further 
than  the  mortgage  upon  which  their  title  rests. 

We  think  also  that  there  was  error  in  receiving 
and  submitting  to  the  jury  the  evidence  offered 
and  given  in  regard  to  representations  made  by 
those  employed  to  solicit  subscriptions  as  to  the 
connection  to  be  formed  with  the  Hempfield 
Road.  Laying  aside  altogether  the  question  of 
the  sufficiency  of  the  evidence  of  their  authority 
to  bind  the  company  by  any  such  condition  to  be 
annexed  to  the  contract,  the  representations  re- 
lied on  amounted  to  mere  declarations  of  inten- 
tion, and  for  all  that  appears  perfectly  honest 
when  made.  The  cases  all  concur  in  the  doc- 
trine that  to  introduce  a  new  term  into  a  written 
contract,  the  evidence  of  the  agreement  of  the 
parties  to  do  so  must  be  clear  and  distinct,  and 
that  the  contract  was  executed  upon  the  faith  of 
such  collateral  agreement.  But  the  evidence  fell 
fer  short  of  this  requirement.  Take  the  defend- 
ant's own  testimony  upon  the  subject.  *'  Joshua 
Wright  and  John  McElroy  presented  the  book  to 
me  for  my  subscription.  There  was  considerable 
talk  at  the  time.  I  cannot  give  their  language ; 
the  substance  of  what  they  said  was  that  there 
would  be  a  connection  between  the  Chartiersand 
Hempfield  Railroad.  I  cannot  say  that  their 
conversation  was  the  only  inducement.  Their 
conversation  made  me  conclude  there  would  be 
a  connection  between  the  roads.  They  so  rep- 
resented to  me  that  there  would  be  a  connection 
between  the  roads,  that  I  had  no  doubt  of  it. 
There  was  no  positive  arrjangement.  They  as- 
sured me  that  the  connection  would  be  made. 
I  thought  the  assurance  had  been  given  them  that 
the  connection  would  be  made.  I  did  not  inves- 
tigate whether  they  had  authority  to  make  the 
the  connection."  What  would  any  written  con- 
tract be  worth  if  such  loose  testimony  is  permit- 
ted to  go  to  a  jury  in  order  to  reform  the 
instrument  by  introducing  a  new  term  or  condi- 
tion ?  The  subscriber  to  the  stock  of  a  corpora- 
tion has  a  plain  chart  before  him.  If  he  insists 
on  conditions  not  contained  in  the  subscription 
paper,  he  can  insert  them  over  his  name.  The 
company  can  then  know  whether  to  accept  or 
refuse  the  subscription  with  such  conditions.  The 
defendant  understood  this,  for  having  first  put 
his  name  to  a  special  subscription  on  the  express 
condition  that  the  road  should  be  located  and 
constructed  upon  a  line  connecting  the  same  with 
the  Hempfield  Railroad,  that  subscription  was 
erased  and  the  unconditional  one  substituted. 
Yet  it  was  submitted  to  the  jury  to  say  whether 


the  new  subscription  was  not  made  on  the  same 
terms  as  the  old,  and  the  learned  Judge  instruaed 
the  jury  that  it  mattered  not  whether  the  agents 
who  made  the  representations  relied  on  were  or 
were  not  authorized  to  make  conditions  with  the 
subscribers.  The  case  of  the  Railroad  Company 
V.  Stewart  (5  Wright,  159),  which  he  cites,  was 
a  case  in  which  there  was  no  question  as  to  the 
authority  to  accept  the  special  subscriptions.  It 
was  the  act  of  the  president  of  the  company. 

It  is  undoubtedly  true  that  fraudulent  misrep- 
resentations of  an  xmauthorized  agent  will  infect 
the  contract ;  for  a  principal  cannot  avail  him- 
self of  a  contract  so  made.  But  there  was  in 
this  case  no  evidence  of  fraud.  There  were 
declarations  of  intentions  to  do  what  they  hon- 
estly intended  to  do,  and  no  doubt  if  they  had 
the  ability  they  would  have  done,  and  the  de- 
fendant could  not  have  regarded  them  in  any 
other  light. 

We  think  also  that  the  evidence  of  ratification 
by  the  company  was  insufficient  to  submit  to  the 
jury.  It  was  of  the  same  character  as  all  the 
rest — recognition  of  the  fact  that  it  had  been 
the  intention  of  the  company  to  connect  its  road 
with  the  Hempfield,  and  still  was.  There  was 
nothing  in  all  of  it  like  the  acknowledgment  of 
of  a  subsisting  condition. 

Judgment  reversed,  and  venire  facias  de  nm 
awarded. 

Opinion  by  Sharswood,  J. 


July,  '77,  ^^%'  Jan.  30, 1878. 

McCaulcy's  Appeal. 

Errors  and  appeals — No  appeal  from  taxation 
of  costs  lies  to  the  Supreme  Court — Afateriaiity 
of  witnesses. 

No  appeal  lies  from  the  taxation  of  costs  in  the  Court  of 
Common  Pleas  to  the  Supreme  Court 

The  materiality  of  witnesses  in  a  trial  before  a  juiy,  de- 
pends on  facts  known  to  the  Court  below,  whose  discre- 
tion in  the  allowance  of  fees  to  the  witnesses  can  not  be 
examined  without  the  evidence,  which  is  not  brought  np 
either  by  appeal  or  certiorari. 

Certiorari  to  the  Common  Pleas  No.  i,  of 
Philadelphia  County. 

Appeal  and  certiorari  by  Daniel  McCauley  from 
the  taxation  of  costs  in  the  case  of  McCauley  f . 
Dixon. 

The  plaintiff,  who  was  a  livery  stable  keeper, 
brought  suit  against  Dixon  for  deceit,  in  that  he 
hired  a  horse  and  wagon  of  the  plaintiff,  and  so 
recklessly  drove  and  abused  the  horse  that  he 
subsequently  died.  The  jury  found  a  verdict  for 
the  defendant.  The  defendant's  bill  of  costs 
contained  charges  for  witness  fees  of  five  persons, 
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who  were  in  attendance  at  the  trial,  but  were  either 
not  examined  or  knew  nothing  about  the  case. 
This  bill  of  costs  was  allowed  by  the  prothono- 
tary.  The  Court  below  overruled  and  dismissed 
the  plaintiff's  appeal  from  the  taxation  of  costs. 

The  plaintiff  took  this  certiorari  and  appeal,  as- 
signing for  error  this  action  of  the  Court. 

Lucas  Hirst^  for  the  appellant.  This  was  a 
case  of  oppression,  and  the  Courts  should  interfere 
to  break  up  this  system  of  calling  large  numbers 
of  witnesses  who  know  nothing  about  the  matter 
in  dispute,  merely  to  swell  the  costs. 

DeBenneviUe  v,  DeBenneville,  3  Yeates,  558. 

E,  JIunn,Jr,y  contra. 

February  11,  1878.  THECoxmT.  No  appeal 
lies  from  a  taxation  of  costs  by  the  Court  of  Com- 
mon Pleas  to  this  Court.  A  writ  of  error  reaches 
only  the  record,  and  errors  apparent  on  the  rec- 
ord only  can  be  corrected.  The  materiality  of 
witnesses  in  a  trial  before  a  jiu-y  depends  on  facts 
known  to  the  Court  below,  whose  discretion  in 
the  allowance  of  fees  to  the  witnesses  cannot  be 
examined  without  the  evidence,  which  is  not 
brought  up  either  by  appeal  or  certiorari. 

The  appeal  and  certiorari  in  the  case  quashed 
at  the  cost  of  the  plaintiff  in  error. 

Per  Curiam* 


€oinnuin  IJIeas— ILako. 


C.  p.  No.  I.  March  18, 1878. 

Sa3rdam  v.  Elliott,  late  sheriffy  etc. 

New  trial — Trespass — Excessive  damages — 
Execution  of  writ  after  return  day. 

Rule  for  new  trial. 

The  action  was  trespass  against  the  sheriff  for 
damages  for  dispossessing  the  plaintiff  of  certain 
premises.  On  the  trial  the  following  facts  ap- 
peared in  evidence :  A  judgment  in  an  amicable 
action  of  ejectment  was  entered  September  30, 
1876,  against  oneLanck,  the  landlord  of  the  pre- 
sent plaintiff.  A  writ  oi  habere  faciei  possessionum 
issued  the  same  day,  retiunable  to  the  first  Mon- 
day in  November,  1876;  this  was  placed  in  the 
sheriff's  hands  on  October  2  2d,  and  the  following 
day  the  deputy  entered  upon  the  premises,  de- 
manded possession,  and  left  a  copy  of  the  writ  with 
Lanck.  On  October  28th,  Lanck  obtained  a  rule 
to  open  the  judgment,  proceedings  to  stay  in  the 
meanwhile,  which  was  discharged  November  25. 

A  certified  copy  of  the  discharge  of  the  rule 


was  given  to  the  sheriff  December  8th,  vrfio,  on 
the  13th  of  December,  turned  out  the  present 
plaintiff,  Suydam,  he  being  the  tenant  of  Lanck, 
and  in  possession  of  the  premises,  but  having 
received  no  notice  of  the  ejectment  suit. 

Suydam  then  brought  the  present  suit.  The 
sheriff  justified  under  the  writ  of  ?iab,  fac,  poss. 
The  verdict  was  for  plaintuf  for  ^1000  damages. 

Ridgway^  now  showed  cause. 

The  sole  evidence  of  the  execution  of  the  writ 
prior  to  the  return  day  was  that  the  sheriff  gave 
a  copy  to  the  defendant  and  demanded  possession ; 
nothing  was  done  afterwards  until  December  13, 
when  the  tenant  was  ejected. 

This  is  not  such  an  execution  as  will  permit  the 
sheriff  to  proceed  six  weeks  after  the  return  day. 

The  command  of  the  writ  is  to  eject  the  party 
in  possession. 

Watson  on  Sheriff. 

8  Bacon's  Abg't  693,  and  cases  cited. 

The  writ  cannot  be  executed  after  the  return 
day. 

8  Bacon's  Al^.  694. 
Yail  V,  Lewis,  4  Johns.  450. 
Devoe  v.  Elliott,  2  Caines,  243. 
Gwynnc  on  Sheriff,  424. 

The  burden  of  proof  is  on  the  sheriff  that  he 
took  possession  prior  to  return  day,  and  the  evi- 
dence does  not  show  this.  It  is  contended  that 
the  order  of  Court  staying  the  writ  kept  it  alive 
after  the  return  day.  But  the  Supreme  Court  say, 
in  an  analogous  case,  that  the  order  to  stay  had 
the  effect  of  hanging  up  the  execution  until  after 
the  return  day,  thus  suspending  the  writ  until  its 
vitality  was  gone. 

Commonwealth  v,  Magee,  8  Barr,  240. 

Beyond  the  return  day  its  operation  and  vigor 
could  only  be  preserved  by  an  actual  levy,  and  to 
constitute  a  levy  there  must  be  an  actual  seizure* 
Spangs  z'.  Commonwealth,  2  Jones,  358. 
Duncan's  Appeal,  !•  Wr.  500. 
Trovillo  V,  Tilford,  6  W.  468. 

Gilpin^  contra. 

The  entry  of  the  sheriff's  deputy  on  the  pre- 
mises, the  service  of  the  copy,  and  the  demand 
of  possession  prior  to  the  return  day  of  the  writ 
were  a  sufficient  execution  to  continue  its  vitality 
after  the  return  day.  When  the  stay  was  re- 
moved the  sheriff  was  bound  to  go  on  and  deliver 
possession.  A  sheriff  can  sell  after  the  return  day 
when  he  has  levied  before.  The  verdict  in  the 
present  case  is  excessive. 

March  23,  1878.  The  Court.  Whether  the 
proceedings  of  the  sheriff  in  this  case  were  regu- 
lar or  technically  irregular,  the  verdict  was  exces- 
sive. ^ 

Oral  opinion  by  Biddle,  J. 

Rule  absolute. 

[See  Sturges's  Appeal,  decided  April  I,  1878,  opinion 
by  Trunkiey,  J.,  to  be  reported  soon.] 
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C.  p.  No.  3.  April  6,  1878. 

Robinson  v.  Leahy. 

Affidavit  of  defence  law — Landlord  and  tenant — 
Parol  testimony  to  contradict  a  lease — Fraud. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Suit  was  brought  on  a  lease  for  rent.  The 
affidavit  of  defence  set  forth  that  defendant  had 
been  negotiating  with  plaintiff  through  an  agent 
of  the  latter  for  the  purchase  of  the  premises  in 
question,  and  had  agreed  to  buy  the  same,  pro- 
vided a  certain  loan  could  be  obtained  by  defen- 
dant on  said  premises  from  the  Moyamensing 
Building  Association;  that  plaintiffs  agent  per- 
suaded defendant  to  execute  the  lease  under  pre- 
tence that  he  might  then  secure  a  better  loan 
from  the  Building  Association,  it  being  agreed 
that  he  would  not  be  required  to  pay  rent;  that 
on  the  faith  of  this  agreement,  made  at  the  time 
of  signing,  he  signed  the  paper,  believing  he  was 
purchasing  the  premises,  and  would  not  have  to 
pay  rent;  that  he  did  not  in  any  way  use  or  oc- 
cupy the  premises  during  the  time  for  which  rent 
is  claimed;  and  that  the  agreement  for  the  sale 
fell  through  by  reason  of  the  Building  Association 
refusing  to  make  the  loan. 

Wm.  F.  Harrity  showed  cause. 

The  parol  agreement  as  set  forth  in  the  affida- 
vit is  sufficient  to  vary  a  written  instrument. 
The  attempt  to  recover  upon  the  written  instru- 
ment, considering  the  circumstances  under  which 
it  was  executed,  amounts  to  a  fraudulent  use  of 
it,  and  parol  evidence  is  admissible  in  cases  of 
fraud. 

Oliver  w.  Oliver,  4  Rawle,  141. 
Renshaw  v.  Gans,  7  Penna.  117. 
HulU  V.  Wright,  16  S.  &  R.  345. 

E,  C  Shapleyy  contra. 

Rule  discharged 


C.  P.  No.  4.  March  14, 1878. 

Mozart  Building  Association  v.  Frisdjen. 

Landlord  and  tenant — Purchaser  cU  sheriff  ^  s  sale 
— Action  for  use  and  occupation — Trespass — 
Act  of  June  16 ,  iSjS,  §  los — A  permissive 
occupation  is  sufficient  to  sustain  an  action  for 
use  and  occupation — A  disaffirmance  of  a  lease 
by  notice  to  quit  under  §  loS  of  the  Act  of  June 
16 J  i8j6,  does  not  constitute  the  tenant  a  tres- 
passer— In  such  case  a  tenant  is  in  by  suffer- 
ance y  and  is  liable  in  an  action  for  use  and  oc- 
cupation. 

Motion  for  judgment  on  point  reserved. 
This  was  an  action  for  use  and  occupation.  By 

the  evidence  it  appeared  that  the  plaintiffs  had 

purchased  the  property  at  sheriff's  sale  under  a 


judgment  upon  a  mortgage  given  by  a  former 
owner.  The  defendant  was  a  tenant  of  the 
grantee  of  the  mortgagor  and  came  into  posses- 
sion under  a  lease  made  by  him.  The  plaintiflfe, 
after  their  purchase,  gave  notice  to  the  defend- 
ant, on  the  2d  of  January,  1875,  requiring  him 
to  surrender  the  possession  within  three  months 
from  the  date  of  the  notice,  agreeably  to  the 
provisions  of  the  Act  of  16  June,  1836,  §  105 
(Purd.  Dig.  660).  The  defendant  renudned  in 
possession  until  the  3d  of  April,  and  the  action 
was  brought  to  recover  for  the  three  months*  oc- 
cupation during  the  period  intervening  between 
the  date  of  the  notice  and  the  date  at  which  the 
possession  wal  relinquished. 

The  jury  found  for  the  plaintiff  subject  to  the 
point  reserved,  whether  or  not,  upon  the  fects, 
an  action  for  use  and  occupation  could  be  main- 
tained. 

C.  Davis  f  for  the  motion. 

We  do  not  claim  under  the  lease,  but  for  use 
and  occupation.  The  Act  of  June  16,  1836,  § 
119,  simply  enables  the  purchaser  at  sheriff's  sale 
to  affirm  the  lease ;  but  in  this  case,  the  purchaser 
by  giving  notice  to  quit  under  §  105  of  the  Act 
of  June  16,  1836,  expressly  disaffirms  the  lease. 
The  tenant  is  liable  to  him  in  an  action  for  use 
and  occupation. 

Bank  v»  Ege,  9  W.  436. 

Bush  V.  Oil  Co.,  5  Weekly  Notes,  143. 

E.  O.  Michenery  contra. 
In  order  to  maintain  the  action  for  use  and  oc- 
cupation, the  relation  of  landlord  and  tenant 
must  exist. 

Lloyd  V.  Hough,  I  Howard,  159. 
Wharton  v.  Fitzgerald,  3  Dal.  503. 
I  Chitty*s  Pleading,  107. 
[Briggs,  J.    Would  you  not  be  liable  if  you 
had  made  an  agreement  with  the  purchaser?] 
Yes,  undoubtedly. 

[Briggs,  J.  Well,  then,  the  Act  has  made  the 
agreement  for  you.  You  are  in  by  contract,  aad 
he  suffers  you  to  remain  in.] 

In  order  to  be  liable  in  this  action,  the  defend- 
ant must  hold  by  permission. 
Espinasse,  Nisi  Prius,  20. 
Henwood  v.  Chceseman,  3  S.  &  R.  50a 
Lloyd  V.  Hough  {supra). 
Stockett  V.  Watkins,  2  Gill  &  I.  (Md.)  326. 
Cripp  V.  Blank,  9  D.  &  R.  480. 
After  notice  to  quit,  the  tenant  is  a  trespasser, 
his  possession  is  tortious,  and  he  no  longer  holds 
by  permission. 

Henwood  v.  Cheeseman  (supra). 
Bank  v.  l^e,  9  W.  436. 
Peters  v.  Elkins,  14  Ohio,  344. 
Featherstonehaugh  v.  Brad^w,  I  Wend.  134. 
Lloyd  V.  Hough  (supra). 
The  plaintiff  cannot  have  the  two  actions;  he 
has  given  notice  to  quit,  and  therefore  made  his 
election  to  treat  the  tenant  as  a  trespasser.  Where 
I  a  former  owner  is  in  possession  after  the  property 
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has  been  sold  by  the  sheriff,  the  purchaser  may 
maintain  trespass,  but  not  assumpsit  for  use  and 
^wxupation. 

Fox  V,  Harding,  21  Maine,  I07. 

Curtis  V.  Treat,  Ibid.  525. 

Edmonson  v,  Kile,  43  Missouri,  176. 

Croswell  v.  Crane,  7  Barbour  (S.  C.),  203 

McCloskey  v.  Miller,  22  Sm.  154. 

C.  A.  V. 
March  30,  1878.  The  Court.  After  stating 
the  facts  (ut  supra).  It  was  contended  by  the 
defendant's  counsel  that  the  action  for  use  and 
occupation  would  not  lie  because  the  notice  to 
quit  disaffirmed  the  lease,  and  the  possession  of 
the  defendant  after  the  notice  must  be  considered 
as  the  possession  of  a  mere  trespasser.  But  this 
position  is  altogether  untenable,  for  it  by  no 
means  follows  that  because  the  lease  was  disaf- 
firmed the  occupation  during  the  three  months 
was  not  permissive.  Indeed  the  cbntrary  may 
fairly  be  inferred  from  the  fact  that  the  owner 
brought  no  ejectment  and  resorted  to  no  other 
means  to  put  the  defendant  out  during  that  period. 
A  permissive  occupation  is  all  that  is  necessary  to 
sustain  this  action.  That  the  notice  to  quit  does 
not  operate  as  a  bar  to  the  action  for  use  and  oc- 
cupation even  where  the  tenant  holds  over  be- 
yond the  time  fixed  for  his  departure  by  the 
notice,  was  ruled  by  the  Supreme  Court  in  the 
late  case  of  Bush  v.  The  National  Oil  Refining 
Co.  (5  Weekly  Notes,  143).  He  is  tenant  by 
sufferance,  and  as  such  liable  in  this  action  for 
the  value  of  the  occupation.  A  fortiori  is  he 
liable  where,  as  in  the  present  case,  the  action  is 
for  the  value  of  the  premises  during  the  running 
of  the  notice.  In  Hemphill  v,  Tevis  (4  W.  535), 
which  was  much  relied  on  by  the  defendant's 
counsel,  the  action  was  upon  the  contract  con- 
tained in  the  lease,  and  not  for  use  and  occupa- 
tion. This  is  quite  apparent  from  the  opinion 
delivered  by  Mr.  Justice  Sergeant  in  that  case, 
although  the  contrary  would  seem  to  have  been 
inaccurately  asserted  by  the  reporter  in  his  state- 
ment of  the  case.  **  We  think,"  says  Sergeant, 
J.,  **  the  lease  was  at  an  end  by  the  notice  and 
that  the  purchaser  could  not  afterwards  sustain 
an  2JcX\on  founded  upon  the  contract  to  recover 
rent.  If  the  defendants  are  liable  at  all,  //  can 
only  be  for  use  and  occupation,  or  on  some  other 
ground  than  the  contract.     (4  W.  &.  S.  541.") 

There  is  therefore  no  conflict  between  Hemp- 
hill r.  Tevis  and  Bush  v.  The  National  Oil  Refin- 
ing Company.  At  any  rate  the  point  must  be 
regarded  as  settled  by  the  later  case  already 
cited. 

Judgment  Cor  the  plaintiff  on  the  reserved 
point. 
Opinion  by  Thayer,  P.  J. 


©rjpjans'  Courts 


Gheen's  Estate. 


Feb.  19,  1878. 


Sale  of  real  estate  for  the  payment  of  dsbts — 

When  not  set  aside— Judgment  creditor  of  heir, 

who  obtained  judgment  before  the  right  of  the 

heir  vested,  has  no  claim  upon  fund  arising 

from  sale  of  decedenfs  estate, 

Sur  petition  to  set  aside  sale,  and  demurrer. 

Jacob  Gheen,  the  decedent,  died  intestate, 
leaving  a  widow,  nephew,  and  brother  as  his 
heirs.  The  widow  was  appointed  administratrix, 
and  obtained  an  order  for  the  sale  of  decedent's 
real  estate  for  the  payment  of  debts,  and,  having 
obtained  leave  of  the  Court  to  bid  at  the  sale, 
purchased  the  property  for  ^4100. 

The  petitioner,  John  A.  Blake,  is  a  judgment 
creditor  of  Charles  H.  Gheen,  a  nephew  of  the 
decedent,  and  asks  to  have  the  sale  set  aside, 
alleging  that  the  personal  property  of  the  dece- 
dent was  sufficient  to  pay  his  debts,  and  that 
the  inventory  and  appraisement  were  false,  per- 
sonal property  being  concealed.  To  this  petition 
a  demurrer  was  filed  by  the  administratrix. 

G,  T,  Bispham  (with  him  Wayne  Mac  Veagh), 
for  demurrer. 

The  petitioner  has  no  such  interest  as  entitles 
him  to  interfere  and  ask  leave  to  have  the  sale 
set  aside. 

Greiner's  Estate,  2  Weekly  Notes,  292. 

He  does  not  aver  want  of  notice,  and  must  be 
presumed  to  have  had  notice,  and  could  have  bid 
at  the  sale. 

He  does  not  show  that  he  will  be  damnified. 

II,  G,  Smithy  contra. 

The  sale  takes  away  the  petitioner's  lien  for 
his  judgment.  Blake,  the  petitioner,  occupies  a 
very  different  position  from  the  petitioner  in 
Greiner's  Estate  (supra), 

Shollenberger*s  Appeal,  9  Harris,  337. 
KiUera's  Estate,  5  Harris,  416. 
Whiteside  v,  Whiteside,  8  Harris,  473. 

The  sole  object  of  the  sale  is  to  deprive  peti- 
tioner of  his  lien.  The  order  of  sale  was  impro- 
vidently  awarded  on  a  false  inventory  and  ap- 
praisement. 

C.  A.  V. 

April  6,  1878.  The  Court.  The  demurrer 
filed  to  this  petition  must  be  sustained.  The 
petitioner  is  a  judgment  creditor  of  Charles  H. 
Gheen,  a  nephew  of  decedent,  and  distributee 
of  the  estate,  and  prays  that  an  order  of  sale  of 
real  estate,  which  was  obtained  by  the  adminis- 
tratrix for  the  payment  of  debts,  may  be  vacated, 
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and  the  sale  set  aside  on  the  ground  that  the  per- 
sonal estate  of  decedent  was  sufficient. 

The  petition  sets  forth  that  the  creditor  ob- 
tained judgment  against  the  heir  February  2, 
1875.  But  the  heir  did  not  obtain  his  interest 
in  decedent's  land  until  November  28,  1876,  the 
date  of  decedent's  death.  No  execution  having 
issued  upon  the  judgment,  the  creditor  had  no 
lien  upon  the  heir's  portion  of  the  estate,  and, 
therefore,  no  interest  in  the  fund  raised  by  this 
sale.  (See  Greiner's  Estate,  2  Weekly  Notes, 
292.) 

Opinion  by  Ashman,  J. 


March  18, 1878. 

Bessinger's  Estate. 

Orphans^  Court  practice — Bill  of  review —  W?ien 
errors  are  alleged  in  an  account  which  has  been 
confirmed  by  the  Court  a  bill  of  review  is  the 
proper  practice — Time  will  not  operate  against 
the  complainant  in  case  of  minority — Practice. 
Sur  exceptions  to  adjudication. 
The  following  facts  appeared  from  the  adjudi- 
cation :  John  Bessinger  died  April  8,  1864,  leav- 
ing a  widow  and  two  daughters,  Hannah  and 
Catherine.     The  widow  elected  to  take  against 
the  will,  and  subsequently  intermarried  with  one 
John  Bucholder,  and  died  November  i,  1868, 
leaving  no  children  by  him.     By  his  will,  Bes- 
singer appointed  C.  F.  Ehrenpfort  his  executor 
and  guardian  of  the  minors.    The  executor's  first 
account  was  filed  June  i,  1865^  and  confirmed 
absolutely  November  17,  1865.    The  second  and 
final  account  was  filed  May  4,  1867,  which,  after 
confirmation,  was  opened  by  a  bill  of  review, 
and  finally  confirmed  March  10,  1877. 

The  aforesaid  Catherine  became  of  age  Novem- 
ber 7,  1877,  and  Ehrenpfort  filed  his  account  as 
guardian  on  December  6,  1877.  This  account 
was  called  for  audit  January  31,  1878.  At  the 
audit  the  ward  alleged  that  in  his  first  executor's 
account  the  accountant  had  claimed  credit  twice 
for  the  same  item  ($451.25),  and  also  in  his  se- 
cond executor's  accoimt  had  claimed  a  double 
credit  for  the  sum  of  $43.33.  The  ward  also 
claimed  a  share  in  a  parcel  of  three  building  lots 
in  Riverside,  New  Jersey,  which  the  accountant 
had  not  accounted  for,  although  their  purchase 
had  been  effected  by  the  decedent. 

The  auditing  Judge  held  that  the  double  credits 
were  errors  patent  on  the  face  of  the  account, 
and  surcharged  the  accountant  with  the  share  of 
the  ward,  with  interest  from  the  dates  of  con- 
firmation of  his  accounts,  and  also  with  the  value 
of  one-third  of  the  New  Jersey  lots  and  inte- 
rest. 


The  accountant  excepted  to  all  of  these  rulings. 
The  ward  excepted,  because  the  Judge  had  only 
surcharged  accountant  with  the  value  of  one-third 
of  the  New  Jersey  lands,  instead  of  one-half,  as 
the  lots  had  been  purchased  by  decedent,  and, 
secondly,  because  he  did  not  surcharge  the  ac- 
countant with  one-third  of  the  amount  due  the 
estate  of  the  mother  of  the  ward  arising  firom  the 
double  credits  in  the  executor's  accoimt 

y.  A,  Burton,  for  the  ward,  cited — 
Stanley's  Appeal,  8  Barr,  434, 
Wills*  Appeal,  10  Harris,  325. 
Kinter's  Appeal,  12  Sm.  324. 

J,  J^.  Sypher,  for  the  accountant,  cited  zs  to 
conclusiveness  of  confirmation  of  auditor's  re- 
port— 

Downing's  Estate,  5  Watts,  90. 
Bradley  v.  Flowers,  4  Yeates,  436. 
Rhoad's  Appeal,  3  Wr.  186. 
The  decree  of  the  Orphans'  Court  is  conclusive 
as  to  the  amount  in  hand  for  distribution. 
Wither's  Appeal,  4  Harris,  151. 
To  avoid  a  decree  on  the  ground  of  fraud,  it 
must  be  distinctly  and  positively  averred,  not  left 
to  be  inferred  from  circumstances. 
Franks  v,  Groff,  14  S.  &  R.  l8i. 
A  judgment  or  decree  of  a  court  of  competent 
jurisdiction  is  conclusive  evidence  of  every  fact 
on  which  it  must  necessarily  have  been  founded. 
Hamner  v,  Griffith,  I  Grant,  193. 
Farrington  v.  Woodward,  I  Norris,  259. 

March  30,  1878.  The  Court.  Whether, 
upon  the  settlement  of  the  account  of  a  testa- 
mentary guardian,  a  final  decree  confirming  his 
accounts  as  executor  may  be  corrected  by  simply 
indicating  by  parol  to  the  auditing  Judge  errors 
apparent  upon  the  face  of  the  account,  and 
whether  the  errors  thus  indicated  are  so  appa- 
rent as  to  overcome  the  presumption  in  &vor  of 
the  regularity  of  the  decree,  are  questions  that 
we  are  saved  from  now  considering  by  the  offer 
of  the  accountant  to  show  affirmatively  that  the 
credits  were  properly  allowed. 

We  are  of  opinion  that  there  is  sufficient  ground 
for  referring  the  matter  back  to  the  auditing  Judge, 
in  order  to  permit  the  accountant,  who,  relying 
on  the  supposed  conclusiveness  of  the  decree,  had 
not  come  prepared  to  support  the  credits  in  his 
executor's  account,  to  give  full  explanation  as  to 
all  the  questions  which  arise  upon  the  record  as 
it  is  now  before  us. 

In  the  mean  time  it  may  be  safer  for  the  counsd 
for  the  ward  to  file  a  bill  or  petition  for  a  review, 
under  which  all  technical  difficulties  in  the  way 
will  be  got  rid  of.  That  this  will  be  in  favor  of 
the  ward,  notwithstanding  the  lapse  of  time,  is 
shown  by  Briggs's  Appeal  (5  Watts,  91).  (See 
also  Whelen's  Appeal,  20  Smith,  40 ;  Steward's 
Appeal,  35  Legal  Intell.  60.) 

Adjudication  opened. 

Opinion  by  Penrose,  J. 
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Vou  v.]     THURSDA  Y,  MA  Y  16,  1878.        [No.  16. 


Oct  &  Nov.  '77,  19.  Nov.  5,  1877. 

In  re  Saw-mill  Run  Bridge. 

Ballentine's  Appeal. 

Constitutional  law — Local  taxation^  when  Justi- 
fiabU —  What  are  local  improvements — Acts  of 
June  6,  1864  and  May  26,  J86l — Jridgjs — 
Municipal  law —  City  of  Pittsburgh, 

Legislation  authorizing  an  assessment  of  the  cost  of  a 
local  improvement  upon  the  properties  benefited,  will  not 
be  sustained  where  from  the  nature  of  the  improvement  a 
lair  and  equal  assessment  is  impossible. 

A  bridge  over  a  stream  at  the  crossing  of  a  public  street 
of  a  city  is  a  public  and  not  a  local  improvement,  and  its 
cost  must  be  borne  by  the  municipality. 

By  an  Act  of  Assembly  the  city  of  Pittsburgh  was 
authorized  to  open  streets  and  build  sewers,  and  to  assess 
the  cost  thereof  upon  the  properties  benefited.  By  a  sub- 
sequent Act  this  power  was  extended  to  the  construction  of 
bridges.  In  1 872  the  borough  of  T.  was  consolidated  with 
the  city.  Shortly  aAerwards  the  city  removed  a  bridge 
belonging  to  the  borough  and  which  spanned  a  stream  at 
the  crossing  of  the  main  street,  and  in  its  place  erected  a 
new  iron  bridge  at  the  cost  of  about  $12,000.00.  This 
cost  was  assessed  by  viewers  appointed  under  the  above 
Acts,  on  364  properties,  situated  on  different  streets  in  the 
city  and  at  various  distances  from  the  bridge.  Upon  ex- 
ceptions to  their  report : 

Held  (reversing  the  decree  of  the  Court  below),  that  the 
stitntory  provbions  for  assessing  the  cost  of  a  street  or  sewer 
upon  the  property  benefited,  could  not  be  extended  to  the 
case  of  a  bridge  upon  a  public  highway,  since  it  was  im- 
possible that  anything  like  even  approximate  accuracy  or 
equality  could  be  obtained  upon  an  assessment  in  such  a 
case. 

Held  further  ^  that  the  bridge  was  not  a  local  but  a  pub- 
lic improvement,  and  that  its  cost,  therefore,  could  not  be 
assessed  upon  particular  individuals. 

Per  Woodward,  J.  At  the  very  utmost  in  the  case  of 
an  improvement  whose  public  object  and  character  are 
palpable,  assessment  of  individual  property  to  meet  its  cost 
would  be  justified  only  by  affirmative  and  distinct  proof 
appearing  on  the  record,  of  individual  benefits  actually  con- 
ferred, and  of  their  nature,  extent,  and  value. 

Whether  the  Act  of  1871  applied  to  the  removal  of  an 
existing  bridge  and  the  building  of  a  new  one  in  its  place, 
dubitatur. 

Certiorari  sur  appeal  to  the  Quarter  Sessions  of 
Allegheny  County. 

This  case  was  heard  in  the  Court  below  upon 
exceptions  to  the  report  of  viewers  assessing  upon 
the  property  of  certain  citizens  of  Pittsburgh  the 
Vot.  v.— 21 


cost  of  building  a  bridge  in  said  city.  The  testi- 
mony taken  in  support  of  the  exceptions  disclosed 
the  following  facts : — 

In  1872  the  Pittsburgh  and  Noblestown  Plank 
Road  passed  through  the  borough  of  Temperance- 
ville,  crossing  Saw-mill  Run  in  that  borough  by  a 
wooden  bridge.  On  July  6,  1872,  the  borough 
purchased  for  ^2000.00  the  rights  and  franchises 
of  the  Plank  Road  Co.  to  that  portion  of  the 
road  within  the  borough,  and  paved  and  graded 
the  road  as  a  street,  allowing  the  old  bridge  to 
remain.  Afterwards  in  1 8  7  2 ,  by  virtue  of  an  Act 
of  Assembly  (P.  L.  743)  the  borough  was  consol- 
idated with  the  city  of  Pittsburgh.  On  December 
23,  1872,  the  councils  of  said  city  passed  an  ordi- 
nance for  the  construction  of  a  new  bridge  of  iron 
on  the  said  street  over  Saw-mill  Run,  the  expense 
of  the  same  to  be  assessed  and  collected  in  accord- 
ance with  the  provisions  of  the  Act  of  Jan.  6, 
1864  (P.  L.  1131),  and  its  supplements.* 

The  old  bridge  was  accordingly  torn  down,  and 
a  new  one  erected.  On  June  15,  1874,  the 
viewers  made  their  report  to  city  councils,  assess- 
ing the  cost  of  the  bridge  upon  the  owners  of 
various  properties.  On  June  26,  upon  the  peti- 
tion of  certain  citizens,  the  report  was  ordered  to 
be  returned  to  Court.  On  September  26,  the 
report  was  referred  back  by  the  Court  to  the 
viewers,  who,  on  November  9, 1874,  filed  a  second 
report,  by  which  they  found  that  the  cost  of  the 
bridge  was  $11,764.70,  and  the  expenses  of  the 
two  views  I484.73.  The  whole  amount  was 
assessed  by  them  upon  364  owners  of  lots  in  the 
city  of  Pittsburgh.  Most  of  these  lots  were  desig-^ 
nated  in  the  report  as  being  situated  upon  various 
streets  and  alleys,  others  were  described  as  in- 
cluded in  a  plan  called  the  Oberhelm  plan  of  lots, 
others  as  situated  in  *'  Slialersville,**  and  the  bd- 

*  The  Act  of  1864  gave  to  the  councils  of  the  city  of 
Pittsburgh  power  to  lay  out  and  open  streets  and  alleys,  and 
to  appoint  viewers  who  should  assess  the  cost  upon  the 

f)roperties  benefited  thereby.  The  12th  section  was  a& 
bllows :  "  The  said  councils  are  hereby  authorized  when- 
ever they  may  deem  the  same  necessary  to  cause  sewers  to 
be  constructed  in  any  street,  lane,  or  alley  of  said  city  and 
to  levy  and  coUea  the  cost  and  expense  thereof  by  an 
assessment  upon  the  properties  benefited  thereby ;  the  said 
assessment  shall  be  made  by  three  discreet  and  disinte- 
rested freeholders  of  said  city  whom  the  said  councils  shall 
appoint  as  assessors  for  that  purpose.**" 

A  supplement  to  said  Act  passed  May  26,  1871  (P.  L. 
1236),  provides  "that  hereafter,  whenever  the  councils  of 
the  city  of  Pittsburgh  may  deem  the  same  necessary,  they 
shall  be  and  are  hereby  authorized  to  cause  to  be  constructed 
bridges  or  culverts  over  any  ravine  or  stream,  or  over  or 
under  any  railroad  within  the  citv  of  Pittsburgh  and  ap- 
proaches Uiereto,  at  the  crossing  of  any  street,  lane,  or  alley 
which  now  is,  or  shall  hereafter  be,  laid  out  in  said  city, 
the  same  to  be  constructed  of  such  materials  as  said  coun- 
cils shall  direct ;  and  the  cost  and  expense  thereof  shall  be 
assessed  upon  and  collected  from  the  owners  of  property 
benefited  thereby,  in  the  same  manner  that  the  cost  and 
expense  of  sewers  in  said  city  are  by  lav  assessed  and 
collected." 
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ance  as  included  in  what  was  known  as  the  "  Acre 
Assessment/*  Most  of  the  lots  were  assessed  at 
a  rate  per  foot  front,  varying  according  to  the 
street  in  which  each  was  situated  from  ten  cents 
to  seventy-five  cents.  In  almost  every  instance 
all  properties  on  the  same  street  were  assessed  at 
the  same  rate  per  foot  irrespective  of  their  relative 
distances  from  the  bridge.  In  the  '*  Acre  Assess- 
ment*' eighty  acres  were  assessed  at  $S  per  acre, 
thirty-one  properties  varying  in  size  from  one-half 
acre  to  thirty  acres  at  $6.61  per  acre,  one  body 
of  ninety-one  lots  at  ^2.00  a  lot,  seven  acres  at 
^20  per  acre,  and  nine  acres  at  |io  per  acre. 

Exceptions  were  filed  to  this  report  by  citizens 
whose  property  had  been  assessed,  upon  the  ground 
ifUer  alia  (3)  that  no  real  benefits  could  be 
assessed  in  such  a  case,  because  any  standard  of 
assessment  would  be  illegal  and  imaginary,  and 
could  not  be  estimated  by  any  actual  standard  of 
benefits  as  in  the  case  of  sewers.  (4)  That  the 
assessment  was  void  because  the  benefits  to  the 
assessed  property  were  not  local  benefits,  but  were 
sharQ^  b/  all  the  citizens  of  Pittsburgh,  and  pro- 
perly collectable  by  a  general  tax.  (5)  That 
there  was  no  authority  of  law  for  the  attempted 
assessment  because  the  work  was  not  properly 
a  construction  within  the  meaning  of  the  Act  of 
187 1,  but  was  a  rebuilding  of  an  old  bridge,  and 
therefore  only  a  necessary  repair  to  a  public  high- 
way to  be  paid  for  as  a  general  benefit. 

These  exceptions  were  overruled,  and  the  re- 
port confirmed.  The  exceptants  took  this  appeal, 
assigning  for  error  the  ruling  of  the  Court  below 
upon  the  points  of  law  raised  by  their  exceptions. 

Robert  Woods,  T.  ff.  Baird  Patterson  (with 
them  S,  IVoods),  (oT  appellants. 

There  is  no  legal  authority  by  which  the  costs 
and  expenses  of  such  a  bridge  as  the  one  in  ques- 
tion can  be  assessed  as  special  or  local  benefits  on 
properties ;  there  being  no  legal  standard  whereon 
these  assessments  are  possible,  according  to  the 
rules  of  law.  The  assessments,  as  made^  are 
only  guesses  of  the  viewers. 

In  re  Washinpjton  Avenue,  19  Sm.  352. 
Hammett  v.  Philadelphia,  supra. 
Const,  of  Penna.  Art.  IX.  sec.  I. 

The  bridge  was  on  a  public  highway  of  the  city 
of  Pittsburgh,  and  therefore  for  the  general  bene- 
fit of  all  the  citizens.  Local  assessments  cannot 
be  imposed  when  the  improvement  is  either  ex- 
pressed or  appears  to  be  for  the  general  benefit. 

In  re  Washington  Avenue,  supra. 

By  the  Act  of  consolidation  the  city  assumed 
the  burdens  and  liabilities  of  the  borough  of  Tem- 
peranceville. 

Act  of  April  2,  1872,  P.  L.  743. 
As  a  municipality  it  was  bound  to  provide  for 
the  expense  of  repairing  its  highways. 
Hammett  v,  Philadelphia,  15  Sm.  156. 
The  Act  of  1 87 1,  under  which  this  assessment 
was  made,  relates  to  new  constructions  only,  and 


not  to  the  repair  or  reconstruction  of  an  existing 
bridge. 

M.  IV.  Acheson  {Thos.  S.  -ff/^^Zwt/ with  him), 
contra. 

The  power  of  the  Legislature  to  direct  the 
assessment  of  the  cost  of  a  bridge,  or  other  local 
improvement,  upon  the  properties  benefited 
thereby,  upon  a  special  inquiry  into  the  fact  of 
such  benefit  by  a  board  of  viewers,  has  been  so 
long  regarded  as  a  proper  exercise  of  the  taxing 
power  as  to  forbid  discussion.  Since  the  ques- 
tion was  first  raised  in  M'Masters  v.  The  Com- 
monwealth (3  Watts,  ^92),  this  Court  has  never 
swerved  from  the  conclusions  of  that  case  upon 
this  subject. 

The  present  case  is  not  within  the  principle  of 
Hammett  v.  The  City  of  Philadelphia,  since  there 
was  no  improvement  of  the  public  highway,  as 
such  at  the  expense  of  the  properties  benefited, 
previous  to  the  construction  of  the  bridge  in  con- 
troversy. 

The  piu-chase  from  the  Plank  Road  Company 
was  merely  an  extinguishment  of  an  easement 

January  7,  1878.  The  Court.  General  pro- 
visions "concerning  streets  and  sewers  in  the dty 
of  Pittsburgh"  were  contained  in  an  Act  of  Assem- 
bly passed  in  the  session  of  1863,  and  approved 
on  the  6th  of  January,  1864  (P.  L.  of  1864, 1131). 
The  first  three  sections  regulated  the  niode  by 
which  streets,  lanes,  and  alleys  should  be  laid 
out,  opened,  widened,  straightened,  and  extend- 
ed. All  discretion  and  authority  to  determine 
upon  the  propriety  of  the  steps  to  be  taken  were 
vested  in  the  city  councils.  Three  discreet  citi- 
zens were  to  be  appointed  by  them,  by  ordinance, 
as  viewers  to  fix  the  location,  breadth,  and  length 
of  any  highway  to  be  laid  out  or  changed.  These 
viewers  were  required  to  make  *'  a  true  and  con- 
scionable  appraisement  of  the  damages"  any  owner 
or  owner  would  "be  likely  to  sustain  by  reason 
of  the  proposed  improvement"  and  to  assess  the 
same  equitably,  justly,  and  without  partiality  upon 
the  properties  that  might  be,  and  would  be, 
likely  to  be  benefited.  By  the  sixth  section, 
power  was  given  to  the  councils  to  pave,  repave, 
grade,  regrade,  or  macadamize  any  highway  in 
the  city  when  they  should  deem  it  necessary,  and 
to  levy  and  collect  the  cost  by  an  assessment  of 
an  equal  sum  per  foot  on  the  properties  abutting 
on  the  highway  improved.  The  twelfth  section 
authorized  the  construction  of  sewers  whenever 
necessary  at  the  expense  of  the  properties  bene- 
fited, which  were  to  be  assessed  by  Uiree  discreet 
and  disinterested  freeholders,  whom  the  councils 
were  to  appoint  assessors  for  that  purpose. 

On  the  26th  of  May,  1871,  a  supplement  to 
the  Act  of  1864  was  passed  (P.  L.  of  187 1, 1236). 
By  its  terms  the  councils  were  empowered  to 
cause  bridges  or  culverts  to  be  constructed  over 
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any  ravine  or  stream,  or  over  or  under  any  rail- 
road within  the  city  of  Pittsburgh,  and  the  ap- 
proaches thereto,  at  the  crossing  of  any  highway 
then  existing,  or  thereafter  to  be  laid  out ;  and 
cause  the  cost  and  expense  to  be  assessed  upon 
and  collected  from  the  owners  of  properties  bene- 
fited, in  the  same  manner  that  the  costs  and  ex- 
pense of  sewers  were  by  law  assessed  and  col- 
lected. 

This  legislation  required  that  absolute  equality 
should  be  worked  out  between  the  cost  of  each 
improvement  and  the  assessment  of  the  fund  for 
its  payment.  Whatever  the  merits  of  any  par- 
ticular case,  the  councils  were  given  power  to 
find  some  owner  or  owners  of  property  some- 
where upon  whom  by  the  application  of  some 
wrenching  process  die  expenditure  could  be 
charged.  Large  as  the  power  was,  and  arbitrary 
and  oppressive  in  its  execution,  as  it  must  some- 
times have  been,  its  general  exercise  has  been 
supported  by  the  decisions  of  this  Court.  Mc- 
Ikfasters  V.  The  Commonwealth  (3  Watts,  292), 
and  the  cases  that  have  followed  in  its  track,  have 
extended  the  long-settled  principle  that  local  tax- 
ation is  justifiable  for  local  purposes,  so  as  to  sus- 
tain legislation  that  imposes  on  property  benefited 
by  a  local  improvement,  or  its  owner,  a  tax  in 
proportion  to  the  superadded  value  of  the  pro- 
perty caused  by  the  improvement,  of  which  this 
property  has  a  peculiar  advantage  beyond  that  of 
others  not  in  Hke  circumstances.  (Per  Agnew, 
J. ,  in  Washington  Ave.  ,i9P.  F.  S.352.)  There 
can  be  no  objection  to  a  rule  that  charges  special 
liabilities  in  return  for  special  benefits.  JJnim- 
peded  and  convenient  access  to  places  of  business 
in  crowded  thoroughfares,  and  even  to  dwellings 
in  the  compactly  built  portions,  of  a  city  is  afforded 
often  at  a  large  expense,  and  is  a  peculiar  privi- 
lege conferred  on  the  individual  for  whom  it  is 
provided. 

In  a  still  more  especial  manner,  an  expenditure 
for  a  sewer  is  an  appropriation  for  a  local  purpose. 
The  properties  it  improves  may  be  numbered, 
and  its  effect  may  be  exactly  measured.  In  as- 
certaining and  apportioning  its  cost,  there  is,  in 
the  ordinary  case,  no  hazard  from  /caprice,  pre- 
judice, or  mistake.  The  general  result  of  the 
authorities  on  this  branch  of  the  law  is,  that  a 
statute  providing  for  the  fair  and  equal  assessment 
of  properties  peculiarly  benefited  by  a  local  im- 
provement, in  order  to  pay  its  cost,  will  be  sus- 
tained as  a  legitimate  and  constitutional  exercise 
of  legislative  powers. 

Are  the  circumstances  of  this  case  such  as  to 
bring  it  within  the  operation  of  the  settled  rules? 
The  Act  of  1 87 1  undertook  to  apply  to  the  con- 
struction of  all  bridges  in  the  highways  of  Pitts- 
burgh the  provisions  relating  to  sewers,  of  the 
twelfth  section  of  the  Act  of  1864.  The  bridge 
over  Saw-mill    Run  was    built    at    a    cost    of 


$11,764.70,  and  the  expenses  of  the  two  views 
increased  the  amount  to  $12,249.43.  This  sum 
was  assessed  by  the  last  view  on  a  multitude  of 
properties  situated  on  eleven  different  streets, 
alleys,  and  avenues ;  in  what  was  called  in  the 
report  the  **  Oberhelm  Plan  of  Lots'*  in  Shalers- 
ville ;  and  in  what  was  called  the  "  Acre  Assess- 
ment." The  lots  were  charged  at  different  rates, 
ranging  from  ten  cents  per  foot  in  Shalersville  to 
seventy-five  cents  per  foot  on  Main  Street.  Ex- 
cept in  a  part  of  Main  Street,  where  the  amount 
of  the  charge  was  forty  cents,  the  rates  on  all  the 
lots  in  each  of  the  streets  were  uniform,  irrespec- 
tive of  their  relative  distances  from  the  bridge. 
In  the  '*  Acre  Assessment,**  Mrs.  Denny  was  as- 
sessed for  eighty  acres  at  eight  dollars  per  acre, 
and  thirty-one  other  properties  containing  quanti- 
ties reaching  from  half  an  acre  to  thirty  acres  were 
returned  at  the  uniform  rate  of  six  dollars  and 
sixty-one  cents.  In  the  schedule,  one  body  of 
ninety-one  lots  was  returned  at  two  dollars  a  lot, 
two  parcels  of  land,  containing  together  seven 
acres,  at  twenty  dollars,  and  one  parcel  of  nine 
acres  at  ten  dollars  per  acre.  It  would  seem  im- 
possible, in  the  very  nature  of  the  case,  that  any- 
thing like  even  approximate  accuracy  or  equality 
could  have  been  attained  in  such  an  assessment. 
A  variety  of  cases  can  be  conceived  where  per- 
sons to  whom  the  bridge  would  be  a  peculiar  ad- 
vantage for  exceptional  reasons,  might  be  entirely 
omitted  in  the  report,  and  persons  to  whom  and 
to  whose  property  it  could  bring  no  earthly  bene- 
fit might  be  assessed.  Unlike  a  sewer,  and  un- 
like a  highway  in  front  of  a  merchant's  store,  or 
a  tradesman's  shop,  a  peculiar  local  advantage  de- 
rived from  the  bridge  would  have  to  be  conjec- 
tured by  the  viewers,  and  the  extent  of  that  ad- 
vantage would  be  the  subject  of  a  second  guess. 
The  uniform  rates  fixed  for  all  varieties  and 
classes  of  properties  on  the  line  of  the  same  street 
must  have  been  necessarily  unequal,  and,  there- 
fore, essentially  unjust.  The  construction  of  a 
street  or  a  sewer  improves  all  the  lots  along  its 
line  in  the  same  way  and  to  the  same  proportional 
extent.  The  erection  of  a  bridge  increases  facili- 
ties for  travel,  which  may  materially  and  imme- 
diately improve  the  business  of  a  baker,  a  butcher, 
the  proprietor  of  a  hotel,  or  the  keeper  of  a  livery 
stable,  without  affecting  in  any  possible  way  the 
business  or  the  property  of  many  classes  of  me- 
chanics, laborers,  and  men  of  business.  The 
difiiculties  and  embarrassments  inherently  in- 
volved in  the  application  to  such  a  subject  of  the 
statutory  provision  regarding  sewers  and  streets 
would  seem  to  be  insuperable. 

Main  Street  is  a  public  thoroughfare  of  the  city 
of  Pittsburgh.  It  was  formerly  the  line  of  the 
Pittsburgh  and  Noblestown  Plank  Road  Com- 
pany, running  through  what  was  then  the  borough 
of  Temperanceville.     On  the   6th  of  July,  1872, 
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the  borough  purchased  from  the  company  the 
portion  of  the  road  within  the  corporate  bounda- 
ries for  the  consideration  of  two  thousand  dollars. 
Saw-mill  Run  crosses  Main  Street,  as  the  thorough- 
fare was  called  after  the  purchase,  within  the 
borough  limits ;  and  when  the  street  was  graded 
and  paved,  the  plank-road  bridge  was  left  to 
stand.  Later  in  1872,  the  borough  of  Tempe- 
ranceville  was  consolidated  with  the  city  of  Pitts- 
burgh ;  and  on  the  23d  of  December,  in  that 
year,  the  city  council  began  proceedings  for  the 
erection  of  the  new  bridge,  the  assessment  of  the 
cost  of  which  is  the  subject  of  this  controversy. 

Can  this  be  called  a  local  improvement,  espe- 
cially benefiting  particular  individuals,  and  for 
which  they  should  be  compelled  to  pay  ?  Saw- 
mill Run  crosses  a  public  highway  of  the  city. 
The  bridge  over  it  was  built  in  the  line  of  this 
highway,  in  which  every  inhabitant  of  Pittsburgh 
may  have  some  interest,  and  every  citizen  of 
Allegheny  County  and  of  the  Commonwealth  is 
entitled  to  assert  some  right.  In  such  an  im- 
provement, surely  no  citizen  can  have  exclusively 
private  right,  and  he  can  scarcely  have  any  de- 
finable private  interest.  The  bridge  was  con- 
structed to  serve  an  apparent  and  essential  public 
purpose,  and  to  impose  the  cost  of  it  on  indivi- 
duals selected  out  of  the  mass  of  the  community, 
on  any  conceivable  rule  that  viewers  could  adopt, 
would  be  the  placing  of  public  burdens  on  private 
shoulders.  Among  the  cases  collected  in  Ham- 
mettz^.  Philadelphia  (15  P.  F.  S.  146)  was  that 
of  the  Tide-water  Company  v.  Coster  (3  C.  E. 
Greene,  518).  In  that  case  Chief  Justice  Beasley 
said  that  a  **  legislative  act  authorizing  the  build- 
ing of  a  public  bridge,  and  directing  the  expenses 
to  be  assessed  on  A.,  B.,  and  C,  such  persons 
not  being  in  any  way  peculiarly  benefited  by  such 
a  structure,  would  not  be  an  act  of  taxation,  but 
a  condemnation  of  so  much  of  the  money  of  the 
person  designated  to  a  public  use. "  '  *  It  matters 
not,"  Mr.  Justice  Sharswood  said  in  Hammett 
V.  Philadelphia  {supra) y  '*  whether  an  assessment 
upon  an  individual  or  a  class  of  individuals  for  a 
general  and  not  for  a  mere  local  purpose,  be  re- 
garded as  an  act  of  confiscation,  a  judicial  sen- 
tence or  rescript,  or  a  taking  of  private  property 
for  public  use  without  compensation ;  in  any  as- 
pect it  transcends  the  power  of  the  legislature, 
and  is  void."  At  the  very  utmost,  in  the  case  of 
an  improvement  whose  public  object  and  cha- 
racter are  palpable,  assessment  of  individual  pro- 
perty to  meet  its  cost  would  be  justified  only  by 
affirmative  and  distinct  proof  appearing  on  the 
record  of  individual  benefits  actually  conferred, 
and  of  their  nature,  extent,  and  value. 

It  is  by  no  means  clear  that  these  proceedings 
were  not  fatally  defective  upon  another  ground. 
The  Act  of  1 87 1  authorized  the  construction  of 
bridges  in  the  line  of  the  highways  of  Pittsburgh.  | 


Does  this  provision  warrant  the  removal  of  any 
existing  bridge,  and  the  building  of  another  at 
private  cost,  at  the  option  of  the  city  councils? 
If  so,  how  often  may  the  change  be  made,  and 
where  shall  the  limit  of  the  citizen's  liability  be 
fixed?  The  borough  of  Temperanceville  paid 
the  Plank  Road  Company  two  thousand  dollars 
for  their  road  and  bridge  out  of  the  funds  of  the 
municipality.  To  these  funds  the  taxes  on  the 
properties  of  these  complainants  presumably  con- 
tributed. The  old  structure  afforded  a  passage 
across  the  run,  and  the  new  one  did  no  more. 
A  strict  construction  is  required  of  legislation  that 
imposes  unequal  burdens,  just  as  it  is  required  of 
legislation  that  creates  exceptional  privileges  and 
immunities.  The  exigencies  of  the  case  do  not 
require  a  decision  of  the  point,  but  it  may  well 
be  that  the  reconstruction  of  a  bridge  was  not 
within  the  legislative  intention  when  the  Act  of 
187 1  was  passed. 

A  great  variety  of  questions  came  up  in  the 
mass  of  materials  of  which  the  record  consists. 
The  view  that  has  been  taken  of  the  rights  of  the 
parties  saves  all  need  of  their  discussion. 

The  order  of  the  Court  of  Quarter  Sessions  of 
the  26th  of  November,  1875,  confirming  the  re- 
port of  the  viewers,  is  reversed,  and  the  report  is 
set  aside. 

Opinion  by  Woodward,  J.  Agnew,  C.  J., 
and  Paxson,  J.,  absent. 

[See  Kelly  v.  City  of  Pittsburgh,  next  case.] 


Oct  &  Nov.  1876, 172.  Oct.  30, 1876,  Oct.  4, 1877. 

Kelly  V.  City  of  Pittsburgh. 

Constitutional  law — Taxation  of  farm  lands  for 
municipal  purposes — Ine quality  and  injustice 
of  taxation —  Constitution  of  Fenna.  art.  /, 
sect,  I  a — Power  of  court  to  declare  tax  uncon- 
stitutional. 

Where  farm  lands  situated  within  the  boundaries  of  a 
city  are  taxed  for  the  support  of  the  city  government,  the 
fact  that  such  tax  is  unfairly  burdensome,  or  that  the  lands, 
owing  to  their  distance  from  the  built-up  portion  of  the 
city,  are  not  within  the  reach  or  protection  of  particular 
departments  of  the  city  government,  for  the  support  of 
which  they  are  taxed,  does  not  render  the  tax  onconstita- 
tional. 

Under  authority  of  an  Act  of  Assembly,  the  city  of 
Pittsburgh  extended  its  boundaries  by  the  annexation  of 
adjacent  territory.  In  this  territory  was  situated  a  tract  of 
land  used  exclusively  for  farm  purposes,  and  which,  on 
account  of  its  distance  from  the  built-up  portion  of  the 
city,  was  not  within  the  reach  of  the  water,  fire,  police, 
and  other  departments  of  the  city  government.  The  city, 
however,  for  the  support  of  these  departments,  levied  a 
tax  on  said  farm,  the  amount  of  which  was  largely  in  ex- 
cess of  the  farm's  annual  productive  value : 

J/£ld  (Agnew,  C.  J.,  and  Sterrett,  J.,  dissenting), 
that  the  tax  was  not  unconstitutional. 
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Appeal  from  the  Common  Pleas  No.  i,  of  Al- 
legheny Comity. 

Bill  in  equity,  filed  August  15,  1874,  by  James 
Kelly  against  the  City  of  Pittsburgh  to  restrain 
said  city  from  assessing  or  taxing  plaintifTs  farm 
for  purposes  from  which  said  farm  derived  no 
benefit,  on  the  ground  that  such  attempted  exer- 
cise of  the  taxing  power  is  in  conflict  with  sec- 
tion 10  of  Article  I.  of  the  Declaration  of  Rights 
of  the  Constitution  of  Pennsylvania. 

The  bill  set  forth  that  the  plaintiff  was  the 
owner  of  a  farm  of  eighty  acres,  originally  situ- 
ated in  Collins  Township,  Allegheny  County; 
that  the  city  of  Pittsburgh,  with  the  single  pur- 
pose of  increasing  her  revenue,  against  the  will 
of  the  plaintiff,  and  without  any  pretext  of  ex- 
tending any  municipal  benefit  to  him,  was  instru- 
mental in  procuring  an  Act  of  the  Legislature, 
of  April  6,  1867  (P.  L.  846),  extending  the 
territorial  limits  of  said  city  over  and  beyond 
plaintiff's  farm,  with  the  full  knowledge  that  it 
was  an  improved  farm,  occupied  by  the  owner  as 
fields,  pasture,  and  woodlands,  adapted  to  agri- 
cultural purposes  only,  and  always  used  as  such ; 
that  this  territorial  extension  was  not  required  by 
any  increase  of  population,  or  other  municipal 
necessity;  that  plaintiff's  lands  have  not  been 
laid  out  in  lots  and  streets,  nor  used  or 
needed  in  any  way  for  city  purposes;  that  large 
quantities  of  vacant  land  lie  between  plaintiffs 
land  and  the  closely  inhabited  portion  of  the 
city,  and  that  said  city  will  not  for  a  generation 
to  come  need  any  portion  of  said  land  to  accom- 
modate her  increasing  population ;  that  not  one 
single  city  improvement,  convenience,  or  pro- 
tection has  been  extended  to  or  bestowed  on  said 
lands,  nor  does  the  plaintiff  expect  or  require  it; 
that  he  desires  to  retain  the  use  of  said  land  as  a 
fimn,  imtil  by  the  natural  growth  of  the  city  it 
shall  be  required  for  city  pmT)oses,  and  he  denies 
the  right  of  the  city  to  interfere  with  his  premises 
or  require  him  to  abandon  the  rural  use  thereof. 
That  nevertheless  the  said  city,  defendant,  has 
levied  a  tax  upon  plaintiffs  farm  for  the  support 
of  the  water,  fire,  police,  and  other  departments 
pf  city  government,  amounting  to  $2672.48  for 
the  year  1874,  upon  an  assessed  valuation  of 
$244,000;  that  the  greatest  annual  productive 
property  of  said  farm  is  |8oo;  of  which  in  1874 
I428.47  was  paid  for  county  and  State  taxes,  and 
the  balance  was  mainly  required  for  necessary 
repairs,  leaving  the  said  city  taxes  unpaid  by  any 
productive  value  of  said  farm,  and  said  taxes 
can  only  be  paid  by  taking  the  farm  or  a  portion 
thereof;  that  if  the  said  defendant  is  permitted 
thus  to  confiscate  or  deprive  plaintiff  of  his  indi- 
vidual property  through  pretended  taxing  power, 
it  is  forcing  him  to  surrender  his  property  for  the 
benefit  of  others  without  compensation,  and  is 
therefore  in  violation  of  Article  V.  of  the  Amend- 


ments to  the  Constitution  of  the  United  States, 
and  of  section  10,  Article  I.  of  the  Declaration  of 
Rights  of  the  Constitution  of  Pennsylvania.  Com- 
plainant further  averred  that  if  defendant's  right 
to  tax  his  lands  were  undisputed,  said  tax  was 
unreasonable  and  oppressive,  but  that  plaintiff 
expressly  denies  that  defendant  has  any  munici- 
pal jurisdiction  over  his  said  land  or  farm,  or  any 
right  to  impose  taxes  thereon'for  any  city  or  mu- 
nicipal purposes  whatever. 

The  bill  prayed  that  the  city  defendant  be  re- 
strained by  injunction  from  assessing  or  taxing 
plaintiffs  lands,  or  from  exercising  any  municipd 
jurisdiction  over  the  same  for  raising  city  revenue 
so  long  as  said  lands  are  agricultural  lands  and 
appropriated  to  such  purposes. 

The  answer  averred  that  many  municipal  im- 
provements had  been  made  in  the  immediate 
vicinity  of  plaintiffs  land ;  that  the  consolidation 
under  which  complainant's  land  was  brought  into 
the  city  was  an  immediate  benefit  to  the  citizens 
of  the  annexed  district,  and  has  appreciated  the 
value  of  their  property,  including  complainant's, 
and  will  continue  to  appreciate  its  value. 

The  cause  was  referred  to  an  Examiner  and 
Master  (Thomas  McConnell)  to  take  testimony, 
who  found  the  facts  as  to  the  assessment  of  taxes, 
and  as  to  the  productive  value  of  the  land,  to  be 
substantially  as  set  forth  in  the  bill.  He  also 
found  that  the  land  remained  substantially  in  the 
same  condition  as  before  consolidation;  that  it 
was  not  connected  with  the  built-up  portion  of 
the  city  by  paved  streets,  and  neither  water  nor 
gas  had  been  extended  to  it;  that  Mr.  Kelly  did 
not  need,  for  the  purposes  for  which  it  is  used, 
water  from  the  city  works;  that  it  is  sufficiently 
watered  by  springs,  wells,  etc. ;  that  the  old  roads 
accommodate  the  land  sufficiently  for  the  pur- 
poses for  which  it  was  used ;  that  the  fire  depart- 
ment did  not  act  at  that  distance  from  the  city 
proper,  and,  in  fact,  could  not  be  made  available 
there  for  want  of  water,  and  that  the  police  did 
not  extend  their  visits  to  the  locality.  The  Mas- 
ter further  reported:  *'Mr.  Kelly's  land  was, 
prior  to  consolidation,  in  close  proximity  to  the 
city.  Its  value  therefore  depended  on  the  growth 
and  prosperity  of  the  city.  As  the  city  grew  and 
prospered,  the  value  of  this  land  increased,  until 
it  became  very  great.  It  was  then  brought  into 
the  city  and  made  a  part  of  it,  but  its  \^ue  still 
continued  to  depend  on  the  growth  and  prosperity 
of  the  city.  To  arrest  the  prosperity  of  the  city 
would  be  to  seriously  affect  the  value  of  the  land ; 
to  destroy  that  prosperity  would  be  to  destroy  to 
great  extent  that  value.  The  prosperity  of  the 
city  depends  on  its  streets  being  kept  in  repair, 
and  its  water,  gas,  and  educational  facilities  being 
ample.  Without  these  it  would  fall  into  decay, 
and  the  value  of  all  real  estate  in  it,  including 
Mr.  Kelly's,  would  be  incalculably  reduced.    The 
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city  cannot  keep  the  streets  in  repair,  and  furnish 
an  adequate  supply  of  water  and  gas  and  educa- 
tional facilities,  without  money;  and  the  only 
way  it  can  raise  money  for  those  purposes  is  by 
taxation.  It  seems  to  me,  therefore,  that  the  idea 
that  Mr.  Kelly  is  not  interested  in  the  objects  to 
which  the  taxes  are  to  be  applied,  and  that  he 
receives  no  benefits  in  return  for  the  taxes,  is  a 
mistaken  one,  even  if  he  received  no  special 
benefits  from  the  application  of  the  taxes;  and 
the  idea  that  taxing  improductive  property  ac- 
cording to  its  market  value  is  confiscating  it,  or 
taking  it  for  public  use  without  compensation,  I 
think  is  equally  a  mistaken  one.  Mr.  Kelly's 
case  is  doubtless  a  hard  one,  as  is  that  of  his 
neighbors  in  like  condition,  but  I  think  the  courts 
have  not  power  to  relieve  him;  the  Legislature 
alone,  I  think,  has  the  power  to  do  it.  In  Rob- 
inson V,  County  of  Allegheny  (7  Barr,  164), 
Judge  Rogers  says,  "All  considerations  of  hard- 
ship or  inequality  must  be  left  to  the  Legislature ; 
with  that  we  have  nothing  to  do." 

The  Master,  therefore,  reported  that  tne  bill  be 
dismissed  with  costs. 

Counsel  for  Mr.  Kelly  filed,  infer  a/ia,  the  fol- 
lowing exceptions  to  the  Master's  report:  (3) 
The  Master,  finding  from  the  evidence  the  fact 
that  the  city  does  not  extend  to  this  property  the 
considerations  which  the  Supreme  Court  of  Penn- 
sylvania have  held  to  be  the  essential  requisites 
to  justify  the  exercise  of  the  taxing  power  for 
either  general  or  local  purposes,  the  Master 
should  have  found,  as  a  legal  consequence,  that 
complainant's  farm  was  not  liable  to  taxation  for 
municipal  purposes,  and  therefore  entitled  to 
relief  from  the  following  taxes,  as  stated  in  the 
city's  statement  of  assessments,  as  set  out  in  the 
Master's  report,  to  wit : — 

City  Taxes,  4  mills,       .        .        .         $876  40 
City  Building,  }^  mill,  ...  54  90 

Fire,  I  mill,  .         ...         .  219  60 

Water-works,    Interest    and    Sinking 

Fund,  1}^  mills,        ...  329  40 

City  School,         ....  634  76 

(4)  The  Master,  finding  complainant's  farm 
lands  unchanged  by  and  receiving  no  benefits 
from  consolidation,  should  have  reported  that 
said  farm  lands  were  subject  to  taxation/£?r  only 
such  purposes  as  the  same  were  subject  to  previous 
to  consolidation^  or  that  similar  property  is  sub- 
ject to  without  the  city  boundaries,  and  that  by 
the  Act  of  Consolidation  the  municipal  authori- 
ties became  and  were  ex  officio  authorized  to 
collect  and  disburse  the  same. 

After  argument  before  the  Court  below  in 
banc  (Sterrett,  P.  J.,  presiding),  the  excep- 
tions to  the  Master's  report  were  dismissed,  and 
it  was  decreed  that  the  bill  be  dismissed  vrith 
costs.  Plaintiff  took  this  appeal,  assigning  for 
error  the  action  of  the  Court  in  overruling  the 
above  exceptions  and  dismissing  the  bilL 


The  case  came  on  to  be  argued  before  ihe 
Supreme  Court  October  30,  1876.  Subsequently 
the  Court,  of  its  own  motion,  ordered  a  re- 
argument,  which  was  had  October  4,  1877. 
W,  H.  and  A,  N.  Sutton,  for  appellant. 
It  has  been  held  in  numerous  cases,  that  the 
power  of  the  Legislatiu-e,  or  of  any  subordinate 
municipal  authority,  to  impose  taxes  is  limited  to 
such  property  as  receives  the  benefit  of  its  pro- 
tection, and  for  such  purposes  as  the  people  from 
whom  they  are  exacted  have  an  interest. 

Sharpless  v.  Mayor  of  Philadelphia,  9  Harris,  147. 

Hammett  v.  City  of  Philadelphia,  15  Sm.  153. 

Washington  Avenue,  19  Sm.  352. 

McKeen  v.  County  of  Northampton,  13  Wr.  524. 

Pittsburgh,  Fort  Wayne  and  Chicago  Railway  Co.  v. 
Commonwealth,  16  Sm.  73. 

Lewis  V.  County  of  Chester,  10  Sm.  329. 

Borouphof  Carlisle  v,  Marshall,  12  Casey,  402. 

Hilbishf/.  Catherman,  14  Sm.  159. 

Durach's  Appeal,  12  Sm.  491. 

Grim  v.  Weissenberg  School  District,  7  Sm.  437. 

Mayor  of  Newprk  v.  State  of  New  Jcrtey,  13  Am. 
Law  Reg.  N.  S.,  441. 

Weismer  v.  Village  of  Douglas,  64  N.  Y.  90. 

Bradshaw  v.  Omsdia,  I  Neb.  16. 

Georgia  v,  Stanton,  6  Wallace,  50. 

What  compensation  does  the  city  give  Mr. 
Kelly  for  the  taxes  it  is  seeking  to  impose,  or 
for  the  portion  of  his  land  which  will  have  to 
be  taken  if  the  accrued  taxes  are  to  be  paid? 
There  is  an  item  of  $219  for  fire  tax,  yet  the 
Master  finds  the  department  does  not  act  that  fiar 
out;  also  $329  water  tax,  while  the  Master  finds 
the  fiarm  is  abundantly  watered  by  springs  and 
wells.  Another  item  of  $634  for  the  benefit  of 
schools  seven  miles  distant  from  the  lands  taxed. 
For  city  buildings  and  other  purposes  in  which 
Mr.  Kelly  has  no  interest  are  t)ther  assessments 
amounting  in  all  to  three  times  the  yearly  revenue 
the  land  sSfords  the  owner. 

The  constitutional  provision,  the  protection  of 
which  complainant  now  invokes,  is  found  not 
only  in  the  constitution  of  our  own  State ;  it  is 
as  old  as  Magna  Charta  and  the  Bill  of  Rights, 
and  is  in  the  Constitution  of  the  United  States 
and  in  the  constitution  of  every  State  in  the 
Union.  As  found  in  the  constitutions  of  Ken- 
tucky and  Iowa,  it  is  almost  identical  in  letter 
and  spirit  with  our  own ;  and  in  both  these  States, 
on  states  of  facts  closely  resembling  the  present 
case,  their  Supreme  Courts  decided  that  where 
persons  or  property  are  subject  to  a  local  burden 
for  the  benefit  of  others,  they  are  not  boimd  to 
contribute. 

Cheaney  v.  Hooser,  9  B.  Monroe,  342. 

City  of  Covington  v,  Southgate,  15  B.  Monroe,  494. 

Cyprus  Pond  Co.  v.  Hooper,  2  Metcalfe,  350. 

Snarp  v,  Dunavan,  17  B.  Monroe,  223. 

Maltus  V.  Shields,  2  Mete.  553. 

Arbegust  v,  Louisville,  2  Bush,  271. 

Swift  v.  Newport,  7  Bush,  37. 

Henderson  v,  Lambert,  8  Bush,  609. 

Morford  v,  Unger,  8  Iowa,  85. 
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Langworthy  v.  City  of  Dubuque,  13  Iowa,  86. 

Fulton  V,  City  of  Davenport,  17  Iowa,  404. 

Deeds  v.  Sanborn,  Marshall,  26  Iowa,  419. 

Bnell  V.  Ball,  Marshall,  20  Iowa,  282. 

O'Hare  v.  City  of  Dubuque,  22  Iowa,  144. 

Davis  V.  City  of  Dubuque,  20  Iowa,  458. 

Deiman  v.  City  of  Fort  Madison,  30  Iowa,  542. 

Dorant  v,  Kauffman,  34  Iowa,  192. 

Mitchell  V,  Kauffman,  34  Iowa,  194. 
We  claim  that  the  Master  should  have  found 
that  Mr.  Kelly*s  farm  was  subject  to  taxation 
only  for  such  purposes  as  the  same  was  subject  to 
without  the  city  boundaries,  and  that  after  con- 
solidation the  city  authorities  were  ex  officio 
authorized  to  collect  and  disburse  the  same. 
The  mere  extension  of  territorial  boundaries, 
being  a  legislative  act  per  se,  carries  with  it  no 
power  to  tax. 

Seely  v.*  City  of  Pittsburgh,  i  Norris,  360;  S.  C.,3 
Weekly  Notes,  413. 

Cooley  on  Taxation,  104  et  seq. 
The  Legislature  can  extend  the  city  limits  to 
Greensburg,  or  beyond ;  does  she  thereby  confer 
the  right  to  tax  the  included  territory  for  city 
purposes?  Where  there  is  no  city  in  fact,  no 
density  of  population,  no  closely  built-up  district, 
calhng  for  a  more  stringent  government  and  the 
many  incidental  expenses  of  a  fire  department, 
police,  water  mains  and  reservoirs,  sewers,  sani- 
tary department,  and  other  city  conveniences  of 
lighting,  paving,  and  cleaning  streets,  there  can 
be  no  tax  imposed  in  order  to  defray  the  expense 
of  these  conveniences  in  another  district. 

To  the  State,  county,  township,  road,  and 
local  school  taxes  there  is  no  objection ;  but  for 
municipal  purposes  the  right  of  the  city  to  tax 
these  lands  at  all  is  denied.  It  is  taking  private 
property  for  public  use  without  compensation, 
and  is  a  usurpation  that  calls  for  the  interposition 
of  the  Court,  by  giving  a  proper  construction  to 
the  constitutional  provisions  invoked. 

George  ShiraSt  Jr,  (with  him  Thos.  S,  Bige- 
iow)y  contra. 

The  Act  of  April  6, 1867  (P.  L.  846),  extend- 
mg  the  limits  of  the  city  of  Pittsburgh  so  as  to 
embrace  plaintiffs  property,  has  been  declared 
constitutional,  and  that  it  was  a  question  of  ex- 
pediency of  which  the  legislature  was  the  compe- 
tent ana  exclusive  judge. 

Smith  V,  McCarthy,  6  Sm.  359. 

City  of  Philadelphia  v.  Fox,  14  Sm.  169. 
The  territory  annexed  has  been  now  subject 
to  the  city  government  for  ten  years.  Leading 
avenues  and  many  cross  streets  have  been  ex- 
tended over  the  territory.  New  water-works 
have  been  constructed  and  mains  laid  within  a 
short  distance  of  plaintiffs  land.  Police  stations 
and  a  force  of  police,  engine  houses  and  other 
fire  apparatus  have  been  dlotted  to  the  new  dis- 
trict ;  all  of  which  have  contributed  and  still  con- 
tribute to  increase  the  value  of  plaintiff's  and 
other  lands  in  said  district,  mainly  at  the  expense 
of  the  tax-payers  of  the  old  district. 


It  has  been  declared  and  reiterated  again  and 
again  by  this  Court,  that  the  existence  of  in- 
justice or  inequality  in  the  enforcement  of  a 
municipal  tax  law  is  insufficient  as  a  ground  upon 
which  to  pronounce  such*  tax  unconstitutional. 
Weber  v,  Reinhard,  23  Sm.  370. 

The  Courts  of  Kentucky  and  Iowa,  in  their 
rulings  cited,  seem  to  have  departed  from  the 
settled  construction  given  to  this  subject  by  the 
Courts  of  the  other  States  in  the  Union,  and  in 
Mitchel  V,  Davenport  (34  Iowa,  192)  the  Su- 
preme Court  of  that  State  was  forced  to  return 
almost  to  the  original  theory  for  the  purpose  of 
getting  a  foundation'  for  a  mimicipal  tax. 
Cooley  on  Taxation,  p.  120. 

In  the  case  of  City  of  Pittsburgh  v,  Kitty 
Roup  (i  Weekly  Notes,  254),  the  power  to 
classify  the  various  kinds  of  property  within  the 
city  limits  for  the  purpose  of  taxation  was  de- 
clared to  be  legislative  and  sovereign  in  its 
character,  and  not  subject  to  supervision  by  the 
judiciary. 

Where  the  Legislature,  in  the  exercise  of  its 
constitutional  power,  extends  the  taxable  limits 
of  a  city,  a  Court  of  Equity  will  not  interfere 
by  injunction  to  restrain  the  collection  of  taxes 
within  the  limits  thus  extended,  to  defray  the 
expenses  of  the  corporation,  because  such  property 
is  used  for  farming  and  pasturing  purposes. 
Groff  V,  Frederick  City,  44  Maryland  Reports,  67. 

January  7,  1878.  The  Court.  The  lands  of 
James  Kelly,  the  appellant,  upon  which  the:  taxes 
complained  of  were  assessed,  were  formerly 
within  the  township  of  Collins,  and  were  after- 
wards, under  the  provisions  of  the  Act  of  April 
6,  1867  (P.  L.  p.  846),  made  part  of  the  city  of 
Pittsburgh.  That  there  may  be  no  doubt  con- 
cerning the  subject-matter  of  the  plaintiffs  com- 
plaint, and  that  we  may  exhibit  precisely  the 
nature  and  character  of  his  contention,  we  give 
the  6th  paragraph  of  his  bill  in  extenso, 

**  It  is  competent  for  the  Legislature,  with  or 
without  the  consent  of  the  citizens,  to  enlarge 
the  limits  of  any  town  or  city,  and  it  is  compe- 
tent for  the  defendant  (city),  when  the  require- 
ments of  population,  commercial  and  mechanical 
interests,  sanitary  or  protective  municipal  pur- 
poses, require  it,  to  apply  to  city  uses  the  full 
extent  of  her  territorial  limits,  but  your  orator 
expressly  denies  that  such  necessity  or  even  pro- 
priety exists ;  on  the  contrary,  large  amounts  of 
city  territory,  on  either  side  and  in  front  of  your 
orator's  farm,  are  occupied,  held,  and  owned, 
without  prospects  of  demand  for  city  purposes  for 
many  years  to  come.  Your  orator  insists  that, 
by  extension  of  city  territorial  limits,  the  charac- 
ter, situation,  and  use  of  his  said  lands  were  not 
changed,  but  remain  an  improved  and  occupied 
farm,  as  before,  and  agricultural  lands  only; 
I  having  received  no  benefit  whatever,  in  the  way 
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of  municipal  improvements,  aid,  protection,  con- 
venience, or  care ;  and  that,  therefore,  they  are 
not,  in  any  sense,  liable  to  municipal  or  city 
taxation  for  any  purpose  whatever,  for  no  single 
benefit  has  been  received."  Again,  paragraph 
17,  latter  part:  **But  your  orator  expressly  de- 
nies that  the  defendant  had  any  municipal  juris- 
diction over  his  said  land,  or  farm,  or  any  right 
to  impose  taxes  thereon  for  city  or  municipal 
purposes  whatever/* 

We  are  thus  presented  with  the  broad  question 
of  the  right  of  the  city  to  tax  rural  lands,  within 
its  bounds,  for  any  municipal  purpose  whatever. 
It  is  not  admitted  that  the  city  succeeded  to  the 
rights  of  the  township  in  this  respect,*  for  this 
would  be  a  surrender  of  the  whole  controversy, 
since  it  is  not  doubtful  that  the  township  had 
the  power  to  tax  these  lands  for  every  lawful  mu- 
nicipal purpose  whatever. 

The  power  of  the  Legislature  to  transfer  the 
plaintiffs  farm  from  one  municipality  to  the  other 
is  admitted ;  indeed,  that  power  could  not,  in 
the  face  of  Smith  v,  McCarthy  (6  P.  F.  S.  359), 
be  gainsaid.  But  it  is  urged,  nevertheless,  that 
the  city's  power  of  taxation  must  be  suspended 
until  this  land  becomes  necessary  for  city  uses. 
Exactly  what  this  means  we  are  not  informed, 
nor  do  we  suppose  it  can  be  certainly  known, 
except  from  some  judicial  decree  not  yet  ren- 
dered. No  doubt  the  meaning  of  the  plaintiff  is, 
that  this  power  of  the  city  is  to  be  suspended,  or 
to  rest  in  abeyance,  until  the  city  is  so  nearly 
built  up  to  his  lands  that  they  may  be  advanta- 
geously laid  out  and  sold  as  city  lots,  and  until 
this  occurs  they  are  to  be  exempt  from  all  taxes 
of  a  municipal  character.  This  proposition  is  novel 
in  Pennsylvania,  since  we  have  uniformly,  and 
heretofore  without  serious  complaint,  in  boroughs 
as  well  as  cities,  taxed  rural  and  even  unseated 
lands  for  borough  and  city  purposes.  This  doc- 
trine is,  however,  supported  by  certain  cases, 
cited  by  the  learned  counsel  for  the  appellant, 
decided  in  the  Superior  Courts  of  Iowa  and  Ken- 
tucky. The  bill  seems  closely  to  have  followed 
these  cases,  and  it  is  principally  upon  their  au- 
thority that  the  plaintiff's  case  is  rested.  These 
decisions,  whilst  entitled  to  a  great  respect,  are 
not  allowed  to  unsettle  our  own  rules  on  the  sub- 
ject of  taxation,  or  change  the  current  of  our 
policy  on  this  subject.  They  are  indeed  of 
doubtful  authority;  for  Judge  Coolev,  in  his 
work  on  taxation,  when  speaking  of  these  very 
cases,  remarks,  that  '*  it  is  difficult  to  harmonize 
them  with  the  conceded  principles  governing  the 

*  This  is  a  correct  statement  of  plaintiff's  claim  as  set 
forth  in  his  bill,  but  from  the  terms  of  the  fourth  excep- 
tion to  the  Master's  report  {supra ^  page  326)  it  would 
m  that  plaintiff  admitted  that  his  land  was  liable  to  the 
taxes  to  which  it  was  subject  under  the  township  govern- 
ment, and  contended  that  by  virtue  of  the  «*  Consolidation 
Aa"  the  city  was  ex  officio  authorized  to  coUea  taxes. 


laws  of  taxation ;  for  they,  not  questioning  the 
legislation  as  being  in  excess  of  authority,  leave 
it  to  stand,  and  only  interfere  to  qualify  its  effect 
on  the  ground  that  it  has  been  adopted  on  im- 
proper grounds,  and  will  operate  unequally. 
This  is  done  on  an  inquiry  into  the  facts  and  a 
substitution  of  the  judicial  for  the  legislative  con- 
clusion on  a  subject  not  at  all  judicial ;  a  subject 
too — the  proper  limits  of  city  extension — upon 
which  persons  are  certain  to  differ  widely  and 
where  inquiry  after  the  judicial  method  by  exami- 
nation of  witnesses  is  usually  much  less  satisfac- 
tory than  that  personal  knowledge  and  investiga- 
tion which  legislators  are  supposed  to  possess  or 
make."  It  has,  indeed,  the  effect  to  suspend  the 
legislation  until  certain  conditions  influencing 
the  judicial  mind  are  fulfilled.  We  need  not  stop 
to  consider  the  inconvenience  or  uncertainty  of 
such  a  condition  of  things,  or  how  little  conso- 
nant it  would  be  with  our  settled  modes  of  thought 
and  action  on  subjects  of  this  kind.  There  is, 
however,  an  element  in  the  case  in  hand  which 
either  did  not  exist  in  the  case  alluded  to,  or 
was  not  sufficiently  considered ;  that  is,  the  sub- 
jection of  the  lands  to  previous  municipal 
taxes.  The  argument,  in  favor  of  their  exemp- 
tion, would  have  more  strength  had  they,  pre- 
viously to  their  attachment  to  the  city,  been  subject 
only  to  state  and  county  rates  and  levies  ;  had  they 
not  been  within  the  dominion  of  any  municipality 
equivalent  to  that  now  complained  of.  But  the 
plaintiff's  property  was  subject  to  municipal  taxes 
when  it  was  yet  in  the  township  of  Collins,  hence 
it  is  not  subjected  to  any  new  or  even  greater 
powers  than  formerly ;  it  has  been  but  transferred 
from  township  to  city.  This  element  breaks  the 
force  of  the  plaintiffs  argument,  as  it  leaves  him 
nothing  of  which  to  complain  ;  for  his  complaint 
is  not  that  his  municipal  burdens  are  greater  in 
the  city  than  they  were  in  the  township,  but  that 
as  his  lands  are  now  situated  the  city  has  no 
power  to  tax  them  in  any  manner  whatever. 
This  is  the  bald  proposition  submitted  for  our  dis- 
cussion, a  proposition  requiring  little  considera- 
tion for  its  disposition,  since  there  is  here  no 
room  for  the  intervention  of  judicial  interference, 
or  for  the  exercise  of  judicial  discretion.  The 
Legislature  certainly  did  not  exceed  its  powers  in 
the  Act  consolidating  the  two  municipalities,  and 
as  both  had  the  power  of  taxation  over  their 
several  territories,  that  power  must  remain  with 
the  present  corporation,  and  the  plaintiffs  lands 
must  continue  liable  for  those  rates  and  levies  to 
which  it  was  subject  under  the  township  govern- 
ment, otherwise  they  are  exempt  from  these  im- 
positions for  the  maintenance  of  the  public 
schools,  the  support  of  the  poor,  and  construc- 
tion and  repairs  of  the  highways,  from  which  no 
one's  property  ought  to  be  exempt. 
On  the  broad  grounds,  there,  ore,  on  which  the 
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plaintiff  has  put  his  plaint,  it  cannot  be  main- 
tained, and  must  be  dismissed.  Considering  it, 
however,  from  the  less  general  and  most  favor- 
able point  of  view,  and  it  but  comes  to  this :  that 
the  taxation  is  unequal  and  burdensome,  and  that 
the  complainant  is  taxed  for  some  things,  as  po- 
lice and  water,  from  which,  however  necessary 
for  the  welfare  of  the  municipality,  he  derives  no 
benefit.  Granted  that  the  tax  is  both  unjust  and 
unequal,  it  does  not  follow  that  the  remedy  is 
within  the  power  of  the  Courts ;  on  the  other 
hand,  the  contrary  has  been  expressly  ruled.  In 
the  case  of  Weber  v.  Reinhard  (23  P.  F.  S.  370), 
Justice  Sharswood  says,  in  commenting  on  the 
case  of  the  Philadelphia  Association  v.  Wood  (3 
Wr.  73),  "  The  idea  that  the  Court  could  pro- 
nounce a  tax  unconstitutional,  on  the  mere 
grounds  of  injustice  or  inequality,  was  expressly 
repudiated."  He  further  remarks:  *< There  is 
no  provision  in  the  Constitution  that  taxation 
shall  be  equal.  Soimd  policy  requires  that  it 
should  be  so  as  far  as  possible,  but  perfect  equality 
is  not  possible." 

So  in  Kirby  v,  Shaw  (7  Har.  258),  Gibson,  C. 
J.,  says :  "  As  regards  taxation  there  is  no  limita- 
tion of  it.  Equality  of  contribution  is  nowhere  en- 
joined in  the  bill  of  rights,  and  probably  because 
it  was  known  to  be  impracticable." 

That  the  person  taxed  derives  no  immediate 
personal  benefit  from  the  purpose  to  which  the 
taxes  are  appropiated,  is,  in  like  manner,  no 
argument  against  the  constitutionality  of  the  laws 
imposing  them.  For,  if  direct  personal  benefits 
were  to  form  a  criterion  for  taxation,  we  should 
have  half  the  community  clammering  at  our  doors 
for  relief.  What  interest,  direct  or  personal,  has 
the  unseated  land  owner  in  the  school  or  poor  of 
the  borough  or  township  in  which  his  land  lies  ? 
Or,  for  that  matter,  what  interest  has  any  one  not 
having  children  to  educate  in  the  school  of  either 
township,  borough,  or  city?  Why  shall  one  pay 
road  tax  when  roads  are  of  no  benefit  to  himself 
or  his  property  ?  Why  shall  he  help  pay  the  ex- 
penses of  a  fire  department  when  his  property  is 
so  situated  that  it  may  bum  down  before  an 
engine  can  reach  it?  Or  why,  either  in  the 
country  or  city,  having  a  supply  of  water  on  his 
premises,  shall  he  pay  a  water  tax  ?  To  these 
questions  there  is  but  one  answer ;  these  things 
are  intended  for  the  public  good,  and  hence, 
every  one  is  indirectly  if  not  directly  benefited, 
thereby ;  the  taxes  for  their  maintenance  are  a 
public  burden,  and  therefore  every  one  must 
contribute  to  their  support.  If,  however,  this  bur- 
den rests  unfairly  heavy  upon  some  classes  or 
upon  some  individual,  the  remedy  is  not  with 
the  Court  but  with  the  Legislature.  As  is  said  in 
Kirby  v.  Shaw,  the  judiciary  could  interfere  only 
"  by  overstepping  the  limits  of  its  sphere ;  by 
arrogating  to  itself  a  power  beyond  its  province; 


by  producing  intestine  discord,  and  by  setting  an 
example  which  other  organs  of  the  government 
might  not  be  slow  to  follow."  But  the  Legislatxu-e 
has  granted  all  the  relief  that  the  plaintiff  and 
his  class  ought  in  reason  to  expect  or  ask,  for  at 
the  time  of  filing  of  this  bill  rural  lands  were  au- 
thorized to  be  taxed  at  but  two-thirds  of  the  or- 
dinary municipal  rates,  and  now,  by  Act  of  May 
5,  1876  (P.  L.  124),  at  but  one-half  those  rates. 
Thus  the  injustice  and  inequality  of  the  taxation 
complained  of  has  been,  if  not  wholly  obviated, 
at  least  very  much  mitigated. 

Again,  taxation  is  peculiarly  a  legislative  func- 
tion, and  before  we  undertake  to  revise  it  we 
should  have  a  clear  warrant  therefor  in  the  letter 
of  the  constitution.  "A  tax  law  must  be  con- 
sidered valid  imless  it  be  for  a  purpose  in  which 
the  community  taxed  has  no  palpable  interest ; 
where  it  is  apparent  that  the  biutien  is  imposed 
for  the  benefit  of  others,  and  where  it  would  be 
so  pronounced  at  first  blush."  Sharplessz/.^The 
Mayor  of  Philadelphia  (9  Har.  147,  per  Black,  C. 
J.);  Speer  v,  Blairsville  (14  Wr.  150,  per  Ag- 
NEw,  J.).  But  in  the  present  case  there  is  no 
doubt  that  the  community,  called  the  city  of 
Pittsburgh,  of  which  the  plaintiff  is  a  member, 
has  a  direct  and  vital  interest  in  the  taxation 
complained  of,  and  such  being  the  case,  there  is 
an  end  of  our  power  to  grant  relief.  It  will  not 
do  for  us  to  stop  to  consider  the  peculiar  interests 
of  the  individual  as  segregated  from  the  commu- 
nity, for,  if  we  should  do  so,  few  tax  laws  could 
be  enforced,  since  it  often,  if  not  generally,  hap- 
pens that  such  laws  bear  hardly  upon  some  indi- 
viduals, and  not  unfrequently  individual  interest 
is  opposed  to  that  of  the  public.  We  must  have 
regard  to  the  public  welfare  ;  if  it  be  not  shown 
to  us  that  the  legislation  is  for  the  promotion  of 
the  good  of  some  other  party  or  community  than 
the  one  taxed,  we  have  no  right  to  pronounce  it 
unconstitutional.  The  individual  must  be  re- 
garded as  interested  in  the  public  welfare,  hence 
his  interest  must  be  looked  for  in  that  of  the 
commimity  of  which  he  forms  part.  Now  it  may 
be  true  that  the  plaintiff  is  not  personally  bene- 
fited by  either  the  educational  or  poor  department 
of  the  city,  but  neither  is  any  one  not  having 
children  to  educate  and  not  being  himself  a 
pauper.  Yet,  for  such  reasons,  we  are  hardly 
prepared  to  «tay  the  hand  of  the  collector  of 
school  and  poor  rates.  He  may  not  be  person- 
ally benefited  by  the  fire  or  police  department, 
but  the  general  municipality  is  largely  benefited 
thereby,  and  his  welfare  is  found  in  the  prosperity 
of  that  municipality.  As  was  well  said  by  the 
learned  master  to  whom  this  case  was  referred, 
the  value  of  the  plaintiff's  property  has  heretofore 
depended  upon  the  growth  and  prosperity  of  the 
city,  but  these,  in  turn,  depend  upon  the  char- 
acter of  the  city  streets,  and  police  department^ 
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and  opon  its  water,  gas,  and  educational  facilities. 
Without  these  it  would  fall  into  decay,  and  the 
value  of  real  estate  within  the  bounds  of  the  mu- 
nicipality, including  that  of  the  complainant, 
woiild  be  incalculably  reduced.  It  is  thus  appa- 
rent that  the  plaintiff  has  not  only  a  general  but 
a  direct  interest  in  the  objects  which  the  taxation 
complained  of  is  intended  to  promote. 

Decree  affirmed. 

Opinion  by  Gordon,  J.  Agnew,  C.  J.,  and 
Sterrett,  J.,  dissent. 

Dissenting  opinion  by  Agnew,  C.  J. 

The  leading  hicts  of  this  case,  raising  an  impor- 
tant question  upon  the  power  of  taxation  for  city 
purposes,  alleged  in  the  bill,  and  either  not  denied 
in  the  answer  or  found  by  the  Master,  are  these : 
The  limits  of  the  city  of  Pittsburgh  were  extended 
to  embrace  a  large  tract  of  country  composed  of 
farm  lands,  including  the  rural  townships  Pitt, 
Oakland,  Collins,  Liberty,  and  Peebles.  The 
plaintiff  owns  a  farm  of  eighty  acres,  bounded 
by  farms,  excepting  an  adjacent  parcel  of  about 
twenty  acres  lid  off  into  lots.  On  the  north  of 
his  tract  lie  about  one  thousand  acres  in  farms, 
and  surroimding  and  between  it  and  the  city  lie 
other  forms.  His  tract  is  used  for  farming  and 
dairy  piu^poses  only.  It  was  not  brought  into  the 
city  with  his  consent,  and  has  not  been  laid  off 
into  lots.  It  lies  distant  from  gas-pipes  and  lamps, 
water-pipes,  sewers,  police  beats,  and  fire  appa- 
ratus. It  has  no  streets  or  lanes  maintained  for 
city  uses,  excepting  those  prior-existing  roads  which 
were  and  are  sufficient  for  the  use  of  his  farm.  It 
has  springs  of  water  sufficient  for  its  use.  In  con- 
sequence of  being  brought  within  the  city  limits 
it  is  taxed  a  sum  of  {2 115.06,  on  a  valuation  of 
$244,000  for  city  purposes  alone,  exclusive  of 
county,  poor,  and  ward  school  taxes ;  while  its 
productive  yearly  value  as  a  farm  is  tio  per  acre, 
or  J800  for  the  whole. 

The  Master  has  discussed  a  number  of  imma- 
terial questions ;  for  example,  the  system  of  valu- 
ation and  its  conclusiveness,  the  power  of  the 
city  to  extend  works  into  the  tract,  and  the 
ability  of  Kelly  to  lay  off  his  land  into  city  lots. 
These,  however,  concern  the  futiwe  chiefly,  and 
are  aside  from  the  true  question,  that  of  power, 
to  wit :  the  authority  of  the  city  to  burden  such 
property,  in  its  existing  condition,  with  taxes  for 
merely  city  purposes.  The  rightfbl  power  of  the 
city  to  do  this  is  rested  primarily  on  the  power 
of  the  Legislature  to  extend  the  city  limits  over 
farm  lands.  The  power  to  extend  is  conceded. 
It  is  oflen  necessary  as  a  wise  preparation  to  bring 
such  lands  into  a  state  necessary  to  adapt  them 
to  future  progress.  But  this  concession  to  the 
power  of  extension  and  general  mimicipal  jiuis- 
diction,  gives  no  power  to  tax  farms  having  no 
need  of  city  improvements  for  exclusively  city 


purposes.  The  powers  are  essentially  different. 
It  might  as  well  be  argued  that  the  extension,  by 
Act  of  Assembly,  of  the  limits  of  Pittsburgh  to 
the  boundaries  of  Allegheny  County,  or  to  that 
part  lying  between  the  rivers  Monongahela  and 
Allegheny,  would  confer  a  power  upon  the  city 
to  tax  all  the  farms  in  the  county  or  that  section 
of  it  between  the  nvers  for  gas,  water,  police, 
fire,  and  other  city  uses.  The  difference  is  not 
in  principle,  but  only  in  extent  of  sur&ce.  It  is 
just  as  illegal  to  tax  these  farms  in  the  several 
townships  heretofore  named,  as  to  tax  all  the 
townships  in  that  section  between  the  rivers.  The 
latter  only  exhibits  the  abuse  more  palpably.  The 
owners  of  these  fiEirm  lands  in  the  townships 
brought  within  the  limits,  have  no  common  in- 
terest in  or  benefit  of  the  improvements  in  the 
built-up  or  true  city. 

If  the  Legislature  can,  by  a  mere  extenaon  of 
boundary,  authorize  the  city  to  tax  farm  lands 
for  purely  city  purposes,  it  might,  without  exten- 
sion, direct  all  farms  within  given  lines,  outside 
of  the  city,  to  pay  these  city  taxes.  Thus,  when 
we  get  rid  of  that  confusion  of  thought  which 
confounds  extension  of  boundary  and  power  of 
taxation,  we  perceive  that  taxes  laid  on  mere  fiEirm 
lands  to  pay  city  levies  applicable  only  to  the 
built-up  or  true  city,  is  nothing  more  than  an 
order  to  farmers  to  pay  for  the  baaefit  of  the  city 
residents ;  it  is  taking  the  money  of  A.  to  pay  for 
improvements  made  for  the  use  of  B.  This  is 
palpably  and  flagrantly  imjust,  and  therefore 
against  common  right.  If  the  Legislatiure  itself 
cannot  compel  farmers  to  pay  city  taxes  for  purely 
local  purposes,  in  which  they  have  no  share,  it  is 
clear  it  cannot  authorize  the  city  to  do  indirectly 
what  it  cannot  do  directly.  An  order  with  or 
without  the  extension  of  boundary,  upon  a  cer- 
tain class  to  pay  taxes  for  local  benefits  conferred 
on  others,  is  wholly  different  from  a  power  to 
lay  a  general  tax  for  the  support  of  government 
The  latter  is  a  power  to  which  every  citizen  of  a 
State  submits  himself  in  consideration  of  the 
general  benefits  derived  from  government.  But 
as  to  the  former,  it  is  well  said  in  Bradshaw  v. 
The  City  of  Omaha  (i  Nebraska,  16),  that  the 
object  is  to  make  the  owners  of  farms  divide  the 
expense  of  supporting  the  municipal  government 
with  those  who  need  it ;  that  the  true  city  is  the 
built-up  part,  while  the  levy  of  taxes  on  farms  is 
to  confiscate  property  outside  for  the  benefit  of 
those  within  the  true  city.  (See  also  Taylor  r. 
Porter,  4  Hill,  140;  Holden  v,  James,  11  Mass. 

396.) 

The  power  of  the  Legislature  is  dear  to  divide 
the  State,  for  convenient  local  government,  into 
counties,  townships,  cities,  boroughs,  etc,  con- 
ferring on  each  an  appropriate  autonomy.  Bat 
in  doing  this,  the  powers  conferred  must  be 
adapted  to  the  ends  to  be  accomplished  by  each. 
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A  sound  and  large  discretion  is  necessarily  exer- 
cised in  this  adaptation  of  powers.  But  it  is 
equally  clear  that  the  powers  conferred  must  have 
a  reasonable  appropriateness  to  the  end  proposed. 
Such  an  exercise  of  power  only  can  fairly  com- 
port with  the  true  and  acknowledged  principles 
of  our  American  governments,  which  are  all 
founded  on  the  rights  of  the  people,  and  for 
their  *' peace,  safety,  and  happiness"  (sect.  2, 
Declaration  of  Rights,  new  Constitution).  These 
principles  are  well  stated  by  Justice  Chase  in 
Calder  v.  Bull  (3  Dallas,  386).  "  The  people  of 
the  U.  S.  (he  says)  erected  their  constitutions  or 
forms  of  government  to  establish  justice,  to  pro- 
mote the  general  welfare,  to  secure  the  blessings 
of  liberty,  and  to  protect  their  persons  and 
property  from  violence.  The  purposes  for  which 
men  enter  into  society  will  determine  the  nature 
and  terms  of  the  social  compact,  and  as  they  are 
the  foundation  of  the  legislative  power,  they  will 
decide  what  are  the  proper  objects  of  it.  The 
nature  and  ends  of  legidative  power  will  limit 
the  exercise  of  it."  Again.  "There  are  acts 
which  the  Federal  or  State  Legislatures  cannot  do 
without  exceeding  their  authority.  There  are 
certain  vital  principles  in  our  free  republican 
governments  which  will  determine  and  overrule 
an  apparent  and  flagrant  abuse  of  the  legislative 
power,  as  to  authorize  manifest  injustice  by  posi- 
tive law ;  or  to  take  away  that  security  for  per- 
sonal liberty  or  private  property  for  the  protec- 
tion whereof  the  government  was  established." 

The  same  thoughts  were  thrown  out  by  Chief 
Justice  Marshall  in  Fletcher  v.  Peck  (6  Cranch, 
87).  "  It  may  well  be  doubted  (he  says)  whe- 
ther the  nature  of  society  and  of  government 
does  not  prescribe  some  limits  to  the  legislative 
power,  and  if  any  be  prescribed,  where  are  they 
to  be  found  if  die  property  of  an  individual, 
fairly  and  honestly  acquired,  may  be  seized 
without  compensation?  To  the  Legislature  power 
is  granted ;  but  the  question  whether  the  act  of 
transferring  the  property  of  an  individual  to  the 
public  be  in  the  nature  of  the  legislative  power,  is 
well  worthy  of  serious  reflection." 

This  is  precisely  the  question  before  us,  whe- 
ther, under  the  mere  name  or  color  of  taxation, 
the  Legislature  can  confer  on  a  city  a  power  to 
transfer  the  money  or  property  of  &rmers  out- 
side of  the  true  city  to  those  who  live  vrithin  it, 
for  purposes  by  which  they  alone  are  benefited. 

The  inviolability  of  the  right  of  private  prop- 
erty and  the  natural  boundary  of  the  legislative 
power  has  been  enforced  already  in  this  State  in 
the  case  of  Washington  Avenue  (19  P.  F.  Smith, 
P-  3^3)>  iii  these  words :  "  When,  therefore,  the 
Constitution  declares  in  the  ninth  article,  that 
among  the  inherent  and  indefeasible  rights  of 
men  is  that  of  acquiring,  possessing,  and  pro- 
tecting property;  that  tl^  people  sh^  be  secure 


in  their  possessions  from  unreasonable  searches 
and  seizures ;  that  no  one  can  be  deprived  of 
property  unless  by  the  judgment  of  his  peers 
or  the  law  of  the  land ;  that  no  man's  prop- 
erty shall  be  taken  or  applied  to  public  use 
without  just  compensation  being  made;  that 
every  man  for  an  injury  to  his  lands  or  goods 
shall  have  remedy  by  due  course  of  law,  and 
right  and  justice  administered  without  sale,  de- 
nial^ or  delay ;  and  that  no  law  impairing  con- 
tracts shall  be  made ;  and  when  the  people,  to 
guard  against  transgressions  of  the  high  powers 
delegated  by  them,  have  declared  that  all  these 
rights  are  excepted  out  of  the  general  powers  of 
government,  and  shall  forever  remain  inviolate, 
they  for  their  own  safety  stamped  upon  the  right 
of  private  property  an  inviolability  which  cannot 
be  frittered  away  by  verbal  criticism  on  each 
separate  clause,  nor  the  united  fagot  broken, 
stick  by  stick,  until  all  its  strength  is  gone. 
There  is  a  clear  implication  from  the  primary 
declaration  of  the  inherent  and  indefeasible  right 
of  property,  followed  by  the  clauses  guarding  it 
against  specific  transgressions,  that  covers  it  with 
an  aegis  of  protection  against  all  unjust,  imrea- 
sonable,  and  palpably  unequal  exactions,  under 
any  name  or  pretext.  Nor  is  this  sanctity  incom- 
patible with  the  taxing  power,  or  that  of  eminent 
domain,  where,  for  the  good  of  the  whole  peo- 
ple, burdens  may  be  imposed  or  property  taken. 
I  admit  that  the  power  to  tax  is  unbounded  by 
any  express  limit  in  the  Constitution ;  that  it 
may  be  exercised  to  the  full  extent  of  the  public 
exigency.  I  concede  that  it  differs  from  the 
power  of  eminent  domain,  and  has  no  thought 
of  compensation  by  way  of  return  for  that  which 
it  takes  and  applies  to  the  public  good,  further 
than  all  derive  benefit  from  the  purpose  to  which 
it  is  applied.  But,  nevertheless,  taxation  /> 
bounded  in  its  exercise  by  its  own  nature,  essen- 
tial characteristics,  and  piuTX)se.  It  must,  there- 
fore, visit  all  alike  in  a  reasonably  practicable 
way,  of  which  the  Legislature  may  judge,  but 
within  the  just  limits  of  what  is  taxation.  Like 
the  rain,  it  may  fall  upon  the  people  by  districts 
and  by  turns,  but  still  it  must  be  public  in  its 
purpose,  and  reasonably  just  and  equal  in  its  dis- 
tribution, and  cannot  sacrifice  individual  righ 
by  a  palpably  unjust  exaction.  To  do  so  is  con- 
fiscation, not  taxation;  extortion,  not  assess- 
ment; and  falls  within  the  clearly  implied  re- 
strictions of  the  Bill  of  Rights." 

Therefore  while  we  concede  the  wide  range  to 
be  given  to  legislative  discretion  in  adapting  the 
means  to  the  end,  that  is,  to  the  purposes  of  local 
government,  there  is  a  limit  beyond  which  the 
legislative  power  cannot  sacrifice  the  sacred  right 
of  private  property.  This  limit  is  reached  when 
it  palpably  and  plainly  sacrifices  this  right,  which 
the  people  themselves  have  jealously  guarded 
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against  transgression  in  their  fundamental  law. 
There  must  be,  therefore,  a  reasonable  appropri- 
ateness in  the  means  employed  to  execute  the 
legislative  purpose.  This  has  been  well  expressed 
by  Chief  Justice  Marshall,  that  bright  luminary 
of  constitutional  law,  in  discussing  the  power  of 
Congress  under  the  19th  clause  of  the  8th  section 
of  the  ist  article  of  the  Federal  Constitution,  to 
make  all  laws  necessary  and  proper  for  carrying 
into  execution  the  federal  powers.  "But  we 
think  (he  said)  the  sound  construction  of  the 
Constitution  must  allow  to  the  national  legisla- 
ture that  discretion  with  regard  to  the  means  by 
which  the  powers  it  confers  are  to  be  carried  into 
execution,  which  will  enable  that  body  to  per- 
form the  high  duties  assigned  to  it,  in  the  man- 
ner most  beneficial  to  the  people.  Let  the  end 
be  legitimate,  let  it  be  within  the  scope  of  the 
Constitution,  and  all  the  means  which  are  appro- 
priate which  plainly  are  adapted  to  that  end, 
which  are  not  prohibited y  but  consist  with  the  let- 
ter and  spirit  of  the  Constitution,  are  constitu- 
tional." (McCullough  V,  Maryland,  4  Wheaton, 
316.)    The  italics  are  mine. 

This  was  said  by  that  great  jurist  of  an  express 
power  to  pass  all  laws  necessary  and  proper  to 
execute  expressly  conferred  powers ;  the  means 
must  be  appropriate,  must  be  plainly  adapted  to 
a  legitimate  end ;  one  not  prohibited,  but  con- 
sistent with  the  letter  and  spirit  of  the  Constitu- 
tion. How  much  stronger,  then,  does  the  lan- 
guage apply  to  a  case  like  this,  where  no  express 
power  over  the  means  is  given,  but  the  power  is 
left  to  be  inferred  only  from  its  appropriateness. 

The  taxing  power  conferred  on  the  city,  there- 
fore, cannot  extend  to  such  a  case  as  this,  where 
a  ruinous  burthen  is  laid  on  land  wholly  rural 
and  outside  of  the  city  proper,  for  purely  local 
and  city  objects,  in  which  Mr.  Kelly,  the  owner, 
has  no  interest.  This  distinction  between  local 
taxation  for  purely  local  purposes,  and  general 
taxation  by  the  State,  in  which  all  are  interested, 
cannot  be  overlooked  or  thrust  aside.  It  is  the 
very  pivot  of  the  question.  (People  v.  Mayor 
of  Brooklyn,  4  Comstock,  419  ;  Morse  v.  Stoker, 
I  Allen,  159.)  It  is  not  the  extension  of  boun- 
dary which  is  unconstitutional,  but  it  is  the  im- 
position of  a  burthen  where  it  is  palpably  and 
flagrantly  unjust  and  contrary  to  common  right. 
(Bradshaw  v.  Omaha,  i  Neb.  16.) 

We  are  not  without  very  respectable  and 
numerous  precedents  for  the  doctrine  contended 
for.  The  very  point  in  question  is  decided  in 
the  following  cases:  Cheany  v.  Hooser  (9  B. 
Monroe,  330);  Covington  v,  Southgate  (15  B. 
Monroe,  491) ;  Morford  v,  linger  (8  Iowa,  82); 
Langworthy  t^.  Dubuque  (13  Iowa,  86);  Fulton 
V,  Davenport  (17  Iowa,  404);  Bradshaw  v. 
Omaha  (i  Neb.  16).  The  opinions  in  some  of 
these  cases  are  elaborate,  well  considered,  and 
very  convincing  to  my  mind. 


Much  of  the  answer  given  to  this  view  of  the 
natural  right  of  property  secured  by  constitu- 
tional limitations,  is  a  mere  criticism  on  words. 
Thus  it  is  said  the  protection  claimed  refers  only 
to  the  power  of  eminent  domain^  which  relates  to 
a  taking,  not  a  taxation  of  property.  Even  this 
clause  is  entitled  to  a  liberal  interpretation 
(Pearce  Heirs  v,  Patton,  7  B.  Monroe,  162). 
But  the  Declaration  of  Rights  does  not  confine 
its  protection  to  this  clause,  when  it  declares  the 
inherent  right  of  private  property,  and  places  it 
on  the  same  high  plane  of  protection  as  the 
rights  of  Ufe  and  liberty,  or  when  it  declares  that 
the  possessions  of  the  people,  as  well  as  their 
persons,  houses,  and  papers,  shall  be  secure  from 
unrecuonable  seizures,  and  when  it  asserts  that 
free  governments  are  instituted  for  their  peace, 
safety,  and  happiness. 

Indeed  the  whole  circle  of  fundamental  rights 
rise  up  in  earnest  protest  against  the  doctrine  of 
the  absolute  despotism  of  the  legislative  power 
over  property ;  while  the  clause  relating  to  tbe 
power  of  eminent  domain  only  strengthens  the 
protest.  It  is  not  the  province  of  the  Courts, 
which  stand  between  the  citizen  and  the  abuse  of 
power  by  public  servants,  to  fritter  away  these 
clauses  to  mean  next  to  nothing.  Eminent 
domain  is  simply  high  and  eminent  domain,  and 
is  but  another  name  for  sovereignty.  Specially 
it  is  one  of  the  powers  of  sovereignty,  which  in- 
cludes the  taxing  power  as  well  as  that  which 
takes.  Taxation  exacts  of  the  owner  of  property 
a  share  of  the  public  burdens  as  his  just  propor- 
tion for  the  benefits  received  from  the  govern- 
ment. Eminent  domain  goes  a  step  further,  and 
takes  more  than  a  just  share,  and  therefore 
awards  compensation  for  the  excess.  fPeople  v. 
Brooklyn,  4  Comstock,  420.)  But  it  is  evident 
that  both  are  founded  on  the  consideration  of 
benefits  conferred  in  some  form.  Sovereignty 
in  a  constitutional  government  under  a  biU  of 
rights,  imports  no  arbitrary  power  for  any  pur- 
pose. What  is  taxation  but  a  delegated  power, 
and  therefore  subject  to  the  fundamental  rights 
of  men,  which  government  is  intended  to  pro- 
tect, when  the  exercise  of  this  power  conflicts 
with  them  without  just  cause?  If  the  power  to 
tax  be  absolute  and  unbounded  by  just  cause, 
there  is  no  protection  whatever.  You  cannot 
take  property  without  just  compensation,  but 
you  may  tax  it  to  destruction.  You  may  not  lop 
oflF  a  limb  or  cut  off  the  head  without  a  just 
cause,  but  you  may  bleed  the  whole  trunk  to 
death.  Or  if  you  cannot  find  a  good  cause,  yoa 
may  presume  it ;  or  you  may  find  it  in  some  in- 
finitesimal quantity  to  furnish  a  pretext.  Cleaiiy 
the  power  of  taxation  is  not  so  destructive.  It 
is  bounded  by  the  exigency  which  calls  forth  its 
exercise.  Kirby  v,  Shaw  (7  Harris,  259),  a  case 
admittedly  on  the  verge  of  the  taidng  power. 
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contains  probably  the  strongest  expressions  of  the 
absolute  character  of  the  taxing  power;  yet 
these  must  be  taken  in  reference  to  the  case  it- 
self which  called  them  forth,  and  it  was  one 
where  a  specific  benefit  was  conferred  on  the 
borough  of  Towanda,  and  the  Chief  Justice  made 
this  the  comer-stone  of  his  argument. 

In  discussing  this  question  the  advocates  of  im- 
limited  power  ignore  the  distinction  so  palpable 
between  the  general  power  of  taxation  for  the 
benefit  of  the  whole  State,  though  laid  in  dis- 
tricts, and  the  imposition  of  local  burthens  in 
return  for  specific  benefits.  As  to  the  former,  all 
men  participate  more  or  less  in  the  general  ad- 
vantages of  government;  but  there  can  be  no 
such  postulate  for  the  latter,  where  it  is  palpably 
clear  the  local  burthen  is  imposed  without  just 
cause,  and  is  plainly  for  the  benefit  of  others. 
And  a  Court  must  regard  a  substantial  return,  not 
a  merely  speculative  or  shadowy  benefit,  which 
amounts  to  no  more  than  a  pretext. 

When,  therefore,  the  exercise  of  the  power  of 
local  taxation  is  manifestly  arbitrary  and  palpably 
unjust  and  without  just  cause ;  when,  according 
to  Chief  Justice  Marshall,  it  is  not  **  appro- 
priate" to  the  true  purpose  of  local  or  city  gov- 
ernment, it  is  not  constitutional ;  it  infringes  the 
fundamental  rights  of  the  citizen,  and  is  void. 
This  is  the  rule  laid  down  in  Sharpless  v.  City  of 
Philadelphia  (9  Harris,  164),  and  many  other 
cases  to  determine  the  constitutionality  of  laws. 
(Fletcher  v.  Peck,  6  Cranch,  87 ;  Cooper  v,  Tel- 
Kur,  4  Dallas,  14;  Eakin  v.  Rewb,  12  S.  &  R. 
339;  Com'thz;.  Smith,  4  Binney,  123;  Cheany 
V.  Hooser,  9  B.  Monroe,  330 ;  Norford  v.  Unger, 
8  Iowa,  82 ;  Bradshaw  v,  Omaha,  i  Neb.  16.) 

In  this  case  it  is  palpably,  clearly  plain  that  as 
to  gas,  water,  fire,  and  police  the  Kelly  farm  is 
taxed  for  purely  city  purposes  in  which  it  has  no 
share.  It  is  perfectly  manifest  that  his  money  is 
transferred  to  a  local  use  for  the  benefit  of  others. 
Why  then  ^lall  a  Court  hesitate  to  pronounce 
the  burthen  contrary  to  right  and  void  ? 

No  stronger  authority  will  be  found,  for  the 
principle  I  have  insisted  upon,  than  the  decision 
of  the  whole  Court  in  the  case  of  the  bridge  over 
Saw-mill  Run,  argued  last  November  at  Pitts- 
burgh [reported  ante  page  321.]  The  very 
foundation  of  the  opinion  of  Justice  Woodward 
is  the  absence  of  peculiar  benefits  to  the  party 
assessed.  On  the  doctrine  of  general  benefits, 
or  a  supposed  or  infinitesimal  benefit,  the  assess- 
ment was  valid.  Its  rejection  proves  that  this 
Court  does  look  at  the  nature  and  practical 
operation  of  the  charge,  and  the  want  of  any  sub- 
stantial return  for  the  tax,  in  local  taxation. 

Reference  is  made  to  the  Kitty  Roup  case  as 
covering  this.  That  is  a  mistake.  It  decides 
one  point  only — the  power  under  the  new  con- 
stitution to  classify  the  subjects  of  taxation.     But 


the  power  to  classify  is  essentially  different  from 
the  power  to  impose  any  tax.  Classification  im- 
plies that  the  subject  is  taxable  for  a  proposed 
purpose. 

But  our  question  is  upon  the  power  to  impose 
any  tax  for  gas,  water,  fire,  and  police.  The 
classification  into  urban  and  rural^  the  only 
point  in  the  Kitty  Roup  case  that  had  a  majority 
of  the  Court,  does  not  determine  whether  the 
rural  is  subject  to  a  tax  for  merely  city  piuTX)ses. 
Some  rural  properties  may  be  subject,  for  they 
may  have  the  benefit  of  gas,  water,  police,  and 
other  city  advantages.  But  when  the  property 
is,  as  here,  a  farm  not  subject  to  the  tax  for  these 
city  purposes,  it  is  manifest  that  classification  has 
nothing  to  do  with  the  case.  Classification 
merely  reduces  the  amount  of  the  tax  on  the  sub- 
ject of  the  classification  (when  it  is  a  taxable 
subject)  to  two-thirds  if  rural.  But  the  point 
made  in  this  case  is  that  the  subject  is  not  taxable 
at  all  for  these  purely  city  uses,  and  the  tax  is 
therefore  illegal  in  whole  and  in  part.  It  is  not 
taxable  for  two-thirds  or  any  other  proportion. 
It  is  not  a  tax  for  those  general  purposes  which 
concern  the  State,  such  as  county,  poor,  road, 
and  school  tax.  That  would  bring  the  case 
within  the  general  taxing  power.  In  such  a  case 
it  is  immaterial  whether  the  tax  is  imposed  over 
the  State  at  large,  or  in  districts,  for  the  piuTX)ses 
are  those  of  general  advantage. 

We  have  arrived  just  at  that  point  in  the  his- 
tory of  local  taxation,  where  in  my  judgment  this 
Court  should  stand  firmly  as  the  bulwark  of 
human  rights  to  prevent  their  sacrifice  in  detail 
and  by  gradual  encroachment.  If  the  rights  of 
property  can  be  taken  or  taxed  away,  without  a 
justifiable  cause  to  bring  the  legislative  act 
within  the  just  powers  of  government,  it  is  con- 
fiscation, not  legal  contribution.  Planted  on  the 
broad  foundation  of  the  rights  of  men,  I  shall 
stand  alone,  if  no  one  go  with  me,  in  the  defence 
of  constitutional  liberty,  opposed  to  every  scheme 
of  plimder,  however  gilded  or  bright,  which  the 
tenants  of  municipal  places  may  devise. 

\TW^&  case  has  been  taken  to  the  Supreme  Court  of  the 
United  States,  upon  the  question  of  the  constitutionality  of 
the  tax,  under  the  clause  of  the  fifth  amendment  of  the 
Constitution  of  the  United  States,  which  reads:  "Nor 
shall  private  property  be  taken  for  public  use  without  just 
compensation."} 

Jan.  '76,  144.  Feb.  14,  1878. 

Catherine  Hunt's  Appeal. 
Jackson's  Estate. 

Husband  and  wife — Marriage —  CohabitcUion  and 
reputation  not  conclusive  as  to,  but  may  be  re- 
butted— Divorce — Decedenfs  estate. 

Cohabitation  and  reputation  are  not  marriage,  but  merely 
circumstances  from  which  a  marriage  may  be  presumed : 
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this  presumption  may  be  rebutted  by  proof  that  no  mar- 
riage in  fiiot  ever  took  place  between  ue  parties. 

A  relation  between  a  man  and  woman  shown  to  have 
been  illicit  at  the  commencement  is  presumed  to  continue 
so  until  proof  of  change,  and  such  relation  raises  no  pre- 
sumption of  marriage. 

J.  was  formally  married  to  L.  in  187 1,  having  at  the 
time  another  wife  living.  He  cohabited  with  L.  and 
treated  her  upon  all  occasions  as  his  wife,  until  his  death 
in  1874.  Two  months  prior  to  his  death,  his  first  wife 
obtained  a  decree  of  divorce  against  him.  During  diis 
period  of  two  months  no  second  marriage  ceremony  took 
place  between  J.  and  L. 

Held  ^reversing  the  decree  of  the  Court  below),  that  as 
the  cohabitation  of  the  parties  was  illicit  down  to  the  date 
of  thedxvoc«e»aBd  no  marriage  in  fact  took  place  after  that 
date,  L.  was  not  entitled  to  a  slMweof  J.'s  estate  as  his 
widow.  , 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia County. 

This*was  an  appeal  by  Catherine  Hunt,  guar- 
dian of  Leonora  Jackson,  a  minor,  from  a  decree 
of  the  Orphans'  Court  in  the  matter  of  the  ac- 
count of  the  administrator  of  James  Jackson,  de- 
ceased, the  father  of  the  said  minor. 

Before  the  auditing  Judge  (Hanna,  J.)  ap- 
peared one  Mary  Jane  Longcike,  or  Jackson, 
who  claimed,  inter  alia^  {300,  as  the  widow  of 
said  decedent  under  the  Act  of  185 1. 

Upon  the  testimony  taken  before  him  the 
judge  made  the  following  adjudication : — 

<'  It  was  clearly  shown  that  decedent  was  mar- 
ried to  Mary  Jane  Longcake,  July  23,  1871.  At 
that  time  he  had  already  a  wife  living,  from  whom 
he  had  been  separated  at  least  five  years.  After 
his  second  marriage,  he  and  said  Mary  Jane  went 
to  keeping  house  together,  and  lived  and  co- 
habited together  as  husband  and  wife  until  Ins 
death,  February  16,  1874.  They  were  known 
and  reputed  as  man  and  vrife  among  their  mutual 
relatives,  friends,  and  neighbors.  Two  years  or 
more  before  decedent's  death  his  first  wife  com- 
menced proceedings  to  obtain  a  divorce  from 
him.  During  their  pendency,  he  married  the 
second  time. 

"  The  decree  in  divorce  was  granted  December 
13,  1873,  and  decedent  died  February  16, 1874. 
During  this  period  of  two  months  he  and  said 
Mary  Jane,  who  was  believed  and  reputed  to  be 
his  lawful  wife,  continued  to  reside  together,  as 
they  had  done  for  more  than  two  years,  cohabit 
ing  as  husband  and  wife,  known  and  respected  as 
such  by  their  relatives  and  friends,  and  visiting 
and  being  visited  by  them.  Decedent  always 
spoke  of,  and  addressed,  claimant  as  his  wife,  and 
introduced  her  as  such  to  his  friends  who  were 
strangers  to  her 

*  *  Under  these  facts,  notwithstanding  the  second 
marriage  of  decedent  was  illegal,  yet  after  the 
decree  of  divorce,  he  was  at  liberty  to  marry 
again;   and  although  no  actual  marriage  again 


took  place  with  her  who  now  alleges  herself  to  be 
his  widow,  yet  the  cohabitation  and  reputation  of 
herself  and  decedent,  from  the  date  of  the  di- 
vorce to  the  day  of  his  death,  are  sufficient  in 
law  from  which  to  presume  a  marriage  between 
them,  and  entitle  her  to  a  share  in  his  estate. 

**  The  claims  made  by  her  must  therefore  be 
allowed ;  her  claim  to  the  f  300  exemption  being 
in  time." 

To  this  adjudication,  Catherine  Hunt,  as  guar- 
dian for  the  daughter  of  the  decedent  by  his  first 
marriage,  filed  exceptions,  which  were  dismissed 
by  the  Court  (Dwight,  J.,  dissenting),  and  the 
adjudication  confirmed. 

Mrs.  Hunt  took  this  appeal,  assigning  for  error 
tibe  action  of  the  Coiurt  in  presuming  that  a  valid 
marriage  had  taken  i^ace  between  the  decedent 
and  Mary  Jane  Longcake,  and  in  awarding  to 
her  I300  as  his  widow. 

George  H,  Van  Zant  {Elijah  /.  Fox  with 
him),  for  the  appellant. 

Evidence  that  parties  ha^  the  habit  and  repute 
of  marriage  is  not  marriage,  but  simply  evidence 
from  which  marriage  may  be  presumed.  But  this 
presumption  may  always  be  rebutted,  and  a  man 
having  a  wife  in  full  being  cannot  establish  a 
marriage  with  another  by  mere  cohabitation  and 
reputation 

Yardley*s  Estate,  25  Sm.  212. 

Senser  v.  Bower,  I  Penna.  452. 

Heffnert;.  Heffner,  11  H.  104. 

Kcnley  v,  Kenley,  2  Ycates,  207. 
Albert  S,  L,  Shields,  contra. 
A  marriage,  though  imlawful  at  first,  may  sub- 
sequently become  valid. 

Fenion  v.  Reed,  4  Johns.  52. 

Rose  V.  Clark,  8  Paige,  574. 

In  re  Taylor,  9  Paige,  611. 

March  11,  1878.  The  Court.  Mary  Jane 
Jackson,  the  appellee,  claimed  I300  out  of  the 
balance  in  the  hands  of  the  accountant,  under 
the  act  of  1 85 1,  and  also  one-third  oT  the  estate 
as  widow,  the  decedent  having  died  intestate. 
Her  claim  was  allowed  by  the  prphans'  Court : 
hence  this  appeal. 

The  facts  have  been  clearly  found  by  the  learned 
Judge  of  the  Orphans'  Court.  They  are  as  fol- 
lows :  the  decedent  was  married  to  Mary  Jane 
Longcake  (alleged  widow)  July  23,  1871.  At 
that  time  decedent  had  a  wife  living,  from  whom 
he  had  been  separated  for  several  years.  After 
his  second  marriage  he  and  the  said  Mary  Jane 
went  to  housekeeping  together,  and  lived  and 
cohabited  together  as  huslwnd  and  wife  until  his 
death,  February  16,  1874.  They  were  known 
and  reputed  as  man  and  wife  among  their  mutual 
relatives,  friends,  and  neighbors.  Two  years 
or  more  before  decedent's  death  his  first  wife 
commenced  proceedings  to  obtain  a  divorce 
from   him.      It  was  during    the  pendency  of 
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these  proceedings  that  he  married  the  said 
Mary  Jane  Longcake.  The  decree  in  divorce 
was  granted  December  13,  1873,  and  the  de- 
ceased died  February  16,  1874.  During  the 
period  intervening  between  said  decree  and  his 
death,  he  continued  to  reside  with  the  said  Mary 
Jane  as  his  wife,  but  no  actiial  marriage  took 
place. 

From  this  state  of  facts  the  learned  Judge  of  the 
Court  below  held  that  "the  cohabitation  and 
reputation  of  herself  and  decedent  from  the  date 
of  the  divorce  to  the  day  of  his  death  are  sufficient 
in  law  from  which  to  presume  a  marriage  between 
them  and  entitle  her  to  a  share  in  his  estate/' 
The  presumption  to  which  the  learned  Judge  re- 
fers is  entirely  demolished  by  his  finding  of  facts. 
Cohabitation  and  reputation  are  not  marriage. 
They  are  but  circumstances  from  which  a  mar- 
riage may  be  presumed.  (Yardley's  Estate,  25 
P.  F.  S.  207.) 

The  presumption  of  marriage  arising  from 
such  facts  may  always  be  rebutted,  and  wholly 
disappears  in  the  face  of  proof  that  no  marriage 
in  fact  had  taken  place.  Again,  the  cohabitation 
was  illicit  at  its  commencement.  It  may  not  have 
been  meretricious  so  far  as  the  appellee  is  con- 
cerned ;  there  is  evidence  to  show  that  she  was 
deceived  ;  but  it  was  clearly  illegal. 

The  general  rule  is  that  a  relation  shown  to 
have  been  illicit  at  its  commencement  is  presumed 
to  continue  so  until  proof  of  change ;  such  a  rela- 
tion raises  no  presumption  of  marriage.  In  the 
case  at  bar  the  fact  is  found  that  the  cohabitation 
was  illicit  at  its  commencement,  and  necessarily 
continued  so  down  to  the  decree  of  divorce ;  and 
that  there  was  not  a  marriage  in  fact  between  the 
date  of  the  divorce  and  the  death  of  the  dece- 
dent. This  is  conclusive  against  the  appellee. 
She  has  failed  to  establish  her  claim  as  widow, 
and  has  of  course  no  right  to  participate  in  the 
distribution  of  the  decedent's  estate. 

The  decree  is  reversed,  and  it  is  now  ordered 
and  decreed  that  the  badance  in  the  hands  of  the 
accountant,  I812.88,  be  paid  to  the  guardian  of 
Leonora  Jackson,  the  costs  of  this  appeal  to  be 
paid  by  the  appellee. 

Opinion  by  Paxson,  ^.  Woodward,  J.,  ab- 
sent. 


jHly  '77,  106.  Jan.  29,  1878. 

City  of  Philadelphia  to  use,  etc,  v.  Sanger. 

Municipal  claims  for  paving —  Contractor's  notice 
to  property  owners  by  Advertisement  of  award 
—  What  particularity  requisite  in — Ordinance 
of  Dec.  Sly  1862 — Pleadings — Evidence, 

To  a  $ci,  fa,  sur  municipal  claim  for  paving,  the  de- 
fendant pleaded,  inter  alia  (10),  that  the  claimant's  notice 
of  his  application  for  the  contract  had  not  been  published 


for  two  weeks  as  required  by  the  ordinance;  (ii)  that 
such  notice  had  not  been  published  in  the  two  daily  papers 
having  the  largest  circulation  in  Philadelphia;  (12)  that 
the  notice  did  not  set  forth  the  names  and  residences  of 
the  property  owners  who  requested  that  the  claimant 
should  do  the  work.  To  pleas  11  and  12  the  defendant 
demurred.  Plea  10  he  traversed,  and  he  offered  in  evi- 
dence files  of  the  Evening  Bulletin  containing  his  adver- 
tisement. The  offer  was  refused,  as  it  was  not  accom- 
panied with  an  offer  to  prove  that  an  advertisement  had 
been  published,  as  provided  by  the  ordinance  of  Decem- 
ber 31, 1862.  A  nonsuit  was  entered  against  the  plaii^ 
tiff: 

Held  (affirming  the  judgment  of  the  Court  below),  that 
the  evidence  and  offers  of  evidence  were  insufficient  proof 
of  notice. 

Error  to  Common  Pleas  No.  i,  of  Philadel- 
phia County. 

Scire  facias  on  a  municipal  claim  iiled  by  the 
city  to  the  use  of  Peters  against  Sanger,  for 
paving  done  on  Bridge  Street  in  front  of  the 
defendant's  property.  Pleas,  the  general  issue, 
and  a  number  of  special  pleas  setting  forth, 
inter  cUia,  that  the  claimant  was  not  selected 
according  to  law  by  a  majority  of  the  pro- 
perty owners;  (10)  that  the  claimant  had  not 
published  notice  of  his  application  for  his  con- 
tract at  least  two  weeks  prior  to  his  applica- 
tion, as  required  by  the  ordinance ;  (11)  that  the 
notice  had  not  been  published  in  the  two  papers 
having  the  largest  circulation,  as  required  by  the 
ordinance;  (12)  that  the  claimant's  notice  had 
not  set  forth  the  residences  of  the  persons  signing 
the  request  for  his  appointment  as  contractor; 
and  that  these  signatures  had  been  procured 
through  corrupt  promises.  The  plaintiff  tra- 
versed, inter  alia,  the  tenth  plea,  and  demurred 
to  pleas  II  and  12. 

At  the  trial  the  plaintiff  read  in  evidence  a 
resolution  of  councils  of  November  2,  1873,  pro- 
viding for  the  paving ;  the  request  of  property 
owners  for  his  appointment  as  contractor,  signed 
by  a  number  of  persons  certified  by  the  surveyor 
of  the  district  to  constitute  a  majority  of  the 
owners  on  the  part  of  the  street  paved ;  the  con- 
tract between  the  city  and  the  plaintiff,  and  the 
claim  sued  on.  He  then  offered  in  evidence  a 
file  of  the  Evening  Bulletin  newspaper  to  show 
the  advertisement  of  his  application  for  the  con- 
tract. This  was  objected  to  upon  the  ground 
that  the  advertisement  had  not  been  published  as 
prescribed  by  the  ordinance  of  December  31, 
1862.     Objection  sustained ;  exception. 

The  ordinance  of  December  31,  1862,  as 
amended  by  that  of  March  24,  1871,  provides  as 
follows : — 

.  .  .  .  "  The  person  or  persons  applying  for  such  con- 
tract shall  give  notice  of  such  application  in  two  daily 
papers  having  the  largest  circulation,  by  three  consecutive 
insertions,  at  least  two  weeks  prior  to  the  making  of  such 
application ;  such  notice  to  set  forth :  First,  The  name  of 
the  contractor  or  contractors.  Second,  The  locality  of 
the  space  or  spaces  intended  to  be  paved.     Third,  The 
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name  and  residence  of  each  person  signing  for  contractor. 
Fourth.  To  such  notice  shall  be  added  an  invitation  to 
the  owners  of  property  on  such  street  to  meet  at  the  De- 
partment of  Highways,  at  a  certain  hour  on  a  given  day, 
to  show  cause,  if  any,  why  such  contract  ^ould  not  be 
awarded  to  the  applicant." 

The  plaintiff  then  offered  in  evidence  a  scrap 
book  belonging  to  the  Highway  Department  in 
which  a  copy  of  the  newspaper  advertisements 
were  kept.  This  book  was  excluded,  and  the 
plaintiff  again  excepted.  He  then  offered  to 
prove  by  the  Chief  Commissioner  and  Assistant 
Commissioner  of  Highways  what  was  the  custom 
of  the  department  as  to  award  of  contracts.  Ob- 
jection.    Objection  sustained ;  exception. 

On  cross-examination  of  the  plaintiff  and  his 
foreman  it  appeared  that  they  had  told  the  own- 
ers, before  signing,  that  prompt  payment  of  the 
paving  bills  would  secure  them  a  discount  of 
about  twenty-five  per  cent,  on  the  price  author- 
ized as  the  charge  by  the  city,  and  that  these 
discoimts  were  actually  allowed  to  several  of  the 
owners.  It  appeared  doubtful  whether  the  cer- 
tificate of  the  surveyor  to  the  fact  that  a  majority 
of  the  owners  had  asked  for  the  award  of  the  con- 
tract to  the  plaintiff,  was  accurate. 

Pierce,  J.  ordered  a  nonsuit,  which  the  Court 
in  banc  refused  to  take  off.  The  plaintiff  took 
this  writ,  assigning  for  error  the  refusal  of  his 
offers  of  evidence  and  the  refusal  to  take  off  the 
nonsuit. 

Sellers  (  Wm.  Hopple  with  him),  for  the  plain- 
tiff in  error. 

The  plaintiff,  having  put  in  evidence  the  reso- 
lution of  November  2,  1873,  proved  his  selection 
by  a  majority  of  the  owners,  and  read  in  evidence 
his  claim,  prima  facie  proved  his  claim. 
Schenley  v.  The  City,  12  C.  29. 
Wister  v.  Id.,  3  Gr.  311. 
City  V,  Burgin,  14  Wr.  539. 
Lea  V,  City,  i  Weekly  Notes,  189.   See  3  Weekly 

Notes,  126,  note. 
City  V,  Brooke,  31  Sm.  23. 

The  order  of  proof  was  not  changed  by  the 
pleading.  Certain  pleas  aver  that  the  notice  of 
application  for  the  contract  was  not  in  accord- 
ance with  the  ordinances  of  the  city.  The  cor- 
responding replications  traversed  these  pleas  and 
left  the  burden  of  proof  upon  the  defendant.  It 
is  said  that  the  Court  took  judicial  notice  of  the 
ordinance  of  December  31,  1862.  Judicial 
notice  can  be  taken  of  public  statutes,  but  not 
of  municipal  regulations.  It  is  true  that  the  ex- 
cluded advertisement  did  not  contain  the  resi- 
dences of  the  property  owners,  but  such  an 
omission  does  not  destroy  a  contract  or  amount 
to  payment  for  the  work  which  has  been  done. 
Such  directions  in  the  ordinances  are  simply  for 
the  convenience  of  the  owners. 

JunkiUf  for  the  defendant  in  error. 

This  is  an  attempt  to  charge  the  defendant's 
property  for  work  and  materials  which  he  did  not 


order  or  contract  to  pay.  He  can  be  put  under 
a  legal  obligation  only  when  the  power  conferred 
on  the  municipal  authorities  has  been  legally  ex- 
ercised. 

The  City  v.  Lea,  5  Phila.  77. 

Fell  z\  The  City,  31  Sm.  75. 
The  claim  is  evidence  only  of  the  matters 
therein  set  forth.  Here  it  does  not  set  forth  the 
selection  of  the  claimant  by  a  majority  of  the 
property  owners.  This  selection  is  not  else- 
where established,  and  the  case  is  governed  by 
Reilly  v.  The  City  (10  Sm.  467),  which  requires 
the  affirmative  proof  of  this  fact. 

As  to  the  notice,  there  was  no  offer  of  proof 
of  advertisement  in  more  than  one  paper ;  it  was 
not  pretended  that  that  paper  had  the  largest  cir- 
culation, or  that  the  residences  of  the  owners 
were  announced.  Such  advertisements  are  not 
merely  formal,  but  are  essential  prerequisites. 
Judicial  notice  of  such  ordinances  was  taken  in— 

The  City  v,  Edwards,  28  Sm.  62. 

February  11,  1878.  The  Court.  This  case 
was  decided  by  the  Court  below,  under  the 
pleadings,  upon  the  ground  of  the  insufficiency 
of  the  notice  by  advertisement  required  by  the 
ordinance  to  be  given  by  a  contemplated  con- 
tractor before  the  awarding  of  the  contract  to  him. 

This  notice  is  held  to  be  essential  to  his  right 
to  obtain  the  contract  from  the  city,  and  the 
name  of  the  city  being  used  in  the  action  solely 
for  his  benefit,  the  want  of  such  notice  to  the 
owners  of  lots  is  fatal  to  his  claims  against  them. 

We  think  the  evidence  and  offers  of  evidence, 
when  all  taken  together,  were  insufficient  proof 
of  notice. 

It  is  unnecessary  to  decide  the  other  question 
as  to  the  evidence  and  regularity  of  the  proceed- 
ings to  obtain  the  consent  of  the  lot  owners  to 
the  making  of  the  contract  with  the  plaintiff. 
The  case  differs  from  that  of  Reilly  v.  The  City 
(10  P.  F.  Smith,  77),  where  there  was  an  entire 
absence  of  any  evidence  of  the  selection  of  the 
contractor,  and  he  relied  on  the  Act  of  1843  tc 
supply  the  presumption  of  selection. 

We  refrain  from  the  expression  of  any  opinion 
on  this  point. 

Judgment  affirmed. 

Per  CxjRiAM. 


Oct.  &  Nov.  '76,  168.  Oct.  16, 1877. 

Siggins  et  al.  v.  Commonwealth  ez  rel. 

Commissioners,  etc. 

County  treasurer — Road  tax  on  unseated  lands 
— Act  of  April  jf,  1834 — Decision  of  county 
auditors  as  to  sums  due  by  county  treasurers^ 
etc, —  When  final. 

The  Act  of  April  15, 1834,  providing  for  the  settlement 
of  the  account  of  county  officers  by  the  county  aaditon» 
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makes  the  decision  of  the  auditors  final  after  the  expira- 
tion of  the  time  therein  allowed  for  an  appeal. 

Error  to  the  Common  Pleas  of  Forest  Coimty. 

Debt  on  the  official  bond  of  James  P.  Siggins, 
late  comity  treasm-er,  and  his  sureties,  by  the 
Commonwealth,  at  the  relation  of  the  Big 
Level  Road  Commissioners,  to  recover  a  sum  al- 
leged to  be  due  the  county  by  the  defendant, 
collected  as  a  tax  on  certain  unseated  lands. 

Pleas  fton  est  factuMy  covenants  performed, 
payment  with  leave,  etc 

The  facts  were  as  fallows: — 

The  Act  of  Assembly  of  May  ist,  1861  (P.  L. 
611)  created  the  "Big  Level  Road  Commission- 
ers" for  the  purpose  of  laying  out  a  State  Road 
in  McKean,  Elk,  and  Forest  Counties.  The 
seventh  section  provided — 

**  That  the  said  commissioners  shall  have  power  to  levy 
and  assess  a  tax  upon  the  unseated  assessed  property  in  the 
townshipks  through  which  said  road  shall  pass,  for  the  year 
1862,  and  anniudly  thereafter  during  the  continuance  of 
this  Act,  not  exceeding  ten  mills  on  the  dollar  in  any  one 
year,  if  they  shall  deem  the  same  necessary  for  the  pur- 
poses herein  mentioned,  which  shall  be  collected  by  said 
conunlssioners,  in  the  same  manner  as  other  road  taxes  in 
the  said  townships  are  now  by  law  collected.'* 

This  tax,  after  being  thus  assessed,  was  col- 
lected by  the  county  treasurer.  Siggins  was 
county  treasurer  for  the  years  1869  and  1870. 
Upon  the  audit  of  his  accoimt  for  the  first  year, 
a  balance  was  found  due  upon  account  of  this 
road  tax  of  $3717.56.  Upon  the  audit  at  the 
end  of  the  second  year,  the  auditors  found  that 
this  accoimt  was  fully  paid,  and  that  no  balance 
was  due.  No  appeal  was  taken.  On  March  6, 
1873,  this  suit  was  instituted. 

On  April  10,  1873,  an  Act  of  Assembly  was 
approved  which  enacted : — 

**  That  it  shall  be  lawful  for  the  auditors  of  Forest  Co., 
after  ten  days'  notice  to  the  conmiissioners  of  said  county, 
and  to  said  T.  P.  Siggins,  to  meet  at  the  commissioners' 
office,  in  said  county,  and  re-audit  the  accounts  of  James 
P.  Siggins,  late  treasurer  of  said  county,  and  having  so 
made^e  same,  like  proceedings  shall  be  had  as  in  other 
cases;  and  such  re-audit,  so  made  as  aforesaid,  shall  have 
the  same  effect  as  in  other  cases  against  the  county  as 
against  the  said  James  P.  Siggins  and  his  sureties.*'  (P. 
L.  747.) 

At  the  audit  held  in  confonnity  with  the  pro- 
visions of  this  Act,  the  auditors  decided  that  they 
were  not  empowered  to  re-audit  the  fund  in  ques- 
tion, and  no  appeal  was  taken.  * 

At  the  trial  (before  Wetmore,  P.  J.)  these  re- 
ports were  given  in  evidence.  The  Court,  how- 
ever, charged  the  jury: — 

* '  The  plaintiffs  are  not  estopped  by  the  auditors* 
reports  as  given  in  evidence.  The  proceedings 
before  the  auditors  on  the  re-audit  do  not  disclose 
any  fact  to  submit  to  the  jury,  on  the  question  of 
an  audit  of  the  amounts,  or  claim  of  plaintiff.** 

Verdict  and  judgment  for  the  plaintiff,  I8000. 
Defendants  took  this  writ,  assigning  as  error  the 
charge  of  the  Court. 
Vol.  v.— 22 


B.J.  Reid{M.  W.  Tate  with  him),  for  plain- 
tiffs in  error. 

The  Act  of  Assembly  of  April  15,  1834  (P.  L. 
545),  has  provided  the  specific  remedy  for  charg- 
ing county  ofl&cers  with  public  moneys,  through 
the  county  auditors,  and  gives  sixty  days  for  an 
appeal  from  their  decision.  A  long  line  of  de- 
cisions has  established  that  this  decision  unap- 
pealed  from  is  final,  and  is  an  estoppel  to  a 
recovery  in  any  other  suit. 

Brown  v.  White  Deer  Township,  3  C.  ill. 

Potter  County  v.  Oswayo  Township,  1 1  Wr.  163. 

Blackamore  v.  Allegheny  County,  i  Sm.  160. 

Glatfeiter  v.  Commonwealth,  24  Id.  74. 
There  was  no  paper  book  for  defendant  in 
error,  and  no  counsel  appeared. 

Jan.  7,  1878.  The  Court.  It  was  no  part 
of  the  purpose  of  the  Act  of  the  ist  of  May,  1861, 
to  enlarge  the  liabilities  of  the  treasurers  of  the 
counties  of  McKean,  Elk,  Forest,  and  Clarion, 
or  to  vary  the  mode  prescribed  by  the  Act  of  the 
15th  of  April,  1834,  for  the  settlement  of  their 
accounts.  The  object  in  view  when  the  Act  of 
1 86 1  was  passed  was  the  construction  of  a  State 
road  from  a  point  to  be  fixed  in  Hamlin  town- 
ship, in  the  county  of  McKean,  to  Tylersburg,  in 
the  county  of  Clarion.  The  third  section  au- 
thorized the  commissioners  named  in  the  first  sec- 
tion to  receive  a  portion  of  the  road  taxes  equal 
to  three  and  one-half  mills  per  dollar  on  the  pro- 
perty valuation  of  the  townships  through  which  . 
the  State  road  should  pass.  A  proviso  empowered 
the  supervisors  of  the  proper  townships  in  the 
county  of  Forest  to  levy  and  collect  for  the  benefit 
of  this  improvement  a  tax  of  three  and  one-half 
mills  in  addition  to  the  whole  road  tax  authorized 
by  then  existing  law.  Apparently,  this  was  the 
completed  original  plan  to  secure  the  construction 
of  the  projected  highway.  The  seventh  section, 
out  of  which  this  controversy  has  grown,  looks  as 
if  some  afterthought  had  prompted  its  interpola- 
tion. These  are  its  terms :  "  The  commissioners 
shall  have  power  to  levy  and  assess  a  tax  upon  the 
unseated  property  in  the  townships  through  which 
said  road  shall  pass,  for  the  year  one  thousand 
eight  hundred  and  sixty-two,  and  annually  there- 
after during  the  continuance  of  this  Act,  not  ex- 
ceeding ten  mills  on  the  dollar  in  any  one  year, 
if  they  shall  deem  the  same  necessary  for  the  pur- 
poses herein  mentioned,  which  shall  be  collected 
by  said  commissioners  in  the  same  manner  as 
other  road  taxes  in  said  townships  are  now  by 
law  collected.**  This  extraordinary  enactment 
appears  to  have  been  acted  on,  and  transcripts  of 
the  assessments  it  authorized  were  returned  to  the 
county  commissioners,  who  certified  them  to  the 
treasurer  for  collection. 

James  P.  Siggins,  one  of  the  defendants  below,, 
was  treasurer  of  the  county  of  Forest  during  the 
years  1869  and  1870,  and  collected  the  taxes 
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levied  by  the  State  Road  commissioners  just  as  he 
collected  the  other  road  taxes  assessed  on  un- 
seated lands.  His  accounts  for  this  fund  were 
settled  like  his  other  accounts,  by  the  county 
auditors.  In  the  first  settlement,  made  on  the 
13th  of  January,  1870,  he  was  charged  with 
^371 756  collected  for  the  State  Road  commis- 
sioners from  the  taxes  of  1868  and  1869 ;  and  in 
the  final  settlement  for  the  second  year  of  his 
official  term,  on  the  30th  of  January,  1871,  the 
auditors  ascertained  and  reported  that  the  moneys 
he  had  received  for  this  fund  had  been  fully  paid. 
No  appeal  was  taken  from  the  report,  but  a^er 
an  acquiescence  in  the  adjustment  frr  more  thaai 
two  years,  the  State  Road  commissioners  brought 
this  suit  on  the  6th  of  March,  1873,  to  recover  a 
balance  alleged  to  have  been  collected  by  the 
treasurer,  and  left  unaccounted  for  and  unpaid. 
Pending  the  suit,  the  Act  of  the  loth  of  April, 
5-873,  was  passed,  authorizing  the  auditors  for  the 
time  being  to  re-audit  the  accounts  of  Siggins,  as 
late  treasurer,  upon  ten  days'  notice  to  him  and 
to  the  county  commissioners.  At  the  re-audit, 
which  was  had  on  the  23d  of  October,  1873,  the 
claim  of  :the  State  Road  commissioners  was  pre- 
sented, bitf  its  investigation  was  refused  on  the 
ground  that  the  Act  haid  been  passed  at  the  in- 
stance of  the  county  officers  to  correct  some 
errors  in  a  former  settlement  of  county  funds.  It 
appears,  indeed,  from  the  testimony  of  D.  W. 
Clark,  that  tho  rc-audit  was  had  on  an  appeal 
from  a  report  on  the  county  accoimt. 

The  rights  of  the  State  Road  commissioners 
ntust  rest  where  the  settlement  cf  the  30th  of 
January,  1871,  left  them.  The  Act  of  1873  placed 
them  by  its  terms  in  no  new  position,  and  the 
refusal  at  the  re-audit  to  open  the  account  was  a 
re-affirmance  of  the  former  adjustment.  Well- 
considered  authorities  have  settled  that  their  sole 
remedy  was  an  appeal  from  the  report  of  the 
auditors.  In  Brown  v.  White  Deer  Township  (3 
Casey,  m),  a  supervisor  had  presented  a  claim 
against  the  township,  part  of  which  had  accrued 
before  a  former  settlement  of  his  accounts,  and 
the  whole  of  which  the  auditors  declined  to  allow. 
In  entering  the  judgment  of  this  Court  in  the  suit 
he  afterwards  brought  to  collect  his  claim,  Knox, 
J.,  said:  **  From  the  refusal  of  the  auditors  to 
allow  this  claim  when  presented  in  March,  1850, 
the  super\isor  should  have  appealed  within  the 
time  allowed  by  law,  if  he  desired  to  make  good 
his  demand  for  the  money  in  controversy."  The 
provision  of  the  loth  section  of  the  Act  of  1861, 
that  the  taxes  should  be  collected  **by  the  said 
commissioners  in  the  same  manner  as  other  road 
taxes  in  the  said  townships  are  now  by  law  col- 
lected,'* meant  simply  that  they  should  perform 
the  duties  of  supervisors  in  furnishing  transcripts 
of  their  assessments,,  and  in  receiving  the  money 
^hich  the  county  treasiurer  should  in  the  usual 


and  legal  way  collect.  It  was  held  in  Potter 
County  V,  Oswayo  Township  (11  Wright,  162), 
that  where  township  taxes  assessed  upon  unseated 
lands,  and  collected  by  the  county  treasurer,  were 
not  paid  over  by  him,  the  county  was  responsible 
to  the  township  for  the  default.  The  unreported 
case  of  The  County  of  Lycoming  v.  Haling  was 
referred  to  in  the  opinion  of  Judge  White  in 
Potter  County  v,  Oswayo  Township,  which  this 
Court  adopted.  J.  H.  Huling  had  been  treasurer 
of  the  county,  and  in  the  settlement  of  his  ac- 
counts a  balance  in  favor  of  the  county  had  been 
foimd  due.  He  paid  a  portion  of  it  to  his  suc- 
cessor, and  a  suit  was  brought  on  his  official  bond 
to  recover  what  remained  unpaid.  His  defence 
was  that  this  was  made  up  of  road  taxes  assessed 
and  paid  on  unseated  lands.  The  Court  of  Com- 
mon Pleas  held  this  to  be  a  good  defence.  In 
the  opinion  of  this  Court  reversing  the  judgment, 
it  was  held  that  while  the  money  received  by  the 
treasurer  for  road  taxes  remained  in  the  treasury, 
it  was  to  all  intents  and  purposes  a  coimty  fond, 
differing  from  the  other  county  funds  only  in  this, 
that  it  must  be  applied  to  a  special  object.  The 
same  rule  was  applied  in  Glatfelter  v.  Common- 
wealth (24  P.  F.  S.  74),  where  moneys  belonging 
to  the  military  fund  created  by  the  Act  of  the 
17th  of  April,  1849,  and  various  supplementary 
statutes,  had  passed  into  the  hands  of  the  treasurer 
of  the  county  of  York.  After  reciting  the  pro- 
visions of  the  Act  of  the  21st  of  April,  1858,  the 
present  Chief  Justice  added :  *  *  Thus,  throughout 
the  Act,  the  county  treasurer  is  made  the  ciBto- 
dian  of  the  military  fund,  as  he  is  of  the  other 
funds  of  the  State  and  county,  while  the  law  is 
silent  as  to  the  settlement  of  his  account.  There 
being  no  repealing  clause,  and  no  substitute,  his 
account  is  neces^irily  to  be  audited  and  settled 
under  former  laws.  A  settlement  by  the  county 
auditors  was  declared,  therefore,  to  be  conclusive 
on  the  commonwealth.  Blackmore  v.  The  County 
of  Allegheny  (i  P.  F.  S.  160),  and  the  array  of 
precedents  there  collected,  abundantly  prove 
that  the  decision  of  the  auditors  on  the  accounts 
of  the  treasurer  is  controlling,  and  cannot  be  in- 
quired into  either  by  the  same  tribunal  at  another 
time,  or  by  a  Court  of  law,  except  upon  appeal 
When  the  accounts  of  Siggins,  as  treasurer  of  the 
county  of  Forest,  were  adjusted  in  January,  1871, 
by  a  report  from  which  there  was  no  appeal,  the 
settlement  was  final,  and  binding  on  all  paurties 
and  for  all  time. 

Judgment  reversed. 

Opinion  by  Woodward,  J.    Sharswood,  J., 
absent. 
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May,  '77»  "9.  June  5,  1877. 

Battles  &  Webster  v.  Laudenslager. 

Bills  and  notes — Note  obtained  by  frauds— Bona 
fid€  holder — Degree  of  proof  necessary  to  affect 
holder  with  notice  of  fraud. 

Nothing  bnt  clear  evidence  of  knowledge  or  notice, 
frand  or  malafdes,  can  impeach  iht  prima  facu  title  of  a 
holder  of  negotiable  paper  purchased  for  value  before  ma- 
turity. 

An  mstniction  to  the  jury  that  the  plaintiflfe,  who  were 
primta  facie  bona  fide  holders,  could  not  recover  **  if  there 
was  any  evidence  tending  to  show  that  they  were  con- 
nected with  or  had  knowledge  of  the  original  fraud,"  is 
erroneous. 

Per  Sterrett,  J.  No  doubt  considerable  latitude  should 
be  allowed  in  the  admission  of  circumstantial  evidence  for 
the  purpose  of  proving  participation  in  manifest  fraud,  but 
where  the  testimony  is  before  the  G^urt  it  is  their  duty  to 
see  that  it  has  at  least  a  natural  and  reasonable  tendency 
to  sustain  the  allegations  in  support  of  which  it  is  intro- 
duced. ...  If  there  is  no  sufficient  evidence  to  justify 
an  inference  of  the  disputed  fact  the  Court  has  the  right 
smd  it  is  its  duty  to  withhold  it  irom  the  jury. 

The  evidence  in  this  case  held  insufficient  to  be  submitted 
to  the  jury,  for  the  purpose  of  affecting  the  plaintiffs  with 
notice  of  fiaud  by  the  payee  in  obtaining  the  note  in  suit. 

Error  to  the  Common  Pleas  of  Lycoming 
County. 

Assumpsit  on  a  promissory  note  by  the  holders 
against  the  maker.  Pleas,  non-assumpsit,  pay- 
ment with  leave,  etc.  The  case  was  originally 
brought  before  the  city  recorder  of  Williamsport, 
from  whose  judgment,  in  favor  of  the  plaintiffs, 
the  defendant  appealed  to  the  Common  Pleas. 

Upon  the  trial,  before  Gamble,  P.  J.,  the  plaiuj 
tiffs  put  in  evidence  a  promissory  note  for  {^238.40 
dated  Oct.  19,  1871,  made  by  the  defendant  to 
the  order  of  D.  C.  Sullivan,  and  endorsed  by 
him,  payable  in  six  months,  at  defendant's  house. 

The  defendant  admitted  the  signature,  but 
claimed  that  the  note  had  been  obtained  by  fraud, 
and  that  the  plaintiffs  were  affected  with  notice 
thereof.  In  support  of  this  defence  the  follow- 
ing testimony  was  admitted,  under  objection  and 
exception,  viz :  That  Sullivan  came  to  defend- 
ant's farm  representing  himself  to  be  the  agent  of 
the  Girard  Electrical  Insurance  Co.  of  Erie  Co., 
and  induced  the  defendant  to  agree  to  insure  his 
buildings  on  the  plan  adopted  by  said  company, 
namely,  that  he,  Sullivan,  should  erect  lightning 
rods  on  said  buildings  at  a  certain  valuation,  upon 
which  amount  the  defendant  should  agree  to  pay 
interest  only,  at  six  per  cent  annually,  as  the  cost 
of  insurance,  for  a  term  of  sixteen  years.  The 
defendant  testified  that  Sullivan,  having  put  up 
the  lightning  rods, said  to  him,  *<  *I  want  you  to 
sign  this  agreement  to  show  that  you  are  willing 
to  pay  the  six  per  cent  interest  annually ;  it  will 
be  collected  every  year;  the  repairing  team  will 


come  around  and  keep  these  rods  in  repiair  free  of 
charges,  and  collect  the  interest.'  I  told  him  I 
had  not  my  glasses  along,  and  wished  him  to  read 
it ;  he  read  the  article  of  agreement.  .  .  .  That 
is  the  paper  he  read  to  me,  and  which  I  thought 
I  signed."  The  Electrical  Insurance  Company 
subsequently  sent  to  the  defendant  a  policy  of  in- 
surance against  fire  by  lightning. 

The  fraud  on  the  part  of  Sullivan  in  obtaining 
the  note  was  practically  undisputed.  For  the  pur- 
pose of  affecting  the  plaintiffs  with  notice  thereof, 
the  defendant  offered  to  prove,  substantially, 
that  at  the  time  the  fraud  was  perpetrated  one  of 
the  plaintiffs  was  treasurer  and  both  were  directors 
in  the  said  Electrical  Insurance  Company,  of 
which  Sullivan  was  agent;  that  the  plaintiffs* 
office  as  brokers  commuicated  by  a  door  with  that 
of  the  insurance  company ;  that  both  knew  that 
Sullivan  was  insolvent,  and  that  his  character  was 
bad ;  that  he  had  formerly  been  in  the  employ 
of  Webster,  one  of  the  plaintiffs,  in  the  lightning 
rod  business';  that  the  plaintiffs,  having  such 
knowledge  purchased  the  said  note,  with  a  large 
number  of  others,  amounting  in  the  aggregate  to 
^20,000,  at  a  discount  of  about  twenty  per  cent, 
and  without  any  knowledge  of  the  responsibility 
of  the  makers*  Objected  to;  objection  over- 
ruled and  evidence  admitted.  Exception.  (First 
assignment  of  error.) 

In  rebuttal,  the  plaintiff  Battles  testified  that  he 
had  no  knowledge  or  suspicion  that  the  note  had 
been  obtained  by  fraud.;  that  he  had  on  a  former 
occasion  purchased  notes  from  Sullivan  which 
had  been  duly  paid ;  that  Sullivan,  in  selling  the 
lot  of  notes  of  which  the  note  in  suit  was  one, 
had  told  him  that  the  notes  were  given  by  farmers 
for  lightning  rods,  and  that  he,  Sullivan,  was  act- 
ing as  agent  for  one  Crowell  who  owned  the 
notes.  On  cross-examination  Battles  admitted 
that  Sullivan  was  known  to  him  to  be  insolvent, 
and  was  considered  "sharp,  active,  and  a  little 
tricky ;"  that  the  plaintiffs  did  not  ask  for  Crow- 
ell's  indorsement,  but  took  Sullivan's  word  for  it 
that  the  makers  were  good ;  that  the  note  in  suit 
was  not  presented  to  defendant  for  payment  at 
maturity,  though  made  payable  at  defendant's 
house,  and  was  not  protested. 

The  plaintiffs  presented,  inter  alia,  the  follow- 
ing points:  (2)  The  entire  evidence  in  the 
cause  does  not  show  the  plaintiffs  to  have  had 
notice  of  the  fraud  practised  by  Sullivan,  nor 
that  they  are  holders  mala  fide,  and  the  plaintiffs 
are  therefore  entitled  to  recover.  (4)  That  under 
all  the  evidence  in  the  cause,  there  is  no  question 
of  fiact  raised  to  be  submitted  to  the  jury.  They 
must,  therefore,  under  the  law,  find  for  the  plain- 
tiffs. The  Court  refused  both  points  and  left  the 
question  of  mala  fides  on  the  part  of  the  plaintiffs 
as  a  question  of  fact  to  the  jury.  (Ninth  and 
tenth  assignments  of  error.) 
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The  Court  charged,  inter  alia:  "If  there  is 
any  evidence  at  all  in  the  case  tending  to  show 
that  the  plaintiffs  were  connected  with  the  origi- 
nal fraud,  or  that  they  had  any  knowledge  of  tiie 
original  fraud,  then  they  ought  not  to  be  permit- 
ted to  avail  themselves  of  this  principle  of  law 
and  to  come  in  and  say  ^  because  this  is  negotiable 
paper  and  we  hold  it,  we  have  a  right  to  re- 
cover/ " 

Verdict  and  judgment  for  defendant. 

Plaintiffs  took  this  writ,  assigning  for  error, 
inter  alia,  the  admission  of  defendant's  offer  of 
testimony,  the  refusal  of  the  above  points,  and 
the  portion  of  the  charge  quoted. 

C,  S.  McCormick  (with  whom  was^l  C  Hill)^ 
for  plaintiffs  in  error. 

The  evidence  was  insufficient  to  affect  the  plain- 
tiffs with  notice  of  the  fraud,  and  it  was  therefore 
improper  to  submit  the  case  to  the  jury. 
Phelan  v.  Moss,  17  Sm.  59 
Moorehend  v,  Gilmore,  27  Id.  120. 

The  evidence  relating  to  the  bad  reputation  of 
Sullivan  was  irrelevant  and  improperly  admitted. 
Porter  V.  Seller,  11  H.  424. 

H,  C.  Parsons  (with  him  H.  W.  Watson), 
for  defendant  in  error. 

Great  latitude  is  permissible  to  connect  plain- 
tiffs with  the  fraud.  The  chain  of  circumstances 
proved  was  amply  sufficient. 

Brown  V,  Schock,  2  Weekly  Notes,  151. 

The  evidence  showed  that  there  was  either 
knowledge  or  a  careful  and  intentional  avoidance 
of  knowledge,  which  would  have  the  same  effect 
in  law  as  knowledge. 

1  Pars.  Notes  and  BiUs,  258. 

While  the  bad  character  of  Sullivan  was  not 
an  issue  in  the  cause,  the  evidence  of  the  know- 
ledge by  plaintiffs  of  such  bad  character,  in  con- 
nection with  the  other  facts  proved,  was  admissi- 
ble as  affecting  the  bona  fides  of  their  transaction 
with  him. 

Oct.  I,  1877.  The  Coxmx.  It  may  be  as- 
sumed that  the  signature  of  the  defendant,  as 
maker  of  the  note  in  suit,  was  fraudulently  ob- 
tained by  the  payee.  This  fact  was  clearly 
shown,  and  has  been  impliedly  foimd  by  the  jury. 
The  testimony  was  also  clear  and  uncontradicted 
that  the  plaintiffs  became  the  holders  of  the  note 
for  value  before  maturity.  The  only  question  of 
fact  upon  which  the  defence  hinged,  was  whether 
they  were  bona  fide  holders  without  notice  of  the 
fraud  practised  by  Sullivan  the  payee.  This 
question  was  submitted  to  the  jury  and  passed 
upon  by  them  adversely  to  the  plaintiffs.  The 
substance  of  their  complaint  is  that  there  was  no 
competent  evidence  to  justify  the  Cotut  in  sub- 
mitting the  question. 

It  is  not  claimed  that  either  of  the  plaintiffs 
was  present  at  the  time  the  note  was  given,  nor 
was  there  a  particle  of  direct  evidence  that  they 


had  any  knowledge  of  the  fraudulent  conduct  of 
Sullivan.  On  the  contrary,  Mr.  Battles,  who 
transacted  the  business  for  them,  testified  th^ 
they  neither  knew  nor  had  reason  to  suspect  it. 
For  the  purpose  of  affecting  them  with  such 
knowledge  the  defendant  relied  entirely  upon  the 
facts  and  circumstances  which  he  was  permitted 
to  prove  imder  his  first  offer ;  and  it  was  claimed 
that  such  a  train  of  circumstances  was  established 
as  justified  the  Court  in  submitting  the  question 
to  the  jury,  whether  the  plaintiffs  purchased  the 
note, with  knowledge  of  the  fraud  practised  by 
Sullivan.  Assuming  the  facts  and  circumstances 
to  be  true,  are  they,  singly  or  collectively,  suffi- 
cient to  justify  the  inference  sought  to  be  drawn 
from  them?  We  think  not.  They  are  entirely 
consistent  with  honesty  and  good  faith  on  the 
part  of  the  plaintiffs  and  their  ignorance  of  Sulli- 
van's fraudulent  conduct.  It  may  be  said  they 
are  not  inconsistent  with  their  knowledge  of 
fraud,  but  that  amounts  to  nothing  unless  they 
point  in  some  degree  to  the  conclusion  sought  to 
be  established.  We  are  unable  to  see  that  any 
natural  inference  or  presumption  of  knowledge 
arises  from  them.  If  there  is,  it  is  so  weak  and 
inconclusive  that  it  would  be  tmsafe  and  improper 
to  submit  the  question  to  the  jury.  At  best  it 
could  be  merely  the  subject  of  conjecture  or 
speculation,  and  **mere  speculative  inferences 
are  not  allowable  and  cannot  be  regarded  as  evi- 
dence" (Goodman  v.  Simons,  20  Howard, 
360.)  No  doubt  great  latitude  should  be  allowed 
in  the  admission  of  circumstantial  evidence  for 
the  purpose  of  proving  participation  in  manifest 
fraud;  but  where  the  testimony  is  before  the 
Court,  it  is  their  duty  to  see  that  it  has  at  least  a 
natural  and  reasonable  tendency  to  sustain  the 
allegations  in  support  of  which  it  is  introduced — 
that  it  is  of  such  a  character  as  to  warrant  an  in- 
ference of  the  fact  to  be  proved,  and  amounts  to 
something  more  than  a  mere  basis  for  conjecture 
or  vague  speculation.  If  there  is  no  sufficient 
evidence  to  justify  an  inference  of  the  disputed 
fact,  the  Court  has  the  right,  and  it  is  its  duty, 
to  withhold  it  from  the  jury.  ''  Evidence  may 
be  legally  admissible  as  tending  to  prove  a  par- 
ticular fact  which  yet,  by  itself,  is  utterly  insuffi- 
cient for  the  purpose.  It  may  be  a  link  m  a 
chain,  but  it  cannot  make  a  diain  unless  other 
links  are  added*'  (Howard  Express  Co.  v.  Wile, 
14  P.  F.  Smith,  201.)  So  in  England  it  is  now 
settled  that  the  preliminary  question  of  law  for 
the  Court  is  not  whether  there  is  literally  no  evi- 
dence, but  whether  there  is  none  that  ought 
reasonably  to  satisfy  the  jury  that  the  fact  sought 
to  be  proved  is  established.  If  there  is  evidence 
on  which  the  jury  can  properly  find  the  question 
for  the  party  on  whom  the  onus  of  proof  lies,  it 
should  be  submitted ;  if  not,  it  should  be  with- 
drawn from  the  jury"  (Ryder  t;.  Wombwell,  Law 
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Rep.  4  Exch.  39 ;  Jewell  v.  Parr,  13  Com.  Bench, 
916.),     ,     ^ 

Again,  in  determining  whether  a  question  of 
fact  should  be  submitted  to  the  jury  on  the  evi 
dence  presented,  the  character  or  degree  of  the 
proof  required  should  also  be  taken  into  consider- 
ation. The  plaintiffs,  in  the  present  case,  were 
the  holders  for  value  before  maturity  of  negotiable 
paper.  The  presumption  in  their  favor  was  that 
they  were  bona  fide  holders  without  notice,  and 
to  affect  them  with  knowledge  of  such  fraud  as 
would  defeat  a  recovery,  the  evidence  should  be 
clear.  (Moorehead  z^.  Gilmore,  27  P.  F.  Smith, 
122.)  In  that  case  it  is  said  that  the  latest  de- 
cisions both  in  England  and  in  this  country  have 
set  strongly  in  favor  of  the  principle  that  nothing 
but  clear  evidence  of  knowledge  or  notice,  fraud 
or  mala  fides  can  impeach  ^<t  prima  facie  title  of 
a  holder  of  negotiable  paper  taken  before  matu- 
rity. It  is  of  the  utmost  importance  to  the  coun- 
try that  the  principle  should  be  strongly  adhered 
to,  however  hard  may  be  its  operation  in  particu- 
lar cases.  To  the  same  effect  are,  Goodman  v. 
Harvey  (4  Adolph.  &  Ellis,  870),  Goodman  v. 
Simmons  (20  Howard,  348),  and  Phelan  v.  Moss 
(17  P.  F.  Smith,  59). 

Considering  the  fiacts  and  circumstances,  relied 
on  by  the  defendant,  either  singly  or  collectively, 
we  are  of  opinion  that  they  were  insufficient  to 
justify  the  inference  sought  to  be  drawn  from 
them,  and  that  they  utterly  failed  to  furnish  that 
degree  of  proof  which  was  required  to  impeach 
the  prima  facie  right  of  the  plaintiffs,  and  should 
not  have  been  submitted  to  the  jury.  The  ninth 
and  tenth  assignments  of  error  are,  therefore, 
sustained. 

In  addition  to  the  insufficiency  of  the  testimony 
to  justify  an  inference  of  the  facts  to  be  proved, 
part  of  it  was  objectionable  on  another  ground. 
The  character  of  Sullivan  for  honesty  and  integ- 
rity in  187 1-2  was  irrelevant,  and  could  have  no 
other  tendency  than  to  mislead  or  prejudice  the 
jury.  AU  that  was  done  by  him  in  procuring 
defendant's  signature  to  the  note,  so  far  as  it 
tended  to  prove  fraud,  was  relevant,  but  his  gene- 
ral reputation  for  honesty  was  in  no  way  involved 
in  the  issue. 

The  learned  Judge,  in  that  part  of  his  charge 
covered  by  the  second  assignment,  fell  into  an 
error,  in  saying  to  the  jury  that  the  plaintiffs 
ought  not  to  recover  '*  if  there  was  any  evidence 
tending  to  show  that  they  were  connected  with 
or  had  any  knowledge  of  the  original  fraud." 
This  gave  the  jury  an  unwarrantable  latitude.  It 
by  no  means  follows  that  any  fact  is  to  be  ac- 
cepted as  true  because  evidence  has  been  intro- 
duced tending  to  prove  it.  It  frequently  occurs 
that  there  is  evidence  tending  to  prove  certain 
facts,  but  it  often  falls  far  short  of  establishing 
their  truth. 


There  is  nothing  in  any  of  the  remaining  assign- 
ments  that  calls  for  special  notice.  If  the  testi- 
mony had  been  such  as  to  justify  the  submission  of 
the  question  of  notice,  or  knowledge  of  the  fraud 
to  the  jury  there  would  be  no  just  ground  of  com- 
plaint. 

Judgment  reversed,  and  a  venire  facias  de  novo 
aTOrded. 

Opinion  by  Sterrett,  J.  Sharswood,  J., 
absent. 


Coittittott  iJleas— Hato^ 


C.  P.  No.  I.  April  13, 1878. 

Jordan  et  al..  Assignees,  etc.,  v.  Keller. 
Affidavit  of  defence — Suit  on  a  lost  note — //  is 
not  sufficient  that  the  copy  filed  should  be  ^^  cts 
near  as  can  be  ascertained' — Defendant  is 
entitled  to  indemnity  before  judgment  will  be 
given  against  him  on  a  lost  note — This,  not- 
withstanding the  copy  filed  shows  that  the  note 
is  not  negotiable. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note. 
The  note  having  been  lost,  the  plaintiff  filed 
this  copy : — 

Copy,  as  near  as  can  be  eucertained^  of  the  promissory 
note  upon  which  this  action  is  brought : — 
$".562^.  Harrisburg,  Pa.,  Jan'y  I,  1876. 

Two  years  after  uate  I  promise  to  pay  to  John  A.  Big- 
ler  twelve  thousand  five  hundred  and  sixty-two  and  -A'^j. 
dollars,  at  the  City  Bank  of  Harrisburg,  without  defalca- 
tion, for  value  received. 

(Signed)  P.  A.  Keller. 

The  plaintiff  also  filed  the  following  copy  of 
"acknowledgment  subsequently  made  by  the 
maker  of  the  note  :'* — 

Philadelphia,  October  12,  1876. 
The  amount  of  the  note  given  by  me  to  John  A.   Big- 
ler  about  the   1st  Jan'y,  '1876,  including  interest  to  the 
day  of  maturity,  viz. :  Jan.  i,  1878,  was  $12,5621^. 

P.  A.  Keller. 

The  affidavit  of  defence  suggested :  That  the 
copy  filed  does  not  entitle  plaintiff  to  judgment 
for  want  of  an  affidavit  of  defence ;  and  further, 
that  since  the  note  is  either  lost,  destroyed,  or 
negotiated,  and  cannot  be  produced  and  delivered 
to  defendant  upon  payment,  he  is  entitled  at 
all  events  to  indemnity  against  all  and  every 
liability  arising  thereupon,  before  judgment  can 
be  entered  against  him. 
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James  S,  Williams,  for  the  rule. 
The  copy  filed,  with  the  subsequent  acknowl- 
edgment of  the  existence  and  amount  of  the 
note,  is  sufficient  under  the  terms  of  the  Act  of 
March  28,  1835,  §  2  (Purdon's  Dig.  495). 

The  plaintiff  is  entitled  to  judgment  without 
giving  indemnity.  To  entitle  the  defendant  to 
indemnity  he  must  show  affirmatively  that  the 
lost  note  was  negotiable,  and  also  that  it  was  ne- 
gotiated. 

Pintard  v,  Tackington,  10  Johns.  Rep.  104. 

Rowley  v.  Ball,  3  Cow.  303. 

McNair  v,  Gilbeirt,  3  Wend.  344. 

Lazell  V,  Lazell,  12  Vt  443. 

Story  on  Prom.  Notes,  {106. 

2  Parsons  on  Notes  and  Bills,  290,  and  note  n. 
Negotiability  will  not  be  presumed  although 
the  note  is  alleged  to  have  been  "  negotiated." 

Hough  V.  Barton,  20  Vt  455. 
The  copy  filed  is  that  of  an  unnegotiable  note, 
and  the  defendant  has  not  denied  the  correctness 
of  the  copy,  nor  alleged  that  the  note  was  ne- 
gotiable, therefore  it  is  no  defence  in  a  suit 
against  the  maker,  that  the  payee  cannot  deliver 
the  note  upon  payment. 

Wain  V,  Bailey,  10  A.  &  E.  616. 

Price  V.  Price,  16  M.  &  W.  231. 

Hough  V,  Barton,  20  Vt.  455. 

Chitty  on  Bills,  293. 

Chitty  on  Contracts  (nth  Am.  ed.),  1138.  , 
Where  the  lost  note  sued  upon  is  not  negotiable, 
or  where,  though  negotiable,  it  is  payable  to 
order  and  imindorsed  or  specially  indorsed,  or 
where  it  is  shown  to  have  been  destroyed,  de- 
fendant can  run  no  risk  by  payment  without  its 
delivery,  and  plaintiff  is  entitled  to  recover 
without  giving  a  bond  of  indemnity. 

2  Daniel  on  Negotiable  Instruments,  {  1 481. 

2  Parsons  on  Notes  and  Bills,  289. 
Hood  Gilpin  Twith  him  C*.  Gilpin),  contra. 
The  copy  filea  does  not  purport  to  be  a  true 
copy  of   the    instrument    upon  which  suit  is 
brought.     Unless  such  a  copy  is  filed,  no  judg- 
ment can  be  recovered. 

Reigel  v,  Breidenhart,  I  T.  &  H.  Prac.  385,  n, 

Shaw  V,  Baildon,  Id.  383,  «. 

Wilson  V.  Kahn,  I  Weekly  Notes,  444. 
Where  an  action  is  brought  upon  a  lost  note, 
indemnity  must  be  offered  before  suit  can  be 
maintained.  The  remedy  is  an  equitable  one, 
and  he  who  would  have  equity  must  do  equity. 
The  sufficiency  of  indemnity  is  for  the  Court. 

Bisbing  V,  Graham,  2  H.  14. 

Keyes's  Appeal,  15  Sm.  196. 

Yerkes  v,  Mooney,  I  Weekly  Notes,  433. 

Foster  v.  Sandeman,  5  Phila.  133. 

Snyder  v.  Wolfley,  8  S.  &  R.  328  (Lottery  ticket). 

C.  A.  V. 
April  20,  1878.  The  Court.  To  take  judg- 
ment for  want  of  an  affidavit  of  defence  a  copy 
of  the  instrument  which  creates  the  obligation  to 
pay  money  must  first  be  filed.  Here  the  plain- 
tiff files  "a  copy  as  near  as  can  be  ascertained." 
This  is  not  enough. 


The  defendant  very  properly  says  that  if  he 
was  satisfied  that  the  note  was  not  negotiable  he 
would  pay  it  although  lost,  but  that  question  be- 
ing left  in  dpubt  by  the  inability  of  the  plaintiff 
to  file  an  exact  copy,  he  requires  first  to  be  in- 
demnified. 

Rule  discharged. 

Oral  opinion  by  Biddle,  J, 


C.  P.  No.  I.  June,  1875. 

Meylert  v.  White  &  Braley  and  the  Lan- 
caster Fire  Insurance  Company  et  al., 
garnishee. 

Foreign  cUtachment —  When  it  will  lie — Garni sh- 
ment — Foreign  corporations  cannot  be  made 
garnishees. 

Rule  to  show  cause  of  action  and  why  a  for- 
eign attachment  should  not  be  dissolved. 

A  writ  of  foreign  attachment  was  issued  by 
plaintiff  against  the  defendants  and  twenty-six 
fire  insurance  companies  (twenty  of  which  were 
incorporated  by  other  States  and  foreign  coun- 
tries), garnishees.  The  above  rule  was  entered 
on  the  plaintiff,  who  filed  the  following  affidavit 
as  a  cause  of  action. 

"  A.  P.  Meylert,  being  duly  sworn,  says  that  he  con- 
tracted with  the  defendants  to  trade  certain  real  estate, 
situate  in  Sullivan  Co.,  Pa.,  for  their  Lithography,  Print- 
ing, Engraving,  and  Book  Manufacturing  Establishment 
and  business  in  Buffalo,  New  York.  A  copy  of  their 
offer,  which  was  accepted,  etc.,  is  hereto  attached,  and 
marked  Exhibits  '  A*  and  '  B.'  That  the  defendants  hare 
broken  their  contracts  and  refused  to  comply  with  the  same, 
whereby  a  right  of  action  has  accruea  to  the  plaintiff. 
Deponent  says  that  the  real  estate  which  he  was  to  con- 
vey he  contracted  for  at  the  price  of  fifty  thousand  dollars, 
and  he  is  advised  by  his  counsel  that  the  measure  of  dam- 
ages is  the  difference  between  the  cost  of  said  real  estate  to 
him,  and  the  value  of  their  property. 

A.  P.  Meylert." 

Exhibits  "A**  and  '<  B"  were  letters,  one  from 
the  defendants  to  plaintiff  stating  their  terms  of 
trade,  the  other  from  the  plaintiff  to  the  defend- 
ants accepting  their  offer.  It  also  appeared  that 
before  an  actual  transfer  of  the  properties  took 
place,  defendants'  property  was  destroyed  by  fire, 
whereupon  plaintiff  brought  this  suit  and  issued 
the  above  writ,  attaching  the  insurance  money  in 
the  various  companies. 

D,  C.  Harrington  showed  cause. 

This  claim  is  capable  of  being  reduced  to  a 
certainty;  a  foreign  attachment  will  therefore  lie. 
Garland  &  Bieme  v.  Cunningham,  i  Wr.  228. 
Strock  V,  Little,  9  Wr.  416. 
Fisher  v,  Consequa,  2  Wash.  C.  C.  382. 

A  non-resident  person  may  be  made  a  garnishee 
if  he  can  be  served.  A  foreign  corporation  is  a 
"  person**  liable  to  a  suit  of  foreign  attachment. 
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The  Acts  of  Assembly  require  foreign  insurance 
companies  doing  business  in  this  State  to  have  a 
resident  agent  on  whom  service  can  be  made. 

Act  of  March  21,  1849,  Purd.  Dig.  287,  {  30. 
Act  of  April  4,  1873,  P.  L.  27,  2  13. 
Bushel  V.  Ins.  Co.,  15  S.  &  R.  173. 
S.  C.  Ferkins,  contra. 

Foreign  attachment  will  not  lie  for  speculative 
or  unliquidated  damages  resulting  from  a  breach 
of  contract,  but  only  such  as  may  be  reduced  to 
certainty  by  a  definite  standard. 
Strock  V.  Little,  supra, 
Clark's  Exec.  v.  Wilson,  3  Wash.  C.  C.  560. 
Hazard  v,  Jordan,  12  Ala.  180. 
The  damages  that  can  be  recovered  here  are 
necessarily  unliquidated  and  wholly  speculative, 
and  as  there  is  no  allegation  of  fraud,  can  be  but 
nominal.   Foreign  attachment,  therefore,  will  not 
lie. 

Meason  v.  Kaine,  17  Sm.  126. 
Bitnerr.  Brough,  II  P.  S.  R.  127. 
Dumars  v.  Miller,  10  Ca.  319. 
Hertzog  v.  Hertzog,  Ibid.  418. 
McNair  v.  Compton,  ii  Ca.  23. 
Foreign  corporations  cannot  be    made  gar- 
nishees. 

Barron  v.  Morrison,  3  T.  &  H.,  Pr.  286. 
Christmas  v.  Biddle,  I  H.  223. 
The  Acts  of  Assembly  above  quoted  do  not 
make  the  corporations  liable  to  garnishment  in 
respect  to  debts  due  by  them  to  non-resident 
debtors. 
Rule  absolute. 

A  rule  was  afterwards  entered  to  amend  the 
affidavit  to  show  cause  of  action,  which  was  subse- 
quently discharged. 

(A  writ  of  error  was  taken  to  the  Supreme 
Court,  but  the  case  was  afterwards  settled.) 

[See  Eldridge  v.  Robinson,  4  S.  &  R.  548,  an4  Jacoby 
V,  GogeU,  5  S.  &  R.  450.] 


^rpjans'  €ourt. 


April  15,  1878, 
Colehower's  Estate. 
Guardians  and  trustees —  Where  one  is  appointed 
a  guardian  by  wilij  the  evident  intention  of  tes- 
tator being  to  appoint  a  trustee,  the  appoint- 
ment will  be  considered  as  that  of  a  trustee. 
Sur  petition  for  citation  to  guardian  to  show 
cause  why  he  should  not  file  hb  account  and 
answer. 


After  attaining  the  age  of  consent,  Maggie  J. 
Colehower,  a  minor,  was  permitted  to  make 
choice  of  a  guardian,  at  whose  instance  a  citation 
was  issued,  directed  to  the  former  guardian, 
directing  him  to  appear  and  show  cause  why  he 
should  not  file  an  account.  The  answer  set  up 
that  on  February  3d,  1865,  David  Evans,  the  re- 
spondent, was  duly  appointed  guardian  of  the 
person  and  estate  of  the  said  minor.  That  the 
minor's  estate  was  derived  through  the  following 
clause  in  the  will  of  Sarah  E.  Colehower,  de- 
ceased, the  mother  of  the  minor : — 

"  I  give,  devise,  and  bequeath  all  the  rest  and  residne 
of  my  personal  estate,  and  the  proceeds  of  my  real  estate 
which  may  have  been  sold,  or  if  not  sold,  the  said  real  es- 
tate, and  also  the  brick  house  and  lot  of  ground  in  which 
I  now  reside  (after  deducting  the  expenses  of  their  educa- 
tion, clothing,  &c.),  unto  my  four  children,  Elizabeth, 
Charles  T.,  Sallie  B.,  and  Maggie  J.,  and  their  heirs,  the 
same  to  be  divided  between  them  or  the  survivor  of  them, 
and  the  heirs  of  any  deceased  child,  in  equal  shares  or 
parts,  when  the  youngest  of  my  children,  then  living,  shall 
have  arrived  at  the  age  of  eighteen  years." 

That  the  testatrix  appointed  respondent  the 
executor  of  her  will  and  guardian  of  the  persons 
and  estates  of  her  minor  children,  and  that  on 
settlement  of  the  estate  of  the  said  Sarah  E.  Cole- 
hower the  sum  of  $6149.14  had  been  awarded 
to  the  respondent  as  guardian  of  the  said  minors. 
That  the  period  for  the  division  of  the  estate  will 
not  arrive  until  the  yoimgest  child  shall  have  at- 
tained the  age  of  eighteen  years,  and  that  until 
then  the  interest  of  the  minor  named  in  the  peti- 
tion cannot  be  ascertained. 

H.  M.  Decherty  for  the  petitioner. 

J,  IV\  Barnard,  contra. 

April  27, 1878.  The  Court  (after  reciting  the 
facts).  The  Act  of  April  8,  1833  (Pur.  411), 
which  provides  that  every  person  competent  to 
make  a  will,  being*  the  father  of  any  minor  child 
unmarried,  may  devise  the  custody  of  such  child 
during  his  or  her  minority,  or  for  any  shorter 
period,  raises  a  presumption  that  no  person  but 
the  father  may  exercise  that  authority.  The  ap- 
pointment of  David  Evans,  as  guardian  by  the 
will  in  question,  would  seem,  therefore,  at  first 
sight,  to  be  a  nullity.  But  although  she  named 
him  as  guardian,  the  intention  of  the  testatrix,  as 
disclosed  by  the  various  provisions  of  the  will, 
evidently  was  to  constitute  him  a  trustee  for  the 
benefit  of  her  children.  It  was  said  in  Vanarts- 
dalen  v.  Same  (2  H.  384),  in  the  case  of  a  testa- 
mentary appointment  of  a  guardian  by  a  grand- 
father :  "It  is  plain  the  testator  does  not  mean 
to  interfere  with  the  natural  right  of  the  father  to 
the  custody  and  care  of  his  diildren.  All  that 
is  intended  is  to  commit  the  management  of  the 
estate  to  his  executors,  who  are  appointed  guar- 
dians of  the  children.  It  is  of  no  sort  of  conse- 
quence that  he  designates  them  as  guardians, 
rather  than  as  trustees  or  curators  of  the  estate 
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for  the  benefit  of  the  infants.  The  will  must  re- 
ceive such  a  construction  as  is  beneficial  to  the 
minors,  at  the  same  time  carrying  out  the  inten- 
tion of  the  testator.** 

It  will  not  be  denied  that  the  testatrix  had  a 
right  to  couple  with  the  disposition  of  her  pro- 
perty such  conditions  as  she  chose  to  impose. 
Accordingly  she  left  to  her  children  an  estate, 
and  committed  its  charge  and  their  maintenance 
to  the  respondent,  whom  she  styled  their  guar- 
dian. By  the  terms  of  the  will  the  present  minor 
took  a  vested  interest  at  the  death  of  the  mother, 
subject  to  be  divested  in  the  event  of  the  minor's 
death  under  eighteen  years  of  age  without  issue. 
(Deane  v.  Test,  9  Ves.  147,  152 ;  Davidson  v, 
Dallas,  14  Ves.  576.)  The  trust  thus  created  in 
the  guardian  was  intended  to  continue  as  an 
active  trust  until  the  happening  of  the  contin- 
gency. In  such  a  case  the  court  will  not  take  the 
trust  out  of  the  hands  of  one  in  whom  the  te^ca- 
trix  had  placed  it,  and  confide  it  to  another,  who 
can  exercise  no  other  or  greater  right  over  it  than 
could  be  exerted  by  the  original  custodian.  This 
was  the  doctrine  of  Bamett's  Appeal  (10  Wr. 
392),  supported  by  numerous  authorities  there 
quoted. 

It  may  be  objected  to  this  that  the  moneys  of 
the  minors  were  actually  awarded  by  the  Orphans* 
Court  to  the  respondent  as  guardian.  But  while 
it  is  true  that  the  coiut  adopted  the  term  by  which 
he  was  designated  in  the  will,  they  surely  did  not 
intend  to  abridge  any  of  the  rights  or  to  lessen 
any  of  the  duties  which  had  been  created  by  that 
instrument.  The  rights  and  duties  thus  created 
were  clearly  those  of  a  trustee,  and  with  the  will 
of  the  testatrix  before  them,  it  is  not  fair  to  pre- 
sume otherwise  than  that  the  court  awarded  the 
fund  to  the  respondent  as  a  trustee  for  the  minors. 
To  take  the  share  of  the  petitioner  out  of  the 
hands  of  the  respondent  would  lead  to  the  em- 
barrassment, in  the  case  of  her  death  before 
eighteen  years  of  age,  o^  a  separate  administra- 
tion account,  and  a  re-transfer  of  the  fund,  with- 
out any  possible  benefit  as  a  compensation.  For 
these  reasons  the  prayer  of  the  petition  is  refused. 

Opinion  by  Ashman,  J. 


U.  g)-  Cirmit  eourt— 
IBqultg. 

April,  1878. 

National  State  Bank  of  Camden  v.  Pierce 
etal. 

Injunction — '•Taxation  of  national  banks  located 
in  another  State — Term  **  located*^  defined— 
Acts  of  Assembly  of  12  April,  1867;  ^  April, 
J 868;  22  December,  1869;  and  31  March, 
1870. 

For  purposes  of  State  taxation  a  national  bank  of  the 
United  States  is  not  located vr'iihm  a  State  in  which  itcairies 
on  no  business  except  that  of  receiving  deposits. 

Hearing  sur  bill  and  answer. 

This  bill  was  filed  to  restrain  the  tax  collector 
of  Philadelphia  from  collecting  taxes  for  the  past 
ten  years,  assessed  by  the  bank  assessors  under 
the  Acts  of  Assembly  of  12  April,  1867  (P.  L. 
74),  2  April,  1868  (P.  L.  55),  22  Dec.  1869  (P. 
L.  for  1870,  1373),  and  31  Mar.  1870  (P.  L. 
42),  upon  the  capital  stock  of  the  National  State 
Bank  of  Camden.  The  bank,  while  doing  busi- 
ness in  Camden,  New  Jersey,  opened  an  office  in 
the  city  of  Philadelphia  for  the  purpose  of  receiv- 
ing deposits  which  at  the  close  of  each  day  were 
carried  to  the  bank  in  Camden.  The  plaintiffs 
averred  that  no  notes  had  been  discounted  or 
money  loaned  or  any  banking  business  done  by 
them  in  the  State  of  Pennsylvania,  and  that  they 
had  already  paid  a  similar  tax  m  accordance  with 
the  laws  of  New  Jersey. 

The  Act  of  April  12,  1867,  §  i,  provides  for  a 
tax  on  **  all  the  shares  or  stocks  held  by  any  per- 
son in  any  bank  incorporated  by  or  in  pursuance 
of  any  law  of  the  government  of  the  United 
States,"  and  in  §  2,  provides  that  assessors  shall 
visit  all  the  United  States  banks  "located  within 
the  county  or  district,  for  which  the  assessor  is 
appointed  [and  thereupon]  assess  all  of  the  stock- 
holders resident  within  the  county  or  district  for 
which  he  is  appointed."  Sect.  4  provides  for  the 
assessment  of  *  *  shares  of  stock  of  said  banks  held 
by  persons  resident  without  the  proper  districts." 
The  Act  of  1869  provides  for  the  taxation  of 
United  States  Banks  **  located  in  this  conmion- 
wealth."  The  Act  of  1870  provides  for  the 
taxation  of  the  shares  of  national  banks ''  located 
within  this  State." 

John  Goforth,  for  the  plaintiffs. 

Samuel  Gustine  Thompson,  contra.  The  Acts 
of  Assembly  provide  for  a  tax  upon  the  capital 
stock  of  all  banks  located \n  this  State,  and  include 
such  cases  as  this.  If  the  plaintifi&  do  business 
here,  they  ought  to  pay  taxes. 

April  23,  1878.  The  Court.  Decree  for  the 
plaintiffs,  and  perpetual  injunction  granted  as 
prayed  for. 
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S)ti]preme  Cotirt, 


Jan.  '76, 102.  February  7,  1878. 

Montgomery's  Appeal. 
Wharton's  Estate. 

Decedents*  estates — Executors  and  administra- 
tors —  Commissions —  When  five  per  cent,  exces- 
sive—  When  a  gross  sum  will  be  awarded  as 
compensation  for  services  —  Executor*  s  ac- 
counts. 

Although  a  certain  percentage  on  the  amount  of  an  estate 
is  often  a  convenient  and  fair  method  of  computing  the 
compensation  of  executors  or  trustees,  the  real  inquiry  in 
every  case  should  be  what  have  the  services  rendered  been 
actually  worth. 

A  trust  company,  exempted  by  law  from  responsibility  for 
loss  arising  from  depreciations  in  value  of  stocks  and  securi- 
ties received  by  them  in  a  fiduciary  capacity,  was  appointed 
executor  of  an  estate,  the  appraised  value  of  which  was 
$34,000.  Subsequent  dividends  and  interest  received 
increased  the  amounts  with  which  they  charged  themselves 
in  their  account  to  ^2,000.  The  bulk  of  the  estate  re- 
mained unconverted  in  the  hands  of  the  executors,  and  at 
the  request  of  the  residoury  legatee  was  to  be  transferred  to 
her  in  specie.  The  Orphans*  Court  having  allowed  the 
executors  conmiissions  at  the  rate  of  5  i>er  cent,  on  the 
amount  with  which  they  charged  themselves  in  their 
account,  this  allowance  was  reduced  by  the  Supreme 
Court  to  a  gross  sum  of  I500  with  an  additional  |ioo  for 
counsel  fee. 

It  was  further  decreed  that  the  executors,  also  being 
trustees  under  the  will  as  to  |20,ooo  of  the  estate  for  certain 
purposes,  will  be  entitled  to  an  additional  allowance  of 
$200  when  they  shall  have  converted  ;$20,ooo  of  the  assets 
of  the  estate  into  cash'and  passed  it  to  the  credit  of  the 
trust  estate,  but  this  allowance  is  not  to  be  credited  upon 
their  account  until  conversion  has  actually  been  accom- 
plished. 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia County. 

This  was  an  appeal  by  John  T.  Montgomery 
and  Alida  G.  his  wife,  from  a  decree  in  the 
estate  of  Edward  Wharton,  deceased. 

The  following  facts  appeared  :  Edward  Whar- 
ton died  in  1873,  having  made  his  last  will,  by 
which,  after  making  a  provision  in  trust  of 
{20,000  for  a  friend  and  an  infant  son,  he  de- 
vised and  bequeathed  all  the  residue  of  his  estate 
to  his  sister,  Alida  G.  Montgomery,  and  appointed 
the  Pennsylvania  Company  for  Insurance  on 
Lives,  etc.,  executors.  The  executors  filed  their 
account,  showing  that  the  estate  lef^  by  the  dece- 


dent consisted  almost  entirely  of  stocks  appraised 
at  {34,460,  which  amount  was  increased  by  divi- 
dends, interest,  etc.,  received  up  to  the  time  of 
filing  the  account,  to  {42,385. 

The  executors  claimed  commissions  upon  this 
latter  sum  at  the  rate  of  five  per  cent.  The  audi- 
tor to  whom  the  account  was  referred,  after  stat- 
ing that  it  was  a  mistaken  view  to  suppose  that 
executors'  commissions  were  to  be  paid  as  com- 
missions, and  not  as  compensation  for  labor,  care, 
and  responsibility,  and  that  a  gross  sum  in  ac- 
cordance with  the  value  of  the  services  rendered, 
might  be  awarded  to  them  (In  re  Harland's  Ac- 
coimts,  5  Rawle,  330),  reported  as  follows : — 

**  It  is  in  view  of  this  decision,  the  facts  above 
referred  to,  and  the  peculiar  fitness  of  the  case  in 
hand  for  departing  from  the  custom  of  paying  the 
executors  in  the  form  of  commissions,  that  your 
auditor  has  determined  upon  the  award  of  a  sum 
in  gross  to  them  for  their  compensation.  In 
order  that  your  honorable  Court  may  the  more 
readily  and  better  imderstand  the  whole  ground  ot 
your  auditor's  determination,  it  will  be  necessary 
to  refer  to  some  facts  appearing  in  the  account 
and  others  coming  to  his  notice  through  the  coun- 
sel of  the  parties  in  interest.  An  examination  of 
the  account  will  show  that  the  estate,  as  it  came 
to  the  executors'  hands,  consisted  wholly  of 
stocks  and  a  small  amount  of  furniture.  The 
subsequent  receipts  were  only  of  stocks  and  cash 
dividends  and  interest.  The  debts  paid  were 
seven  in  all,  besides  the  one  contested  before 
your  .auditor ;  and  these  debts,  he  is  satisfied  from 
what  occurred  before  him,  were  paid  with  the 
approval,  and  after  the  examination  of  the  resid- 
uary legatee,  who  also  took  the  furniture,  at  the 
appraised  value.  When  the  original  account  was 
filed,  none  of  the  stocks  had  been  converted  into 
cash,  but  the  supplemental  account  shows  the  sale 
of  some,  and  under  the  decision  above  made  with 
reference  to  the  {20,000.00  legacy,  it  will  be 
necessary  to  convert  enough  of  them  to  provide 
that  fund.  It  appears  then  that  all  but  about 
{16,000  worth  of  the  stocks  have  been  or  will 
have  to  be  converted  into  cash  by  the  executors." 

Then,  after  stating  that,  under  the  ruling  of 
Stearly's  Appeal  (2  Wr.  525),  and  McCausland's 
Appeal  (Id.  470),  the  executors  could  not  claim 
compensation  for  an  extra  risk  said  to  have  been 
incurred  by  them  in  not  changing  stock  into  a 
legal  investment,  he  continued :  **  Under  all  the 
circumstances  of  the  case,  the  almost  total  absence 
of  authorized  responsibility  and  the  very  slender 
services  performed,  your  auditor  is  of  the  opinion 
that  the  accountants  would  be  liberally  compen- 
sated by  the  sum  of  {500,  and  this  he  accordingly 
awards  them.  The  credits  claimed,  therefore,  of 
{2095.26  and  {11.48  are  refused,  and  it  is  also 
ordered  that  the  accountants  allow  interest  on 
these  sums  at  the  rate  of  4  per  cent,  from  the  time 
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they  were  credited  with  them  respectively.  With 
these  exceptions,  the  credits  claimed  in  the 
account  and  supplemental  account  are  allowed." 

To  this  report  the  executors  filed  exceptions, 
which  were  sustained  in  the  Orphans'  Court, 
Hanna,  J.,  saying :  *'  The  auditor  has  examined 
with  great  care  the  questions  presented  to  him, 
and  conscientiously  performed  the  duties  assigned 
to  him,  but  we  are  obliged  to  disagree  with  his 
views  upon  the  subject  now  brought  to  our  notice. 

"  In  Harland*s  accounts  (5  Rawle,  330),  Gib- 
son, C.  J.,  says  that  the  compensation  of  account- 
ants, though  usually  awarded  in  the  form  of  com- 
missions, is  not  determinable  by  any  established 
practice  or  rule,  being  graduated  to  the  responsi- 
bility incurred,  the  amount  of  the  estate,  and  the 
sum  of  the  labor  expended.  Recognizing  the 
principle  thus  announced,  executors  and  other 
trustees,  for  the  faithful  performance  of  the  ordi- 
nary duties  of  the  trust,  have  generally  been  com- 
pensated by  a  commission  of  five  per  cent,  upon 
the  amount  of  the  personal  estate,  and  two  and 
one-half  per  cent,  upon  the  proceeds  of  real 
estate.  This  has  become  the  established  practice 
and  rule.  And  where  additional  trouble  has  been 
occasioned  in  the  settlement  of  the  estate,  an 
increased  commission  has  been  frequently  allowed. 

'*In  Robinson's  Estate  (5  Phila.  Rep.  99),  it 
was  decided  by  this  Court,  Ludlow,  J.,  in  view 
of  want  of  proper  care  and  use  of  certain  moneys 
of  the  estate  by  the  executor,  though  under  a 
claim  of  right,  that  his  commissions  should  be 
reduced  to  three  per  cent.  And  by  reason  of  his 
responsibilities  for  certain  securities,  investments 
of  the  testator,  he  was  allowed  two  and  one-half 
per  cent,  as  custodian  of  the  certificates.  In  the 
late  case  of  Eshleraan's  Appeal  (24  Sm.  42), 
the  estate,  consisting  of  realty  and  personalty, 
amoimted  to  about  ;f  75,000,  and  a  commission  of 
five  per  cent,  was  allowed  upon  the  personalty, 
and  two  and  one-half  per  cent,  upon  the  pro- 
ceeds of  the  real  estate.  We  think  the  general 
rule  mentioned  applicable  to  the  present  estate. 
There  were  no  extraordinary  services  performed, 
but,  as  in  Eshleman's  Appeal,  it  was  "attended 
with  the  quantity  of  trouble,  care,  and  responsi- 
bility, which  the  settlement  of  intestates'  estates 
ordinarily  imposes."  The  executors  here  are 
entitled  to  the  same  compensation  as  would  be 
allowed  individuals.  That  they  are  a  corporation 
does  not  create  any  dbtinction.  The  same  duties 
are  required,  and  similar  responsibilities  incurred. 
Nor  can  they  then  be  expected  to  execute  trusts 
without  just  compensation.  They  incur  expense 
for  reliable  officers,  clerks,  and  other  employ&j 
are  subject  to  taxation  of  their  real  and  personal 
estate,  and  the  individuals  composing  the  corpo- 
ration are  entitled  to  a  return  for  the  risk  of  the 
capital  invested,  and  liable  for  the  honesty  and 
careful  management  of  their  employ&." 


A  decree  was  entered  awarding  the  executors 
the  sum  claimed  by  them.  From  this  decree 
Mrs.  Montgomery,  the  residuary  legatee,  and  her 
husband  appealed. 

John  Cadwaladfr^Jr,,  for  the  appellants. 

The  allowance  of  five  per  cent,  commissions 
on  personal  estate  in  the  executor's  hands,  the 
greater  portion  of  which  was  invested  in  securi- 
ties merely  to  be  transferred  to  the  legatee,  was 
excessive. 

Pusey  V.  Clemson,  9  S.  &  R.  204. 
Walker's  Estate,  9  S.  &  R.  223. 
Stevenson's  Appeal,  4  Wh.  98. 
Whelen's  Appeal,  20  Sm.  431. 

Especially  so,  in  view  of  the  fact  that  by  the 
Act  of  April  6,  1870  (P.  L.  986),  the  Pennsyl- 
vania Company  were  specially  exempted  fi-om 
liability  for  the  depreciation  of  securities  with- 
held by  them  from  conversion. 

Until  the  trust  account  for  the  |2o,ooo  is  set- 
tled, they  certainly  have  no  claim  for  commissions 
upon  that  sum. 

The  coiu-se  of  the  auditor  in  awarding  a  gross 
sum  for  compensation  instead  of  a  percentage  is 
fiilly  sustained,  not  only  by  the  case  of  Harbmd's 
Accounts  (5  Rawle,  330),  but  by  the  late  case  of 
Carrier's  Appeal  (29  Sm.  230). 

John  G.Johnson,  contra. 

No  evidence  was  produced  before  the  aucjitor 
as  to  the  nature  of  the  executor's  services,  etc, 
and  he  had  no  right  to  undertake  to  weigh  or 
consider  them. 

Executors  in  Pennsylvania  are  allowed  two  and 
a  half  per  cent  for  the  mere 'responsibility  of  the 
office,  apart  from  the   trouble.      The  ordinary 
trouble  of  administering  an  estate  entitles  them 
to  a  similar  percentage  additional  in  estates  less 
than  {100,000  as  compensation. 
Stevenson's  EsUte,  4  Wh.  98. 
Gable's  Appeal,  12  Casey,  395. 
Eshelman's  Appeal,  24  Sm.  42. 

There  is  nothing  in  this  case  to  take  it  out  of 
the  ox^inary  rule.  The  estate  was  invested  in 
hazardous  stocks,  which  the  executors  held  until 
the  last  moment,  and  then  converted  the  major 
part  of  them  at  prices  greatly  above  the  appraised 
value. 

In  all  the  cases  in  which  an  allowance  of  less 
than  five  per  cent,  was  made,  there  were  circum- 
stances of  an  exceptional  character,  which  ren- 
dered a  smaller  allowance  proper. 

March  11, 1878  The  Court.  The  compen- 
sation of  a  trustee  of  any  character  may  be  ar- 
rived at,  as  a  matter  of  convenience,  by  the  way 
of  a  percentage  on  the  amount  of  receipts  and 
disbursements.  But  after  all,  on  all  authority, 
it  is  a  question  not  of  percentage  but  of  compen- 
sation. When  the  Court  has  fairly  responded  to 
the  interrogatory,  how  much  has  the  trustee 
earned,  it  has  discharged  its  whole  duty  in  the 
premises.^ 
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It,  therefore,  comes  to  nothing  to  say  the  per- 
centage is  large  or  the  percentage  is  small  as  com- 
pared with  the  estate,  if  the  executor  has  received 
neither  less  nor  more  than  what  his  services  are 
worth. 

This  is,  in  effect,  but  a  restatement  of  the  doc- 
trine of  Harland's  Appeal  (5  Rawle,  323).  Gib- 
son, C.  J.,  in  speaking  of  this  matter,  says  that 
though  compensation  is  ''usually  awarded  in  the 
forai  of  a  commission,  the  rate  is  not  determina- 
ble by  any  established  practice  or  rule,  being 
graduated  to  the  responsibility  incurred,  the 
amount  of  the  estate,  and  the  sum  of  the  labor 
expended.  It  may  be  awarded  even  in  a  gross 
sum,  according  to  a  common  practice  in  the 
country,  which  I  take  to  be  the  preferable  one, 
as  it  necessarily  leads  to  an  examination  of  the 
nature,  items,  and  actual  extent  of  the  services, 
which  the  adoption  of  a  rate  per  cent,  has  a  ten- 
dency to  leave  out  of  view."  So  it  is  said  by 
Strong,  J.,  in  McCausland's  Appeal  (2  Wright, 
466),  ''commissions are  given  as  a  compensation 
fw  labor  and  responsibility,  and  where  neither 
the  one  has  been  performed  nor  the  other  in- 
curred, there  is  nothing  to  be  compensated." 
This  sancie  general  idea  runs  through  all  the  cases, 
and  it  is  useless  to  enumerate  them.  Whilst  a 
percentage  is  constantly  spoken  of  and  used,  be- 
cause of  its  convenience,  yet  it  is'compensation, 
nothing  more  nor  less,  that  is  steadily  kept  in 
view. 

Our  present  inquiry  is,  was  the  allowance  by 
the  Orphans*  Coiurt  to  the  Pennsylvania  Company 
for  the  Insurance  on  Lives,  etc. ,  a  fair  and  just 
compensation  for  the  services  rendered  by  it  as 
executor  in  the  settlement  of  the  estate  of  Edward 
Wharton,  deceased?  A  review  of  the  facts,  as 
presented  to  us  by  the  auditor  and  the  accounts 
filed  by  the  appellee,  warrant  us  in  saying  it  was 
not,  that  it  was  much  more  than  was  earned. 
Five  per  cent,  was  charged  and  allowed  on  forty- 
one  thousand  nine  hundred  and  five  dollars,  the 
whole  estimated  value  of  the  estate.  This  estate, 
excepting  one  hundred  and  six  or  seven  dollars' 
worth  of  furniture,  passed  to  the  residuary  legatee 
at  the  appraised  value,  consisted  wholly  of  stocks 
and  loans,  and  of  these  an  amount,  not  exceed- 
ing in  value  four  thousand  dollars,  had  been  con- 
verted into  cash  at  the  time  the  accoimtswere 
filed.  Debts  and  expenses  of  various  kinds, 
amounting  to  about  five  thousand  dollars,  had 
been  at  that  period  paid,  and  the  stock  dividends 
and  interest  on  the  loans  had  been  collected. 

If  to  these  we  add  the  ordinary  services  of  prov- 
ing the  will,  appraising  the  assets,  filing  the  inven- 
tory, etc.,  we  have  the  sum  total  of  all  that  was 
done  by  this  corporation  for  this  estate.  When, 
in  connection  with  this  meagre  array  of  services, 
we  consider  the  fact  that,  by  an  Act  of  Assembly, 
this  corpoi-ation  is  relieved  of  all  responsibility, 


which  otherwise  might  attach  to  it  from  a  depre- 
ciation of  the  stocks  whilst  in  their  possession,  we 
cannot  but  think  that  it  was  far  overpaid  in  the 
charge  and  allowance  of  two  thousand  and  ninety- 
five  dollars  in  addition  to  one  hundred  dollars  as 
a  counsel  fee.  We  incline  rather  to  approve  the 
auditor's  award  of  five  hundred  dollars,  with  the 
counsel  fee,  as  a  more  fair  and  just  compensation. 

As  we  are  not  certainly  informed  whether,  ' 
since  the  filing  of  the  accounts  now  in  hand,  the 
executor  has  converted  stocks  sufficient  to  meet 
the  legacy  of  Mrs.  Lawrence,  we  may  add  that  if 
this  has  been  done,  or  if  not  so  done,  when  such 
conversion  is  made,  and  the  proceeds  thereof 
passed  to  the  credit  of  the  trust  estate,  an  addi- 
tional allowance  may  be  made  to  this  executor  in 
a  sum  not  exceeding  two  hundred  dollars,  to  be 
paid  out  of  the  residuary  estate.  It  is  to  be  un- 
derstood, however,  that  this  is  to  be  credited  on 
the  executor's  account  as  of  the  date  when  the 
conversion  of  the  stock  into  cash  has  been  accom- 
plished, and  the  proceeds  passed  to  the  trust, 
that  it  is  not  to  be  dated  back  so  as  to  anticipate 
interest  due  to  the  estate,  for  this  is  a  method  of 
anticipating  the  compensation  which  may  result 
from  future  survices  that  is  not  commendable. 

The  decree  of  the  Orphans'  Court,  so  far  as  it 
embraces  thp  compensation  of  the  executor,  is 
now  reversed  at  the  costs  of  the  appellee,  and  the 
report  of  the  auditor  is  restored  and  confirmed. 

Opinion  by  Gordon,  J.  Woodward,  J.,  ab- 
sent.    Paxson,  J.,  dissents. 


Oct.  &  Nov.  *77, 64.  Nov.  12,  1877. 

Hindman's  Appeal. 

Domicile  —  What  constitutes  —  What  acts  prove 
a  change  of  domicile — Auditor* s  report —  Wlien 
the  findings  of  auditor  as  to  matters  of  fact  are 
subject  to  review  in  Supreme  Court, 

A  man's  domicile  is  that  place  in  which  he  has  fixed  his 
habitation  without  any  present  intention  of  removing  there- 
from. 

Per  Mercur,  J.  Vattel's  definition  of  domicile  as  "  a 
fhced  place  of  residence,  with  an  intention  of  always  stay- 
ing there,"  is  too  limited  to  apply  to  the  migratory  habits 
of  the  people  of  this  coontry.  So  narrow  a  construction 
woold  deprive  a  large  proportion  of  our  people  of  any 
domicile. 

The  ascertainment  of  a  man's  domicile  depends  not 
upon  proving  certain  facts,  but  whether  all  the  facts  and 
circumstances,  taken  together,  tending  to  show  that  a  man 
has  his  home  or  domicile  in  one  place,  overbalance  all  the 
like  proofs  tending  to  establish  it  m  another. 

Abington  v.  North  Bridgewater,  23  Pick.  170,  followed. 

A  mere  intention  to  remove  permanently,  without  an 
actual  removal,  works  no  change  of  domicile ;  nor  does  a 
mere  removal  from  the  State  without  an  intention  to  reside 
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elsewhere.  But  when  a  person  sells  all  his  land,  gives  up 
all  his  business  in  the  State  in  which  he  had  lived,  takes 
his  movable  property  with  him,  and  establishes  his  home 
in  another  State,  such  9iCt&  prima  fade  prove  a  change  of 
domicile.  Vague  and  uncertain  evidence  of  declarations 
tending  to  show  a  contrary  intention,  not  acted  upon^  can- 
not remove  the  legal  presumption  thus  created. 

When  an  auditor  reports  facts  directly  proved  by  the 
witnesses,  his  report  is  entitled  to  great  weight ;  but  when 
the  fact  is  simply  a  deduction  from  other  facts  reported  by 
him,  such  deduction  will  be  subject  to  review  by  the 
Supreme  Court,  and  corrected  if  error  be  discovered 
therein. 

Appeal  from  a  decree  of  the  Orphans'  Court  of 
Washington  County,  dismissmg  exceptions  to  the 
report  of  an  auditor  appointed  to  make  distribu- 
tion of  the  estate  of  George  Hindman,  deceased, 
and  confirming  the  report. 

The  auditor  found  that  decedent  was  'born  in 
Brooke  County,  West  Virginia,  where  he  resided 
till  1869,  when  he  moved  to  a  farm  which  he  had 
purchased  in  Hancock  County,  in  the  same  State, 
and  resided  there  till  the  spring  of  1871.  He 
then  sold  his  farm  and  went  to  live  with  his 
brothers-in-law  in  Pennsylvania,  and  remained 
with  them  until  his  death,  in  June,  1872.  He 
was  a  bachelor,  and  died  intestate.  His  estate 
was  all  personal  property,  which,  so  far  as  it  was 
of  any  value,  he  had  brought  with  Kim  to  Penn- 
sylvania. When  he  first  came  to  this  State,  he 
.  told  his  brother-in-law  that  he  thought  of  buying 
a  farm  in  Brooke  County,  West  Virginia,  and  he 
wanted  to  stay  with  him  till  he  could  suit  himself. 
He  afterwards  refused  to  be  assessed,  saying  he 
did  not  want  to  become  a  citizen  of  Pennsyl- 
vania, and  he  did  not  intend  to  pay  any  tax  here. 
He  said  he  was  going  to  return  and  buy  land  in 
West  Virginia,  and  several  times  went  to  look  at 
different  farms  there.  He  said  he  did  not  like 
the  laws  of  Pennsylvania,  especially  the  collateral 
inheritance  tax  law,  and  did  not  expect  to  make 
this  State  his  permanent  residence.  (Some  addi- 
tional facts  are  stated  in  the  opinion  of  the 
Supreme  Coiurt,  infra.^ 

The  auditor,  upon  the  whole  evidence,  re- 
ported, as  a  fact,  that  the  decedent  was  in  Penn- 
sylvania for  a  temporary  purpose  only,  and  not 
to  mal^e  it  his  permanent  residence ;  that  there 
was  no  actual  change  of  domicile  from  West  Vir- 
ginia, and,  consequently,  that  the  distribution  of 
his  estate  should  be  made  in  accordance  with  the 
intestate  laws  of  that  State.  The  administrator 
filed  exceptions  to  the  report,  which  the  Court 
(AcHESON,  P.  J.)  overruled,  and  decreed  distri- 
bution to  be  made  as  recommended  by  the  audi- 
tor. The  report  having  been  re-committed  to 
the  auditor,  he  filed  a  second  report,  making  dis- 
tribution in  accordance  with  this  decree,  which 
report  the  Court  confirmed.  The  administrator 
took  this  appeal,  assigning  for  error,  inter  aHa^ 


the  action  of  the  Court  in  copfirming  the  audi- 
tor's report. 

D.  F.  Patterson  (with  him/^^«  A.  Campbell), 
for  appellant. 

The  facts  found  by  the  auditor  and  set  out  in 
his  report  show  that  there  was  no  question  before 
him  involving  the  credibility  of  witnesses,  and 
hence  no  peculiar  weight  is  to  be  attached  to  his 
finding. 

Phillips's  Appeal,  18  Sm.  130. 
If  the  acts  of  a  party  are  in  manifest  conflict 
with  his  declarations,  his  intention  must  be  deter- 
mined by  his  acts. 

Butler  V,  Famsworth,  4  Wash.  C.  C.  loi. 
Butler  V,  Hopper,  i  Wash.  C.  C.  499. 
Holmes  v.  Greene,  7  Gray,  299. 
Bruce  v,  Bruce,  cited  i  Amer.  Lead.  Cas.  897. 
As  to'what  is  domicile,  see — 
Story*s  Conflict  of  Laws,  {  43. 
Carey's  Appeal,  25  Sm.  205. 
Grier  v,  0' Daniel,  I  Binney,  349 ;    I  Amer.  L»d. 

Cas.  (5  ed.)  877. 
Ennis  v.  Smith,  14  Howard,  423;   S.  C,  20  Ontis, 
263. 
As  to  what  constitutes  a  change  of  domicOe, 
see — 

Story's  Conflict  of  Laws,  \\  46, 49. 

Greenetv.  Windham,  13  Maine,  225 ;  cited  I  Amer. 

Lead.  Cas.  889. 
Sears  v.  City  of  Boston,  I  Metcalf,  250. 
Wilbraham  y,  Ludlow,  99  Mass.  587. 
Harris  v.  Firth,  4  Cranch.  C.  C.  710. 
Hampden  v.  Levant,  59  Maine,  557. 
/.  D.  Braden  (with  him  Miller^  contra. 

Jan.  7,  1877.  The  Court.  All  the  assign- 
ments of  error  relate  to  the  question  of  George 
Hindman's  domicile  at  the  time  of  his  death. 
They  will  therefore  be  considered  together. 

Vattel  defined  domicile  as  a  fixed  place  of  resi- 
dence, with  an  intention  of  always  staying  there. 
This  definition  is  too  limited  to  apply  to  the 
migratory  habits  of  the  people  of  this  country. 
So  narrow  a  construction  would  deprive  a  large 
proportion  of  our  people  of  any  domicile.  The 
better  definition  is,  that  place  in  which  a  person 
has  fixed  his  habitation  without  any  present  in- 
tention of  removing  therefrom,  (i  Bouv.  Law 
Die.  489 ;  Story's  Conf.  of  Laws,  §  43  ;  Putnam 
V.  Johnson  ^/a/.,  10  Mass.  488 ;  Greene  v.  Wind- 
ham, 13  Maine,  225 ;  Carey's  Appeal,  25  P.  F. 
Smith,  201.) 

The  evidence  in  this  case  shows  that  George 
Hindman  was  bom  in  Brooke  County,  West  Vir- 
ginia, where  he  resided  until  1869.  Then  be 
removed  to  a  farm  which  he  had  purchased  in 
Hancock  County  of  the  same  State.  There  he 
resided  until  March,  1871.  He  then  sold  his 
farm,  which  was  all  the  real  estate  he  owned,  and 
went  to  live  with  his  brother-in-law,  McClurg,  in 
Washington  County,  Pennsylvania.  He  never 
married,  and  had  no  family.  His  property  was  all 
in  personal  estate.  He  took  with  him  ahoisci  and 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


349 


a  box  containing  his  notes,  bonds,  and  valuable 
papers.  Soon  afterwards  he  brought  his  other 
horse  to  McCiurg's,  leaving  in  Virginia  only  some 
farming  implements  of  little  value.  He  continued 
to  live  with  McClurg,  paying  his  board,  and  there 
made  his  home  until  April,  1872.  He  then  went 
to  live  with  Gibson,  another  brother-in-law,  in 
Washington  County,  taking  with  him  his  box,  a 
bureau,  clock,  and  table.  There  he  continued  to 
live  until  the  time  of  his  death,  22d  Jime,  1872. 
All  these  facts  appear  by  the  evidence  and  by  the 
auditor's  report,  and  are  uncontradicted.  Al- 
though he  thus  resided  and  made  his  home  in  this 
State  for  about  fifteen  months,  and  died  here,  yet 
the  auditor  and  the  Court  below  found  that  he 
was  dotniciled  in  West  Virginia  at  the  time  of  his 
death.  They  appear  to  have  reached  this  con- 
clusion from  his  declarations,  made  while  he  was 
residing  in  Pennsylvania. 

The  evidence  shows  that  after  he  thus  removed 
from  West  Virginia,  he  at  different  times  made 
visits  to  friends  in  that  State,  yet  he  always  re- 
turned to  the  room  which  he  retained  at  the 
house  of  his  brother-in-law  in  Pennsylvania. 
Here  was  his  property  and  his  home.  He  had 
no  house,  no  residence,  no  property,  no  family, 
in  the  State  from  which  he  had  removed.  When 
he  sold  the  farm  on  which  he  had  lived,  he  gave 
up  possession  and  removed  therefrom.  He  there- 
by gave  up  that  domicile.  He  then  made  no  new 
abode,  and  established  no  new  residence,  in  that 
State.  He  gathered  up  his  property  and  with  it 
departed,  and  located  in  another  State.  This 
unequivocal  act  of  moving  from  the  State,  and 
taking  up  his  residence  in  another  State,  is  very 
strong  evidence  of  the  establishment  of  a  domi- 
cile in  the  latter.  Its  effect  is  not  destroyed  by 
his  expressed  and  indefinite  intention  to  go  back 
into  West  Virginia  at  some  future  time  and  there 
buy  land.  Nothing  less  than  a  present  intention 
to  retain  his  domicile  there  would  prevent  its 
transfer  to  the  State  into  which  he  moved.  He 
did  not  come  into  Pennsylvania  for  his  health, 
or  as  a  traveller,  nor  for  any  other  particular 
business  of  a  temporary  nature. 

No  person  can  have  more  than  one  domicile 
at  the  same  time  in  regard  to  succession  to  per- 
sonal property.  (Abington  v.  North  Bridgwater, 
23  Pick.  170.)  It  is  true  that  a  domicile  once 
gained  remains  until  a  new  one  is  actually  ac- 
quired,/[j^A7  et  ammo,  (Story  on  Confl.  of  Laws, 
5  47)  The  fact  and  intention  must  occur;  yet 
the  former  may  prove  the  latter. 

A  mere  intention  to  remove  permanently  with- 
out an  actual  removal  works  no  change  of  domi- 
cile; nor  does  a  mere  removal  from  the  State 
^thout  an  intention  to  reside  elsewhere.  But 
when  a  person  sells  all  his  land,  gives  up  all  his 
business  in  the  State  in  which  he  kid  lived,  takes 
bis  movable  property  with  him  and  establishes 


his  home  in  another  State,  such  acts  prima  facie 
prove  a  change  of  domicile.  Vague  and  uncer- 
tain evidence  cannot  remove  the  legal  presump- 
tion thus  created.  (Story  on  Con.  of  Laws,  §  46 : 
Wilbraham  z^.- Ludlow,  99  Mass.  587;  Harris  v. 
Firth,  4  Cranch,  C.'C.  710.) 

The  evidence  of  Hindman's  declarations  show 
he  had  a  fickle  and  uncertain  mind.  Sometimes 
he  expressed  an  intention  to  buy  a  farm  in 
Brooke  County,  at  others  in  Hancock  County, 
then  in  Washington  County;  sometimes  com- 
plaining of  the  collateral  inheritance  tax  of  Penn- 
sylvania, and  declaring  that  he  did  not  want  to 
become  a  citizen  of  this  State,  but  would  go  back 
and  make  Virginia  his  home,  and  that  he  never 
intended  to  pay  any  tax  in  this  State.  He  refused 
to  be  assessed  or  registered,  and  did  not  vote  in 
Pennsylvania.  It,  however,  does  not  appear  af- 
ter he  moved  here  that  he  was  either  assessed  or 
registered  in  West  Virginia  or  voted  there.  Soon 
after  paying  his  taxes,  the  ist  of  November,  1871, 
assessed  against  him  in  Virginia  prior  to  his  sale, 
he  said  to  Gardner  it  was  the  last  tax  he  ever  ex- 
pected to  pay  in  Virginia,  and  soon  thereafter 
declared  he  did  not  want  land,  as  he  could  do 
better  with  his  money  than  by  farming.  Again 
in  January,  1872,  he  said  to  Samuel  Hindman 
that  he  wanted  no  more  land,  and  would  make 
his  home  in  Pennsylvania.  After  this  he  again 
talked  of  buying  land  in  Virginia.  Without  giv- 
ing more  of  the  evidence  in  detail,  the  whole  of 
it  tends  to  show  that  he  gave  up  his  domicile  in 
West  Virginia  and  acquired  one  in  Pennsylvania; 
that  at  first  he  intended  to  purchase  a  farm,  and 
wherever  that  should  be  to  go  and  reside  on  it. 
W^ile  he  talked  of  purchasing  in  each  State,  yet 
his  preference  appeared  to  be  in  favor  of  one  in 
Virginia. 

He  seems  to  have  avoided  all  assessment  and 
all  taxes  everywhere  for  the  time  he  lived  in 
Pennsylvania.  He  made  no  purchase  anywhere. 
As  time  ran  on  he  became  less  desirous  of  pur- 
chasing land.  During  the  last  two  or  three 
months  of  his  life  he  made  no  mention  of  land. 
As  he  had  only  indicated  an  intention  of  return- 
ing to  Virginia  in  connection  with  his  purchasing 
land  there,  when  he  ceased  to  talk  about  the 
purchase  of  land,  he  said  no  more  about  return- 
ing to  Virginia.  It  was  said  in  Abington  v.  North 
Bridgewater  (supra)  y  **  it  depends  not  upon  prov- 
ing particular  facts,  but  whether  all  the  facts  and 
circumstances,  taken  together,  tending  to  show 
that  a  man  has  his  home  or  domicile  in  one  place, 
overbalance  all  the  like  proofs  tending  to  estab- 
lish it  in  another.*'  Applying  this  rule,  which 
we  believe  a  correct  one,  we  think  all  the  facts 
and  circimistances  proved  clearly  preponderate 
in  favor  of  his  domicile  in  Pennsylvania. 

The  conclusion  to  which  we  have  arrived  must 
not  be  understood  as  changing  the  rule  in  regard 
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to  the  force  to  be  given  to  an  auditor's  finding 
of  facts.  When  he  reports  facts  directly  proved 
by  the  witnesses,  his  report  is  entitled  to  great 
weight.  But  when  the  fact  is  simply  a  deduction 
from  other  facts  reported  by  him,  his  conclusion 
is  the  result  of  reasoning,  of  the  correctness  of 
which  we  are  as  competent  to  judge  as  he.  We 
will,  therefore,  review  such  result,  and  correct  it 
if  we  discover  error  therein.  (Phillips's  Appeal, 
1 8  P.  F.  Smith,  130;  Moyer's  Appeal,  27  Id. 
482.) 

The  learned  Judge  erred  in  the  effect  he  gave 
to  the  declarations,  followed  by  no  corresponding 
action  changing  the  domicile.  The  distribution 
must  be  made  according  to  the  intestate  laws  of 
Pennsylvania. 

Decree  reversed  and  the  record  remanded, 
with  instructions  to  decree  distribution  conforma- 
bly with  this  opinion. 

Opinion  by  Mercur,  J. 


Feb.  '77,  47.  March  il,  1878. 

In  re  election  of  A.  P.  Barber,  Prothono- 
tary,  etc 

Constitutional  law —  Contested  election — Hold- 
ing over  of  incumbent  pending  contest — Neces- 
sity of  issuing  of  commission  to  the  prothono- 
tary  by  the  Governor —  What  constitutes  a 
repeal  of  a  statute  by  implication — Art.  VIII. 
§  //,  of  the  Constitution — Acts  of  July  2,  l8jp 
and  May  /p,  i8;^4. 

The  provisions  of  the  Act  of  July  2,  1839,  relating  to 
contested  elections,  are  not  repealed,  but  are  modified,  by 
the  Constitution  and  the  Act  of  May  19,  1874. 

T.  was  duly  elected  to,  commissioned,  and  qualified  to 
hold,  and  held,  the  office  of  prothonotary.  At  the  general 
election  preceding  the  close  of  his  term,  B.  was  returned 
as  elected  to,  was  commissioned  and  qualified  and  claimed 
to  hold  the  same  office.  T.  contested  his  election,  and 
remained  in  office  pending  the  contest.  The  Court  of 
Common  Pleas  awarded  judgment  of  ouster  against  T. 

Ifg/(t  (reversing  the  Court  below)  that  the  Act  of  July  2, 
1839,  regulating  contested  elections  necessitates  the  per- 
fecting of  title  to  the  office  of  prothonotary  by  the  issuing 
of  a  commission,  and  that  the  commission  granted  to  B. 
pending  the  contest  was  unlawfully  issued. 

For  granting  commissions  to  the  prothonotary  and  other 
county  officers,  there  is  sufficient  warrant  in  the  Act  of 
July  2,  1839,  which,  for  this  purpose,  the  new  Constitution 
and  the  legislation  under  it  have  left  entirely  unimpaired. 

To  repeal  a  statute  by  implication  there  must  be  a  repug- 
nancy between  the  provisions  of  the  new  law  and  the  old 
so  positive  as  to  be  irreconcilable. 

Where  a  later  statute  is  absolutely  repugnant  to  a  former 
one  only  in  part,  it  repeals  the  former  one  only  so  far  as 
the  repugnancy  extends,  and  leaves  all  the  remainder  in 
force. 

Error  to  the  Common  Pleas  of  Luzerne 
County. 


Case  stated,  in  the  nature  of  a  ^uo  warranto, 
as  follows:  ** On  March  24,  1875,8.  W.  Trim- 
mer was  duly  elected  and  commissioned  to  hold 
the  office  of  prothonotary  of  the  Court  of  Com- 
mon Pleas  of  Luzerne  County  until  the  first 
Monday  in  January,  1877,  and  until  his  successor 
should  be  duly  qualified.  In  pursuance  hereof 
the  said  Trimmer  held  said  office  and  .still  claims 
to  hold  it  against  the  protest  and  demand  of  A. 
P.  Barber.  At  the  general  election  held  Novem- 
ber 7,  1876,  A.  P.  Barber  was  returned  as  duly 
elected  to  the  said  office,  and  was  on  December 
7,  1876,  commissioned  by  the  Governor  to  hold 
the  said  office  from  the  first  Monday  in  Jsmuary, 
1877  for  the  term  of  three  years,  aiKi  until  lus 
successor  shall  be  duly  qualified,  and  the  said 
Barber  has  given  the  bond  and  taken  the  oath 
prescribed  by  law  and  claims  to  be  duly  qualified 
to  hold  and  exercise  the  said  office.  On  Decem- 
ber 6,  1876,  a  petition  was  filed  in  the  Court  of 
Quarter  Sessions  to  contest  the  election  of  the 
said  Barber,  which  is  still  pendmg,  and  notice  of 
which  was  given  to  the  Governor  on  December  7. 

The  question  to  be  determined  is,  whether 
Barber  or  Trimmer  is  entitled  to  hold  the  oflSce 
of  prothonotary  during  the  contest  aforesaid. 

The  Acts  relied  on  by  the  contestants  were  as 
follows: — 

Act  of  July  2,  1836,  {  3.  It  shall  be  the  duty  of  the 
return  judges  of  the  election  for  representatives  for  each 
county,  when  they  meet  to  make  out  returns  for  represen- 
tatives   also  to  make  out  true  duplicate  returns  of 

the  election  of  prothonotaries  ....  to  be  filed  in  bis 
office.  And  it  shall  be  the  duty  of  such  return  judges  to 
give  to  each  person  elected  to  any  or  all  of  said  offices  t 
certificate  of  his  election ;  and  the  persons  who  appear  by 
such  certificates  and  returns  to  be  duly  elected,  shall  be 
commissioned  by  the  governor  for  the  respective  office  w 
offices  for  which  they  may  have  been  elected  for  three  years 
if  they  shall  so  long  behave  themselves  well,  and  until 
their  successors  shall  be  duly  qualified:  Provided,  That 
no  commission  shall  issue,  within  the  lapse  of  thirty  days 
after  the  election,  and  shall  commence  and  take  effect  from 
the  first  day  of  December  next  after  such  election,  unless 
when  the  same  is  suspended  by  reason  of  a  contest  under 
the  fifth  section  of  this  Act^  in  which  case  the  commissum 
shautake  effect  from  the  time  of  the  legal  quaJificatixm  $f 
the  officer  under  the  same^  and  expire  on  the  first  day  §f 
December f  as  in  other  cases. 

J  5.  The  returns  of  the  elections,  under  this  Act,  shall 
be  subject  to  the  inquiry,  determination,  and  judgment  of 
the  Court  of  Common  Pleas  of  the  proper  county,  upon 
complaint  in  writing,  of  thirty  or  more  of  the  qualified 
electors  of  the  proper  county,  of  undue  election  or  return 
of  any  such  officer,  two  of  whom  shall  take  and  subscribe 
an  oath  or  aflirmation  that  the  facts  set  forth  in  such  com- 
plaint are  true  to  the  best  of  their  knowledge  and  belief. 
And  the  said  Court  shall,  in  judging  concemmg  such  elec- 
tion, proceed  upon  the  merits  thereof,  and  shall  determine 
finally  concerning  the  same,  according  to  the  laws  of  this 
Commonwealth ;  and  the  prothonotary  of  the  said  Coart 
shall  immediately  certify  to  the  Governor  the  decree  of  the 
said  Court  on  such  election,  and  in  whose  favor  such  con- 
tested election  has  determined.  And  the  said  Court  shall 
hear  and  determine  such  contested  election,  at  the  next 
term  after  the  jelection  shall  have  been  held;  and  soch 
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complaint  shall  not  be  valid  or  regarded  by  the  Court, 
unless  the  same  shall  have  been  filed  in  the  prothonotary's 
office  within  ten  days  after  the  election ;  ana  in  case  such 
complaint  is  filed  within  the  time  above  mentioned,  it  shall 
be  the  duty  of  the  prothonotary  to  transmit  by  mail  imme- 
diately, to  the  Governor,  a  certified  copy  thereof;  and  in 
such  case,  no  commission  shall  be  issued  until  the  Court 
shall  have  determined  and  adjudged  on  such  complaint  as 
aforesaid. 

The  Act  of  May  19,  1874,  §  i,  providing  for 
contested  elections  divides  the  cases  into  four 
classes ;  the  office  of  prothonotary  being  included 
in  the  fourth  class.     It  then  enacts : — 

316.  Cases  of  the  fourth  clas&  shall  be  tried  and  deter- 
mined by  the  Court  of  Quarter  Sessions  of  the  peace  of  the 
county  in  which  the  election  contested  shall  be  held. 

{  18.  The  commencement  of  proceedings  in  every  case 
shall  be  by  petition,  which  shall  be  made  and  filed  as 
herein  required,  within  thirty  days  after  the  day  of  elec- 
tioa.  The  petition  shall  concisely  set  forth  the  cause  of 
complaint In  cases  of  the  second  class  the  peti- 
tion shall  be  signed  by  ...  .  and  in  cases  of  the  fourth 
class  by  at  least  twenty-five,  and  shall  be  verified  by  at 
least  five  of  the  petitioners  by  affidavit The  peti- 
tion shall  be  presented  to  the  Court  or  law  judge  having 
jurisdiction.  .  .  .  •  Notice  of  the  filing  of  the  petition, 
with  a  copy  thereof,  shall  be  served  up^  the  person 
whose  right  of  office  shall  be  contested,  together  with  a 
rule  to  answer  at  the  time  fixed  for  hearing,  which  notice, 
copy,  and  rule  shall  be  served  such  length  of  time  before 
the  day  fixed  for  hearing  as  the  said  Court  or  judge  shall 
require,  not  exceeding  forty  days  in  cases  of  the  second 
and  third  classes,  and  in  all  other  cases  not  exceeding 
thirty  days. 

(The  Act  of  May  19,  1874,  makes  no  mention 
of  notice  to  the  governor  of  a  contest  or  of  the 
issuing  of  a  commission  to  the  prothonotary.) 

On  January  19,  1877,  the  Court  gave  judg- 
ment of  ouster  against  Trimmer,  who  thereupon 
took  this  appeal. 

Stanley  Woodward  (John  Lynch  and  C,  Z. 
Lamberton  with  him),  for -plaintiff  in  error. 

No  commission  could  legally  issue  to  Barber 
while  the  contest  was  pending.  The  laws  which 
define  the  manner,  time,  and  place  of  conduct- 
ing the  election  of  prothonotary,  the  method  of 
contesting  an  undue  election,  and  the  limita- 
tions upon  the  power  of  the  executive  in  issuing 
commissions  pending  contests,  are  embodied  in 
the  Acts  of  July  2,  1839  TP.  L.  559),  and  May 
19,  1874  (P.  L.  208).  The  former  Act  is  not 
repealed,  but  only  modified  by  the  latter:  it 
has  not  been  expressly  repealed,  and  there  is  no 
such  inconsistency  as  to  repeal  it  by  implication. 
In  the  absence  of  such  inconsistency,  the  ten- 
dency would  be  to  sustain  the  former  Act. 
Jefferson  Co.  v.  Reetz,  6  Sm.  44. 
Howard  Association's  Appeal,  20  Id.  346. 

The  Act  of  1874  was  intended  to  carry  out 
article  VIII.  §  17  of  the  constitution  of  1873. 
It  aimed  at  a  classification  of  the  several  classes 
of  contested  elections,  and  a  distribution  of  juris- 
diction among  the  Courts.  It  supplemented 
and  amended  the  Act  of  1839.  If  the  Act  of 
1874  were  held  to  entirely  repeal  the  Act  of 


1839,  it  should,  on  the  same  ground,  repeal  the 
Act  of  April  14,  1834  (P.  L.  355),  which  is  the 
only  law  in  existence  prescribing  the  bond,  oath, 
and  mode  of  qualification  for  the  office.  The 
general  structure  of  the  Act  of  1874  shows  that 
in  all  cases  of  contests  the  commission  must 
await  the  final  result,  and  it  leaves  untouched  the 
special  provision  for  that  contingency  contained 
in  the  Act  of  1839. 

Henry  W.  Palmer  (E,  S.  Osborne  and  A.  T. 
McC Unlock  with  him),  for  defendant  in  error. 

Under  a  contest,  as  provided  for  by  the  Act 
of  1874,  no  mere  legislative  enactment  could 
suspend  the  right  of  the  person  returned  as 
elected.  The  return  is  prima  facie  evidence  of 
the  title  to  the  office,  and  under  it  he  is  entitled 
to  hold  the  office  until  ousted  by  judicial  decree. 
The  title  is  complete  under  the  constitution. 
No  commission  is  required,  and  the  attempt  of 
the  legislature  to  suspend  or  abridge  his  vested 
rights  would  be  unconstitutional. 

The  Act  of  1874  repeals  the  Act  of  1839,  be- 
cause :  (i)  it  is  an  affirmative  statute  plainly  in- 
consistent with  the  former  statute ;  (2)  it  intro- 
duces a  new  and  uniform  system  of  contesting 
elections,  complete  in  itself  and  capable  of  gen- 
eral application. 

Johnson's  Estate,  9  C.  511. 

Gwinner  v,  L.  &  D.  G.  R.  R.  Co.,  5  Sm.  126. 

The  Act  of  1874  shows  that  in  no  cases,  ex- 
cepting those  of  an  elector  and  a  judge,  is  the 
person  returned  as  elected  to  an  office  to  be  re- 
strained from  the  exercise  of  that  office  pending 
a  contest.  The  special  reasons  of  public  policy 
which  justify  the  exceptions  show  conclusively 
that  in  the  non-excepted  cases  the  officer  is  to 
assume  and  continue  in  the  exercise  of  his  duties 
without  a  commission. 

The  reason  of  the  legislature  in  omitting  in  the 
Act  of  1874  the  prohibition  upon  issuing  a  com- 
mission pending  a  contest,  is  found  in  the  fact 
of  the  repeated  contests  carried  on  in  bad  faith 
and  for  the  purpose  of  enabling  the  incumbent 
to  hold  over  and  secure  the  emoluments. 

March  25,  1878.  The  Court.  Proceedings 
to  contest  the  election  of  Barber  as  prothonotary 
of  the  Court  of  Common  Pleas  of  the  county  of 
Luzerne,  were  begun  on  the  6th  of  December, 
1876,  twenty-nine  days  after  the  date  of  the  elec- 
tion. On  the  7th  of  December  notice  of  those 
proceedings* was  given  to  the  governor,  who 
issued  a  commission  to  Barber  the  same  day. 
The  question  as  to  the  effect  of  the  commission 
is  presented  by  this  record.  S.  W.  Trimmer,  in 
pursuance  of  a  previous  election,  had  been  com- 
missioned as  prothonotary  until  the  first  Monday 
of  January,  1877,  and  until  his  successor  should 
be  duly  qualified.  In  a  case  stated  in  the  nature 
of  a  quo  warranto  between  Barber  as  plaintiff 
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and  Trimmer  as  defendant,  the  Common  Pleas 
decided  that  Barber  was  entitled  to  hold  and 
exercise  the  office  pending  the  contest,  and  en- 
tered judgment  of  ouster  against  Trimmer.  In 
the  determination  of  this  question  the  construc- 
tion of  the  provisions  relating  to  contested  elec- 
tions of  the  Actof  2dof  July,  1839,  of  the  constitu- 
tion of  1 8  7  3 ,  and  of  the  Act  of  1 9th  of  May,  1 8  74, 
is  necessarily  and  directly  involved.  The  3d  sec- 
tion of  the  Act  of  1839  prescribed  the  manner  in 
which  returns  of  the  election  of  county  officers 
should  be  made  out,  filed  in  the  prothonotary's 
office,  transmitted  to  the  secretary  of  the  Com- 
monwealth, and  delivered  to  the  successful  can- 
didates. Thereupon  commissions  by  the  gov- 
ernor were  required  to  be  issued. 

The  proviso  to  the  section'  contained  this  ex- 
plicit direction:  "No  commission  shall  issue, 
within  the  lapse  of  thirty  days  after  the  election, 
and  shall  commence  and  take  effect  from  the 
first  day  of  December  next  after  such  election, 
unless  when  the  same  is  suspended  by  reason  of 
a  contest  under  the  fifth  section  of  this  Act,  in 
which  case  the  commission  shall  take  effect  from 
the  time  of  the  legal  qualification  of  the  officer 
tinder  the  same,  and  expire  on  the  first  day  of 
December  as  in  other  cases."  This  direction 
was  repeated  in  the  concluding  clause  of  the  fifth 
section  of  the  Act,  which  regulated  the  mode  in 
which  election  contests  should  be  heard  and  de- 
'  termined.  The  language  was :  "  In  such  case  no 
commission  shall  be  issued  until  the  Court  shall 
have  determined  and  adjudged  on  such  complaint 
as  aforesaid.*' 

By  the  third  section  of  the  sixth  article  of  the 
constitution  of  1838,  it  was  made  the  duty  of  the 
governor  to  commission  the  prothonotaries  and 
clerks  of  the  Courts  elected  in  the  several  coun- 
ties and  districts  of  the  Commonwealth.  No 
such  provision  is  contained  in  the  constitution  of 
1873.  Whether  the  omission  was  casual  or  de- 
signed, direct  authority  is  given  to  issue  commis- 
sions to  no  officers  except  justices  of  the  peace 
and  aldermen  by  the  nth  section  of  the  fifth 
article ;  judges  of  the  Supreme  Court,  when  two 
or  more  shall  be  elected  at  the  same  time,  by  the 
1 71^1  section  of  the  same  article ;  the  president 
judge  of  the  Court  of  criminal  jurisdiction  for  the 
counties  of  Schuylkill,  Lebanon,  and  Dauphin, 
as  a  judge  of  the  Coiu-t  of  Common  Pleas  of 
Schuylkill  Comity,  by  the  15  th  section  of  the 
schedule ;  and  associate  judges  not  learned  in  the 
law,  by  the  i6th  section  of  the  schedule.  The 
duty  to  commission  judges  of  the  Supreme  Court 
would  seem  to  be  implied,  however,  from  the 
provision  of  the  second  section  of  the  fifth  article, 
that  "each  judge  whose  commission  shall  first 
expire  shall  in  turn  be  chief  justice."  The 
directions  contained  in  the  i6th,  i8th,  and  19th 
sections  of  the  schedule,  that  of  the  law  judges  of 


the  several  Courts  of  Common  Pleas  of  Philadel- 
phia and  Allegheny  and  throughout  the  State  the 
oldest  in  commission  shall  be  president  judge, 
also  indicate  an  intention  on  the  part  of  the  con- 
vention to  make  no  change  in  the  mode  by 
which  the  title  of  these  officers  had  immeraorially 
been  authenticated.  The  constitution  makes  no 
provision  whatever  for  commissions  to  the 
judges  of  the  separate  Orphans*  Courts,  the  police 
magistrates  of  Philadelphia,  or  county  officers  of 
any  grade.  The  omission  in  the  case  of  the 
judges,  however,  has  been  supplied  by  the  Act 
of  the  19th  of  May,  1874,  relating  to  the  organi- 
zation and  jurisdiction  of  Orphajns'  Courts,  and 
commissions  to  the  Philadelphia  magistrates  have 
been  authorized  by  the  sixth  section  of  the 
Magistrates'  Courts  Act  of  the  sth  of  February, 
1 875 .  The  second  section  of  the  schedule  main- 
tains in  force  all  laws  not  inconsistent  with  the 
constitution.  For  granting  commissions  to  pro- 
thonotaries and  other  county  officers  there  is 
sufficient  warrant  to  the  governor  in  the  Act  of 
1839,  which,  for  this  purpose,  the  constitution 
and  the  legi^ation  under  it  have  lefl  entirely  un- 
impaired. Upon  this  subject  the  Act  of  the  19th 
of  May,  1874,  is  equally  silent  with  the  constitu- 
tion. It  transfers  the  jurisdiction  to  hear  and 
determine  contested  elections  from  the  Common 
Pleas  to  the  Quarter  Sessions;  it  authorizes  a 
petition  by  twenty-five  qualified  electors  instead 
of  the  thirty  required  by  the  Act  of  1839 ;  it  re- 
quires a  verification  of  the  petition  by  the  oaths 
of  five  instead  of  two  qualified  electors ;  it  ex- 
tends the  time  allowed  for  filing  the  petition  to 
thirty  days  instead  of  ten ;  it  omits  the  direction 
to  transmit  a  certified  copy  to  the  governor;  and 
it  makes  no  provision  that,  pending  the  contest, 
the  commissions  shall  be  withheld.  It  was  in- 
sisted at  the  argument  on  behalf  of  Barber  that 
this  statute  supplied  and  replaced  the  fifth  sec- 
tion and  the  proviso  to  the  third  section  of  the 
Act  of  1839,  that  the  commission  to  him  was 
regularly  and  providently  issued,  and  that  it  gave 
him  the  right  to  be  installed  in  the  office  of  pro- 
thonotary. 

The  Act  of  the  19th  of  May,  1874,  was  limited 
to  a  single  subject-matter.  It  was  enacted  to 
carry  into  effect  the  requirements  of  the  17th 
section  of  the  eighth  article  of  the  constitu- 
tion, that  *'  the  trial  and  determination  of  con- 
tested elections  of  electors  of  President  and  Vice- 
president,  members  of  the  General  Assembly,  and 
of  all  public  officers,  whether  state,  judicial,  mu- 
nicipal, or  local,  shall  be  by  the  courts  of  law,  or 
by  one  or  more  of  the  law  judges  thereof.  "The 
object  in  view  was  to  replace  a  mass  of  incongru- 
ous and  uncertain  legislation  by  a  speedy,  sym- 
metrical and  uniform  plan  for  the  settlement  of 
peculiarly  difficult,  exciting  and  angry  controver- 
sies.   The  title  of  the  Act  descri^  it  as  "de- 
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signating  the  several  classes  of  contested  elections 
in  this  commonwealth,  and  providing  for  the  trial 
thereof."  It  did  not  profess  to  regulate  elections, 
or  to  define  the  duties,  of  public  officers,  or  to 
create  any  duty  or  confer  any  power  on  the  gov- 
ernor to  interpose  between  the  candidate  shown 
by  the  face  of  the  returns  to  be  elected  and  the 
candidate  shown  by  the  face  of  the  returns  to  be 
defeated.  A  right  so  to  interpose  could  only  be 
derived  from  a  legislative  intention  somewhere 
or  in  some  way  expressed. 

It  has  been  settled  that  a  proceeding  instituted 
to  contest  an  election  cannot  be  frustrated  by  a 
commission  issued  aflerwards.  (Ewing  v,  FiDey, 
7  Wright,   384.)     The  legal  provisions  made 
necessary  by  the  general  requirements  of  the 
eighth  article  of  the  constitution  were  embodied 
in  an  Act  entitled  *'  A  further  supplement  to  the 
Act  regulating  elections  in  this  commonwealth,'* 
passed  on  the  30th  of  January,  1874.    By  the  13th 
section  of  that  supplement  the  duty  was  imposed 
on  the  judges  of  the  Courts  of  Common  Pleas  of 
opening  and  computing  the  retmns  made  by  the 
election  officers.     But  nothing  in  that  section  or 
in  the  residue  of  the  Act  demanded  any  action  of 
the  Court  that  could  affect  the  rights  of  the  par 
ties  in  such  a  contest  as  this.     Indeed,  those 
rights  were  expressly  preserved.     The  13th  sec- 
tion directed  that  '*  if  palpable  mistake  or  fraud 
shall  be  discovered,  it  shall,  upon  such  hearing  as 
may  be  deemed  necessary  to  enlighten  the  Court, 
be  corrected  by  the  Court,  and  so  certified,  but 
all  allegations  of  palpable  fraud  or  mistake  shall 
be  decided  by  the  said  Court  within  three  days 
af^er  the  day  the  returns  are  brought  into  Court 
for  computation ;  and  the  said  inquiry  shall  be 
directed  only  to  palpable  fraud  or  mistake,  and 
shall  not  be  deemed  a  judicial  adjudication  to 
conclude  any  contest  now  or  hereafter  to  be  pro- 
vided by  law. '  *    No  provision  was  made  for  trans- 
mitting to  the  governor  or  the  secretary  of  the 
commonwealth  the  result  of  the  computation  of 
votes  under  the  Act  of  the  30th  of  January,  and 
none  for  certifying  the  judgment  of  the  Court 
in  a  contest  in  a  case  of  the  fourth  class  under  the 
Act  of  the  19th  of  May,  1 874.     All  steps  ulterior 
to  the  specification  prescribed  by  the  two  statutes 
were  left  to  be  governed  by  the  provisions  of  ex- 
isting laws,  with  which  the  Legislature  of  1874 
decided  wisely  not  to  interfere. 

It  was  by  force  of  the  Act  of  1839  that  Barber 
was  entitled  to  his  commission.  The  terms  which 
authorized  its  issue  were  not  more  direct  and 
dear  than  the  terms  of  the  proviso  to  the  third 
section  which  forbade  it  to  go  out  while  a  contest 
was  undetermined.  If  under  the  constitution  of 
1873  and  the  Act  of  19th  of  May,  1874,  the  pro- 
viso should  be  held  to  be  repealed,  it  is  not  readily 
seen  how  that  part  of  the  enactment  which  au- 
thorized the  commission  could  be  held  to  survive. 
Vol.  v.— 23 


Both  clauses  stand  on  the  same  ground.  Both 
fall  if  the  Act  of  1874  was  designed  to  establish  a 
complete  system  in  place  of  the  system  established 
by  the  Act  of  1839.  Both  are  unimpaired  if  the 
Act  of  1874  was  passed  simply  to  regulate  the 
mode  of  trying  and  deciding  election  contests. 
Without  repealing  or  negative  words  in  the  new 
law,  without  reference  to  the  subject-matter  of 
the  proviso  to  the  third  section,  and  without  any 
provision  to  stand  in  its  place,  there  is  nothing  on 
which  an  implication  of  an  intention  to  repeal  it 
can  be  based. 

The  proviso  and  the  several  sections  of  the  Act 
of  1874  relating  to  contested  elections  of  the 
fourth  class  may  well  stand  together.  To  adopt 
the  theory  of  a  repeal  by  implication  would  be  to 
disregard  the  broad  equities  of  the  question  under 
review,  as  well  as  authoritatively  settled  rules  of 
law.  **  Every  affirmative  statute  is  a  repeal  of  a 
precedent  affirmative  statute,  where  its  matter 
necessarily  implies  a  negative,  but  only  so  far  as 
it  is  clearly  and  indisputably  contradictory  and 
contrary  to  the  former  Act  in  the  very  matter 
(Foster's  Case,  11  Rep.  63);  and  the  repug- 
nancy such  that  the  two  cannot  be  reconciled." 
(Reg.  V.  Inhabitants  of  St.  Edmunds,  2  Qu.  B. 
Kep.  84.)  To  repeal  a  statute  by  implication, 
there  must  be  a  repugnancy  between  the  pro- 
visions of  the  new  law  and  the  old  so  positive  as 
to  be  irreconcilable.  (Potter's  Dwarris  on  Statutes, 
1 54,  pi.  4,  and  the  cases  there  collected.)  Where 
a  late  statute  is  absolutely  repugnant  to  a  former 
one  only  in  part,  it  repeals  the  former  one  only 
so  for  as  the  repugnancy  extends,  and  leaves  all 
the  remainder  in  force.  (Van  Rensselaer  v,  Sny- 
der, 9  Barb.  308.)  In  many  material  respects, 
the  Act  of  1839  has  undoubtedly  been  modified 
by  the  new  constitution  and  the  Acts  of  1874. 
Even  the  proviso  to  the  third  section  has  been 
affected  by  the  provisions  that  have  fixed  the  first 
Monday  of  January  in  lieu  of  the  first  day  of  De- 
cember succeeding  an  election  as  the  date  from 
which  commissions  shall  respectively  have  force. 
So  far  as  it  has  remained  unchanged,  however, 
the  Act  of  1839  has  all  the  controlling  efficacy  it 
would  have  if  the  constitution  of  1873  had  not 
been  adopted,  and  the  Acts  of  1874  had  not  been 
passed. 

This  cause  was  decided  at  the  opening  of  the 
May  term,  in  1877,  mainly  on  grounds  that  have 
been  stated  in  this  opinion.  Under  the  order 
made  shortly  after  the  judgment  was  entered,  it 
has  been  reargued  at  the  present  term.  The  ap- 
peal from  the  decree  of  the  Quarter  Sessions  in 
favor  of  Barber,  the  candidate  returned  as  elected, 
involving  the  merits  of  the  contest,  has  been 
heard  also,  and  the  decree  has  been  this  day 
affirmed. 

Without  looking  forward  to  any  eventual  effect 
which  that  decision  may  or  may  not  have  on  the 
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rights  of  these  parties  that  are  involved  in  this 
litigation,  the  present  duty  of  the  Court  simply 
consists  in  affirming  the  judgment  they  regarded 
it  their  duty  to  enter  a  year  ago. 

The  judgment  of  ouster  is  reversed,  and  it  is 
ordered  and  adjudged  that  judgment  be  entered 
in  favor  of  S.  W.  Trimmer,  the  defendant  in  the 
case  stated,  with  costs. 

Opinion  by  Woodward,  J. 


Jan.  '76, 117.  Feb.  8,  1878. 

Huntingdoti  and  Broad  Top  Mountain  Rail- 
road and  Coal  Company  v.  Alfred  Eng- 
lish. 

Contracts — Supplemental  agreements — Loan  of 
stock — Agreement  to  pay  in  money  or  stock  at 
fixed  date — Failure  to  deliver — Measure  of 
damages 

The  rule  stated  in  Bank  v.  Reese  (2  Casey,  143),  for 
the  measure  of  damages  for  failure  to  deliver  stock,  only 
applies  to  cases  where  there  is  a  trust  relation  between  the 
parties,  or  where  by  their  contract  there  is  an  obligation 
to  deliver  certain  specific  certificates  of  stock.  It  does  not 
apply  to  cases  where  the  relation  is  purely  contractual 
and  there  is  no  obligation  to  deliver  specific  certificates. 

In  such  a  case  the  measure  of  damages  is  the  same  as 
in  the  case  of  any  marketable  commodity,  t.  ^.,  the  market 
value  of  the  stock  on  the  day  when  it  should  have  been 
delivered,  together  with  simple  interest  on  that  amount  up 
to  the  time  of  triaL 

Error  to  the  Common  Pleas  No.  2,  of  Philadel- 
phia County. 

Assumpsit  by  Alfred  English  against  the  Hunt- 
ingdon and  Broad  Top  Mountain  Railroad  and 
Coal  Company. 

Suit  was  brought  April  3, 1873.  The  first  two 
counts  of  the  declaration  set  out  and  alleged  a 
breach  of  the  following  agreement : — 

"Philadelphia,  April  13th,  1867. 
Received  of  Mr.  Alfred  English,  two  hundred  shares 
of  Pennsylvania  Railroad  stock,  to  be  returned  to  him  on 
the  fifteenth  day  of  June,  1867,  and  we  have  deposited 
with  him  as  collateral  security  for  the  same  twenty  of  th.e 
consolidated  mortgage  bonds  of  this  company  for  $1000 
each,  Nos.  1094  to  1098,  1256,  1243  to  1247,  1226, 1428 
to  1435*  inclusive,  and  do  hereby  authorize  him,  upon  the 
non-performance  of  this  promise  at  maturity,  say  on  the 
fifteenth  day  of  June,  1867,  to  sell,  either  at  private  or 
public  sale,  or  at  the  Brokers*  Board,  the  above-named 
tx>nds  at  the  then  market  price,  without  further  notice, 
and  apply  the  proceeds,  or  as  much  thereof  as  may  be 
necessary,  to  the  payment  or  replacing  of  the  said  two 
hundred  shares  01  stock  and  all  necessary  expenses  and 
charges,  holding  the  company  responsible  for  any  defi- 
ciency or  paying  the  company  the  overplus,  if  any. 

"L.  T.  Watson,  President." 

The  three  following  counts  set  out  the  above 
agreement,  and  alleged  the  existence  and  breach 
of  another  as  follows : — 


«  Philadelphia,  October  31st,  1867. 
Alfred  English,  Esq., 

Dear  Sir: — If  you  will  withdraw  the  suit  for  yoor 
Pennsylvania  Railroad  stock  loaned  ns,  we  will  pay  die 
attome/s  fee,  and  we  will  faithfully  agree  to  pay  yoo,  00 
account  of  the  same,  I500  on  the  23d  November  next, 
1867;  $1000  2i8t  December,  1867 ;  I500  on  23d  January, 
1868;  $2000  on  2ist  March,  1868;  #3000  21st  June, 
1868,  and  I3000  2 1st  September,  1868.  If  the  amounts 
of  money  specified  are  not  sufficient  to  replace  the  said 
two  hundred  shares  Pennsylvania  Railroad  stock,  we  do 
agree  to  pay  to  you  as  much  in  addition  as  will  be  re- 
quired on  the  2 1st  September,  1868,  to  make  the  said 
stock  good.  We  furthermore  agree  to  pay  3roa  interest  on 
the  $iOfiOOf  at  the  rate  of  eight  per  cent,  per  annum,  as 
heretofore.  The  securities  (Uie  company's  bonds)  are  all 
to  be  retained  by  you  until  the  said  stock  is  returned. 
When  said  stock  is  returned  to  you,  you  are  to  repay  to  as 
the  amount  of  moneys  paid  to  you  in  accordance  with  die 
above  with  interest  at  me  rate  of  eight  i>er  cent,  per  an- 
num. On  the  non-fulfilment  of  this  agreement  or  anj 
portion  of  it,  you  are  authorized  to  proceed  at  once  with 
the  suit  Should  the  company  return  you  the  said  stodc 
at  any  time  previous  to  the  21st  September,  186S,  then 
any  moneys  which  have  been  paid  to  you  on  pc^-^imt  are 
to  be  repaid  to  the  company. 

<*  If  any  stock  dividends  are  declared  by  the  Penosyl* 
vania  Railroad  Company  at  any  time,  said  stock  dividends 
are  to  stand  in  your  name,  and  the  certificates  of  stock  are 
to  be  delivered  to  you  as  soon  as  received  finom  the  com- 
pany. 

'*  The  cash  dividends  that  may  be  declared  at  any  time 
are  to  be  paid  to  you  in  cash  at  the  time  the  said  company 
pay  them. 

«  Yours,  truly, 

L.  T.  Watson,  President 

"Attest:  J.  P.  Aertsen,  Secretary." 

At  the  trial  on  November  9,  1875,  before 
Hare,  P.  J.,  it  appeared  that  the  defendants  at 
the  time  of  the  first  transaction  agreed  to  pay  the 
plaintiff  a  commission  at  the  rate  of  eight  per 
cent,  per  annum  on  1 10,000  until  the  stock 
should  be  returned.  The  par  value  of  the  stock 
was  $50.  The  plaintiff  received  interest  in  foil 
on  this  amount  to  March  21st,  1868. 

The  terms  of  the  second  agreement  were  com- 
plied with,  and  the  first  and  second  instahnents 
of  ^500  and  $1000  paid,  until  January  23, 1868, 
the  date  upon  which  the  third  instalment  was 
due,  when  defendants  gave  to  plaintiff  their  ne- 
gotiable promissory  note  for  15500  at  60  days, 
which  note  remained  unpaid. 

On  August  20,  1868,  the  plaintiff  gave  notice 
in  writing  to  the  defendants  that  the  bonds  above 
referred  to,  held  by  him  as  collateral,  would  be 
sold  at  public  auction  on  September  14,  1868, 
unless  the  stock  was  returned  at  or  before  that 
time.  The  bonds  were  actually  sold  September 
15th,  and  the  net  amount  realized  was  I2944,  of 
which  an  accoimt  was  sent  to  defendants,  who 
denied  the  plaintiff's  right  to  sell. 

Under  objection  the  plaintiff  offered  evidence 
to  show : — 

(i)  The  highest  market  price  of  Pennsylvania 
Railroad  stock  between  the  date  of  default  made 
in  the  paymentT  of  the  fourth  instalment  under 
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the  contract  of  October  31 1  18679  and  the  date 
of  the  bringing  of  the  suit,  April  3, 1873. 

(2)  The  dividends,  cash,  and  stock  of  the 
Pennsylvania  Railroad  Company,  from  March 
21, 1868,  the  date  of  default  made  in  the  pay- 
ment of  the  fourth  instalment  due  under  the  con- 
tract of  October  31,  1867,  and  the  date  when 
the  market  price  of  the  stock  was  highest,  April 
22, 1871. 

(3)  The  options  offered  between  March  21, 
1868,  and  April  22,  1871,  to  holders  of  stock  of 
the  Pennsylvania  Railroad  Company  to  subscribe 
for  new  stock  at  par. 

(4)  The  cash  and  stock  dividends  and  options 
to  purchase  stock  at  par,  paid  and  offered  by  the 
Pennsylvania  Railroad  Company  between  the 
date  when  the  price  of  the  stock  was  highest  and 
the  date  of  the  offer,  Nov.  9,  1875. 

The  objections  were  overruled  in  each  case, 
and  bills  of  exception  sealed. 

The  defendants  submitted,  inter  alia,  the  fol- 
lowing points : — 

(i)  That  the  plaintiff's  right  of  action  was  upon 
the  contract  of  Oct.  31,  1867,  and  not  upon  the 
contract  of  April  13,  1867. 

(2)  That  there  was  no  evidence  to  warrant  the 
jury  in  finding  that  the  option  of  rescinding  the 
contract  of  Oct.  31,  1867,  was  duly  exercised  by 
the  plaintiff*. 

(3)  That  the  omission  of  the  plaintiff  to  tender 
back  the  money  paid  and  the  note  given  by  the 
defendants  under  the  contract  of  Oct.  31,  1867, 
and  to  demand  the  return  of  the  stock  precluded 
him  from  recovering,  except  under  the  contract 
of  Oct  31,  1867. 

(4)  ThaX  the  measure  of  the  plaintiff*s  dam- 
ages was  the  amount  of  money  that  should  have 
been  paid  him  under  the  contract  of  Oct.  31, 
1867,  with  interest  at  the  rate  of  six  per  cent, 
from  the  dates  at  which  the  respective  payments 
should  have  been  made. 

(5)  That  the  plaintiff  was  not  entitled  to  re- 
cover as  damages  the  highest  value  of  the  stock 
between  the  time  when  his  right  of  action  ac- 
crued and  the  bringing  of  his  suit,  or  between 
the  former  date  and  any  date  subsequent  thereto, 

(6  and  7)  That  the  plaintiff  was  not  entitled 
to  recover  under  the  contracts  of  April,  1867,  nor 
Oct.  1867,  for  stock  or  cash  dividends  declared 
on  Pennsylvania  Railroad  Co.  's  stock. 

^8)  That  if  the  plaintiff  could  maintain  his 
action  under  the  contract  of  April,  1867,  then 
the  instalment  of  money  subsequently  paid  by 
the  defendants  on  account  of  the  plaintiffs  claim 
must  be  considered  as  equivalent  to  a  return  to 
the  plaintiff  of  such  number  of  shares  as  could 
have  been  purchased  therewith. 

(9)  That  the  sale  of  the  collateral  bonds  was 
unauthorized,  and  that,  so  far  as  appears  from  the 
evidence  in  this  case,  the  defendants  would  be 


entitled  to  a  retiun  of  the  bonds  after  the  pay- 
ment of  the  debt  due  the  plaintiff,  and  the  de- 
fendants were  not  therefore  to  be  credited  in  this 
suit  with  the  sum  received  from  the  sale  of  said 
bonds. 

Each  of  these  points  was  declined. 

Hare,  P.  J.,  charged  [that  under  the  evidence 
the  measure  of  daniages  was  either  the  highest 
market  price  of  the  stock  between  the  date  of 
default  made  by  the  defendants  in  the  perform- 
ance of  the  agreement  of  Oct.  31,  1867,  and 
the  date  of  trial,  with  interest  and  all  dividends 
and  increments  on  the  stock  up  to  the  date  of 
such  highest  price ;  or  the  market  value  of  the 
stock  at  the  oate  of  trial,  with  all  dividends  and 
increments  thereon  from  the  time  that  default 
was  made  in  the  performance  of  the  agreement 
of  Oct.  31,  1867;  that  their  verdict  should  be 
for  the  smaller  of  these  amounts,  the  plaintiff^s 
counsel  having  consented  to  this ;]  [that  the  de- 
fendants were  not  to  be  credited  with  the  amount 
of  stock  which  the  instalments  paid  by  them 
under  the  agreement  of  Oct.  31,  1867,  would 
have  purchased  if  invested  at  the  dates  of  pay- 
ment in  the  purchase  of  stock,  the  counsel  of 
both  sides  agreeing,  however,  that  if  a  different 
view  on  this  point  should  be  taken  hereafter,  the 
proper  reduction  should  be  made]. 

The  following  statement  was  submitted  to  the 
jury  by  the  plaintiff. 

Defendants  to  Plaintiff,  Dr. 
1868.  May  30.     200  shares  Penna.  R.  R.  stock. 

10    "  "  «*        «'   dividend. 


"      Sept  15.  Sold    collateral  for  I2944,  which 

would  purchase  55  shares  at  ^53 
and  leave  a  balance  of  ^29. 
J5 

155  shares  at  $oj(\  value, 

Nov.  10,  1875  .     .     .  I7866  25 

"      May  3a  Cashdividend  5  percent      38750 

Int.  to  Nov.  10,  1875     .       173  08 

Cr. 

1868.  Sept  15.  Cash I29  00 

Int.  to  Nov.  10,  *75      12  44 

1867.  Nov.  21.  Cash  payment  .     .    500  00 

Int.  to  Nov.  10,  *75    239  16 

"     Dec.  21.  Cash  payment  .     .  1 000  00 

InttoNov.  io,*75    473  33 

2,253  93 


Value  of  allotments  as  per  statement 


^12,877  59 
.     1,680  61 


^14,558  20 
Verdict  for  plaintiff  for  114,558.20  and  judg- 
ment thereon.  The  defendants  took  this  writ, 
assigning  for  error  respectively  the  admission  of 
the  evidence  objected  to,  the  portion  of  the 
charge  contained  within  brackets,  and  the  refusal 
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to  charge  as  requested  in  the  defendants'  ooints 
as  above. 
James  E.  Go^ven^  for  plaintiff  in  error. 
The  substitution  of  the  second  agreement  for 
the  first  was  in  effect  an  accord  and  satisfaction 
of  the  first,  and  the  new  contract  thereafter  fur- 
nished the  rule  by  which  the  rights  and  obliga- 
tions were  to  be  determined. 

Christie  v.  Craig,  8  H.  431. 

2  Parsons  on  Contracts,  ♦681. 
The  second  contract  cannot  now  be  treated  as  a 
nullity,  and  the  jight  of  action  based  upon  the 
first  aJone.  A  contract  cannot  be  rescinded  by 
one  party  for  the  default  of  the  other,  unless  both 
can  be  put  in  statu  quo  ;  neither  can  it  be,  when 
there  has  been  laches  in  thus  rescinding. 

Hunt  V,  Silk,  5  East,  449. 

Parsons  on  Contracts,  *6tj. 

Morrow  v,  Rees,  19  Sm.  373. 

Beetem  v.  Burkholder,  Id.  249. 
Here  the  plaintiff  neither  tendered  nor  offered 
to  return  the  .money  or  the  note  paid  him  under 
the  second  contract. 

The  plaintiff  has  no  right  to  sell  the  bonds; 
the  second  agreement  expressly  provided  that  the 
securities  should  be  retained  until  the  stock  was 
returned ;  and,  as  has  been  already  argued,  this 
agreement  was  never  legally  rescinded. 

The  measure  of  damages  was  erroneously  stated. 
The  familiar  rule  is  that  damages  for  a  breach  of 
contract  are  ascertainable  as  of  the  date  of  the 
breach. 

Smethurst  v.  Woolston,  5  W.  &  S.  106. 
S.  S.  Hollingsworth  and  G,  W,  Biddle,  con- 
tra. 

Plaintiff  was  entitled  to  avail  himself  of  the 
remedies  belonging  to  the  contract  of  April  13th, 
1867.  An  accord  can  only  be  a  defence  to  an 
original  claim  when  it  appears  that  the  plaintiff 
accepted  the  agreement  itself,  and  not  the  per- 
formance of  it,  as  a  satisfaction  for  his  debt. 

Evans  v,  Powis,  I  Ex.  Rep.  6oi. 
It  was  expressly  stipulated  in  the  second  agree- 
ment "on  the  non-fulfilment  of  this  agreement, 
or  any  portion  of  it,  you  are  authorized  to  pro- 
ceed at  once  with  the  suit."  Granting  that  suit 
had  not  actually  been  commenced,  he  only  con- 
sented to  wait,  and  all  the  remedies  belonging  to 
the  first  contract  were  engrafted  on  the  second. 

The  direction  of  the  Court  to  allow  the  market 
value  of  the  stock  at  the  date  of  trial  with  the 
dividends  and  increments  is  fully  sustained  by 
the  cases. 

Bank  of  Montgomery  v,  Reese,  2  Casey,  143  (1856). 

Musgrave  v,  Beckendorff,  3  Sm.  310  (1866) 

Persch  v.  Quiggle,  7  Sm.  247  ^1868). 

Work  V,  Bennett,  20  Sm.  484  (1872), 
The  idea  that  this  rule  was  applied  to  the  stock 
contemplated  in  these  cases,  because  it  was  fluc- 
tuating in  value  and  not  readily  obtained,  is  er- 
roneous; there  is  nothing  whatever  in  those 
cases  to  show  it    The  clear  rule  laid  down  is 


that  the  measure  of  damages  is  the  highest  market 
price  of  the  stock  between  the  breach  and  the 
date  of  the  trial;  and  the  verdict  in  this  case  was 
admittedly  for  a  less  amount. 

Goweriy  in  reply.  The  case  of  Bank  r.  Reese, 
supra^  was  ruled  upon  the  ground  that  the  claim 
was  presented  by  a  cestui  que  trust  against  a  trus- 
tee for  profits  from  the  trust  property. 

Wilson  V.  Whitaker,  13  Wr.  117. 
This  relation  does  not  exist  between  a  borrower 
and  lender  of  stock,  and  further,  the  stock  of  this 
bank  was  rarely  found  in  the  market. 

McHose  V,  Fulmer,  23  Sm.  365. 

Neiler  r.  Kelley,  19  Sm.  403. 

Musgrave  v,  Beckendorff,  sufira,  was  an  action 
to  recover  damages  for  failure  to  deliver  certain 
identical  bonds. 

arch  4,  1878.  The  Court.  We  do  not 
regard  the  acceptance  by  English  of  the  proposi- 
tion made  by  the  president  of  the  company,  in 
his  letter  of  October  31,  1867,  as  the  conclusion 
of  a  new  contract,  but  rather  an  extension  of  the 
former  arrangement.  This  previous  undertaking 
contemplated  the  delivery  to  the  plaintiff  on  the 
15th  of  June,  1867,  of  two  hundred  shares  of 
PennsylvaniaRailroad  stock,  which  the  defendants 
had  received  as  a  loan  from  plaintiff  on  the  13th 
of  April  preceding.  There  was  no  return  made 
of  these  shares  at  the  date  indicated,  and  English 
was  about  to  bring  suit,  when  the  proposition  of 
the  31st  of  October  was  made  and  accepted. 

Taking  these  two  papers  as  one  contract  we 
observe  that  it  provides  generally  for  the  re- 
turn of  the  stock  or  its  equivalent  in  money  on 
the  2ist  of  September,  1868,  specially  for  pay- 
ments in  cash  to  be  made  from  time  to  time,  in 
all  amounting  to  1 10,000,  the  par  value  of  the 
two  himdred  shares;  or,  if  this  sum  was  insuffi- 
cient to  "make  good,**  as  the  parties  termed  it, 
the  said  shares  at  the  date  specified,  the  company 
undertook  to  pay  as  much  more  as  would  accom- 
plish that  object.  If,  on  the  other  hand,  the  de- 
fendant chose  to  return  the  stock,  at  the  time 
fixed  by  the  contract,  the  plaintiff  was  required 
to  refund  the  money  which  he  had  in  the  mean 
time  received ;  finally,  in  case  any  one  of  the 
propositions  of  this  contract  was  not  complied 
with  on  the  part  of  the  company,  English  was  at 
liberty  to  proceed  with  his  suit  at  law. 

Now  as  these  were  independent  contracting 
parties,  bound  to  each  other  by  no  ties  save  those 
found  in  their  contract;  and  as  they,  by  that 
contract,  had  from  the  beginning  settled  the 
compensation  due  English  in  case  of  a  failure  to 
return  the  shares  of  stock  at  the  time  fixed,  why 
should  we  seek  for  any  other  rule  of  compensa- 
tion than  that  fixed  by  themselves?  It  is  certain, 
had  the  company  tendered  to  English  the  value 
of  the  shares  in  cash  on  the  21st  of  September, 
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1868,  he  would  have  been  obliged  to  have  re- 
ceived it.  On  the  other  hand,  in  the  absence  of 
such  tender,  the  plaintiff  might  have  gone  upon 
that  day  into  the  market  and  supplied  himself 
with  two  hundred  shares  of  the  Pennsylvania 
Eailroad  Company's  stock,  and  have  compelled 
the  defendants  to  account  for  the  price  thereof. 
Thus  we  take  it,  the  rights  of  the  parties  were 
definitely  fixed  at  the  time  when  the  breach  oc- 
curred, just  as  would  have  been  the  case  had  the 
agreement  been  for  the  delivery  of  two  hundred 
bushels  of  wheat,  or  of  any  other  article  of  a  mar- 
ketable character. 

It  is  obvious,  therefore,  that  the  Court  below 
erred  in  applying  the  rule  stated  in  the  case  of 
The  Bank  v.  Reese  (2  Casey,  143)  to  the  contro- 
versy in  hand,  since  the  contract  itself  carried  it 
beyond  the  reach  of  that  rule.  Moreover,  that 
rule  applies  only  where  the  parties  bear  to  each 
other  a  trust  relation.  In  Wilson  v.  Whitaker 
(13  Wr.  114),  this  Court  refused  to  adopt  the 
above  stated  rule  as  applicable  to  stock  contracts 
generally;  and  the  learned  Judge  who  delivered 
the  opinion  in  that  case,  whilst  recognizing  the 
case  of  The  Bank  v.  Reese  as  binding  in  all  cases 
involving  a  trust,  said  that  the  dicta  tending  to 
carry  the  rule  beyond  the  point  stated  were  not 
essential  to  the  case,  and  were  extra-ywdicvaX,  A 
similar  remark  might  well  be  made  of  the  dicta 
in  the  case  of  Musgrave  v.  Beckendorff  (3  P.  F. 
S.  310),  for  there  the  plaintiffs  claim  was  based 
on  an  agreement  for  a  return  of  the  identical 
bonds  loaned;  and  as  his  property  in  them  was 
not  divested  by  the  contract,  it  was  a  breach  of 
trust  in  the  defendant  to  sell  or  otherwise  dispose 
of  them;  hence,  as  the  above  stated  rule  might 
well  apply  on  principle,  the  adoption  of  the  extra- 
judicial  dicta  of  the  Bank  v^  Reese  was  not  neces- 
sary. Persch  v,  Quiggle  (7  P.  F.  S.  247)  was  the 
case  of  an  agent  who  had  committed  a  breach  of 
trust  in  the  disposition  to  his  own  use  of  stock 
shares  intrusted  to  his  keeping,  and  in  Neiler  v. 
Kelley  (19  P.  F.  S.  403)  and  Work  v.  Bennett 
(20  P.  F.  S.  485)  the  rule  was  held  not  to  apply 
in  cases  of  trover.  As  yet  there  does  not  seem 
to  be  any  case  on  our  books  which  militates 
agamst  the  limitation  of  rule  of  The  Bank  v.  Reese 
to  cases  involving  a  trust,  or  to  those  the  peculiar 
character  of  whiai  renders  the  application  of  that 
rule  necessary  in  order  that  justice  maybe  meted 
out  to  the  parties  litigant.  Such,  however,  is  not 
the  condition  of  the  case  in  hand.  The  agree- 
ment of  the  31st  of  October  required  that  the 
plamtiff  should  be  paid  by  instalments  of  cash  as 
therein  mentioned,  and  the  return  of  the  stock 
in  kind  was  an  option  belonging  to  the  company. 
As  this  contract  was  in  part  executed  by  the  pay- 
ment of  the  first  two  instalments  by  Uie  defen- 
dant, and  by  the  retention  and  sale  of  the  collat- 
erals by  the  plaintiff,  the  default  cannot  be  treated 


as  a  rescission  of  the  contract,  but  only  as  a 
breach,  the  damages  for  which  must  of  necessity 
be  measured  by  the  money  due  the  plaintiff  at 
the  time  of  such  breach,  with  interest  to  the  date 
of  the  verdict. 

It  follows  that  English  was  entitled  to  recover 
from  the  defendant  the  value  of  the  two  hundred 
shares  of  stock  as  of  the  2  ist  of  September,  1 868, 
with  the  dividends  and  simple  interest,  deducting 
therefrom  the  payments  as  of  the  date  when  sev- 
erally made. 

As  we  think  the  collaterals  were  properly  dis- 
posed of,  we  refuse  to  sustain  the  15  th  assignment 
of  error. 

Judgment  reversed  and  a  new  venire  is  awarded. 

Opinion  by  Gordon,  J. 

On  March  5th,  1878,  a  rule  was  granted  to 
show  cause  why  judgment  should  not  be  entered 
in  this  case  in  favor  of  defendant  in  error  for  the 
amount  due  to  him  according  to  the  principle 
stated  in  the  opinion  of  this  Court,  delivered 
March  4,  1878,  the  same  to  be  liquidated  by  the 
Prothonotary.  After  argimient  on  March  18, 
1878,  the  rule  was  discharged. 


Jan.  '77,  199.  March  20,  1878. 

Sheiwood  v.  Sumne. 

Ejectment — Presumption  of  title  out  of  the  Com- 
monwealth —  Possessory  title  —  Improvement 
rights — Abandonment, 

In  ejectment,  where  there  has  been  less  than  thirty 
years'  continuous  possession,  title  out  of  the  Common- 
wealth must  be  shown. 

The  Statute  of  Limitations  creates  no  title  for  recovery 
where  thirty  years'  possession  is  not  shown,  and  the  G>m- 
monwealth  has  not  parted  with  her  title. 

Where  an  improvement  right,  which  depends  on  pos- 
session, has  not  existed  for  twelve  years,  a  conclusive 
presumption  of  abandonment  arises. 

Error  to  the  Common  Pleas  of  Susquehanna 
County. 

Ejectment  by  Thomas  J.  Sherwood  against 
Henry  Sumne,  brought  September  26,  1872,  to 
recover  one  hundred  acres  of  land.  Plea,  not 
guilty.  The  case  was  tried  November  16,  1876, 
before  Morrow,  P.  J. 

The  plaintiff,  in  two  separate  offers,  proposed 
to  prove  :  That  one  Bildad  Bennett  was  in  pos- 
session of  the  land  in  dispute,  claiming  it  as  his 
own,  about  forty-two  years  ago  (1834),  which 
possession  he  continued  until  his  death,  which 
occurred  in  1846.  That  his  administrator  soon 
after,  by  petition  and  regular  proceedings  in  the 
Orphans*  Court  of  the  county,  obtained  an  order 
to  sell  the  same  for  the  payment  of  debts ;  that 
the  same  was  sold  in  due  form  of  law  to  one 
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James  Kelley  on  January  26,  1847,  which  sale 
was  duly  confirmed  by  the  Court,  and  a  deed 
was  made  to  Kelley ;  that  Kelley,  by  deed  dated 
September  14,  1849,  conveyed  the  same  to  the 
plaintiff,  who  continued  in  possession  until  fifteen 
years  ago ;  that  the  said  Bennett,  Kelley,  and 
Sherwood  successively  occupied  said  property 
(connected  as  above  stated)  for  a  period  of  at 
least  twenty-seven  years  adversely  to  all  the 
world. 

The  defendant  objected  (i)  that  the  offers 
showed  an  abandonment  of  the  possession  for 
twelve  years  before  suit  brought.  (2)  That  they 
did  not  show  that  the  defendant  was  an  intruder 
on  the  possession  of  the  plaintiff.  (3)  That  no 
title  was  shown  out  of  the  Commonwealth. 
(4)  That  thirty  years*  continuous  possession,  as 
required  by  the  Act  of  1855,  was  not  shown, 
and  nothing  upon  which  the  plaintiff  was  entitled 
to  recover  as  against  the  peaceable  possession  of 
the  defendant. 

The  Court  rejected  the  offers,  and,  the  plain- 
tiff producing  no  other  evidence,  instructed  the 
jury  to  find  for  the  defendant. 

Verdict  and  judgment  for  defendant  accord- 
ingly. The  plaintiff  took  a  writ  of  error,  assign- 
ing for  error  the  rejection  of  his  evidence. 

Littles  and  Blakeslee^  for  the  plaintiff  in  error. 

The  plaintiff  offered  to  prove  a  prior  adverse 
possession  of  twenty-seven  years.    The  first  occu- 
pant died  in  possession.     There  was  a  descent 
cast,  and  a  regular  chain  of  title  to  the  plaintiff. 
.  This  constituted  a  prima  facie  case.     Any  prior 
possession  is  sufficient  against  an  intruder. 
Kline  v.  Johnston,  12  Harris,  74. 
Turner  I/.  Reynolds,  ii  Id.  199. 

But  the  offer  was  not  merely  to  prove  prior 
possession.  The  facts  in  it  showed  title.  Here 
was  a  descent  cast  and  long  adverse  possession. 
All  the  plaintiff  was  obliged  to  do  was  to  prove 
twenty  years'  possession  or  the  seisin  of  his  an- 
cestor and  a  descent  cast.  This  is  sufficient  to 
put  the  defendant  to  proof  of  his  title. 
Hyllon  V.  Brown,  I  W.  C.  C.  R.  204. 

The  objection  that  title  out  of  the  Common- 
wealth was  not  shown  is  not  valid.  Actual 
occupation  for  twenty-one  years  gives  a  right 
ajainst  all  but  the  State.  It  is  not  necessary  to 
show  such  title  when  the  defendant  is  an  intruder 
or  shows  no  title,  as  the  defendant  in  this  case 
did  not. 

Lair  v.  Hunsicker,  4  Casey,  123. 
Riddle  v.  Murphy,  7  S.  &  R.  230. 

There  was  no  legal  presumption  of  abandon- 
ment raised  by  the  offer,  and  the  defendant,  who 
showed  no  title,  could  not  take  advantage  of  it 
if  there  were. 

Watson  V,  Gilday,  II  S.  &  R.  340. 
McCall  V,  Anchors,  2  Harris,  257. 
Troutman  v.  May,  9  Casey,  460. 

The  defendant  showed  no  title,  and  is  to  be 
regarded  as  an  intruder. 


B.  O.  Camp  (with  him/.  B,  ^'A.  If.  McCol- 
bim^y  contra. 

There  is  no  evidence  and  no  presumption  that 
the  defendant  was  an  intruder,  and  Ae  part  of 
the  plaintiffs  argument  which  is  based  on  that 
assumption  must  fall.  Where  title  is  not  shown 
out  of  the  Commonwealth,  thirty  years*  continu- 
ous possession  must  be  shown  to  raise  the  pre- 
sumption that  the  Commonwealth  has  parted 
with  her  title. 

Act  27  April,  1855,  Pard.  Dig.  929,  pi.  10. 

If  any  shorter  period  of  possession  be  shown, 
the  presumption  is  that  the  title  remains  in  the 
Commonwealth,  which  outstanding  title  will  pre- 
vent the  plaintiff  from  recovering. 

April  I,  1878.  The  Court.  The  offers  in 
this  case  did  not  go  far  enough.  Title  out  of  the 
Commonwealth  was  not  shown,  and  the  offer 
was  not  to  show  continuous  possession  for  thirty 
years  on  part  of  Bildad  Bennett  and  those  claim- 
ing under  him.  Less  than  this  period  of  con- 
tinuous possession  will  not  suffice  to  create  the 
presumption  of  title  out  of  the  Common- 
wealth under  the  Act  of  27  April,  1855  (Purd. 
Dig.  929,  pi.  10).  Nor  did  the  plaintiff  offer  to 
show  that  the  defendant  came  in  under  him,  or 
had  unlawfully  ousted  him.  Hence  the  ofier 
did  not  extend  to  either  tenancy  or  intrusion 
upon  the  rights  of  the  plaintiff.  As  the  offer 
stood,  the  utmost  effect  of  it  was  to  show  an 
earlier  improvement  right.  But  the  offer  itself 
showed  that  this  right,  which  depends  on  posses- 
sion, had  not  existed  for  more  than  twelve  years, 
and  consequently  a  conclusive  presumption  of 
abandonment  had  arisen.  (Brentlinger  v,  Hutch- 
inson, I  Watts,  46 ;  Jacobs  v,  Fig^,  i  Casey, 

45) 

The  offer  showed  no  title  for  recovery,  the 
statute  of  limitations  having  no  operation  in  such 
a  case. 

Per  Curiam.    Judgment  affirmed. 


Jan.  '78,  no. 


Walter  v.  Breisch* 


March  20, 1878. 


Usury —  Opening  Judgment- — Practice, 

A  judgment  debtor  who  has  paid  usurious  interest  on  t 
judgment,  and  who  has  confessed  a  judgment  of  remtl, 
is  not  precluded  by  the  confession  from  asking  that  the 
latter  judgment  be  opened  on  the  ground  of  usury,  or  ftwn 
crediting  the  usurious  interest  on  ])rindpal  as  allowed  by 
the  Act  of  28  May,  1858. 

In  such  a  case  the  Court  will  open  the  judgment. 

Error  to  the  Common  Pleas  of  Schuyfldll 
County. 

This  was  an  appeal  by  Walter  from  an  order 
of  the  Court  below,  opening  a  judgment  held  by 
him  against  Breisch  on  the  ground  of  usury. 
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The  undisputed  facts  of  the  case  were  as  fol- 
lows: In  January,  1 871,  the  defendant  borrowed 
$2300  from  the  plaintiff,  giving  his  judgment 
note  as  security,  which  was  soon  after  entered 
up.  On  this  judgment  the  defendant  paid  in- 
terest to  the  plaintiff  at  the  rate  of  three  per  cent, 
a  month  until  March,  1875.  In  the  early  part 
of  1875  the  defendant  paid  I300  in  reduction  of 
tiie  principal.  On  November  3,  1875,  the  par- 
ties entered  into  an  amicable  action  to  revive  the 
judgment,  in  which  the  defendant  confessed 
judgment  of  revival  to  the  plaintiff  for  I2100. 
No  interest  was  paid  after  the  revival  of  the  judg- 
ment. 

In  June,  1876,  the  defendant  obtained  a  rule 
to  show  cause  why  the  judgment  should  not  be 
<^ned  and  the  defendaiit  let  into  a  defence. 

The  Court  below  (Pershing,  P.  J.)  made  the 
rule  absolute,  whereupon  the  plaintiff  took  an 
appeal  under  the  provisions  of  the  Act  of  4 
April,  1877  (P.  L.  53). 

A,  F,  Spinney^  for  the  appellant,  contended 
that  the  defendant  was  concluded  by  confessing 
judgment  of  revival.  The  Usury  Act  of  28  May, 
1858,  provides  that  it  shall  be  lawful  for  the 
borrower  or  debtor  at  his  option  to  retain  the 
excess.  When  judgment  is  suffered  the  option 
is  spent;  the  borrower  has  then  allowed  the 
usurious  interest  to  become  merged  into  the 
judgment,  and  it  is  too  late  to  take  advantage  of 
that  defence. 

3  Parsons  on  Contracts,  1 19. 

Thatcher  v.  Gammon,  12  Mass.  268. 

Thompson  v.  Berry,  3  Johns.  Ch.  395;  17  Johns.  436. 

The  defendant  was  under  no  necessity  to  con- 
fess judgment  in  the  amicable  scire  facias ;  there- 
fore the  doctrine  of  Vantine  v.  Wood  (i  Harris, 
270)  does  not  apply.  He  was  capable  of  valid- 
ating that  which  was  before  invalid. 
Duncan  v.  McCullough,  4  S.  &  R.  487. 

The  Court  should  not  open  a  paid  judgment. 
It  can  only  order  it  satisfied. 

D,  C,  Iffnning,  contTB,. 

It  appears  that  on  a  loan  of  J2300  made  six 
years  ago,  the  plaintiff  has  received  about  I4000 
as  interest,  been  paid  5300  on  the  principal,  and 
still  has  a  judgment  for  52100.  The  excessive 
interest  can  of  course  be  credited  on  the  prin- 
cipal. 

Lucas  v.  The  Bank,  28  Smith,  228;  2  Weekly 
Notes,  135. 

The  defendant  having  confessed  judgment  of 
revival,  no  other  relief  can  be  afforded  him  as  to 
interest  included  therein,  other  than  by  opening 
the  judgment. 

Ho^tns  V,  Wert,  3  Weekly  Notes,  343. 

He  is  not  concluded  thereby,  however,  in 
this  application. 

Maitland  v.  McGonigle,  I  T.  &  H.  Pr.  658. 

April  I,  1878.  The  Court.  There  was 
sufficient  evidence  to  show  excessive  usury  inter- 


vening between  the  entry  of  the  original  judg- 
ment and  its  revival  by  amicable  agreement.  If 
the  amicable  revival  were  conclusive  upon  the 
defendant  confessing  the  judgment,  usury  would 
seldom  be  reached.  Hard  creditor^,  aware  of 
such  law,  would  always  make  it  a  condition  of 
giving  time,  that  a  judgment  or  warrant  of  at- 
torney to  confess  it  or  to  revive  it  should  be 
given.  This  corrective  power  of  the  Coiurt  must 
be  exercised  to  prevent  the  ruin  of  imfortunate 
debtors  who  are  in  merciless  hands.  This  case  is 
an  apt  illustration  of  the  benign  effect  of  the  law 
against  usury.  The  defendant  in  this  case  for 
several  years  paid  interest  at  the  rate  of  thirty-six 
per  cent,  per  annum,  the  usury  amounting  to  a 
larger  sum  than  the  original  debt. 

Order  affirmed  and  appeal  dismissed  at  the 
cost  of  the  appellant. 

Per  Curiam. 


364- 


ICf.  Rutherford  v.  Boyer,  3  N.  347 ;  4  Weekly  Notes, 


Common  pieas— ILato. 


C.  P.  No.  I.  Feb.  16,  1878. 

Love  V.  Dobson., 

Infancy — The  immunity  arising  from  minority  is 
personal y  and  if  waived  by  the  party  after  his 
arrival  of  age^  cannot  be  alleged  by  another — 
Affirmance  of  minor's  contract  after  arriving 
at  majority —  Withdrawal  of  prior  disaffirm- 
ance— Rights  of  third  parties , 
Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Sci,  fa,  sur  mortgage  dated  November  14, 
1876,  executed  by  the  defendant,  Dobson,  to  the 
plaintiff.     Writ  exit  December  27,  1877. 

The  affidavit  of  defence,  filed  by  Dobson  on 
January  26,  1878,  set  forth  that  at  the  time  of 
executing  the  mortgage  in  suit  he  was  an  infant 
under  the  age  of  twenty-one  years,  and  unable 
in  law  to  m^e  a  valid  contract. 

On  February  6,  187^,  T.  S.  Watson,  trustee, 
upon  his  own  suggestion,  was  made  a  party  to 
the  record  as  terre  tenant  of  the  mortgaged 
premises.  On  the  same  day  he  filed  an  affidavit 
of  defence,  reiterating  the  above  averment  of  the 
infancy  of  the  mortgagor  Dobson  at  the  time  he 
executed  the  said  mortgage,  and  averring  that  he 
was  informed  and  believed,  and  expected  to  be 
able  to  prove,  that  at  the  time  said  Dobson  con- 
veyed the  mortgaged  premises  to  the  deponent 
[which  was  on  November  13,  1877,  Dobson 


Digitized  by 


Google 


36o 


WEEKLY  NOTES  OF  CASES. 


being  then  of  full  age],  and  at  all  times  previous 
thereto,  the  said  Dol^n  had  in  no  way  know- 
ingly ratified  the  said  mortgage,  but,  on  the  con- 
trary, had  disavowed  it,  and  had  made  affidavit 
to  that  effect. 

On  February  9,  1878,  the  defendant  Dobson 
asked  leave  to  withdraw  his  former  affidavit  of 
defence,  filed  January  26,  1878,  and  thereupon 
filed  another  affidavit,  setting  forth  that  he  niade 
the  said  former  affidavit  of  defence,  setting  up 
his  infancy,  etc.,  at  the  request  of  said  Watson, 
who  represented  several  lien  creditors ;  but  that 
in  truth  he  had  no  desire  whatever  to  avoid  lia- 
bility on  said  mortgage,  as  it  was  executed  by 
him  to  the  plaintiff,  Love,  in  good  faith,  and 
that  Love  had  then  and  since  acted  in  good  faith 
and  performed  his  part  of  the  contract ;  that  at 
the  time  he  made  said  original  affidavit  he  did 
not  fully  understand  the  transaction,  and  he 
therefore  now  desired  to  withdraw  the  same. 
Further,  that  he  attained  his  majority  on  Febru- 
ary II,  1877,  and  subsequently,  on  December 
14,  1877,  he  assigned  to  the  plaintiff,  Love,  a 
policy  of  insurance  to  accompany  said  mortgage, 
**  whereby,  he  believes,  he  fully  ratified  said 
mortgage  and  the  contract  between  him  and  the 
said  Love  relating  thereto;"  and  further,  that 
the  said  Watson  holds  title  to  the  mortgaged 
premises  as  trustee  for  lien  creditors. 

Wm.  G.  Foulke^  for  the  rule. 

The  defence  of  infancy  is  a  privilege  personal 
to  the  infant,  and  can  only  be  insisted  on  by  him 
or  by  his  privies  in  blood.  A  privy  in  estate 
cannot  allege  the  infant's  deed  to  be  void.  Dob- 
son  having  withdrawn  his  original  affidavit,  and 
now,  being  of  full  age,  ratifying  his  mortgage,  it 
is  not  in  the  power  of  a  terre  tenant  to  set  up,  as 
a  defence,  his  original  want  of  capacity. 
Palmer  v.  Miller,  25  Barb.  399. 

T,  S,  Watson^  contra. 

Admitting  the  general  proposition  that  infancy 
as  a  defence  is  a  personal  privilege,  yet  the  con- 
veyance of  the  premises  to  Watson  by  Dobson, 
on  November  13,  1877,  after  the  latter  came  of 
age,  and  his  then  disavowal  of  the  mortgage, 
rendered  it  void^  and  the  mortgagor  cannot  adl 
it  again  into  life.  Af^er  a  dissdSirmance  by  any 
act  of  the  minor,  after  arriving  at  age,  legally 
sufficient  for  that  purpose,  then  all  persons  may 
take  advantage  of  such  disaffirmance,  and  treat 
the  deed  as  null,  for  it  is  as  if  it  had  never  ex- 
isted. 

A  deed  or  a  mortgage  made  by  an  infant  is 
avoided  by  his  executing,  upon  his  arrival  at  full 
age,  another  deed  for  the  same  land  to  a  different 
person. 

Hoyle  V,  Slowe,  2  Devcreux  &  Battle,  Law  (N.  C.) 

320. 
Curtin  v.  Patten,  11  S.  &  R.  305. 
Steger's  Estate,  3  Weekly  Notes,  368. 

Rule  absolute. 


C.  P.  No.  I.  April  27, 1878. 

Johnston  et  al«  v.  Penna.  R.  R.  Ca 

Practice —  Where  the  Court  directs  depositions  to 
befiledy  it  may,  in  its  discretion,  order  the  cost 
of  taking  them  to  be  pcud  by  the  party  applying 
for  the  rule. 

Rule  to  show  cause  why  depositions  taken  by 
plaintiffs  should  not  be  filed. 

After  the  case  was  at  issue,  and  before  trial, 
plaintiffs  took  the  depositions  of  some  of  them- 
selves as  going  witnesses.  When  the  depositions 
were  taken,  plaintiffs  called  for  an  original  letter, 
written  by  them,  and  in  the  possession  of  the 
defendants,  which  was  produced,  offered  in  evi- 
dence, and  attached  to  the  depositions.  These 
depositions  and  the  exhibits  not  having  been  filed 
(a  copy  of  one  of  the  exhibits  was,  however,  fur- 
nished), as  requested  by  the  defendants,  they 
obtained  the  present  rule. 

Driver  (with  him  Coulston),  showed  cause. 

The  witnesses,  whose  testimony  was  taken,  are 
some  of  the  plaintiffs  themselves,  and  when  the 
case  was  last  on  the  trial  list,  expected  to  be 
present,  in  which  case  the  depositions  could  not 
have  been  used.  It  is  not  the  practice  to  file 
depositions  until  they  are  used  on  the  trial.  If 
the  Court  orders  them  to  be  filed,  then  the  costs 
of  taking  them  should  be  put  on  the  defendants. 
Martin  v.  Dearie  et  al.,  ^  Phila.  186. 

Simpers  (with  him  Chapman  Biddle),  for  the 
rule. 

Depositions  taken  under  a  rule  of  Court  should 
be  filed,  as  a  matter  of  course,  within  a  reason- 
able time.  They  are  not  the  exclusive  property 
of  the  party  taking  them,  but  belong  to  both  par- 
ties to  the  suit,  and  ought  to  be  made  a  part  of 
the  record  without  delay. 

Gordon  et  aL  v.  Little,  8  S.  &  R.  549. 

Nussear  v,  Arnold,  13  S.  &.  R.  323. 

Bennett  v,  Williams,  7  Sm.  405. 

While  it  is  true  that  in  Bennett  r.  Williams, 
supra,  there  was  a  rule  of  Court  requiring  the 
depositions  to  be  filed,  yet  the  Court  distinctly 
say  that  all  depositions  taken  under  a  rule  of 
Court  must  be  filed. 

Any  other  practice  will  enable  parties  to  ex- 
periment with  their  witnesses,  and  lead  to  the 
suppression  of  depositions  where  they  are  imfisi- 
vorable  to  the  side  taking  them. 

In  Martin  v.  Dearie  et  al,,  supra,  the  defend- 
ants were  ordered  to  file  depositions  taken  by 
them,  and  the  plaintiff  required  to  pay  the  costs. 
If  depositions  taken  under  a  rule  of  this  Court 
are  not  to  be  filed  as  a  matter  of  course,  then 
this  is  not  a  case  in  which  the  costs  should  be 
put  upon  defendants.  The  plaintiffs  have  ob- 
tained possession  of  an  originsd  paper  belonging 
to  the  defendants,  which  they  refuse  to  surrender, 
or  to  file  the  depositions. 
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Driver y  in  reply. 

The  cases  cited  do  not  apply.   In  two  of  them 
there  were  rules  of  Court  requiring  the  deposi- 
tions to  be  filed ;  and  in  the  other  the  testimony 
was  taken  under  a  commission. 
Martin  v.  Dearie  et  aL^  supra. 

C.  A.  V. 

May  4,  1878.  The  Coxmx.  The  Supreme 
Court  in  several  cases  have  apparently  decided 
that  the  depositions  taken  in  a  case  should  be  filed, 
as  a  matter  of  course.  These  decisions,  however, 
were  reviewed  by  the  old  District  Court  in  an 
opinion  delivered  by  Judge  Briggs  (Martin  v. 
Dearie  et  al,,  supra),  and  it  was  there  held  that 
the  decisions  were  founded  on  rules  of  Court, 
and  were  not  of  general  applicability.  That  in 
view  of  our  practice,  the  District  Court  would 
not  hold  that  depositions  should  be  filed  of 
course,  but  would  exercise  their  discretion  in  each 
case.  In  either  view,  we  have  the  right  to  make 
the  order,  and  it  is  not  necessary  at  present  to 
decide  more  than  that  we  think  this  a  proper  case 
for  such  an  order. 

The  defendants  having  shown  that  certain 
original  papers  belonging  to  them  have  been  at- 
tached to  the  depositions  taken  by  the  plaintiffs, 
we  will  make  this  rule  absolute,  without  requir- 
ing the  costs  of  the  depositions  to  be  paid  by  the 
defendants. 

Oral  opinion  by  Biddle,  J. 


C  P.  No.  3. 


Howell  v;  Campbell. 


Feb.  2,  1878. 


Mechanic's  claim — Lumping  claim  of  sub-con- 
tractor— Act  of  March  28,  184^,  relating  to 
Philadelphia  and  Chester  counties — Effect  of 
giving  the  dates  of  the  commencement  and  close 
of  the  work  under  a  special  contract — Con- 
struction of  claim — Houses  that  seemingly  do 
not  ctdjoin. 

Rule  to  strike  off  a  mechanic's  claim  for  de- 
fects apparent  on  its  face. 

It  appeared  from  the  claim  that  it  was  filed 
January  17,  1878,  by  a  sub-contractor  against 
the  owner  and  contractor  for  the  sum  of  I325  for 
work  done  and  materials  furnished  in  the  erection 
of  eight  houses,  and  was  entered  against  the 
houses  and  lots  and  the  curtilages  appurtenant 
thereto.  The  first  house  was  described  as  situate 
on  the  east  side  of  Wamock  Street,  seventy  feet 
south  of  Kennuset  Street,  and  having  a  front  of 
fourteen  feet ;  the  second  house  was  on  the  east 
of  Wamock  Street,  ninety-eight  feet  south  of  Ken- 


nuset Street ;  and  the  others  as  adjoining  each 
other  in  succession,  as  shown  by  the  following 

Plan. 


Kennuset    Street. 


^ 


N 


The  bill  of  particulars  annexed  to  and  made  a 
part  of  the  claim,  stated  the  claim  to  be  for  work 
done  and  materials  fiunished  **  from  the  second 
day  of  July,  A.D.  1877,  when  the  said  work  was 
commenced,  to  the  eighteenth  day  of  July,  when 
the  same  was  finished  under  a  contract  for  the 
sum  of  I325.**  The  sum  of  I40.63  was  appor- 
tioned to  each  house. 
R.  Alexander,  for  rule. 
It  appears  from  the  claim  that  the  buildings 
are  not  adjoining.  This  is  fatal.  The  lots  must 
adjoin. 

Goepp  V.  Gartiser,  ii  Case^,  130. 

Campbell  v.  Furness,  I  Phila.  372. 

French  v.  Kaign,  3  Weekly  Notes,  495. 

Taylor  v.  Montgomery,  8  H.  443. 

Allen  V.  Fitzpatrick,  9  Phila.  142. 
It  is  the  claim  of  a  sub-contractor  who  seeks  to 
bind  the  buildings  in  a  lumping  charge.    None 
but  a  contractor  can  do  this. 
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Lee  1/.  fiurke,  i6  S.  336W 

Russell  V.  Bell,  8  Wr.  49. 

Shields  v.  Garrett,  4  Weekly  Notes,  140. 

Van  Roden  v,  Campbell,  5  Id.  126. 

/.  T.  Snare y  contra. 

The  claim  is  good  under  the  Act  of  24  March, 
1849  (Purd.  Dig.  1034,  pi.  45). 

The  lien  on  its  face  embraces  both  buildings 
And  curtilage.  How  can  the  Court  say,  on  in- 
spection of  the  claim,  that  there  is  a  vacant  lot 
between  any  of  the  houses?  or,  if  so,  that  it  is  not 
the  curtilage  of  one  of  them  ? 

C.  A.  V. 

FeK  16,  1878.  The  Court.  Under  the  au- 
thority of  Shields  v,  Garrett,  4  Weekly  Notes, 
140  (affirmed  by  the  Supreme  Court,  5  Weekly 
Notes,  i  20),  and  also  of  the  cases  cited  by  the 
Court  in  the  above-named  cause,  this  lien  would 
be  bad,  because  the  sub-contractor  here  seeks  to 
bind  a  building  in  a  lumping  charge. 

Those  cases  were  all  decided  under  the  Act  of 
1845 ;  the  legislature,  however,  by  an  Act  of 
Assembly  pa^ed  24  March,  1849,  §  2  (Purd. 
Dig.  1034,  pi.  4S),  extended  the  law  and  thus 
embraced  the  present  case.  This  Act  declares 
that  **  It  shall  be  lawful  for  any  mechanic  or  ma- 
terial man  in  the  city  or  county  of  Philadelphia, 
and  county  of  Chester,  who  performs  work  and 
furnishes  materials,  to  include  both  in  the  same 
claim  filed.**  When  the  work  ** shall  be  done  by 
contract  for  a  stipulated  sum,  it  shall  be  lawful  to 
file  a  statement  of  the  time  when  the  work  was 
commenced  and  when  finished,  and  of  the  aggre- 
gate price  of  the  work  and  materials."  This 
claim,  with  its  bill  of  particulars,  is,  it  seems  to 
us,  clearly  within  the  law. 

Uj)on  the  other  point  made  in  this  case,  we 
cannot  say,  from  the  record,  that  the  buildings- 
are  not  adjoining ;  the  space  marked  as  open  on 
the  plan  may,  for  all  that  we  know,  be  a  yard 
adjoining  the  houses,  and  therefore  the  criticism 
made  will  not  for  the  reason  assigned  destroy  the 
lien. 

Rule  discharged. 

Opinion  by  Ludlow,  P.  J. 


C.  P.  No.  3. 


The  affidavit  of  Govett  set  forth,  intar  aliOj 
that:  "The  mortgagor.  Roller,  named  in  the 
above  action  is  dead,  and  was  so  before  suit 
brought,  and  his  death  has  been  returned  by  the 
sheriff,  and  a  suggestion  thereof  filed  of  record." 

George  Junkiny  Esq,,  for  the  rule,  argued  that 
the  plaintiff  ^^fes  entitled  to  judgment,  notwith- 
standing the  return  of  mortuus  est ;  as  it  would 
only  bind  Govett,  and  the  personal  representa- 
tives would  not  be  injured  if  they  had  a  good 
defence. 

A,  Thompsony  Esq,,  contra. 

The  mortgagor  being  dead,  no  judgment  could 
be  taken  in  this  case  even  if  no  affidavit  of  de- 
fence had  been  filed;  because  being  dead  his 
legal  representatives  must  be  first  brought  in, 
which  has  not  been  done,  and  the  affidavit  of  de- 
fence law  does  not  apply  to  executors. 
Seymour  v,  Hubert,  2  Norris,  346. 

C.  A.  V. 

April  20, 1 878.  The  Court  is  of  opinion  that, 
upon  a  return  of  mortuus  est  as  to  the  mortgagor, 
judgment  should  be  postponed  until  the  pereonal 
representatives  are  brought  in.  But  since  the 
record  now  shows  that  this  has  been  done  pend- 
ing our  decision,  we  make  the  rule  for  judgment 
al:^lute. 

Oral  opinion  by  Ludlow,  P.  J. 


C.  P.  No.  4. 
Thomas  v, 


March  30,  1878. 

Blanchard  v.  KoUer. 

Practice — Set.  fa.  sur  mortgage — Death  of  mort- 
gagor before  suit  drought — Semble^  thcU,  upon  a 
return  of  "  mortuus  esf^  as  to  the  mortgagor, 
his  personal  representatives  must  be  made  par- 
ties though  notice  has  been  given  to  terre  tenant. 
Rule  for  judgment  against  the  terre-tenant  for 

want  of  a  sufficient  affidavit  of  defence. 
Sci,fa,  sur  mortgage  against  Koller,  mortgagor, 

with  notice  to  Govett,  terre-tenant.     The  writ 

was  returned  »w7r/l8^«Af  est,  as  to  Koller,  and  served 

as  to  Govett. 


April  13, 1878. 
Bom,  defendant,  and  Becks, 
Garnishee. 

Attcuhment  execution — Right  of  defendant  to  ex- 
emption of  $Joa — Part  payment  at  request  of 
defendant  before  attcu:hment  to  be  deducted frm 
exemption — When  claim  may  be  made— No 
laches  when  there  is  no  notice. 
Rule  for  judgment  against  garnishee  for  amount 
admitted  to  be  due  in  answer.  Attachment  exe- 
cution. 

The  answer  of  the  garnishee  admitted  an  in- 
debtedness to  the  defendant,  arising  upon  a  bind- 
ing award  of  an  arbitrator  for  I464.76,  and 
claimed  credit  for  ^55  paid  at  the  request  of  the 
defendant,  as  his  share  of  the  fee  due  to  the  arbi- 
trator. Upon  the  same  day  that  the  answers 
were  filed,  the  defendant  entered  of  record  his 
appearance,  and  filed  his  claim  for  ^300  exemp- 
tion. 

It  was  alleged,  upon  the  argument,  by  the  de- 
fendant, and  not  disputed  by  the  plaintiff,  that 
service  upon  the  defendant  had,  in  fact,  not 
been  made,  and  that  the  defendant  had  learned 
incidentally  from  the  garnishee  that  his  claim  on 
the  award  had  been  attached. 
James  W,  Paul,  for  the  rule. 
After  the  return  of  the  writ,  it  is  too  late  to 
claim  exemption. 
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Strouse's  Executors  v,  Becker,  8  Wr.  206. 

Zimmerman  v.  Briner,  14  Id.  535. 

Barr  v,  Steinman,  2  Sm.  423. 

Landis  t/.  Lyon,  21  Id.  473. 

Bittenger's  Appeal,  26  Id.  105. 

Ashton  V.  Glass,  9  Phila.  R.  510. 
[Briggs,  J.  When  the  sheriff  does  not  serve 
the  notice  on  the  defendant,  and  he  knows  noth- 
ing of  the  case  till  answer  filed,  to  hold  that  he 
cannot  claim  exemption  because  not  made  till 
then,  would  be  to  deprive  him  of  that  privilege 
altogether.] 

Lewis  Stover^  for  the  garnishee. 
W.  A.  Husband^  for  the  defendant,  cited — 

Holmes  v.  Pettingill,  etc.,  4  Weekly  Notes,  495. 

C.  A.  V. 
April  22,  1878.  The  Court.  The  defendant 
is  clearly  entitled  to  the  exemption  claimed.  He 
was  not  served  with  the  set.  fa,  ^  and  hence  not 
brought  into  Court  until  he  voluntarily  appeared, 
and  simultaneously  therewith  he  filed  in  Court 
his  claim  for  the  exemption.  This  was  before 
the  garnishee  filed  his  answer.  To  deny  him 
this  j-ight  would  take  from  him  that  which  the 
Act  of  Assembly  secures  to  him.  There  can  be 
no  laches  where  there  is  no  knowledge  or  notice. 
The  authorities,  where  the  latter  exists,  cannot 
be  said  to  apply  to  a  case  like  this. 

The  answer  shows  an  award  for  ^464.76,  less 
payment  on  account  by  defendant's  direction, 
^55*  leaving  a  balance  on  the  award  of  I409.76. 
This  <55  having  been  paid  for  defendant's  ac- 
count, at  his  request,  that  sum  should  be  charged 
against  the  exemption  of  I300  allowed  by  law ; 
doing  this,  the  balance  which  the  garnishee  should 
retain  for  him  is  I245.  Deducting  this  from  the 
balance  in  the  gami^ee's  hands  of  ^409,  leaves 
$164.76,  less  counsel  fee,  I144.76. 

Judgment  against  the  garnishee  for  $144.76. 
Opinion  by  Briggs,  J. 


C.  P.  No.  4.  March  13,  1878. 

Meloney  v.  The  Third  National  Bank  of 

Philadelphia. 

Stc^tute  of  limitations — National  bank — Usury — 

In  an  action  against  a  national  bank  to  recover 

usurious  interest^  th£  Act  of  Assembly  of  May 

28,1838,  limiting  the  time  of  bringing  an  action 

to  six  months,  is  applicable. 

Sur  demurrer  to  plea. 

Assumpsit.  The  narr  contained  only  common 
counts.  The  bill  of  particulars  claimed  $2393. 2  7 
with  interest  thereon,  being  the  excess  of  interest 
over  six  per  cent,  taken  and  received  by  the  de- 
fendant in  discounts  beginning  May,  1869,  and 
ending  November,  1873.  I^lea,  that  the  cause  of 
action  did  not  accrue  within  six  months  next 
before  the  commencement  of  the  suit  (Act  of  28 
May,  1858). 

The  plaintiff  demurred. 


C.  C.  Stein  (with  whom  was  Stover),  for  the 
demurrer. 

The  limitation  to  this  action  is  six  years. 
McCluny  v.  Silliman,  3  Peters,  270, 

There  may  be  two  actions,  one  for  excess  of 
interest  and  one  for  penalty  of  double  interest. 
Heath  v.  Page,  13  Sm.  121. 

No  special  limitation  of  the  action  for  excess  of 
interest  having  been  made  by  Congress  the  State 
limitation  applies.  This  excess  of  interest  was 
money  acquired  without  right,  and  the  title  to  the 
money  remained  in  the  plamtiff.  Statutes  of 
limitation  operate  on  the  remedy.  The  State 
Act  of  1858  contains  a  special  limitation  of  six 
months,  thereby  excluding  the  operation  of  the 
general  statute  of  limitations,  llie  Act  of  Con- 
gress contains  no  such  limitations,  and  hence  the 
general  State  statute  applies.  As  the  limitation 
in  the  Act  of  Congress  applies  only  to  the  action 
for  the  penalty,  it  follows  that  the  plaintiffs 
claim  can  be  barred  only  by  the  expiration  of  six 
years.  , 

Lucas  V.  Bank,  28  Sm.  228. 

Tharp,  contra. 

This  action  is  not  authorized  by  the  Act  of  Con- 
gress under  which  the  pl^ntiff  claims.  That  Act 
gives  no  other  action  upon  an  usurious  transaction 
but  that  of  debt  for  double  the  amount  of  the 
usury.  The  remedy  adopted  by  the  plaintiff  exists 
only  by  virtue  of  the  State  law,  and  is  therefore 
subject  to  the  restrictions  therein.  Lucas  v.  The 
Bank  is  not  authority.  If  followed,  the  effect 
would  be  to  remove  all  protection  of  all  limita- 
tions of  suits  to  recover  excesses  of  interest. 
The  Miner's  Bank  v,  Roseberry,  31  Sm.  309. 
Overholt  v.  The  Bank,  I  N.  490. 

C.  A.  V. 

May  IT.  1878.  Judgment  for  defendant  on 
the  demurrer. 


Orphans'  Court. 


April  18, 1878. 
Boyles's  Estate. 
Will — Powers — Creation  and  execution  of — 77ie 
expression  **in  such  way  and  manner, ^^  etc,  in 
the  creation  of  a  power  of  appointment,  gives 
the  donee  the  right  to  create  a  trust  for  a  desig- 
nated class, — The  creation  of  a  trust  does  not 
affect  the  validity  of  the  appointment  where  the 
trust  really  effects  the  intention  of  the  donor — 
Interest  upon  legacies — From  what  time  com- 
puted, 

Sur  exceptions  to  adjudication. 

Upon  the  audit  before  Hanna,  J.,  the  follow- 
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ing  facts  appeared :  James  Boyles  died  leaving  a 
will,  by  which,  after  the  gift  of  household  goods, 
etc. ,  absolutely,  he  gave  the  income  of  the  resi- 
due of  his  estate  to  the  testatrix,  his  wife,  dur- 
ing widowhood ;  if  she  marry,  remainder  to  his 
children  or  issue  of  deceased  child ;  but  in  case 
she  die  without  having  married,  he  bequeathed  the 
residue  of  his  estate  to  such  of  his  children  or 
their  issue, 

*<  in  such  way  or  manner,  and  in  such  proportions  and 
for  such  estate  and  estates  as  she,  my  said  wife,  by  her  last 
will  and  testament  in  writing,  or  by  any  writing  in  the  na- 
tore  of,  and  purporting  to  I&  her  last  will  and  testament 
executed  in  die  presence  of  two  or  more  subscribing  wit- 
nesses, shall  order,  direct,  limit,  and  appoint" 

The  testatrix  died  June  loth,  1876,  leaving  a 
will  executing  the  said  power  of  appointment  as 
follows: — 

•*  Whereis,  my  late  husband,  James  Boyles,  in  and  by 
his  last  will  and  testament,  did  (inter  alia)  will  in  the 
words  following,  to  wit:  *but  in  case  my  said  wife  shall 
die  without  having  married  again,  then  I  givp  and  be- 
queath the  rest  and  residue  of  my  said  estateQo  such  of 
my  children  or  their  issue  in  such  way  and  manner  and 
in  such  proportions  and  for^ch  estate  and  estates  as  she, 
my  said  wife,  by  her  last  wiljand  testament  in  writing,  or 
by  any  writing  in  the  nature  of  and  purporting  to  be  her 
last  will  and  testament,  exectite(i  ifilthe  presence  of  two 
or  mpre  subscribing  witnessesAhaUJ  order,  direct,  limit, 
and/appoinQ'  as  in  and  by  the  above-recited  last  will  and 
testtehent,  feference  thereunto  being  had  more  fully  and 
at  large  appears. 

**Now  be  it  further  remembered.  That  I,  the  said  Mary 
Boyles,  by  virtue  and  in  pursuance  of  the  powers  and  au- 
thority to  me  given,  and  in  me  vested  by  the  said  above - 
recited  last  will  and  testament  do  hereby  limit,  order,  di- 
rect, and  appoint  the  said  rest  and  residue  of  my  deceased 
husband^s  estate  to  the  persons  and  in  way  and  manner 
hereinafter  mentioned — that  is  to  say; 

**Item. — I  order  and  direct  the  sum  of  five  thousand 
dollars,  to  be  paid  over  unto  my  grandson  Harry  C. 
Boyles.  ...... 

**Item, — I  order  and  direct  that  the  sum  of  five  thousand 
dollars,  be  paid  tmto  my  said  son-in-law  Franz  Otto  Mat- 
thiessen  in  trust,  nevertheless  to  invest  the  same  and  collect 
the  interest  thereon  from  time  to  time,  and  pay  the  same 
over  to  the  guardian  of  my  granddaughter  Emma  Matthies- 
sen  Boyles  during  her  minority,  for  the  use  of  my  said 
granddaughter  until  she  attain  the  age  of  twenty-four 
years,  and  upon  my  said  granddaughter  attaining  the  said 
age  of  twenty-four  years,  I  order  and  direct  that  said 
principal  sum  of  five  thousand  dollars  shall  be  paid  to 
her." 

-  The  residue  of  her  late  husband's  estate  she  be- 
queathed to  Franz  O.  Matthiessen  in  trust,  one- 
half  for  the  separate  use  of  her  daughter  Mary  H. 
Boyles,  and  the  other  half  for  the  separate  use  of 
another  daughter  Janet  Boyles  with  cross  remain- 
ders. 

The  auditing  judge  was  of  the  opinion  that  the 
attempt  to  create  a  trust  of  the  legacy  to  Emma 
M.  Boyles  was  in  contravention  of  the  power  of 
appointment  conferred  by  the  will  of  James 
Boyles,  was  not  contemplated  by  him,  and  was, 
therefore,  void  (citing  Horwitz  v.  Norris,  13  Wr. 
2i3>  Wickersham  v.  Savage,  8  Sm.  365,  and 


James  M.  Smith's  Estate,  4  Weekly  Notes, 
265) ;  and  awarded  the  amount  of  the  said  legacy 
to  the  Fidelity  Insurance  Trust  and  Safe  Deposit 
Company  as  guardian  of  the  said  Emma  M. 
Boyles,  the  balance  due  Harry  C.  Boyles  to  him 
in  cash,  and  the  residue  to  Mrs.  Matthiessen, 
Mary  H.  and  Janet  Boyles,  the  daughters  of  the 
testatrix,  equally ;  allowing  interest  on  the  lega- 
cies to  Harry  C.  and  Emma  M.  Boyles  from 
June  10,  1877,  o^c  yc^  ^cr  the  death  of  the 
testatrix. 

Exceptions  were  filed  on  behalf  of  Franz  0. 
Matthiessen,  trustee,  and  Mary  H.  Boyles  and 
Janet  Boyles,  distributees,  alleging  for  error  the 
striking  down  of  the  trust  for  Emma  M.  Boyles, 
and  the  award  of  the  I5000  to  the  Fidelity  Com- 
pany as  guardian ;  also  the  failure  to  sustain  the 
trust  as  to  the  residue  of  the  estate. 

Harry  C.  Boyle  and  the  Fidelity  Company  ex- 
cepted, inasmuch  as  the  auditing  judge  did  not 
allow  interest  from  the  death  of  the  decedent 

Edward  D.  McLoughlin^  for  the  trustee  and 
distributees. 

Horwitz  V,  Norris,  Wickersham  r.  Savage,  and 
Smith's  Estate  {suprd)y  do  not  apply.  An  ap- 
pointment to  trustees  is  a  valid  exercise  of  a 
power  of  appointment  under  a  will. 

Trollope  v,  Linton,  i  Simons  and  Stuait,  477. 
I  Sugden  on  Powers,  *489. 

The  use  of  the  words  **in  such  way  and  man- 
ner,'* etc.,  gives  power  to  create  any  quantity  of 
estate. 

Rex  V,  Marquis  of  Stafford,  7  East,  521. 

1  Sugden  on  Powers,  *483. 

2  Ibid.  *273,  274. 

Legatees  are  not  entitled  to  interest  upon  their 
legacies  during  the  year  succeeding  the  testator's 
death.  The  rule  of  law  as  to  children  does  not 
apply  to  grandchildren. 

Leech's  Appeal,  8  Wr.  140. 

Kerr  v.  Hosier,  12  Sm.  183,  and  cases  there  cited. 

James  W,  Pattly  for  Fidelity  Company,  and 
Wm.  Knight  Shryock,  for  Harry  C.  Boyles. 

The  fund  distributed  is  the  estate  of  James 
Boyles  and  not  of  Mary  Boyles,  except  for  pur- 
poses of  distribution  to  her  appointees. 

The  setting  apart  of  an  estate  that  a  power  of 
appointment  may  operate  upon,  presupposes  a 
payment  of  debts  and  a  realization  of  assets  for 
distribution  and  when  the  power  is  exercised  the 
legacies  to  the  appointees  are  due,  and  the  lega- 
tees are  entitled  to  interest  from  the  death  of  the 
appointor. 

The  legacies  being  given  for  maintenance,  and 
as  the  legatees,  imder  the  will  of  James  Boyles, 
are  placed  on  an  equality  with  the  children,  the 
rule  of  law  which  allows  a  child  to  claim  interest 
from  the  death  of  the  testator  is  applicable  to 
these  grandchildren. 

April  27,  1878.  The  Court.  The  cases  of 
Horwitz  V.  Norris  (13  Wright,  213),  Wickersham 
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V.  Savage  (8  Smith,  365),  and  Smith's  Estate  (4 
WEiacLY  Notes,  265),  will  be  found  upon  exami- 
nation to  differ  from  the  present  one  in  some 
very  essential  points. 

in  Smith's  Estate  there  was  no  power  to  create 
or  limit  estates,  but  simply  to  decide  and  dis- 
tribute ;  while  in  the  other  cases  the  attempt  of 
the  donee  of  the  power  was  to  appoint  to  per 
sons  not  of  the  class  in  favor  of  whom  it  was  con 
ferred.     The  decisions  were  on  these  grounds. 

Here  the  power  is  very  ample :  "to  such  of 
my  children,  or  their  issue,  in  such  way  or  man 
fur,  and  in  such  proportions  and  for  such  estate 
and  estates  as  she,  my  said  wife,  by  her  last  will 
and  testament  .  •  •  •  shall  order,  direct, 
limit,  and  appoint." 

The  will  of  the  wife,  so  far  from  attempting  to 
include  persons  not  of  the  designated  class,  seeks 
to  confine  the  benefit  to  those  who  are,  and  for  this 
purpose  directs  that  the  share  given  to  her  grand- 
daughter (the  child  of  a  deceased  son)  shall  be 
held  in  trust  until  she  arrives  at  the  age  of  twenty- 
four  years,  at  which  time  she  shall  receive  it  ab- 
solutely; but  if  she  should  die  before  that  time 
the  principal  shall  be  divided  between  such  of  the 
daughters  of  the  testatrix  (children  of  the  donor) 
as  shall  then  be  living 

As  the  vesting  of  the  principal,  though  post- 
poned until  the  granddaughter  reaches  the  age  of 
twenty-four,  is  to  take  effect  during  the  lifetime 
of  persons  who  were  living  at  the  death  of  the 
original  testator,  there  can  be  no  objection  on 
the  ground  of  remoteness. 

Nor  does  the  mere  fact  that  a  trust  is  created 
affect  the  validity  of  the  appointment,  where 
such  trust  really  effectuates  the  intention  of  the 
donor  by  confining  the  benefits  to  the  selected 
objects. 

Of  course  where  the  trust  is  to  accomplish  that 
which  is  not  within  the  terms  of  the  power,  as  in 
Horwitz  V.  Norris,  and  Wickersham  r.  Savage,  it 
is  on  that  ground  invalid;  not  simply  because  it 
is  a  trust.  There  is  nothing  in  these  cases  which 
asserts  a  contrary  doctrine.  Horwitz  v,  Norris 
impliedly,  if  not  expressly,  admits  it. 

In  Alexander  v,  Alexander  (2  Vesey,  Sr.  642), 
it  was  said  by  Sir  Thomas  Clark  that  an  ap- 
pointment under  a  power  to  the  separate  use  of 
a  daughter,  so  far  from  being  an  objection,  was 
more  strictly  canying  into  execution  the  will  of 
the  donor. 

In  Crompe  v,  Barrow  (4  Vesey,  Jr.  681),  afler 
an  appointment  for  life  to  one  belonging  to  the 
intended  class,  with  an  intermediate  remainder 
to  persons  who  did  not,  there  was  an  ultimate 
limitation  in  default  of  the  latter  to  others  who 
were  proper  objects  of  the  power.  The  interme- 
diate limitation  only  was  held  void. 

Where,  as  in  the  present  case,  the  appointment 
is  to  be  exercised  *^in  such  manner**  2&iht  donee 


pleases,  the  power  to  create  a  trust  is  said  to  be 
still  clearer.  (2  Sugdenon  Powers,  *273-4;  Trol- 
lope  V,  Linton,  i  Sim.  &  Stu.  477.) 

The  trust  here  being  for  the  protection  of  those 
designated  by  the  donor  is  authorized  by  the 
terms  of  the  power.  It  is  the  "manner"  in 
which  the  donee  has  seen  fit  to  limit  the  estate. 
The  claim  of  the  guardian  to  the  corpus  of  the 
share  given  to  the  granddaughter  tends  to  defeat 
the  limitation  to  the  daughters  in  the  event  of  the 
granddaughter's  death  before  attaining  the  age  of 
twenty-four  years.  The  amount  must  therefore 
remain  in  the  hands  of  the  trustees  for  this  pur- 
pose. 

The  beneficial  estate  of  the  widow  in  the  prop- 
erty of  the  donor  was  confined  to  the  term  of 
her  own  life.  It  ceased  the  instant  that  she  died, 
and  the  interests  of  her  appointees  took  effect 
then,  just  as  if  they  had  been  named  in  the  origi- 
nal instrument.  Hence  they  became  at  once 
entitled  to  the  income  and  profits  belonging  to 
or  arising  from  their  shares. 

Interest,  therefore,  began  to  run  in  their  favor 
when  the  donee  of  the  power  died,  and  not  from 
the  expiration  of  a  year  thereafter.  If  this  was 
not  so,  she  would  be  naving  the  estate  not  merelv 
for  life,  but  for  an  additional  year. 

The  account  on  its  face  professes  to  be  of  the 
estate  of  Mary  Boyles  (the  donee  of  the  power), 
and  the  auditing  judge  therefore  very  properly 
made  distribution  of  the  residue  in  accordance 
with  the  directions  of  the  will  with  regard  to  her 
own  estate.  It  is  said,  however,  that  in  point  of 
fact  the  greater  part,  if  not  the  whole,  was  that 
of  her  husband,  as  to  which  she  only  had  a  power 
of  appointment,  and  as  to  which  she  directs  the 
residue  shall  be  held  by  trustees  for  the  separate 
use  of  two  only  of  her  daughters,  the  third  being 
already  sufficiently  provided  for. 

So  far,  therefore,  as  the  residue  consists  of  the 
assets  of  Mary  Boyles,  it  is  to  be  distributed  un- 
der her  will  among  her  three  daughters;  but  so 
far  as  it  consists  of  assets  of  the  estate  of  her  hus- 
band it  is  to  be  awarded  to  the  trustee  named  in 
her  will,  to  be  held  for  the  separate  use  of  her 
daughters,  Mary  H.  Boyles  and  Janet  Boyles,  in 
accordance  with  the  appointment  under  the 
power. 

The  exceptions  in  behalf  of  Franz  O.  Matthies- 
sen,  trustee,  and  Mary  H.  Boyles  and  Janet 
Boyles,  distributees,  and  of  Henry  C.  Boyles,  are 
sustained. 

Decree  accordingly. 

Opinion  by  Penrose,  J. 
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April  17,  1878. 

Moore's  Estate. 

Assumption  of  existing  mortgage  debt  by  fur- 
chaser —  When  personal  estate  liable  for  amount 
of  such  mortgage —  When  vendee  took  property 
**  under  and  subject^*  to  a  mortgage  debt,  and 
did  no  other  act  to  render  him  personally  liable, 
such  debt  must  be  paid  out  of  the  realty — Ex- 
oneration  of  personalty, 
Sur  exceptions  to  adjudication. 
By  the  adjudication  the  following  facts  ap 
peared :   The  decedent  in  his  lifetime  purchased 
from  Andrew  M.  Moore  a  house  and  lot  on 
Spring  Garden  Street.     The  deed  was  dated 
February  12, 1877,  and  the  consideration  named 
n  it  was  ^9500.     The  habendum  contained  these 
words:  "under  and  subject  nevertheless  to  the 
payment  of  the  aforesaid  mortgage  debt  or  prin- 
cipal sum  of  I8500  and  the  interest  due  and  to 
grow  due  thereon.'*    The  receipt  at  the  foot  was 
for  ^9500,  being  the  full  consideration.     The 
value  of  the  property,  clear  of  incumbrance,  was 
1 1 8,000.    The  property  was  originally  conveyed 
by  James  Lyons,  subject  to  the  mortgage,  to 
Andrew  M.  Moore,  the  decedent's  grantor.     The 
mortgage  was  dated  April  13,  1874,  payable  in 
five  years,  and  is  now  held  by  the  Palairet  estate. 
The  decedent  died  intestate,  leaving  a  widow, 
mother,  and  collateral  heirs.    Upon  the  ques- 
tion raised  as  between  the  heirs  and  the  personal 
representatives  of  the  decedent,  whether  the 
mortgage  is  a  charge  upon  his  personalty  or 
realty,  the  auditing  judge  held :  **  that  the  words 
in  the  deed  simply  import  that  the  decedent  in- 
tended to  indemnify  his  vendor,  or  mortgagee, 
against  the  debt  in  case  the  real  estate  was  not 
sufficient  to  pay  it,  so  the  incumbrance  must 
come  out  of  the  realty.     The  decedent  neither 
promised  by  express  words  in  the  deed,  nor  by  any 
contract  with  the  vendor  or  mortgagee  to  be  per- 
sonally liable,  nor  did  he  himself  create  the  in- 
cumbrance." 

To  this  finding  exceptions  were  filed  on  behalf 
of  the  accountant,  Alfred  T.  Moore. 
Geo.  W,  Thorn,  for  the  exceptions. 
fohn  G,  Johnson,  contra. 
May  II,  1878.  The  Court  (after  stating  the 
facts).  The  single  question  presented  is  as  to 
the  liability  of  the  personal  estate  for  the  payment 
of  the  mortgage  and  its  accruing  interest.  If  the 
mortgage  and  accompanying  bond  and  warrant 
had  been  given  and  executed  by  decedent,  the 
question  would  be  of  easy  solution.  But  both 
were  executed  by  a  prior  vendee.  Still  this 
would  be  immaterial  if  it  were  shown  that  he  had 
assumed  payment  of  the  mortgage,  "under  and 
subject"  to^  which  he  purchased  the  real  estate, 
and  thereby  made  the  debt  his  own.  The  per- 
sonal estate  of  a  decedent  is  always,  in  the  first 


instance,  applicable  to  the  payment  of  debts, 
unless  exempted  either  by  express  provision  in  the 
will,  or  by  implication  from  surrounding  circum- 
stances." (Bispham's  Equity,  346,  347.)  ''And 
an  instance  of  such  implied  exoneration  may  be 
found  in  the  case  of  a  mortgage  debt  not  created 
by  the  decedent,  and  which  has  been  held,  there- 
fore, under  certain  circumstances,  to  be  payable 
not  out  of  the  personalty,  but  out  of  the  mort- 
gaged premises."  (Idem,  348.)  And  in  Keyzey 
V.  Keyzey  (9  Serg.  &  R.  7)  Tilghb«an,  C.  J., 
says:  '* There  is  a  distinction  between  debts 
originally  contracted  by  the  testator  and  those 
contracted  by  another,  for  in  the  last  the  land  is 
considered  as  the  debtor,  and  shall  bear  its  own 
burthen.  If  A.  purchases  an  estate  subject  to  a 
mortgage,  and  dies,  his  personal  estate  shall  not 
be  applied  to  the  exoneration  of  the  land,  unless 
he  has  done  some  act  by  which  he  has  made  the 
debt  his  own."  (See  also  Mason's  Estate,  i 
Pat^«  £q.  Cases,  129.)  In  all  cases,  therefore, 
the  first  subject  of  inquiry  is,  whether  the  dece- 
dent has  done  any  act  whereby  **  he  has  made 
the  debt  his  own."  If  so,  then  his  personal 
estate  is  liable,  but  if  not,  then  the  heir  or  devisee 
takes  the  estate  cum  onere,  (HoflTs  Appeal,  12 
Harris,  200 ;  Lennig*s  Appeal,  2  P.  F.  SmiA, 
139.)  In  the. present  case  there  is  no  evidence 
of  the  assumption  of  pajrment  of  the  mortgage  by 
decedent ;  it  formed  no  part  of  the  consideration 
of  the  purchase  from  his  vendor,  nor  was  any  act 
done  by  him  whereby  he  made  himself  person- 
ally liable  therefor.  It  is  for  these  reasons  within 
the  rule  laid  down  by  Tilghman,  C.  J.,  sufra, 
and  the  auditing  judge  was  correct  in  disallowing 
the  credit  claimed  by  the  accountant. 

The  exceptions  are  therefore  dismissed. 

Opinion  by  Hanna,  J. 


m.  g).  Circuit  eourt- 


May  2, 1878. 

SchoUenberger  &  Son  v.  The  Phoenix 
Insurance  Co.  of  Brookl3ni« 

Fire  insurance — Policy — Covenant  not  to  sue 
till  award  made  not  a  condition  precedent-- 
Arbitration  clause  as  to  amount  only  not  an 
ouster  of  Courf  s  jurisdiction,  and  good. 

A  clause  in  a  policy  that  the  amount  of  the  loss  shall  00 
request  be  ascertainea  by  arbitrators,  but  all  other  defences 
shall  be  reserved,  coupled  with  an  agreement  that  no  suit 
shall  be  brought  until  after  award  made,  is  not  a  bar  to  t 
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suit  on  the  policy  for  the  loss,  even  though  an  arbitration  is 
pending. 

There  is  a  distinction  between  a  covenant  to  pay  such  a 
sum  as  an  arbitrator  shall  award,  and  a  covenant  to  refer 
the  amount  of  liability  to  arbitration.  Though  a  reference 
as  to  amount  is  still  pending,  a  cause  of  action  in  the 
latter  case  may  be  enforced  in  a  court  of  law. 

Motions  for  judgment  non  obstante  veredicto^ 
on  point  reserved,  and  for  new  trial. 

Debt  on  a  policy  of  fire  insurance. 

The  contract  was  made  between  the  plaintiffs 
and  the  company,  acting  by  their  local  agents  in 
Philadelphia,  covering  property  in  Philadelphia. 
After  the  service  of  the  writ  upon  the  local  agents 
a  general  appearance  of  the  company's  counsel 
was  entered,  and  subsequently  leave  was  asked 
by  the  defendants  to  withdraw  their  counsel's 
appearance.  A  rule  was  also  taken  to  quash  the 
service  of  the  writ,  on  the  ground  that  original 
process  could  not  issue  (under  the  Judiciary  Act 
of  3d  March,  1875,  U.  S.  Stat,  at  Large,  1874-5, 
p.  470)  against  a  foreign  corporation,  under  the 
proviso  in  the  Act  providing  that  no  cause  shall 
be  brought  before  the  said  Court  unless  the  de- 
fendant be  an  inhabitant  of  or  found  within  the 
district  at  the  time  of  the  service  of  the  writ. 
Service  of  process  in  a  number  of  similar  cases 
where  no  general  appearance  had  been  entered, 
was  quashed  on  the  above  ground,  but  in  this 
case  the  Court  held  that  as  the  defendants  had 
entered  a  general  appearance,  they  had  thereby 
submitted  themselves  to  the  jurisdiction  of  the 
Court,  and  ordered  a  special  venire  for  the  trial 
of  the  case. 

A  plea  in  abatement  was  thereupon  filed,  to 
the  effect  that  the  plaintiffs  could  not  recover  in 
this  action  inasmuch  as  the  policy  contained  con- 
ditions precedent  not  yet  performed.  The  ma- 
terial language  of  the  policy  was  as  follows : — 

In  consideration  of  ...  .  dollars  to  them  paid  by 
the  insured,  hereinafter  named,  the  Phoenix  Insurance 
Company  of  Brookl3m  do  insure  [the  plaintiff]  against 
loss  or  damage  by  fire  to  the  amount  of  ^2500  [on  certain 
specified  property],  and  the  said  Phoenix  Insurance  CoYn- 
pany  hereby  agrees  to  make  good  unto  the  said  insured 
....  all  such  loss  or  damage  ....  as  shall  happen 
by  fire  to  the  property  so  specified  ....  the  amount  of 
loss  or  damage  to  be  estimated  according  to  the  actual  cash 
value  of  the  property  at  the  time  of  the  loss,  and  to  be 
paid  sixty  days  after  the  proofs  of  the  same,  required  by 
the  company,  shall  be  made  by  the  insured,  and  received 
at  the  office  in  New  York,  and  the  loss  shall  have  been 
ascertained  and  proved  in  accordance  with  the  terms  and 
provisions  of  this  policy 

(9)  In  case  differences  shall  arise  touching  any  loss  or 
damage  after  proof  thereof  has  been  received  in  due  form, 
the  matter  shall,  at  the  written  request  of  either  party,  be 
submitted  to  impartial  arbitrators,  whose  award  in  writing 
shall  be  binding  on  the  parties  as  to  the  amount  of  such 
loss  or  damage,  but  shall  not  decide  the  liabilities  of  the 
company  under  this  policy;  and  further,  that  it  shall  be 
optional  with  the  company  to  repair,  etc 

(12)  It  is  further  hereby  expressly  provided  and  mu- 
tnaUy  agreed,  that  no  suit  or  action  against  this  company 


for  the  recovery  of  any  claims  by  virtue  of  this  policy  shall 
be  sustainable  in  any  court  of  law  or  chancery  until  after 
an  award  shall  have  been  obtained  fixing  the  amount  of 
such  claim  in  the  manner  above  provided,  nor  unless  such 
suit  or  action  shall  be  commenced  in  twelve  months  next 
after  the  loss  shall  occur,  and  should  any  suit  or  action  be 
commenced  against  this  company  after  the  expiration  of 
the  aforesaid  twelve  months,  the  lapse  of  time  shall  be 
taken  and  deemed  as  conclusive  evidence  against  the 
validity  of  such  claim,  any  statute  of  limitation  to  the  con- 
trary notwithstanding. 

This  plea  in  abatement  was  formally  insuflS- 
cient,  not  having  been  sworn  to,  and  the  plain- 
tiffs' counsel  signed  judgment  against  the  defend- 
ants on  the  said  plea.  The  cause  was  ordered  for 
trial,  the  defendants  pleading  issuably ;  and  the 
plaintiffs  having  made  out  a  prima  facie  case, 
the  defendants  asked  for  a  nonsuit  on  the  ground 
of  variance,  the  declaration  having  omitted  to 
state  the  conditions  of  the  policy  hereinbefore 
cited,  arguing  that  it  was  a  condition  precedent 
to  recovery  that  a  reference  should  be  had,  and 
an  award  made,  fixing  the  amount  of  the  claim. 
The  nonsuit  was  refused. 

The  defendants  then  offered  evidence  to  show 
that  an  agreement  of  reference  (but  not  upon  the 
written  request  of  either  party)  had  been  entered 
into  between  the  parties  prior  to  the  beginning 
of  this  suit,  in  which  it  was  agreed  that  all  mat- 
ters in  dispute  connected  with  the  amount  of  the 
loss  should  be  referred  to  the  arbitration  of  two 
arbitrators  therein  named,  with  power  to  them  to 
choose  a  third  in  case  of  difference,  and  that  the 
award  of  said  arbitrators,  or  a  majority  of  them, 
should  be  final,  binding,  and  conclusive  upon 
both  parties,  as  to  the  value  of  the  property  de- 
stroyed, but  should  not  decide  the  liability  of  the 
company  on  the  risk.  They  also  showed  that 
an  arbitration  had  been  begun,  and  much  testi- 
mony taken  under  the  above  agreement,  and 
that  it  was  still  pending  at  the  time  that  this 
action  was  brought,  at  which  time  no  award  had 
been  made  and  the  case  had  not  been  concluded 
before  the  arbitrators.  The  defendants  offered 
no  further  evidence,  whereupon  Cadwalader, 
J.,  who  tried  the  case,  reserving  the  point 
whether  or  not  the  plaintiffs  could  recover  with- 
out showing  an  award,  or  that  said  award  had 
been  prevented  by  the  defendant's  default,  left 
the  case  to  the  jury. 

A  verdict  was  rendered  for  the  plaintiffs  for 
the  full  amount  claimed,  whereupon  the  defen- 
dants entered  this  motion  for  a  new  trial,  and  to 
enter  judgment  in  defendants'  favor  upon  the 
point  reserved. 

James  H.  Heverin  and  R,  P,  White,  for  the 
motions. 

The  condition  of  the  policy  requiring  an 
award  was  a  condition  precedent,  upon  com- 
pliance with  which  only  the  defendants  became 
liable.  As  admittedly  no  award  had  been  made, 
the  judgment  must  be  entered  for  the  defendants. 
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Scott  V,  Avery,  5  House  of  Lords,  811. 

Milner  v.  Fields,  5  Exchequer  Reports,  829. 

Leebrick  v,  Lyter,  3  W.  &  S.  365. 

Herdic  v,  Bilger,  1 1  Wright,  60. 

Quigley  v.  De  Haas,  I  Norris,  274, 

L.  L.  &  G.  Insurance  Co.  v.  Craif^hton,  5 1  Georgia,  95. 
The  contract  here  is  not  tc  pay  the  value  of 
the  property,  witli  a  collateral  covenant  to  sub- 
mit, but  to  pay  what  shall  be  determined  by  a 
specific  tribunal  to  be  due  the  plaintiffs.  It  is 
similar  to  the  case  of  the  United  States  t^.  Robert- 
son f  9  Peters,  326).  The  exact  point  has  been 
decided  in  Yeomans  v.  Insurance  Company  (5 
Insurance  Law  Journal,  858),  by  Nixon,  J., 
of  the  U.  S.  Circuit  Court  of  New  Jersey.  The 
fact  that  judgment  on  the  plea  in  abatement  was 
entered  against  the  defendant  for  an  informalitv 
in  the  plea,  is  not  decisive  of  the  case,  inasmuch 
as  the  point  can  be  raised  on  motion  for  a  non- 
suit on  the  ground  of  variance  between  the  con- 
tract alleged  and  that  proved. 

The  reference  to  the  arbitrators  was  irrevocable. 

Mononeahela  Company  v,  Fenlon,  4  W.  &  S.  205. 

McGeehen  v,  Duffield,  5  Barr,  499. 

Paist  V,  Caldwell,  25  Smith,  161. 

Abbott  V,  Sheperd,  4  Phila  90. 

Flaherty  v.  German,  I  Weekly  Notes,  352. 
A,  S,  BiddU  and  R,  C  McMurtrie^  contra. 
The  condition  in  this  case  to  refer  to  arbitra- 
tors is  not  a  condition  precedent,  but  a  collateral 
covenant,  for  breach  of  which  the  plaintiff  may, 
possibly,  be  sued  by  the  defendant  in  a  cross 
action,  but  which  cannot  prevent  an  action  by 
him  in  a  court  of  law.  The  rule  is  that  an 
agreement  to  oust  the  jurisdiction  of  the  Court  is 
void,  as  against  public  policy.  No  person  is 
allowed  to  bind  himself  by  a  stipulation  which 
may  injure  not  only  himself  but  the  public.  See 
the  remarks  of  Lord  Chancellor  Cranworth  on 
Scott  V,  Avery  {supra).  See  also,  as  to  the  ab- 
surdity of  refusmg  to  entertain  jurisdiction  be- 
cause of  a  pending  arbitration,  which  may  end 
in  nothing,  Scott  v,  Liverpool  (3  De  G.  &  J, 
368).  It  is  perfectly  true  that  where  the 
liability  only  arises  in  respect  to  a  sum  stated 
by  a  third  person,  no  recourse  can  be  had  to 
the  Court  before  his  finding  of  the  amount, 
unless  such  finding  be  excused.  But  that  is  not 
the  case  here.  The  agreement  is  to  insure 
against  loss  by  fire  in  a  certain  amount,  in  con- 
sideration of  which  both  parties  agree,  upon  the 
written  request  of  the  other,  to  submit  the  amount 
to  arbitration  in  case  of  difference.  The  require- 
ment that  the  submission  is  to  be  made  in  case  of 
difference y  and  upon  a  written  request ^  shows  con- 
clusively that  the  reference  and  award  are  not 
conditions  precedent  in  every  case.  Here  there 
has  been  no  written  request.  The  case  of  Yeo- 
mans V.  The  Insurance  Company  {supra)  is 
opposed  to  all  the  authority.  The  point  in  this 
case  has  been  decided  by  the  case  of  Horton  v, 
Sager  (4  Hurl,  and  Norm.  643),  and  Mentz  v. 
The  Armenia  Insurance  Co.  (29  Smith,  478). 


There  it  was  held  by  the  Supreme  Court  of 
Pennsylvania  that  such  a  condition  was  void,  and 
the  judgment  of  the  lower  Court  granting  a  non- 
suit was  reversed.  That  case  was  decided  before 
this  contract  was  entered  into,  and  hence  formed 
one  of  the  terms  of  the  contract  which  was  made 
in  Pennsylvania. 

[Cadwalader,  J.  Perhaps  the  only  remedy 
which  the  defendants  could  have  would  be  to  ask 
in  a  Court  of  Equity  that  execution  should  be 
restrained  until  a  reasonable  time  had  eU^)sed  in 
order  to  enable  the  arbitrators  to  make  an  award.] 

WhitCy  in  reply.  The  contract  is  not  to  be 
governed  by  the  Pennsylvania  decision,  which  is 
opposed  to  the  authorities.  This  Court  will  not 
be  bound  by  State  decisions  on  questions  of  gen- 
eral  law 
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Central  Law  Journal,  88-9. 
Sanford  v.  Portsmouth,  Central  Law  Journal,  Feb. 
22,  1878. 

This  case  differs  from  Mentz  v.  The  Armenia 
Co.  {supra)  y  inasmuch  as  here  the  parties  entered 
into  the  arbitration  expressly  excluding,  by  the 
terms  of  the  agreement,  all  questions  except  that 
of  amount.  The  written  agreement  of  reference 
is  equivalent  to  a  waiver  of  requirement  for  the 
written  request. 

[Cadwalader,  J.,  having  asked  the  plaintiffs' 
counsel  whether  they  would  object  to  an  allow- 
ance of  a  moderate  amount  of  time,  to  enable  the 
arbitrators,  if  possible,  to  make  an  award,  with 
the  understanaing  that  the  verdict  should  be  re- 
duced to  their  award,  if  below  the  verdict,  other- 
wise to  stand  as  found  by  the  jury,  counsel 
answered  that  such  an  agreement  would  be 
perfectly  satisfactory.] 

The  Court.  (Cadwalader,  J.)  We  have 
no  hesitation  in  saying  that  the  conditions  to 
refer,  and  that  no  suit  shall  be  brought  until 
award  made,  do  not  suspend  the  plaintiff's  right 
of  action.  This  has  been  decided  in  the  case  of 
Mentz  V,  The  Armenia  Insurance  Co.  {supra). 
The  plaintiff  on  the  evidence  is  therefore  entitled 
to  judgment,  the  covenant  being  a  collateral  one, 
and  not  a  condition  precedent.  We  think,  how- 
ever, that  this  Court  may  regard  the  matter  from 
an  equitable  light,  and  that  it  would  be  proper, 
as  both  parties  have  submitted  to  the  arbitration, 
that  if  an  award  can  be  made  within  a  reasonable 
time  they  should  be  boimd  by  it.  As  the  plain- 
tiff's counsel  have  stated  that  they  have  no  ob- 
jection to  this  course,  we  suspend  the  entry  of 
judgment  in  the  plaintiff's  favor  for  sixty  days, 
within  which  time,  if  an  award  is  made,  its 
amount  is  to  take  the  place  of  the  verdict.  Other- 
wise the  jury's  assessment  is  to  stand.  The 
motions  for  a  new  trial,  and  to  enter  judgment 
in  the  defendant's  favor  on  the  point  reser>-cd, 
are  refused. 

McKennan,  J.,  concurred. 
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g)upreme  Court* 


J«au  »77, 69.  Feb.  25,  1878. 

Lewis  V.  Jeffries,  Assignee  of  the  Bank  of 

Brandywine. 

Lewis's  Appeal. 

Constitutional  law — Corporations — Banks  and 
banking— Art,  XV L,  %  7  of  the  Constitution^ 
Effect  of  on  pre-existing  corporations — Increase 
of  indebtedness — Mortgage  upon  bank  building 
—Act  of  April  18, 1874. 

A  State  Bank  incorporated  prior  to  the  adoption  of  tBe 
Constitution  of  1874,  whose  charter  authorized  it  to  bor- 
row money  by  mortgage  of  its  real  estate,  having  mort- 
gaged its  bank  building  as  security  for  a  loan,  subse- 
quently made  an  assignment  for  the  benefit  of  its  creditors. 
The  mortgagee  began  proceedings  to  foreclose  his  mort- 
gage,  and  upon  the  application  of  the  assignee  for  the  benefit 
of  creditors,  the  Court  below  granted  a  preliminary  injunc- 
tion restraining  such  proceedings  on  the  ground  that  the 
mortgage  was  unlawfully  created  under  Art.  XVI.  {  7  of 
the  Constitution,  and  the  Act  of  April  18, 1874,  P.  L.  61 : 

Held  (reversing  the  decree  of  the  Court  below),  that 
the  injunction  should  not  have  been  granted. 

Appeal  from  the  Common  Pleas  No.  3,  of 
Philadelphia  County. 

Bill  in  equity  by  William  W.  Jeffries,  assignee 
of  the  Bank  of  Brandywine,  against  Charles  S. 
Lewis,  for  an  injunction  to  restrain  the  collection 
of  a  bond  and  mortgage  upon  the  bank  building, 
of  which  the  defendant  was  the  assignee.  The 
bill,  affidavits,  and  counter  affidavits,  disclosed 
the  following  facts : — 

The  Bank  of  Brandywine,  of  the  borough  of 
West  Chester,  was  incorporated  by  Act  of  March 
15,  1 87 1  (P.  L.  364),  section  4  of  which  author- 
ized the  company  **to  borrow  money,  but  not 
in  excess  of  its  capital  stock  subscribed,  and  to 
secure  the  same  by  mortgage  on  its  real  and  per- 
sonal property,  or  pledge  of  stocks  or  bonds,  or 
otherwise,  and  on  such  time  as  a  majority  of  the 
directors  may  deem  expedient."  Section  5  pro- 
vided that  *'the  capital  stock  should  be  1 100,000 
....  widi  the  privilege  of  increasing  it  to  an 
anionnt  not  exceeding  ^300,000,  and  with  the 
proviso  that  the  bank  should  commence  business 
as  soon  as  ^50,000  of  its  capital  stock  was  paid 
in."  On  June  25,  1874,  the  bank  executed  and 
delivered  to  Robert  S.  Paschall  a  bond  and  mort- 
gage, payable  within  three  years,  upon  their  bank 
Vol.  V.-24 


building,  as  security  for  a  loan  of  ?  15, 000,  which 
they  applied  to  the  discharge  of  a  mortgage  of 
117,000,  upon  the  real  estate  of  the  Dingee  and 
Conard  Company,  of  which  the  mortgagee  was 
threatening  the  foreclosure,  and  which  the  bank 
feared  would  endanger  a  large  amount  of  stock 
and  unsecured  indebtedness  of  the  company  which 
they  held.  The  bank  was  in  turn  secured  by  a 
first  mortgage  upon  the  real  estate  of  the  company, 
the  aggregate  balance  of  the  bank's  indebtedness 
not  being  increased  thereby.  The  mortgage  of 
the  bank  was  made  in  pursuance  of  a  resolution 
of  the  majority  of  the  board  of  directors,  one  of 
whom  was  Charles  Dingee,  the  President  of  the 
Dingee  and  Conard  Company,  and  subsequently 
received  the  approval  of  a  majority  of  the  stock- 
holders at  their  first  annual  meeting  after  its 
creation,  in  May,  1875.  On  July  2,  1874,  the 
defendant,  upon  receipt  from  the  bank  of  a 
declaration  of  no  set-off,  purchased  this  bond 
and  mortgage  as  a  permanent  and  safe  invest- 
ment, knowing  nothing  of  the  officers  or  affairs 
of  the  bank,  or  of  any  fact  prejudicial  to  its  va- 
lidity. 

The  bank,  becoming  financially  embarrassed, 
made  an  assignment  for  the  benefit  of  its  credi- 
tors, Dec.  22,  1875,  to  the  complainant,  who 
averred  that,  by  reason  of  the  bond  and  mort- 
gage held  by  the  defendant,  he  was  hindered 
from  making  a  marketable  title  to  the  bank 
building,  a  ^e  of  which  he  had  made  advan- 
tageous to  the  creditors. 

The  bill  prayed  (i)  for  a  declaration  that  the 
creation  of  the  indebtedness  of  115,000  was  un- 
lawful; (2)  for  delivery  of  the  bond  and  mort- 
gage for  cancellation;  (3)  for  an  injunction 
restraining  the  defendant  from  proceeding  to  col- 
lect the  alleged  debt  upon  the  judgment  or  upon 
the  mortgage ;  (4)  general  relief. 

After  hearing  upon  bill  and  affidavits,  the 
Court  continued  the  special  five  days'  injunction 
previously  granted,  Finletter,  J.,  delivering  the 
following  opinion : — 

The  Bank  of  Brandywine  was  chartered  March 
15,  1 87 1,  with  the  right  to  borrow  money,  **  but 
not  in  excess  of  its  capital."  On  the  25th  day  of 
June,  A.  D.  1874,  it  mortgaged  its  banking  pro- 
perty for  the  sum  of  115,000  to  R.  S.  Paschall, 
who  assigned  to  Charles  S.  Lewis,  on  the  30th  of 
Jime,  with  a  declaration  of  no  set-off. 

On  the  2 2d  day  of  December,  1875,  ^^^  ^^^ 
made  an  assignment  to  William  W,  Jeffries,  who 
obtained  a  preliminary  injunction  enjoining  the 
said  Charles  S.  Lewis  from  proceeding  to  the 
collection  of  the  said  mortgage  in  any  manner 
whatsoever. 

The  ground  upon  which  the  complaint  is  based 
is,  that  "the  bond  and  mortgage  were  made 
without  any  compliance  or  attempted  compliance 
with  the  provisions  of  the  Act  of  Assembly  of 
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April  1 8,  1874,  by  virtue  of  which  alone  could 
such  indebtedness  have  been  lawfully  created." 

Section  7,  Article  16,  of  the  Constitution,  is 
as  follows:  "  The  stock  and  indebtedness  of  cor- 
porations shall  not  be  increased  except  in  pur- 
suance of  general  law,  nor  without  the  consent 
of  the  persons  holding  the  larger  amount  in  value 
of  the  stock,  first  obtained  at  a  meeting  to  be 
held  after  sixty  days*  notice,  given  in  pursuance 
of  law." 

A  general  Act  of  Assembly,  to  carry  into  effect 
this  constitutional  provision,  approved  April  18, 
1874,  is  as  follows:  *'The  capital  stock  or  in- 
debtedness of  any  corporation  may  be  increased 
from  time  to  time  by  the  consent  of  the  persons 
or  bodies  corporate,  holding  the  larger  amount  in 
value  of  the  stock  of  such  company  .  .  .  . :  Pro- 
vided^ That  no  corporation  shall  increase  the 
amount  of  its  indebtedness  beyond  the  amount 
of  its  capital  stock  subscribed,  until  the  amount 
of  its  capital  stock  subscribed  shall  be  fully  paid 
in." 

It  is  contended  by  the  defendant,  that  neither 
the  Constitution  nor  the  Act  of  Assembly  has  ap- 
plication, because  the  bank,  by  its  charter,  was 
authorized  to  borrow  money  to  the  extent  of  its 
capital,  and  this  loan  was  within  that  limit. 

That  the  increase  of  indebtedness,  which  is 
prohibited,  means  an  increase  beyond  that  al- 
lowed by  laws  existing  at  the  time  of  the  adop- 
tion of  the  Constitution,  and  of  the  enactment  of 
the  general  law. 

That  **even  though  the  section  means  what 
complainants  contend  for,  it  was  not  intended  to 
be  applied  to  rights  existing  under  laws  then  in 
force."  ....  By  the  schedule  to  the  Constitu- 
tion, section  2,  it  is  provided,  that  **all  rights, 
actions  and  contracts  shall  continue  as  if  the  Con- 
stitution had  not  been  adopted." 

It  is  further  contended,  that  the  stockholders, 
with  knowledge  of  the  mortgage,  did  not  object, 
but  acquiesced  therein,  and  thereby  ratified  it. 

The  language  of  the  Constitution  is  plain,  di- 
rect, and  positive.  It  is  an  absolute  prohibition, 
without  any  qualification  of  any  kind.  '*The 
stock  and  indebtedness  of  corporations  shall  not 
be  increased,  except,"  etc.  By  what  authority, 
or  by  what  rule  of  interpretation,  shall  we  inter- 
polate the  words  '*  beyond  the  amount  now 
allowed  by  law"? 

The  proceedings  of  the  convention  do  not 
favor  the  position  of  the  defendants.  That  the 
convention  did  not  look  with  favor  upon  the 
legislation  which,  about  this  time,  with  profuse 
liberality,  flowed  out  to  all  sorts  of  corporations, 
may  be  seen  in  the  section,  as  it  was  originally 
reported  to  the  convention.  It  closes  thus: 
'*  Laws  heretofore  enacted,  by  which  an  increase 
of  stock  or  bonds,  or  other  indebtedness  of  any 
incorporation,  has  been  authorized,  are  hereby 


declared  void,  except  so  far  as  may  be  necessary 
to  maintain  the  obligations  of  contracts." 

It  is  not  likely  that  a  section  bom  of  this  spirit 
would  leave  this  very  increase  of  indebtedness 
free  from  all  restrictions  and  restraint. 

If  there  had  been  any  doubt  as  to  the  applica- 
tion of  the  prohibition  of  this  section  of  the  Con- 
stitution, it  might  be  expected  to  be  found  and 
settled  in  the  legislation  which  was  to  cany  out 
the  constitutional  provision.  The  language  of 
the  Act  is  as  positive  and  general  as  the  Constitu- 
tion. It  affords  no  inference  that  any  such 
doubt  existed  in  the  minds  of  the  legislators. 

The  manifest  object  of  the  Constitution  and 
the  Act  is,  that  owners  of  corporate  property  shall 
have  some  supervision  over  that  property  and 
over  their  agents. 

We  do  not  see  how  the  second  section  of  the 
schedule  helps  the  argument  of  the  defendant. 
What  right  is  interfered  with  by  giving  the  stock- 
holder an  opportunity  to  pass  upon  the  question 
of  mortgaging  his  property?  What  right  is  ob- 
structed in  staying  for  a  time  the  inundation  of 
debt?  What  vested  right  has  the  agent  to  endan- 
ger the  property  of  the  principal  without  his  con- 
sent? 

If,  however,  this  is  no  answer,  a  complete  one 
may  be  found  in  the  fact,  that  the  Legislature,  in 
the  charter  which  created  the  bank,  reserved  the 
right  to  alter  or  rescind  any  of  its  provisions. 
The  Act  of  April  18, 1874,  is  the  exercise  of  that 
right. 

The  directors  of  the  bank  made  the  mortgage 
against  the  prohibition  of  the  Constitution  and 
the  Act  of  Assembly.  This  was  not  merely 
ultra  vires y  it  was  unlawful,  and  therefore  void, 
and  could  not  be  ratified.  (Fowler  v.  Scully,  22 
P.  F.  S.  456.) 

Are  bonds  and  mortgages  within  the  term 
' '  indebtedness. ' '  There  surely  cannot  be  higher 
or  more  dangerous  debts,  as  applied  to  corpora- 
tions. When  it  is  considered  that  chattel  mort- 
gages may  be  so  generally  applied,  it  becomes 
evident  that. mortgages  of  all  kinds  are  the  very 
debts  against  whidi  the  stockholder  might  find 
his  only  protection  in  th.e  law  which  require 
his  consent. 

A  mortgage  upon  the  place  of  business  and 
machinery  of  a  manufacturing,  printing,  or  pub- 
lishing company;  or  upon  the  real  estate  and 
rolling  stock  of  a  steam  or  street  raili/i'ay,  might 
be  the  surest  and  swiftest  means  of  destruction. 

It  is  not  necessary  for  us  to  refine  upon  the 
word  "  indebtedness,"  or  to  enlarge  or  restrict 
its  general  meaning.  If,  as  has  been  argued  by 
the  defendant,  a  strict  and  literal  reading  of  the 
Constitution  and  act  would  prevent  the  receipt 
of  deposits,  and  compel  a  cash  business  in  all 
cases,  we  will  wait  until  the  exigencies  call  upon 
us  to  act.     The  present  case  involves  no  swch 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


371 


questions.  We  now  say  only,  that  a  bond  and 
mortgage  are  within  the  meaning  and  intention 
of  the  law. 

This  case  furnishes  a  fitting  example  of  the 
evil  which  was  intended  to  be  guarded  against  by 
the  Constitution.  Three  directors  create  a  debt, 
not  to  meet  an  emergency  of  the  business  of  the 
bank,  but  to  lend  the  proceeds  to  a  corporation, 
the  president  of  which  is  one  of  the  three  direc- 
tors. From  such  financiering,  what  but  insol- 
vency can  result? 

We  have  followed  the  plain  and  obvious  mean- 
ing of  the  Constitution  and  law.  In  this  we 
think  we  have  also  obeyed  their  spirit  and  object. 
If  it  be  necessary  in  any  event  to  enlarge  or 
restrict  this  prohibition,  it  can  be  done  with 
authority  by  a  higher  tribunal. 

We  would  encourage  the  idea  which  the  Con- 
stitution seems  to  suggest,  that  stockholders  are 
the  real  owners  of  corporate  property,  and  that 
managers  and  directors  are  but  their  trusted 
agents. 
Injunction  continued. 

The  defendant  took  this  appeal,  assigning  for 
error  the  decree  of  the  Court  awarding  the  in- 
junction. 

Edward  S,  Dixon  zxAJohn  G,  Johns oity  for 
the  appellants. 

The  debates  in  the  Constitutional  Convention 
show  that  the  intention  was  not  to  prevent  the 
creation  of  corporate  indebtedness  incurred  in  the 
transaction  of  ordinary  business,  without  which 
no  corporation  could  exist. 

Philadelphia  and  Sunbuiy  R.   R.  G).  v,  Lewis,  9 

Cascv  %  \ 
Green's  Brice*s  Ultra  Vires,  66. 
But  the  increase  of  indebtedness  contemplated 
was  that  which  was  without  the  warrant  of  the 
charter  and  could  not  be  created  without  the 
sanction  of  the  Legislature.  The  convention 
meant  to  limit  the  increase  of  corporate  power 
first  granted,  not  to  cripple  such  corporations  as 
were  acting  in  accordance  with  their  chartered 
rights. 

Debates  in  Constitutional  Convention,  vol.  iii.  pp. 
572-577. 
The  evil  meant  to  be  remedied  was  that  of 
excessive  expansion  of  corporate  credit  and  ex- 
penditure by  means  of  an  increase  of  capital 
stock  obtained  by  corrupt  special  legislation  and 
without  previous  consultation  with  the  stock- 
holders. The  guard  devised  was  that  of  general 
enactments.  The  increase,  not  the  creation  of 
indebtedness,  was  forbidden. 

The  constitutional  provision  is  inapplicable  to 
corporations  existing  at  the  time  of  its  adoption, 
and  the  case  falls  within  the  ruling  in — 
Ahl  V.  Rhoads,  4  Weekly  Notes,  483. 
Hays  V,  Commonwealth,  3  Id.  549. 
There  is  nothing  in  the  argument  of  perma- 
nency of  indebtedness.    The  true  question  is  one 


of  interpretation,  that  is,  that  there  shall  be  no 
increase  of  indebtedness  that  shall  be  an  increase 
of  corporate  power. 

[Agnew,  C.  J.  Perhaps  a  better  distinction 
lies  between  the  ordinary  and  extraordinary  busi- 
ness of  the  bank.] 

There  is  no  standard  by  which  to  ascertain 
what  is  ordinary  and  what  is  extraordinary.  The 
charter  provides  the  power  of  creating  the  mort- 
gage; how  can  it  be  said  then  that  the  exercise  of 
that  power  is  extraordinary? 

Wayne  MacVeagh  and  Geo,  Tucker  Bispham, 
for  the  appellee. 

This  injunction  can  be  set  aside  only  upon  the 
ground  that  it  is  not  within  the  legislative  power 
of  the  people  to  direct  that  trustees  shall  consult 
the  owners  before  dealing  with  trust  property. 

The  Legislature  still  retains  all  control  of  cor- 
porations, excepting  that  of  contract  rights  of 
the  charter. 

Dartmouth  College  v.  Woodward,  4  Wheaton,  518. 

In  1857  corporations  were  lifted  out  of  the 
rule  in  the  Dartmouth  College  Case,  and  the 
right  of  changing,  altering  and  amending  charters 
subsequently  granted,  provided  no  injustice  was 
done  to  corporators,  was  resumed. 

The  contention  here  is  not  for  a  change  of  the 
charter,  but  that  the  owners  should  be  consulted 
before  the  corporate  indebtedness  is  increased. 
The  word  indebtedness  in  the  constitutional  pro- 
vision means  indebtedness  of  a  permanent 
character.  They  do  not  intend  to  Interfere  with 
the  ordinary  business  of  banking. 

[Sharswood,  J.  Suppose  a  party  makes  a  de- 
posit of  J 1 5, 000,  and  the  directors,  upon  pre- 
sentation of  a  check  for  that  amount,  are  imable 
to  meet  it,  can  they  give  a  mortgage  for  it  ?] 

That  is  clearly  within  their  corporate  powers, 
but  they  cannot  create  an  indebtedness  of  a  per- 
manent character. 

[Mercur,  J.  How  would  it  be  in  the  case  of 
the  bank's  giving  a  certificate  of  deposit  payable 
within  a  year  ?] 

The  distinction  is  between  deposit  qu&  deposit, 
and  a  permanent  indebtedness  qut  indebtedness. 
The  creation  of  the  latter  is  ultra  vires, 

[Sharswood,  J.  What  is  a  permanent  in- 
debtedness ?  Is  it  that  of  one,  two,  five  or  ten 
years?] 

The  distinction  is  between  bonded  indebted- 
ness like  the  present,  and  that  of  temporary  cur- 
rent bank  debts  created  from  day  to  day.  The 
evil  was  that  directors  of  large  corporations  were 
managing  them  for  their  own  profit.  To  remedy 
this,  they  were  required  to  consult  their  stock- 
holders. What  contract  does  the  constitutional 
provision  impair,  or  what  vested  right  does  it  in- 
terfere with?  Certainly  not  with  any  vested 
rights  of  the  directors.  Ahl  v,  Rhoads  (4 
Weekly  Notes,  483),  cited  on  the  other  side,  is 
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distinguishable,  for  in  that  case  there  was  no  in- 
crease of  indebtedness,  but  merely  an  exchange 
of  securities.  In  Hays  v.  The  Commonwealth 
(3  Weekly  Notes,  549),  the  decision  turned 
upon  the  power  of  the  constitution  to  alter  the 
vested  rights  of  stockholders  to  their  prejudice. 

March  4,  1878.  The  Court.  It  is  ordered 
that  the  special  injimction  in  this  case  be  dis- 
solved, and  that  the  record  be  remitted  for  fur- 
ther proceedings.  Costs  to  abide  the  final  de- 
cree. 

Per  Curiam. 

Trunkev,  J.,  dissents. 


Oct.  &  Nov.  *77, 171.  Oct  29,  1877. 

Smith  V.  Thornton. 

Contract  of  marriage — Slaves — Issue  of,  when 
illegitimate  where  born,  illegitimate  in  Pennsyl- 
vania. 

"When  a  marriage  is  void  by  the  laws  of  the  State  in 
which  it  takes  place,  the  issue  of  such  marriage,  bora  in 
that  State,  beii^  illegitimate  there,  are  also  illegitimate  in 
Pennsylvania. 

Error  to  the  Court  of  Common  Pleas  No.  i,  of 
Allegheny  County. 

Ejectment  by  Thomas  Smith  and  Harriet 
Smith  agaiifet  George  Thornton  for  a  lot  of 
groimd  in  the  city  of  Pittsburgh. 

At  the  trial  (before  Sterrett,  P.  J.)  the  fol- 
lowing facts  appeared:  Levi  Smith  and  Susan 
Ball,  the  father  and  mother  of  plainti&,  were 
slaves  in  the  State  of  Virginia,  and  were  tmited 
in  marriage  by  a  justice  of  the  peace,  and  with 
the  consent  of  their  respective  masters,  in  the 
year  1832.  They  lived  together  as  man  and  wife 
for  five  years,  during  which  time  two  children, 
the  plaintiffs,  were  bom.  In  1837  Levi's  master 
emancipated  him,  and  gave  him  a  sum  of  money 
with  which  he  came  to  Pittsburgh,  and  began 
work,  with  the  understanding  that  he  was  to  re- 
turn at  a  future  day  and  purchase  his  wife  and 
children.  In  1842  he  returned  to  Virginia  with 
this  purpose,  but  before  he  met  his  family  he  was 
compelled  to  depart,  and  he  returned  to  Pitts- 
burgh. After  his  retiuii  thither  he  purchased  the 
lot  in  suit,  and  built  a  house  upon  it,  and  took 
as  his  wife  one  Louisa  Hawkins,  with  whom  he 
lived  until  his  death  in  1853.  Tliis  second  wife 
survived  him  but  a  few  days ;  she  had  no  children, 
and  the  defendant  claimed  title,  and  took  pos- 
session of  the  property  as  her  next  of  kin. 

Plaintiffs  requested  the  Court  to  instruct  the 
jury:  (i)  **That  if  they  believe  that  the  father 
of  the  plaintiffs  (Levi  Smith)  and  Susan  Ball  were 
married,  and  conabited  together  as  described  by 


the  witnesses  for  the  plaintiffs,  and  that  the  plaintiflb 
are  the  children  begotten  by  said  Levi  pursuant  to 
said  marriage,  and  surviving  him  (or  other  known 
kindred),  the  plaintiffs  are  entitled  to  recover  in 
this  action.  (2)  That  if  the  plaintiffs*  evidence 
is  believed,  they  are  the  heirs  of  Levi  Smith,  as 
well  as  his  children,  and  entitled  to  recover  in 
this  action.  Answer.  The  foregoing  points  are 
afl5rmed  pro  forma.  If  you  find  the  fcicts  to  be 
as  therein  stated,  your  verdict  should  be  in  favor 
of  the  plaintiffs  for  the  lot  in  controversy,  with 
six  cents  damages  and  costs,  subject  to  the  opinion 
of  the  Court  on  the  questions  of  law  raised  by  the 
points  submitted  in  connection  with  the  admitted 
fiact  that  in  the  State  of  Virginia,  prior  to  the  late 
civil  war,  to  wit,  prior  to  the  year  1862,  slaves 
were  chattels,  and  marriage  between  slaves,  even 
when  entered  into  by  and  with  the  consent  of  the 
masters  of  the  respective  parties  thereto,  had  no 
legal  validity.  The  issue  of  such  connection  had 
no  inheritable  blood.  They  belonged  to  the 
owner  of  the  mother." 
Verdict  for  plaintiffs. 

After  argument  on  the  question  of  law  re- 
served, the  Court  entered  judgment  in  favor  of 
defendiant  non  obstante  veredicto,  being  of  opinion 
that  **  upon  the  death  of  Levi  Smith,  intestate,  in 
iS53>  lus  estate  descended  to  such  persons  as 
were  by  law  capable  of  inheriting  the  samej  but 
if  the  plaintiffs,  his  children,  had  at  that  time  no 
inheritable,  blood,  they  could  not  take  by  de- 
scent, and  no  subsequent  change  in  the  law  could 
invest  them  with  title  as  heirs-at-law." 

Plaintiffs  took  this  writ,  assigning  for  error, 
inter  alia,  the  action  of  the  Coiut  in  entering 
judgment  for  defendant  on  the  question  of  law 
reserved  non  obstante  veredicto. 

A.  M.  JVatson,  for  plaintiffs  in  error. 

That  a  slave  mother,  married  in  Virginia, 
could  give  birth  to  legitimate  children,  is  vir- 
tually ruled  in  the  case  of 

Omohundro's  Appeal,  16  Sm.  113. 

Af.  W.  Acheson,  contra. 

The  general  rule  is,  that  a  marriage  void  where 
contracted  is  void  everywhere. 
2  Parsons  on  Contracts,  598. 
2  Kent's  Commentaries,  91. 

This  rule,  which  has  been  adopted  by  all 
civilized  coimtries  as  **one  dictated  by  just  and 
enlightened  views  of  international  jurisprudence," 
should  certainly  prevail  as  between  the  several 
States  of  the  Union. 

Nov.  7,  1877.  The  Court.  A  marriage  be- 
tween slaves  in  Virginia,  in  the  year  1832,  being 
void,  their  issue  were  illegitimate.  Without  a 
statute  in  Pennsylvania  to  change  their  condition, 
their  illegitimacy  followed  them  into  this  State. 
They  were,  therefore,  not  heirs  under  the  intes- 
tate laws,  all  the  births  being  before  the  year 
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1842.  As  the  plaintiffs  must  recover  on  the 
strength  of  their  own  title,  and  not  on  the  weak- 
,ness  of  the  title  of  the  defendant,  the  judgment 
'was  right. 

Judgment  afl&rmed. 

Per  Curiam.    Sharswood,  J.,  absent. 


Jan.  '77,  191. 


Wister's  Appeal. 
Humphrey's  Estate 


Jan.  23,  1878. 


Trustees^    commissions  —  Decedents'    estates  — 
Omission  to  deduct  commissions  until  account 
filed  not  an  estoppel, 

A  trustee  having  paid  over  income  to  the  cestm  que  trust 
for  Gy^  years,  without  deducting  his  commissions,  and 
having  rendered  to  her  informal  semi-annual  accounts  in 
which  they  were  not  charged,  is  not  estopped  from  claim- 
ing them  on  hb  final  account,  in  the  absence  of  an  agree- 
ment to  waive  commissions. 

Appeal  from  the  Orphans*  Court  of  Philadel- 
phia County. 

Appeal  of  Wm.  Wynne  Wister,  Jr.,  executor 
of  L.  W.  Humphreys,  deceased,  from  a  decree 
of  said  Court  allowing  the  claim  of  A.  A.  Hum- 
phreys, trustee,  for  commissions.  The  facts,  as 
proved  before  the  auditing  judge,  were  as  fol- 
lows : — 

Charles  H Anphreys  died  in  July,  1870,  leaving 
a  will,  by  which  he  gave  all  his  property,  real 
and  personal,  to  his  nephew  A.  A.  Humphreys, 
in  trust,  to  pay  the  net  income  to  his  widow,  L. 
W.  Humphreys,  for  her  life.  At  her  death  the 
whole  estate  was  given  to  the  trustee  and  his 
heirs.  A.  A.  Humphreys  was  also  appointed 
executor,  but  charged  no  commissions  in  that 
capacity.  No  trust  accoimts  had  ever  been  filed 
in  Court,  but  income  was  collected  semi-annually, 
and  statements  or  accounts  of  income  were  ren- 
dered, which  were  signed  by  the  trustee  and  by 
the  cestui  que  trusty  duplicates  of  which  were 
kept  by  both  parties.  No  commissions  were 
charged  in  any  of  these  statements.  The  cestui 
que  trust  dxe^  August  11,  1876.  At  the  time  of 
her  death  the  semi-annual  interest  on  certain 
bonds,  due  on  the  ist  of  July  next  previous,  had 
not  been  paid  over  to  the  cestui  que  trust.  The 
trustee  filed  his  first  and  final  account  in  the 
tDrphans'  Court,  October  5,  1876,  claimed  a 
commission  of  five  per  centum  upon  the  sum  of 
f  53,692.86,  being  the  total  amount  of  income 
collected  during  the  five  years  of  the  trust,  less 
certain  small  expenses  attending  such  collection, 
and  craved  allowance  out  of  the  fund  then  in  his 
hands.  Objection  was  made  on  behalf  of  W. 
Wynne  Wister,  Jr.,  executor  of  L.  W.  Hum- 
phreys, but  the  claim  was  allowed  by  the  auditing 
judge.    Exceptions  were  filed  by  the  executor  of 


Mrs.  Humphreys,  which  were  dismissed  pro 
forma  by  agreement,  and  the  executor  then  took 
this  appeal. 

•  George  W.  Biddle  (with  him  N,  D.  Miller 
and  A,  Sydney  Biddle),  for  appellant. 

The  right  of  a  trustee  to  compensation  is  the 
special  and  peculiar  right  to  reimburse  himself 
for  the  trouble  by  retaining  from  the  income  as 
it  passes  through  his  hands  the  commissions  that 
the  law  allows.  If  he  does  not  do  so  he  waives 
his  right,  and  cannot  seek  to  obtain  it  from  some 
other  fund.  A  claim  is  here  set  up  to  charge  the 
estate  of  the  life  tenant,  and  to  sue  the  heirs  or 
legatees  to  recover  the  same. 

Biddle's  Appeal,  3  Weekly  Notes,  396. 
The  semi-annual  accounts  rendered  by  the 
trustee  to  the  cestui  que  trust,  signed  by  them 
both,  in  which  no  credit  for  commissions  was 
claimed,  equitably  estop  the  trustee  from  now 
making  a  claim.  The  conduct  of  the  trustee 
misled  the  cestui  que  trust. 

Barton's  Estate,  I  Pars.  S.  Eq.  C.  24. 
Hampton  L,  Carson,  for  appellee. 
A  trustee  has  no  right  to  compensate  himself 
by  deducting  his  commissions  from  the  income 
as  it  passes  through  his  hands.  The  power  to 
award  compensation  rests  with  the  Courts,  and 
the  amount  depends  upon  the  nature  of  the  trust 
and  the  fund  or  property. 

Burr  V,  McEwen  etal.^  Baldwin's  Rep.  154. 

Askew  V.  Odenheimer,  Ibid.  380. 

Pusey  V,  Clemson,  9  S.  &  R.  209. 

Walker's  Estate,  Ibid.  225. 

McElhenny's  Appeal,  10  Wr.  347. 

Perry  on  Trusts,  Vol.  II.  JJ  916-918. 

Bispham's  Equity,  {144,  p.  148. 

Spangler's  Estate,  9  Harris,  337. 

Copely's  Appeal,  3  Weekly  Notes,  145. 

A  trustee  does  not  forfeit  his  right  to  commis- 
sions by  permitting  them  to  accumulate  until  his 
account  is  brought  into  Court  for  an  audit.  The 
cases  show  that  compensation  is  to  be  regarded 
as  earned  at  the  time  the  s*vices  were  rendered 
only  for  the  purpose  of  surcharging  the  trustee 
with  interest  upon  balances  remaining  in  his 
hands  uninvested. 

Callaghan  v.  Hall,  I  S.  &  R.  241. 

Say  V.  Barnes,  4  S.  &  R.  112. 

Harland's  Accounts,  5  R.  323. 

Sterrett's  Appeal,  2  P.  &  W.  419. 

Adams'  Appeal,  11  Wr.  94. 

Parker's  Estate,  14  Sm.  307. 

McElhenny's  Appeal,  10  Wr.  347. 

The  corpus  of  the  life  tenant's  estate  is  not 
looked  to  for  paytnent.  The  claim  is  made  to 
payment  out  of  an  instalment  of  income  still  in 
the  hands  of  the  trustee. 

The  semi-annual  statements  were  not  formal 
accounts,  nor  is  there  any  proof  that  the  trustee 
did  not  intend  to  charge  commissions.  In  Bar- 
ton's Estate  such  an  intention  appeared  as  a  fact. 
Certainty  is  essential  to  all  estoppels. 
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February  4,  1878.  The  Court.  The  state- 
ments rendered  in  this  case  of  the  semi-annual 
receipts  and  disbursements  of  the  income  had  not 
the  effect  of  accounts  stated  between  merchants 
or  other  dealers.  The  legal  duty  of  accounting 
in  the  proper  Court  is  inconsistent  with  such  an 
effect.  In  the  absence  of  an  agreement  to  waive 
commissions,  the  mere  holding  over  of  them 
would  be  no  waiver.  The  owner  of  the  income 
had  the  advantage  of  the  use  of  her  whole  in- 
come, and  unless  she  had  been  so  misled  by  the 
other  acts  of  the  accountant  as  to  give  these  semi- 
annual statements  the  effect  of  an  estoppel,  the 
mere  delay  in  claiming  the  commission  was  not 
in  itself  an  act  of  estoppel.  We  do  not  discover 
any  error  in  allowing  the  commissions  in  the  final 
account  settled  according  to  law. 

Decree  affirmed,  with  costs  to  be  paid  by  the 
appellant,  and  the  appeal  is  dismissed. 

Per  Curiam 


Oct.  &  Nov.  »77.  Oct.  3, 1877. 

Mackaness  v.  Long. 

Practice —  When  a  writ  of  error  will  lie — Sher- 
iff's sale  of  personalty —  When  cannot  be  set 
aside — Act  of  April  10, 1849,  ^^  supplement 
of  March  JO,  1858—  When  the  right  of  pro- 
perty vests  in  the  vendee — Misapplication  by 
sheriff  of  proceeds  of  sale —  Validity  of  sale  not 
destroyed  thereby, 

A  writ  of  error  will,  lie  in  all  cases  where  a  Court  of 
record  has  given  a  final  judgment  or  made  an  order  in  the 
nature  of  a  final  judgment. 

The  setliftg  aside  a  sale  of  personal  property  is  a  final 
order  or  decree,  and  therefore  reviewable  on  error. 

The  Court  has  no  authority  on  the  application  of  the 
sheriff,  made  after  the  return  day  of  the  execution,  to  set 
aside  a  sale  of  personal  property  regularly  and  fairly  made. 

A  sale  is  a  contract  to  pass  rights  or  property  for  money, 
which  the  buyer  pays,  or  promises  to  pay,  to  the  seller  for 
the  thing  bought  and  sold. 

If  the  sheriff  gives  possession  of  the  property  sold  before 
obtaining  full  payment  therefor,  and  the  bid  is  settled  by 
the  purchaser  in  good  faith,  the  right  of  property  passes. 

When  the  sheriff  on  his  own  authority  distributes  money 
levied  under  several  executions  before  the  return  day  of 
the  writ,  he  does  it  at  his  own  risk.  His  mioapplication 
of  the  proceeds  cannot  destroy  the  validity  of  a  sale  other- 
wise good. 

Error  to  the  Common  Pleas  No.  2,  of  Alle- 
gheny County. 

Tins  case  was  heard  in  the  Court  below  on  a 
rule  to  show  cause  why  the  sale  by  the  sheriff  of 
certain  personal  property  of  Henry  Long  on 
writs  of  fieri  facias^  Nos.  132,  133,  and  195 
of  July  Term,  1876,  should  not  be  set  aside. 


The  rule  was  granted  upon  affidavit  and  motion 
of  R.  H.  Fife,  sheriff,  under  the  writ  July  T., 
1876,  195,  wherein  Frederick  Mackaness  was 
plaintiff  and  Henry  Long  defendant.  The  two 
other  writs  above  referred  to  were  against  the 
same  defendant,  the  Allegheny  Valley  Railroad 
Company  being  plaintiff.  The  records  in  the 
three  several  cases  were  united  in  this  proceeding. 
The  following  facts  appeared,  as  stated  in  the 
opinion  of  the  Supreme  Court : — 

**The  sale  was  made  on  three  writs  oi  fieri 
fcuiasy  issued  against  the  defendant  in  error,  re- 
turnable on  the  first  Monday  of  July.  One  of 
the  writs  was  in  favor  of  the  plaintiff  in  error, 
but  was  received  by  the  sheriff  after  the  two 
others.  The  sheriff  having  fiauled  to  return  the 
executions  on  the  return  day,  a  rule  was  there- 
after granted  upon  him  to  show  cause  why  he 
should  not  return  them  and  pay  into  Court  the 
money  realized  thereon.  On  the  return  of  this 
rule,  July  15th,  he  put  in  an  answer,  under 
oath,  averring  substantially,  inter  alia,  that  he 
had  levied  on  a  certain  leasehold  estate  with  the 
fixtures  and  tools,  and  in  pursuance  of  notice  had 
sold  the  same  to  the  plaintiff  in  error  on  the  31st 
May  for  ^371.  That  on  the  7th  of  June  the 
ptwchaser  paid  ^193  and  gave  a  receipt  for  the 
residue  of  his  bid ;  that  immediately  after  he  had 
thus  distributed  the  proceeds  of  the  sale,  he  ascer- 
tained there  was  a  mechanic's  lien  on  the  lease- 
hold, which  was  entitled  to  be  paid,  and  that  the 
purchaser  had  since  refused  to  pay  the  residue  of 
his  bid.  Upon  this  return,  and  on  motion  of 
the  sheriff's  attorney,  a  rule  on  the  purchaser  was 
granted  to  show  cause  why  the  sale  should  not 
be  set  aside  for  non-compliance  with  his  bid. 
To  this  rule  the  plaintiff  answered,  under  oath, 
averring  that  he  went  to  the  sheriff's  office  on 
the  7th  of  June,  and  stated  to  the  deputy  in 
charge  that  he  was  ready  to  pay  his  bid ;  he  was 
informed  by  the  deputy  that  he  would  be  required 
to  pay  so  much  only  as  would  satisfy  the  costs 
and  the  amount  due  on  prior  executions,  and 
could  give  his  receipt  for  the  residue.  That  he 
complied  with  the  request  of  the  deputy  by  pay- 
ing the  money  required,  and  gave  his  receipt  for 
the  excess  to  apply  on  his  execution.  He  fiir- 
ther  averred  that  the  deputy  gave  him  possession 
of  the  property,  which  in  fact  he  had  since  the 
day  of  his  purchase ;  that  he  had  no  knowledge 
of  the  alleged  defect  in  the  sale  until  about  the 
7th  of  July ;  that  relying  on  its  validity  he  had 
entered  into  divers  contracts,  so  that  it  would  be 
unjust  to  him  and  to  innocent  parties  to  set  aside 
the  sale.  He  further  denied  that  there  was  any 
trick,  collusion,  cunning  or  fraud  in  the  sale  or 
in  the  payment  of  the  money. 

**  So  far  as  appeai^  by  the  record,  the  case  was 
heard  and  decided  on  these  two  affidavits.  The 
rule  was  made  absolute.    It  is  claimed  by  the 
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defendant  in  error  that  additional  evidence  was 
given  on  the  hearing  contradicting  some  of  the 
facts  averred  by  the  plaintiff ;  yet  it  is  not  alleged 
that  the  evidence  showed  any  bad  faith  in  the 
purchase,  nor  in  the  settlement  of  the  bid  at  the 
time  the  money  was  paid." 

Mackaness  took  this  writ,  assigning  for  error 
the  action  of  the  Court  in  making  absolute  the 
rule  to  show  cause  why  the  sale  should  not  be 
set  aside.  The  writ  was  sued  out  in  the  name  of 
Frederick  Mackaness,  plaintiff  in  error,  and  R. 
H.  Fife,  sheriff,  defendant  in  error. 

A.  N,  Sutton  (with  him  W.  If,  Sutton)^  for 
plaintiff  in  error. 

The  power  of  the  Court  below  to  set  aside  a 
sale  of  personal  property  is  by  virtue  of  the  Act 
of  April  lo,  1849— extended  to  all  the  coimties 
in  the  State  by  Act  of  March  10,  1858.  (Purd. 
Dig.  645,  §§  49,  50O* 

The  proceedings  in  this  case  were  entirely 
wanting  in  every  essential  element  necessary  to 
give  the  Court  jurisdiction.  There  was  no  in- 
quiry into  the  only  question  the  Court  was  com- 
petent to  inquire  into,  to  wit,  as  "to  the  regu- 
larity and  fairness  of  the  sale,"  and  none 
**  instituted  before  delivery."  The  delivery  of 
the  property  to  the  plaintiff  made  his  title  abso- 
lute. -  The  rights  so  acquired  could  only  be 
divested  by  legal  process,  affording  the  privilege 
of  a  jury  trial. 

Bowen  v.  Burk,  i  Harris,  148. 

Backentoss  v.  Speicher,  7  Casey,  326. 

Smith  V,  Smith,  Murphy  &  Co.,  9  Harris,  372. 

Scott  V.  Wells,  6  W.  &  S.  366. 

Lawrence  v,  Gallagher,  2  Weekly  Notes,  261. 
It  is  at  his  own  risk  that  the  sheriff  distributes 
the  proceeds  of  an  execution  before  the  return 
day. 

Wortman  v.  Conyngham,  i  Peters  C.  C.  R.  241. 

Troubat  &  Haly  Prac,  vol.  i.  part  2,  page  920. 
R,  B,  Carnahany  contra. 
The  proceedings  of  the  Court  below  in  making 
the  rule  absolute  and  setting  aside  the  sheriff's 
sale  are  not  reviewable  by  this  Court  in  any  form 
of  proceeding,  but  if  so,  they  can  be  brought 
here  only  on  an  appeal,  and  a  writ  of  error  will 
not  lie. 

The  writ  of  error  in  this  case  cannot  bring  up 
the  records  in  the  two  cases  of  the  Allegheny 
Valley  R.  R.  Co.  *v.  Long,  nor  of  the  case  of 

•  This  Act  provides :  **  It  shall  and  may  be  lawful  for 
any  Court  from  which  any  execution  or  order  of  sale  shall 
issue  for  the  sale  of  personal  property,  to  inquire  into  the 
regularity  and  fairness  of  the  sale,  at  the  instance  of  any 
party  interested  by  execution,  foreign  or  domestic  attach- 
ment, or  under  a  general  assignment,  upon  affidavit  of 
circumstances,  before  delivery  of  the  goods ;  and  if  it  ap- 
pear that  the  sale  shall  have  been  so  irregular  or  fraudu- 
lent as  in  the  opinion  of  the  Court  to  have  produced  a 
sacrifice  of  the  property,  to  the  prejudice  of  any  such 
party,  it  shall  be  competent  for  the  Court  to  set  aside  such 
sale,  and  the  same  property  may  be  again  exposed  to  sale, 
as  if  no  such  previous  sale  had  been  made." 


Mackaness  v.  Long ;  nor  is  there  any  record  be- 
low that  can  be  brought  into  this  Court  by  this 
writ.  There  is  no  case  pending  below  between 
Mackaness  and  Fife,  and  the  writ  ought  to  be 
dismissed. 

October  8,  1877.  The  Court.  No  writ  of 
error  lay  in  this  case  against  the  sheriff.  The 
writ  of  error  is  therefore  quashed. 

Per  Curiam. 

On  October  15,  1877,  the  cotmsel  for  plaintiff 
in  error  moved  the  Court  for  a  re-argument  of 
this  case,  assigning,  inter  alia^  the  following 
reasons : — 

R.  H.  Fife,  sheriff,  was  the  plaintiff  to  the 
issue  upon  which  the  judgment  assigned  for  error 
was  rendered,  and  appears  in  this  Court  as  de- 
fendant to  the  issue  so  raised ;  said  rule  having 
been  granted  to  No.  195,  July  Term,  1876,  in 
which  there  was  no  controversy  between  the 
original  parties,  to  wit,  Frederick  Mackaness, 
plaintiff,  and  Henry  Long,  defendant ;  the  only 
issue  in  said  case  being  between  said  R.  H.  Fife, 
sheriff,  plaintiff,  as  to  the  rule  to  show  cause,  and 
Frederick  Mackaness,  defendant,  as  to  said  rule. 
Upon  bringing  the  record  of  said ^./<a:.  No.  195, 
July  Term,  1876,  to  this  Court,  the  said  R.  H. 
Fife,  being  the  only  party  in  interest,  was  served 
with  notice  thereof,  that  he  might  appear  and 
defend  his  action  in  the  Court  below,  and  as  such 
appears  as  defendant.  An  inspection  of  the 
writ  and  record  returned  therewith  will  show 
that  the  record  and  issue  presented  therein  are 
properly  before  this  Court. 

The  petitioner  further  submitted  that  said  sale 
having  been  upon  three  writs,  to  wit,  fi,  fas. 
Nos.  132,  133,  and  195  of  July  Term,  1876,  and 
the  records  of  said  several  writs  having  been 
united  in  the  proceedings  below  by  said  R.  H. 
Fife  having  addressed  his  affidavit  and  rule  to  the 
said  several  records,  and  alike  presenting  the 
same  issue  between  said  R.  H.  Fife  and  said 
Frederick  Mackaness,  the  plaintiff  in  error  was 
not  in  error  in  thus  presenting  them  by  his  said 
writ. 

Motion  allowed  and  re-argiunent  had  October 
31,  1877.* 

January  7, 1878.  The  Court.  All  the  errors 
assigned  relate  to  setting  aside  the  sheriff's  sale 
of  personal  estate.  [Here  follows  the  statement 
of  the  facts  as  already  given  above.] 

♦  It  appears  that  the  Supreme  Court  did  not  concur  in 
the  views  of  the  learned  counsel  for  plaintiff  in  error,  but 
that  on  further  inspection  of  the  record,  finding  that  the 
writ  of  error  was  directed  to  the  case  of  Madcaness  v. 
Long,  195  July  Term,  1876,  they  were  of  opinion  that 
Long,  not  Fife,  was  the  proper  defendant  in  error.  They 
accordingly  treat  the  case,  in  their  further  consideration  of 
it,  as  that  of  Frederick  Mackaness  plaintiff  in  error  v. 
Henry  Long  defendant  in  error.^RBP. 
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It  is  contended  by  the  defendant  in  error  that 
the  action  of  the  Court  below  is  not  reviewable 
in  any  form  of  proceeding ;  but  if  reviewable,  it 
must  be  on  appeal  and  not  on  writ  of  error. 
Neither  of  these  objections  is  sustained  by  the 
authorities.  The  rule  is  that  a  writ  of  error  will 
lie  in  all  cases  where  a  Court  of  record  has  given 
a  final  judgment  or  made  an  order  in  the  nature 
of  a  final  judgment.  (Com'th  r.  Judges  of 
Common  Pleas,  3  Binn.  273;  Cassel  v.  Duncan, 
2  S.  &  R.  57 ;  Harger  z^.  Commissioners,  2  Jones, 
251.)  The  setting  aside  a  sale  of  persond  pro- 
perty is  clearly  a  final  order  or  decree,  and  there- 
fore reviewable  on  error. 

The  answer  of  the  sheriff  to  the  rule  upon  him 
contains  his  only  return  to  the  executions.  It 
shows  a  regular  sale  and  settlement  of  the  bid 
with  the  purchaser,  prior  to  the  return  day  of  the 
writ.  It  alleges  no  irregularity  or  unfairness  in 
the  sale ;  nor  does  it  aver  any  fraud  or  deceit  in 
the  payment  of  part  of  the  money  and  in  taking 
the  plaintiffs  receipt  for  the  residue  of  the  bid. 
The  sole  ground  for  setting  aside  the  sale  is  pre- 
dicated on  the  subsequent  refusal  of  the  plaintiff 
to  pay  to  the  sheriff  the  sum  which  he  had  al- 
ready, at  the  sheriffs  request,  receipted  on  his 
execution.  The  question  presented  is,  can  a  sale 
of  personal  property  thus  fairly  made,  and  the 
purchase  money  paid  according  to  the  request  of 
the  sheriff  before  the  return  day  of  the  writ,  be 
set  aside  on  the  application  of  the  sheriff  made 
after  the  return  day?  The  Act  of  April  10, 
1849,  and  the  supplement  of  loth  March,  1858 
(Purd.  Dig.  645),  authorize  the  Court  to  set 
aside  a  sale  of  personal  property  only  in  case  it 
**  shall  have  been  so  irregular  or  fraudulent  as  in 
the  opinion  of  the  Court  to  have  produced  a 
sacrifice  of  the  property."  The  facts  before  us 
do  not  bring  the  case  within  the  statute.  No 
authority  was  cited  recognizing  the  power  of  the 
Court,  on  the  application  of  the  sheriff  made 
after  the  return  day  of  the  execution,  to  set  aside 
a  sale  of  personal  property,  regularly  and  fairly 
made.  On  the  contrary,  it  was  held  in  Harris 
V,  Smith  (3  S.  &  R.  21),  if  a  vendor  rely  on  the 
promise  of  the  vendee  to  perform  the  conditions 
of  the  sale,  and  deliver  the  goods  absolutely,  the 
right  of  property  will  be  changed,  although  the 
conditions  never  be  performed.  This  was  in  a 
sale  at  auction.  So  in  Scott  v.  Wells  (6  W.  &  S. 
35  7)»  it  was  held  to  be  a  general  rule.  Wherever 
there  has  been  any  absolute  delivery  pursuant  to 
a  bargain  perfect  in  its  members,  the  ownership 
of  the  property  is  vested  by  it.  Although  the 
terms  of  a  sale  be  cash,  a  subsequent  delivery 
without  payment  passes  the  property  to  the  ven- 
dee, not  only  as  against  the  rest  of  mankind,  but 
against  the  vendor  himself.  It  matters  not 
whether  the  sale  be  a  private  one  or  at  public 
auction.    (Bowen  et  al.  v.  Burk,  i  Harris,  146.) 


If  on  a  sale  for  cash  the  vendee  takes  the  goods 
away  without  payment  of  the  money,  the  vendor 
should  immediately  reclaim  them  by  pursuing  the 
party  and  retaining  tfiem,  and  this  may  be  done 
when  necessary,  even  by  force.  (liedom  v. 
Philips,  I  Yates,  529;  Bowen  et  al,  v.  Burk, 
supra;  Backentoss  v.  Speicher,  7  Casey,  324.) 
The  right  of  reclamation  after  delivery  exists 
only  in  case  of  fraud  or  deceit  in  the  purchase  or 
in  procuring  the  possession.  (Smith  v.  Smith  H 
aLf  9  Harris,  367.)  Sale  is  a  word  of  precise 
legal  import  in  law  and  in  equity.  It  is  a  con- 
tract to  pass  rights  or  property  for  money  which 
the  buyer  pays  or  promises  to  pay  to  the  seller, 
for  the  diing  bought  and  sold.  (Williamson  v. 
Berry,  8  How.  544.)  A  sale  may  be  as  com- 
plete, and  the  title  to  the  chattel  pass  as  fully  m 
consideration  of  a  promise  to  pay,  as  by  actual 
paynaent,  when  possession  is  given.  It  follows 
that  if  the  sheriff  gave  possession  of  the  property 
sold,  before  obtaining  the  full  payment  therefor, 
and  the  bid  was  settled  bv  the  purchaser  in  good 
faith,  which  is  not  denied,  the  right  of  property 


We  do  not  mean  to  question  the  right  of  the 
sheriff,  acting  with  promptness,  to  have  reclaimed 
the  property  in  case  of  fraudulent  conduct  in  the 
purchase  ^r  taking  possession ;  but  we  know  of 
no  power  in  the  Court,  under  the  established 
facts  in  this  case,  and  at  the  time  of  the  applica- 
tion, to  set  aside  the  sale.  When  the  sheriff,  on 
his  own  authority,  distributes  money  levied  under 
several  executions  before  the  return  day  of  the 
writ,  he  does  it  at  his  own  risk.  (Williams'  Ap- 
peal, 9  Barr,  267.)  His  misapplication  of  the 
proceeds  cannot  destroy  the  validity  of  a  sale 
otherwise  good.  The  learned  Judge  therefore 
erred  in  making  the  rule  absolute. 

Order  reversed  and  rule  discharged. 

Opinion  by  Mercur,  J.  Sharswood,  J., 
dissents. 


Oct  &  Nov.  »77,  265.  Nov.  16, 1877. 

Hart  andPardhall  v.  Carroll. 

Vendor  and  vendee — Parol  contract  for  sale  ef 
lands — Statute  of  frauds — What  neressarytff 
avoid  the  operation  of-^Effect  of  a  deed  signed 
but  not  de&vered. 

In  order  to  take  a  parol  contract  for  the  sale  of  lands  oot 
of  the  operation  of  the  statute  of  firands,  its  tenns  most  be 
shown  hf  lull,  complete,  satisfactory,  and  indnlntable  prooL 
The  evidence  must  define  the  boundaries  and  indicate  the 
quantity  of  the  land.  It  must  fix  the  amount  of  tiie  con- 
sideration. It  must  establish  the  fact  that  possesaon  was 
taken  in  pursuance  of  the  contract,  and  at  or  immediately 
after  the  time  it  was  made,  the  fact  that  the  change  of 
possession  was  notorious,  and  the  fact  that  it  had  been  ex- 
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elusive,  continuous,  and  maintained.  And  it  must  show 
performance  or  part  performance  by  the  vendee  which 
could  not  be  compensated  in  damages,  and  such  as  would 
make  rescission  inequitable  and  unjust 

In  ejectment  for  lands  claimed  to  have  been  purchased 
under  agreement,  a  deed  to  the  defendant  was  produced 
in  evidence  containing  a  description  of  the  property,  spe- 
cifying the  consideration,  etc.,  and  signed  by  the  plaintiff, 
bat  which  did  not  appour  to  have  been  delivered : 

//it/ii  (reversing  the  judgment  of  the  Court  below),  that 
such  deed,  in  connection  with  the  other  facts  in  the  case, 
was  sufficient  evidence  of  a  parol  contract  to  take  the 
case  out  of  the  statute  of  frauds. 

Error  to  the  Court  of  Common  Pleas  of  Fayette 
County. 

Ejectment  brought  July  i6,  1873,  ^Y  Joseph 
Carroll  against  C.  A.  Hart  for  ninety  acres  of  land. 

The  defendant's  title  to  the  land  was  based  on 
a  parol  sale  of  the  same  to  him  by  Carroll  made 
some  fourteen  or  fifteen  years  before  suit  brought, 
since  which  time  Hart  had  been  in  possession. 
A  short  time  before  the  bringing  of  the  suit  Hart 
became  much  involved  in  debt,  and  among  other 
judgments  entered  against  him  was  one  in  favor  of 
Elias  Parshall  for  I2000.  A  rule  of  reference  was 
had  in  this  suit  in  ejectment,  and  an  award  was 
made  finding  for  the  plaintiff,  to  be  released  upon 
the  payment  within  thirty  days  of  I784,  the 
amount  claimed  by  Carroll.  As  a  precautionary 
measure,  lest  the  rights  of  the  judgment-creditors 
might  be  precluded  by  the  forfeiture  of  the  land 
on  the  conditional  award,  Parshall  was  allowed 
by  the  Coiut  to  become  a  defendant,  and  he 
entered  an  appeal  from  the  award.  The  same 
land  was  sold  on  an  execution  against  Hart  and 
purchased  by  Parshall  to  whom  a  sheriffs  deed 
was  made. 

At  the  trial  (before  A.  E.  Wilson,  P.  J.)  the 
defendant  caused  to  be  produced  in  evidence  a 
deed  of  this  land  to  Hart  dated  December  7, 
1867.  It  was  signed  by  Carroll,  and  defendants 
claimed  had  been  delivered.  Defendants  further 
claimed  and  produced  evidence  tending  to  show 
that  independently  of  the  fact  of  the  delivery  of 
the  deed,  there  was  a  verbal  sale  of  the  land  by 
Carroll  to  Hart  some  fourteen  years  or  more  before 
the  bringing  of  the  suit.  That  the  sale  was  pre- 
cise in  its  terms  as  to  the  lands  sold  and  the  price 
to  be  paid.  That  the  defendant  took  possession  of 
the  Uuid  immediately  after  his  purchs^,  and  con- 
tinued in  the  sole  and  absolute  possession  until  the 
bringing  of  this  suit.  That  the  defendant  changed 
the  entire  character  and  value  of  the  land  by 
fencing,  clearing,  and  draining,  and  that  he 
erected  part  of  a  valuable  distillery  on  it,  which 
wonld  be  ruined  by  cutting  away  the  part  stand- 
ing on  this  land,  rendering  the  whole  distillery 
valueless.  That  the  purchase  monev  had  all 
been  paid. 

The  Court  instructed  the  jury  tn/er  alia  *'  that 
if  there  was  no  delivery  of  the  aeed  as  claimed  by 


the  defendants,  then  the  defendants  have  no  right 
to  hold  this  land,  and  your  verdict  must  be  for 
the  plaintiff.  There  is  nothing  in  the  evidence 
of  the  verbal  sale,  that  would  enable  the  defend- 
ants to  retain  this  land,  and  ask  a  verdict  at  your 
hands  outside  of  the  statute  of  frauds  and  perju- 
ries." 

Verdict  and  judgment  for  plaintiff.  Defend- 
ant took  this  writ,  assigning  for  error  the  portion 
of  the  charge  given  above. 
Parshalty  with  him  Minor y  for  plaintiff  in  error. 
If  all  the  evidence  offered  by  the  defendant 
had  been  taken  as  correct  then  the  contract  had 
been  completely  executed.  The  defendants  pur- 
chased and  paid  for  the  land,  held  possession  of 
it  for  more  than  foiuteen  years,  miade  valuable 
improvements  thereon,  while  the  plaintiff  stood 
by  imtil  there  was  an  opportunity  to  take  the  land 
back,  and  defraud  the  creditors  of  Hart.  It  is 
certainly  against  equity  and  justice  to  allow  the 
plaintiff  to  take  this  land  under  these  facts,  and 
the  case  ought  to  have  gone  to  the  jury  on  the 
facts  outside  of  the  statute.  In  support  of  these 
principles  we  rely  on  the  following  authori- 
ties:— 

Smith  V,  Patton,  I  S  &  R.  80. 

Pugh  V.  Good,  3  W.  &  S.  56. 

Reed  v.  Reed,  12  Penna..St.  117. 

Clarke  v,  Vankirk,  14  S.  &  R.  354. 

Miranville  v,  Silverthom,  i  Grant,  410.  ' 

Haslet  V.  Haslet,  6  Watts,  464. 

Blakeslee  v*  Blakeslee,  10  Harris,  237. 

Ackcrman  v,  Fisher,  7  Sm.  457. 

Toe  V.  Toe,  3  Grant,  74. 

McGibbeney  v,  Burmaster,  3  Sm.  332. 

Farley  v,  Stokes,  i  Pars.  422. 

The  deed  signed  by  Carroll,  even  if  not  de- 
livered, was  a  reduction  of  the  contract  to  writing, 
and  as  Hart  then  had  possession  of  the  land  and 
Carroll  then  admitted  the  payment  of  the  pur- 
chase money,  it  was  sufficient  to  take  the  case  out 
of  the  statute. 

Lowry  v.  Mehaffy,  10  Watts,  387. 

Gilhausen  v.  Willink,  3  Pitts.  L.  J.  214. 

Tripp  V.  Bishop,  6  Sm.  424. 

Smith's  Appeal,  19  Id.  474. 

C,  E,  BoyUy  contra.  It  maybe  admitted  that 
there  was  some  sort  of  a  contract  between  Carroll 
and  Hart,  but  the  evidence  as  to  the  price,  the 
time  of  payment,  the  boundaries,  and  the  posses- 
sion were  all  vague  and  unreliable.  It  was  alto- 
gether insufficient  to  make  a  valid  parol  sale,  and 
if  it  did,  the  defendant  could  be  fully  compen-* 
sated  in  damages. 

Moore  v.  Small,  7  Harris,  467. 

Overmyer  v,  Koemer,  2  Weekly  Notes,  6. 

Postlethwait  v,  Frease,  7  Casey,  472. 

McKee  v.  Phillijps,  9  Watts,  85. 

Goucher  v,  Martin,  Id.  106. 

Woods  V,  Farmere,  10  Watts,  19$. 

Ackerman  v,  Fisher,  7  Sm.  460. 

Aitkin  v.  Young,  2  Jones,  15. 

(Christy  v,  Bamhart,  2  Harris,  260. 

[Agnew,  C.  J.    Was  not  the  signed  but  unde* 
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livereddeed  evidence  of  a  parol  contract  sufficient 
to  take  the  case  out  of  the  statute  of  frauds  ?] 

I  do  not  think  it  could  fairly  be  used.  A  writ- 
ing signed  by  the  vendor  alone  is  a  sufficient 
compliance  with  the  requirements  of  the  statute, 
if  the  writing  be  delivered.  Without  this  it  is 
waste  paper. 

Jan.  7,  1878.  The  Court.  In  order  to  take 
a  parol  contract  for  the  sale  of  lands  out  of  the 
operation  of  the  statute  of  frauds,  its  terms  must 
be  shown  by  full,  complete,  satisfactory,  and  in- 
dubitable proof  The  evidence  must  define  the 
boundaries  and  indicate  the  quantity  of  the  land. 
It  must  fix  the  amount  of  the  consideration.  It 
must  establish  the  fact  that  possession  was  taken 
in  pursuance  of  the  contract,  and  at  or  imme- 
diately after  the  time  it  was  made,  the  fact  that 
the  change  of  possession  was  notorious,  and  the 
fact  that  it  had  been  exclusive,  continuous,  and 
maintained.  And  it  must  show  performance  or 
part  performance  by  the  vendee  which  could  not 
be  compensated  in  damages,  and  such  as  would 
make  rescission  inequitable  and  unjust.  These 
rules  have  been  settled  by  a  long  series  of  authori- 
ties, including  Goucher  v,  Martin  (9  Watts,  106), 
Woods  V.  Farmere  (10  Watts,  195),  Frye  v,  Shep- 
ler  (7  Barr,  91),  Brawdy  v.  Brawdy  (Idem,  157), 
Aitkin  v.  Young  (2  Jones,  15),  and  Rankin  v. 
Simpson  (7  Harris,  471).  There  must  be  proof 
of  an  expenditure  for  improvements  not  reim- 
bursed by  profits  derived  from  the  occupation  of 
the  land,  and  not  capable  of  compensation  in 
damages  recoverable  in  an  action  for  the  breach 
of  the  contract.  (Wack  v.  Sorber,  2  Wh.  387 ; 
McKowen  v.  McDonald,  7  Wright,  441.)  And 
it  was  said  in  the  celebrated  charge  of  Judge 
Grier,  in  Woods  v.  Farmare,  that  '*  It  must  be 
plain  that  the  party  who  claims  the  interference 
of  the  Chancellor  has  the  burden  of  proof  thrown 
on  him.  He  knows,  or  is  presumed  to  have 
known,  that  the  law  requires,  as  evidence  of  the 
title  to  land,  that  the  contract  must  be  made  in 
writing.  He  has  acted  with  great  negligence  and 
folly  who  has  paid  his  money  without  taking  the 
proper  and  legal  evidence.  When,  therefore,  he 
requests  a  Court  to  interfere  for  him,  and  save 
him  from  the  consequences  of  his  own  disregard 
of  the  law — when  he  asks  the  Court  to  decree  in 
his  favor,  in  the  face  of  the  letter  of  the  law,  he 
should  be  held  rigidly  to  full,  complete,  satisfac- 
tory, and  indubitable  proof"  These  are  strin- 
gent, but  salutary  and  beneficial  rules,  in  the 
maintenance  of  which  the  public  welfare  is  vitally 
involved.  The  inquiry  remains  whether  or  not, 
under  these  rules,  the  case  of  the  defendants  be- 
low embodied  elements  which  ought  fairly  to  have 
been  submitted  for  the  consideration  of  the  jury. 

What  was  meant  by  Judge  Grier  in  the  re- 
quirement of  "  indubitable  proof/*  was  evidence 


that  should  not  only  be  found  credible,  but  of 
such  weight  and  directness  as  to  make  out  the 
facts  alleged  beyond  a  doubt.  In  the  very  nature 
of  things,  that  conclusive  and  absolute  proof 
which  results  from  the  production  of  record  evi- 
dence, or  rests  on  the  solution  of  a  mathematical 
problem,  can  never  be  the  effect  of  the  verbal 
testimony  of  human  witnesses.  The  language  of 
the  authorities  is  to  be  taken  and  treated  in  its 
connection  with  and  its  relation  to  the  subjects 
and  instrumentalities  to  which  it  has  been  ap- 
plied. In  the  present  case,  it  was  not  disputed 
that  Carroll,  the  plaintiff  below,  sold  the  laid  in 
controversy  to  Hart,  one  of  the  defendants.  Both 
the  parties  swore  distinctly  to  the  fact.  There 
was  some  parol  testimony,  from  which  the  date 
of  the  contract  could  have  been  approximately 
fixed  in  the  year  i860.  It  is  true  this  testimony 
was  so  uncertain  as  to  create  a  diflftculty,  if  it 
were  unaided  by  other  evidence,  in  settling  the 
amount  of  purchase-money  due  at  any  later  period, 
but  that  difficulty  was  removed  when  the  deed 
from  Carroll  to  Hart  was  made.  The  price  of 
the  land  was  shown  by  both  parties  to  have  been 
two  dollars  and  fifty  cents  per  acre,  and  the  quan- 
tity was  distinctly  ascertained  to  have  been  eighty- 
one  acres  and  a  half  In  regard  to  the  price,  the 
stenographer's  notes  contain  a  statement  made  at 
one  time  by  Hart,  in  the  course  of  his  examina- 
tion, that  it  was  one  dollar  and  fifty  cents  per 
acre,  and  the  statement  was  left  apparently  unex- 
plained. Its  significance  would  have  been  a  pro- 
per subject  for  the  jury  to  consider.  It  appeared, 
also,  that  Carroll  had  stated  before  the  arbitrators 
that  the  price  was  four  dollars  per  acre,  but  he 
explained  that  by  sapng  that  he  meant  to  include 
interest.  Then  there  was  evidence  that  the  price 
agreed  on  was  to  be  paid  from  time  to  time  as 
Carroll  should  require  it ;  that  some  advances  and 
payments  were  made  in  accordance  with  that  un- 
derstanding; that  Hart  entered  into  possession 
under  the  contract;  that  he  cleared  eighteen 
acres,  and  fenced  the  entire  tract;  and  that  a 
portion  of  his  steam  distillery  was  erected  on  this 
land.  It  was  shown,  also,  in  the  course  of  the 
testimony,  in  support  of  the  general  allegation  of 
the  existence  of  a  parol  contract,  as  well  as  in 
support  of  the  charge  by  the  defendant  Parshall 
of  an  attempt  on  the  part  of  Carroll  and  Hart  to 
defraud  Hart's  creditors,  that  shortly  before  this 
suit  was  brought  he  had  become  involved,  and 
judgments  had  been  entered  against  him ;  and 
that,  on  the  day  when  this  writ  of  ejectment  was 
issued  and  the  rule  of  reference  entered  by  Car- 
roll, Hart  accepted  service  both  of  the  writ  and 
the  rule.  Both  the  parties  attended  before  the 
arbitrators.  Hart  making  no  defence.  An  award 
was  made  in  favor  of  Carroll,  to  be  released  on 
payment  of  $784  within  thirty  days. 
From  this  award,  on  his  petition  to  intervene, 
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Parshall  was  permitted  as  a  joint  defendant  to 
appeal. 

In  addition  to  the  general  facts  recited,  it  ap- 
peared that  Carroll  had  executed  a  deed  to  Hart 
for  this  kmd  on  the  7th  of  December,  1867. 
The  jury  found  by  their  verdict  that  it  had  never 
been  delivered,  but  it  was  in  existence  at  the 
time  of  the  trial,  and  was  produced  by  Carroll 
and  shown  in  Court  during  the  examination  of 
the  witnesses.  Not  having  been  delivered,  it  con- 
ferred no  title,  and  having  been  retained  exclu- 
sively in  the  vendor's  hands,  it  could  not  serve  the 
purpose  of  averting  the  operation  of  the  Statute. 
But  its  execution  was  a  fact  bearing  upon  the  ques- 
tion of  the  existence  of  the  contract.  It  was  a 
deliberate  admission  that  the  land  had  been  sold, 
and  an  explicit  declaration  of  the  terms  of  the 
sale,  of  the  quantity  and  boundaries  of  the  land, 
and  of  the  amount  of  the  purchase-money.  Its 
production  in  evidence  could  not  have  been  en- 
forced for  the  purposes  to  which  it  could  extend, 
not  to  establish  title  and  not  to  avoid  the 
Statute,  but  to  show  a  carefully  considered  ac- 
knowledgment and  recognition  by  Carroll  of 
Hart's  contract  rights.  Can  it  be  doubted  that 
verbal  testimony  of  declarations  by  the  plaintiff 
made  in  December,  1867,  of  the  precise  facts 
recited  in  the  deed,  would  have  been  admissible 
in  aid  of  the  grounds  on  which  the  defence  was 
rested?  And  how,  in  view  of  such  clear  and 
definite  evidence  as  would  be  thus  afforded, 
would  a  chancellor  find  embarrassment  in  de- 
creeing specific  performance?  The  ascertain- 
ment of  the  amount  remaining  due  on  the  con- 
sideration would  only  be  left,  and  that  could  be 
reached  by  such  proof  of  pa)rments  as  is  required 
in  an  ordinary  action  involving  the  settlement 
of  accounts.  Rigid  as  the  rules  are  that  are  pre- 
scribed for  this  class  of  controversies,  it  is  still 
the  law  that  "where  a  parol  contract  of  sale  is 
precise  as  to  the  terms  and  subject-matter,  and 
the  vendee  has  taken  possession  in  pursuance  of 
it,  and  made  valuable  improvements,  with  the 
assent  of  the  vendor,  it  is  not  within  the  Statute 
of  Frauds ;  and  in  such  case,  if  the  vendor  bring 
ejectment,  the  jury  ought  to  find  a  conditional 
verdict."  (McGibbeny  v,  Burmaster,  3  P.  F.  S. 
332.)  There,  as  here,  a  deed  had  been  written, 
and  the  present  Chief  Justice  said  that,  *'  though 
not  executed,  it  plainly  evidenced  the  terms  of 
the  contract.*'  A  series  of  facts  appeared  on  the 
trial  of  this  cause,  in  which  the  jury  might  have 
found  a  sustainable  contract  adequately  proved, 
and  under  proper  instructions  the  adjustment  of 
the  value  of  those  facts  ought  to  have  been  lefl 
to  them. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Woodward,  J. 


July,  *76,  58.  March  20,  1878. 

In  re  Contested  Election  of  Simon 
Marburger. 

Election  law — Identity  of  person  voted  for  under 
dijferent  names. 

At  a  township  election  certain  votes  for  supervisor  were 
cast  for  Simon  Marburger,  and  other  votes  for  Samuel 
Marburger.  Upon  proof  that  Simon  was  frequently  called 
and  was  known  by  die  name  of  Samuel,  and  that  no  other 
person  of  that  name  was  voted  for  at  the  election,  or  was 
resident  in  the  township: 

Held^  that  the  votes  cast  for  Samuel  Marburger  should 
be  counted  for  Simon  Marburger. 

Certiorari  to  the  Quarter  Sessions  of  Schuylkill 
County. 

Paul  Bock  and  others,  being  more  than  twenty- 
five  qualified  electors  of  East  Brunswick  Town- 
ship, presented  their  petition  to  the  Court  below, 
setting  forth  that  a  majority  of  the  officers  of  the 
town^ip  election  held  on  February  15,  1876, 
had  certified  and  returned  that  Simon  Marburger 
received  109  votes  for  the  office  of  supervisor, 
and  that  Christian  Koch  received  93  votes  for 
the  same  office ;  that  the  return  of  said  election 
was  false,  and  that  Christian  Koch  was  duly 
elected  supervisor,  as  shown  by  the  following 
facts: — 

There  were  two  supervisors  to  be  elected,  and 
six  candidates  were  voted  for,  and  received  votes, 
viz. :  Christian  Koch,  93 ;  David  Trehn,  94 ; 
Simon  Marburger,  72  ;  EliasOswold,  83 ;  Daniel 
Miller,  34;  Samuel  Marburger,  37. 

After  the  tally  list  and  return  were  made  out, 
showing  the  above  result,  and  when  the  addi- 
tional return  sheet  was  about  to  be  made  out,  a 
majority  of  the  election  officers  contended  that 
the  votes  cast  for  Samuel  Marburger  were  in 
reality  cast  for  Simon  Marburger,  and  they  did 
accordingly,  in  making  out  the  additional  return 
sheet,  add  the  37  votes  cast  for  Samuel  Marburger 
to  the  vote  for  Simon  Marburger,  thereby  raising 
the  latter's  vote  to  109. 

That  Simon  Marburger  had,  in  truth,  received 
only  72  votes,  which  was  a  less  number  than 
those  received  by  Christian  Koch. 

The  respondent,  Simon  Marburger,  in  his  an- 
swer averred  that  he  was  well  and  truly  known 
and  called  in  said  township  and  elsewhere  by  the 
names  of  Simon  Marburger  and  Samuel  Marbur- 
ger; that  his  business  transactions  were  con- 
ducted sometimes  in  one  name  and  sometimes  in 
the  other,  and  that  he  was  interchangeably  known 
and  called  by  said  names  throughout  the  town- 
ship; that  there  was  no  other  person  of  the  name 
of  Samuel  Marburger  in  the  township  of  East 
Brunswick,  and  tlut  no  person  of  that  name 
other  than  the  respondent  was  a  candidate  or 
was  voted  for  at  the  said  election ;  and  that  all 
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votes  then  cast  for  Samuel  Marburger  were  cast 
for  the  respondent,  and  were  so  intended  to  be 
cast  by  the  electors  casting  the  same. 

The  Court  below  dismissed  the  petitition, 
Green,  J.,  saying:  "The  testimony  satisfac- 
torily explains  the  reasons  why  Simon  Marburger 
was  vot^  for  under  two  different  names.  There 
was  a  split  in  the  political  party  to  which  he  be- 
longed, and  two  tickets  were  in  the  field  for 
supervisor  on  one  side.  The  defendant  was  put 
upon  both  tickets,  upon  one  with  Elias  Oswold 
as  his  colleague,  upon  the  other  with  Daniel  Mil- 
ler as  his  colleague.  Upon  one  lot  of  tickets  the 
defendant's  name  was  printed  Simon,  upon  the 
other  Samuel.  The  defendant  was  at  the  polls 
nearly  the  whole  day,  and  was  electioneering  in- 
discriminately with  both  tickets.  Under  such 
undisputed  facts  as  these,  I  can  find  no  merit  in 
the  contestants'  case,  and  the  certificate  of  elec- 
tion given  was  properly  given  to  Simon  Mar- 
burger." 

The  petitioners  thereupon  obtained  this  cer- 
tiorari. 

U^.  R.  Smith  (S,  W,  Geer  with  him),  for  the 
petitioners,  contended  that  a  man  must  be  voted 
for  under  his  real  name,  and  if  the  elector  votes 
for  him  under  any  other,  it  is  exercising  the  pri- 
vilege of  the  ballot  so  negligently  that  he  ought 
to  lose  his  vote.  It  is  not  a  question  of  the  in- 
tent of  the  elector. 

Guy  E,  Farquhar^  contra,  was  stopped  by  the 
Court. 

April  1, 1878.  The  Court.  The  identityof 
the  person  voted  for  under  the  names  of  Simon 
and  Samuel  Marburger  is  proved  beyond  all 
doubt,  and  that  he  was  known  by  both  names, 
and  also  that  no  other  person  of  that  name  was 
voted  for.  Under  these  circumstances  the  Court 
below  could  not  do  otherwise  than  to  count  the 
votes  in  those  names  for  him  as  Simon  Marbur- 
ger, the  name  by  which  he  was  most  commonly 
known,  and  having  the  larger  number  of  votes. 

The  order  and  judgment  of  the  Court  of  Quar- 
ter Sessions  is  affirmed,  and  the  record  ordered 
to  be  remitted. 

Per  CtJRiAM. 


Jan.  '75,  220.  Feb.  5,  1878. 

Woltemate's  Appeal. 
Ditsche's  Estate. 

Illegitimates —  What  rights  of  inheritance  secured 
to^  by  intestate  law^^Act  of  April  27, 1853. 

A.  and  B.  were  illegitimate  children  of  their  mother  C, 
who  died  in  1844.     B.  died  in  187 1  intestate: 
Held  (affirming  the  judgment  of  the  Court  below),  that 


A.  was  not  entitled  to  any  portion  of  the  estate  under  the 
Act  of  April  27,  1855. 

The  said  Act  merely  enables  illegitimate  children  to 
inherit  from  their  mother,  or  the  mother  from  her  chil- 
dren.   It  does  not  legitimate  bastards. 

Grubb's  App.  8  Sm.  55,  and  StickePs  App.  14  Id.  493, 
affirmed. 

Appeal  from  the  Orphans*  Court  of  Philadel- 
phia County. 

Appeal  of  Rosalie  Woltemate  from  a  decree 
confirming  the  auditor's  report  upon  the  account 
of  the  administratrix  of  Xavier  Ditsche,  deceased. 
From  this  report  the  following  facts  appeared:— 

Xavier  Ditsche  died  in  1871  intestate,  and 
without  issue,  leaving  a  widow,  the  above  ad- 
ministratrix and  accountant;  a  sister  Rosalie, 
intermarried  with  one  Woltemate,  and  a  brother 
Conrad.  Xavier,  Rosalie,  and  Conrad  were  the 
illegitimate  children  of  Elizabeth  Ditsche,  who 
died  in  1 844.  The  entire  balance  of  the  account, 
amounting  after  payment  of  debts  to  $15,84245, 
was  claimed  by  the  administratrix,  as  widow  of 
the  intestate,  on  the  ground  that  he  had  died 
without  heirs  or  known  kindred.  On  the  other 
hand,  Rosalie  Woltemate  and  Conrad  Ditsche 
each  claimed  I3973.11  on  the  ground  that  even 
as  illegitimates  they  were  entitled  each  to  a 
quarter  of  the  estate  under  the  third  section  of 
the  Act  of  April  27,  1855  (Purd.  Dig.  810,  pi. 
40),  which  is  as  follows: — 

<<  Illegitimate  children  shall  take  and  be  known  bj  the 
name  of  their  mother.  And  they  and  their  mother  shall 
respectively  have  capacity  to  take  or  inherit  from  each 
other  personal  estate,  as  next  of  kin,  and  real  estate  as 
heirs  in  fee  simple ;  and  as  respects  said  real  or  personal 
estate,  so  taken  and  inherited,  to  transmit  the  same  a^ 
cording  to  the  intestate  laws  of  this  State." 

The  auditor  held  that  Rosalie  and  Conrad  were 
not  entitled  to  any  portion  of  the  intestate's 
estate  under  this  Act.  Mrs.  Woltemate  filed  ex- 
ceptions to  this  ruling,  but  the  Court  overruled 
her  exceptions  and  confirmed  the  report.  She 
then  took  this  appeal,  assigning  for  error,  inter 
alia,  the  Court's  ruling  that  the  Act  of  April  27, 
i^55y  created  no  capacity  in  the  illegitimate 
children  of  the  same  mother  to  inherit  from 
each  other. 

W.  Wynne  Wister,  /r,  (with  him  Jffenry  M. 
Phillips),  for  the  appellant. 

The  appellant  is  within  the  letter  and  spirit  of 
the  Act.  The  use  of  the  word  **  respectively" 
negatives  the  idea  that  the  Legislature  intended 
to  confine  the  benefits  of  the  Act  to  the  cases  of 
children  taking  as  a  class  from  their  mother,  and 
the  mother  taking  from  them.  "  Respective"  is 
a  word  of  distribution.  *  *  They  shall  respectively 
take  from  each  other,"  means  thef  snail  take 
''each  from  each."  This  is  the  grammatical 
signification  of  the  word,  and  it  is  the  legal  sig- 
nification as  given  by  Lord  Hardwicke. 
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Manratv.  Townly,  I  Ves.  Sr.  102. 
The  piain  meaning  of  words  in  an  Act  must 
prevail. 

Green  v.  Wood,  7  Q,  B.  178. 
Curtis  v.Hurlbuit,  2  Conn.  315. 
The  Act  of  185  s  is  supplementary  to  the  Act 
of  1833.  Under  the  Act  of  1855  diild  inherits 
from  child  without  reference  to  any  stock.  The 
fajcX,  that  the  mother  of  the  present  claimant  died 
before  the  passage  of  the  Act  is  unimportant. 

In  Grubb's  App.  (8  Sm.  55)  there  was  an  at- 
tempt to  bring  the  kindred  of  the  bastard's 
mother  within  the  Act  by  implication.  Here  no 
implication  is  needed,  but  there  would  be  everv 
reason  for  a  liberal  construction  if  the  wonk 
were  not  broad  enough. 

Geo.  IV.  Thorn  {B.  F.  Fisher  with  him),  for 
the  appellees. 

There  are  but  three  cases  construing  the  Act 
of  185s,  viz.: — 

Opdyke*s  App.,  13  Wr.  373. 
Gnibb*s  App.,  8  Sm.  55. 
SteckePs  App.,  14  Sm.  493. 
These  cases  confine  the  scope  of  the  Act  to  the 
strict  meaning  of  the  words,  the  transmission 
from  mother  to  illegitimates  and  from  illegiti- 
xnates  to  children. 

If  bastard  brothers  and  sisters  can  inherit  from 
each  other  without  reference  to  the  parent  stock, 
they  have  a  greater  inheritable  capacity  than 
lawful  brothers  and  sisters  imder  the  Act  of  1833. 

February  11,  1878.  The  Court.  The  in- 
terpretation heretofore  given  to  the  Act  of  April 
27,  1855,  relating  to  illegitimates,  is,  that  the 
inheritance  of  estates  is  confined  to  the  mother 
and  the  illegitimate  child,  but  extends  from  either 
to  the  other.  (Opdyke's  Appeal,  13  Wright,  373 ; 
Grubb's  Appeal,  8  P.  F.  Smith,  55 ;  Steckers 
Appeal,  14  P.  F.  Smith,  493.)  This  is  in  ac- 
cordance with  the  precise  language  of  the  Act,  to 
wit :  *  *  And  they  (illegitimate  children)  and  their 
mother  shall  respectively  have  capacity  to  take 
or  inherit  from  each  other." 

This  has  been  held  to  be  the  extent  to  which 
the  Legislative  opened  the  door  to  illegitimates. 
As  the  mother  of  both  the  brother  and  sister, 
whose  supposed  relationship  has  produced  this 
controversy,  died  in  1844,  not  only  before  the 
passage  of  the  Act  of  1855,  but  long  before  the 
death  of  the  intestate  Xavier  Ditsche,  there  was 
no  link  in  existence,  at  the  time  of  his  death,  to 
bind  the  brother  and  sister  to  each  other  in  a 
legal  bond.  Xavier  could  not  transmit  to  his 
mother,  while  his  mother  only,  if  alive,  could 
have  transmitted  to  her  child,  his  sister.  There 
was  therefore  no  relationship  between  Xavier  and 
Rosalie  through  which  his  estate  could  come  to 
her,  unless  it  be  held  that  the  purpose  of  the  Act 
of  1855  was  to  legitimate  bastards,  an  intent  dis- 
tinctly denied  in  Grubb's  Appeal  and  reaffirmed 
in  Steckel's  Appeal. 


Decree  affirmed  at  the  costs  of  the  appeUac/: 
and  appeal  dismissed. 
Per  Curiam. 


Oct  &  Nov.  *77, 41.  Nov.  19,  1877. 

Gottman  et  aL  v.  Shoemaker  et  al. 

Affidavit  of  defence —  When  necessary — Rule  of 
Common  Pleas  of  Crawford  Co,  allowing  judg- 
ment for  want  ofy  construed. 

A  plaintifT,  in  order  to  entitle  himself  to  judgment  for 
want  of  a  sofficient  affidavit  of  defence  under  a  rule  of  the 
Common  Pleas,  must  have  complied  with  all  the  require- 
ments of  such  rule;  and,  unless  it  appear  that  he  lias  done 
so,  the  judgment  will  be  reversed,  although  the  defendant 
had  filed  an  affidavit  of  defence. 

Error  to  the  Common  Pleas  of  Crawford 
County. 

Covenant  by  D.  O.  Shoemaker  et  aL  against 
Henry  Gottman  et  «/.,  on  a  guaranty  contained 
in  a  mortgage  executed  by  the  defendants  as 
trustees  of  the  Reformed  Church  at  Titusville. 

The  defendants  having  appeared  and  filed  an 
affidavit  of  defence,  the  Court  entered  judgment 
against  them  for  want  of  a  sufficient  affidavit  of 
defence;  whereupon  the  defendants  took  this 
writ,  assigning  the  entry  of  the  judgment  for 
error,  on  the  ground,  inter  alia^  that  the  plaintiffs 
were  not  entitled  to  judgment,  because,  having 
neither  filed  a  copy  of  the  mortgage  nor  referred  ^ 
in  their  praecipe  or  declaration  to  the  office,  book, 
and  page  where  it  was  recorded,  the  action  did 
not  come  within  the  provisions  of  the  following 
rule  of  Court  governing  the  entry  of  judgment  for 
want  of  an  affidavit  of  defence,  viz. : — 

Rule  6.  In  all  actions  founded  on  book  accounts,  bills, 
notes,  bonds,  and  other  instruments  of  writing  for  the 
payment  of  money,  and  in  all  actions  upon  covenants  or 
contracts  for  the  payment  of  money,  or  for  the  performance 
of  some  other  duty  or  thing  of  a  specified  cash  value, 
whether  under  seal  or  not,  in  all  suits  upon  recognizances, 
judgments,  mortgages,  mechanics'  liens  and  other  records, 
and  in  actions  of  debt  upon  foreign  judgments,  and  the 
judgments  of  justices  of  other  States,  if  the  plaintiff  shall 
have  filed  a  copy  of  the  account  or  instrument  of  writing 
on  which  the  suit  is  founded,  on  or  before  the  return  day 
of  the  writ,  he  shaJl  be  entitled  to  a  judgment  by  default  for 
the  amount  so  claimed,  at  any  time  after  twenty  davs  from 
and  after  the  return  day  of  the  writ,  unless  the  defendant, 
or  some  one  for  him,  knowing  the  fiaicts,  shall  have  filed  an 
affidavit  of  defence,  in  which  the  nature  and  character  of 
the  defence  shall  be  clearly  and  specifically  stated. 

Provided,  that  in  suits  upon  recognizances  and  instru- 
ments on  record  in  any  of  the  Courts  or  offices  in  the 
county,  a  fiiU  copy  thereof  need  not  be  filed,  if  the  praecipe 
or  nanr.  contain  a  full  reference  to  the  office,  book,  and 
page  where  the  same  may  be  found. 

C.  B.  Guthrie  {Guthrie  and  Byles  with  him), 
for  plaintiffs  in  error. 

Roe  Reisinger  (^Thomas  Roddy  with  him), 
contra. 

The  declaration  contained  a  statement  suffi- 
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cient  to  inform  the  defendants  of  the  character  of 
the  claim.    This  the  Court  below  considered  a 
substantial  compliance  with  the  rule,  and  every 
Court  is  the  best  interpreter  of  its  own  rules. 
Kountz  V.  Citizens'  Oil  Refining  Co.,  22  Sm.  392. 
Gannon  v.  Fritz,  29  Ibid.  303. 

Jan.  7,  1878.  The  Court.  This  was  an 
action  of  covenant  on  a  mortgage ;  judgment  was 
taken  for  want  of  a  sufficient  affidavit  of  defence. 
The  first  assignment  of  error  presents  the  ques- 
tion whether  any  affidavit  of  defence  was  required, 
under  the  rule  of  Court.  In  all  actions  founded, 
inter  aUa^  on  instruments  of  writing  for  the  pay- 
ment of  money,  or  on  mortgages,  it  declares  the 
plaintiff  shall  be  entitled  to  judgment  by  default 
miless  an  affidavit  of  defence  be  filed,  if  he  shall 
have  filed  a  copy  of  the  instrument  of  writing  on 
which  the  suit  is  founded,  on  or  before  the  retium 
day  of  the  writ.  It  further  provides  that,  in  suits 
on  instruments  on  record  in  any  of  the  Courts  or 
offices  in  the  county,  a  full  copy  thereof  need  not 
be  filed,  if  the  praecipe  or  narr.  contain  a  full 
reference  to  the  office,  book,  and  page  where 
the  same  may  be  found. 

In  this  case  the  action  was  founded  on  an  in- 
strument of  writing.  No  copy  of  it  was  filed. 
Neither  the  praecipe  nor  narr.  contained  any  re- 
ference to  any  office,  book,  or  page  where  the 
same  could  be  found.  The  plaintiffs  below  had, 
therefore,  clearly  failed  to  perform  an  act  which 
was  essentially  necessary  to  impose  on  the  defend- 
ants the  duty  of  making  an  affidavit  of  defence. 
It  is  so  manifest  that  the  defendants  in  error  were 
not  in  a  condition  to  invoke  the  aid  of  the  rule, 
we  must  infer  that  this  fact  was  not  brought  to 
the  attention  of  the  Court  below. 

The  necessity  for  an  affidavit  of  defence  must 
have  been  assumed,  and  its  sufficiency  only  con- 
sidered. An  omission,  however,  to  then  state 
an  objection  so  clearly  shown  by  the  record  does 
not  now  preclude  the  plaintiffs  in  error  from  urg- 
ing it  as  a  groimd  of  objection  to  the  judgment. 
It  was  the  duty  of  the  defendants  in  error  to 
show  they  had  complied  with  all  the  requirements 
of  the  rule,  necessary  to  entitle  jthem  to  a  judg- 
ment. They  should  have  shown  it  then.  They 
must  show  it  now,  or  the  judgment  cannot  be 
sustained. 

It  is  unnecessary  to  elaborate  this  case.  No 
argument  can  make  the  error  more  clear  than  a 
simple  statement  of  the  facts.  The  defendants  in 
error  had  no  right  to  ask  for  an  affidavit  of  de- 
fence, the  other  party  was  under  no  obligation  to 
file  one-  As  the  case  goes  back  for  trial,  it  is 
not  necessary  to  consider  the  facts  averred  in  the 
affidavit,  nor  to  review  the  other  assignments. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Mercur,  J. 


€ommon  pieas— Uato. 


C.  p.  No.  %, 


Bowers  v.  Brice. 


April  6, 187S. 


Buildings — Act  of  April  21  y  iSjS —  ^^^Tiat  is  a 
new  building  within  thcU  Act. 

Sur  petition  and  answer,  etc. 

The  following  facts  were  agreed  upon  as  the 
facts  of  the  case : — 

(i)  The  question  is,  whether  or  not  an  altera- 
tion of  a  back  building  of  a  house.  No.  1084 
Beach  Street,  Kensington,  with  a  new  entry-way 
therefrom  through  the  main  building  in  the  fnmt 
part  of  the  house,  is  or  is  not  within  the  provi- 
sions of  the  Act  of  Assembly  requiring  every  new 
dwelling-house  to  have  an  open  space  attached  to 
it  in  the  rear  or  at  the  side  equal  to  at  least 
twelve  feet  square,  because  it  is  admitted  that  if 
said  alteration  is  within  the  Act,  and  constitutes 
four  new  buildings,  there  is  not  such  an  open 
space  attached  to  each,  or  in  the  rear  or  side 
thereof,  inasmuch  as  the  side  back  building 
fronts  on  a  yard  but  seven  feet  wide,  and  has  no 
other  open  space  attached  to  it  or  to  said  four 
dwelling-houses.  The  question  as  to  the  front- 
age on  a  seven  feet  wide  alley  or  passage  way,  is 
a  so  submitted. 

(2)  Externally,  the  alteration  consists  in  the 
demolition  of  two  frame  walls  of  the  rear  room 
of  said  back  building,  leaving  the  two  brick  walls 
thereof  standing,  and  the  erection  in  place  of  the 
two  demolished  walls,  of  two  new  brick  ones, 
and  in  adding  one  new  story  in  height  to  the 
whole  rear  building  which  was  formerly  only  two 
stories  high,  except  the  rear  room,  which  was  for- 
merly only  one  story  high,  and  which  is  now 
three  stories  high,  and  a  cellar. 

(3)  Internally  the  alteration  of  said  back  buiW- 
ing,  as  constructed,  is  in  making  four  instead  of 
three  rooms  by  a  partition  in  one  of  the  four 
rooms.  Formerly  there  were  only,  two  stairways 
in  said  back  building  and  tlie  hall  stairway.  That 
now  there  are  four  stairways  and  the  hall  stair- 
way, each  of  the  said  stairways  extending  to  the 
third  story.  That  formerly  there  were  but  two 
ranges  in  said  back  building,  but  now  there  are 
four,  each  of  the  ground  rooms  having  one 
That  formerly  there  were  but  two  outside  door- 
ways in  said  back  building,  but  now  there  are 
four,  each  of  the  ground  rooms  having  one  outside 
doorway.  That  formerly  all  the  three  rooms  of 
the  back  building  had  communicating  doors  on 
the  first  floor,  but  that  now  one  of  those  rooms 
has  been  divided  by  a  studding  partition,  which 
has  an  opening  for  a  doorway,  with  jams,  etc. ; 
but  said  door  is  at  present  nailed  up,  and  is  not 
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hong  on  hinges.  It  would  require  not  more  than 
fifteen  minutes  to  tear  off  the  strips  by  which  the 
door  is  nailed  up,  and  to  swing  it  on  hinges. 
The  two  rooms  next  to  the  main  building  com- 
municate by  open  doors,  but  the  door  between 
the  rear  rooms  on  the  ground  floor  is  nailed  up 
similarly  to  that  in  the  new  partition.  That  on 
the  second  floor  none  of  the  rooms  are  commu- 
nicating. That  on  the  third  floor  none  of  the 
rooms  are  communicating.  That  the  only  en- 
trance and  exit  to  and  from  the  second  and  third 
floors  is  by  the  staircase  leading  from  the  rooms 
on  the  first  floor  directly  below,  except  as  to  the 
first  and  third  floor  rooms  next  to  the  entry, 
where  there  are  doorways  to  the  entry. 

William  P.  Messick^  for  plaintiff. 

The  alterations  made  virtually  transform  the 
old  building  into  a  new  one,  or  several  new  ones. 
They  have  now  independent  means  of  access, 
and  are  to  all  intents  and  purposes  separate  build- 
ings. Such  being  the  case,  they  are  clearly 
within  the  evil  attempted  to  be  provided  against 
by  the  Act  of  Assembly. 

Schulur.  Doak,4Phila.  151. 
SchulU  V,  Wireman,  4  Id.  121. 

John  G,  Johnsofiy  for  defendant. 

This  is  simply  the  alteration  of  an  old  building. 
The  character  of  its  construction  remains  the 
same,  its  facilities  only  being  increased. 

The  Coi;>iT  (Ludlow,  P.  T.).  This  is  a 
colorable  evasion  of  the  building  laws.  It  is 
an  attempt  to  create  new  buildings  within  the 
purport  of  the  Act  and  against  its  provisions. 

The  following  decree  was  entered  by  the 
Court  :— 

*«  And  now,  April  6,  1878,  after  hearing  upon 
petition,  answer,  and  statement  of  evidence 
agreed  upon  by  counsel  in  writing,  and  filed  in 
this  case,  the  Court  order,  adjudge,  and  decree 
that  the  defendant,  William  Brice,  owner  of  the 
property  described  in  the  petition,  open  commu- 
nication from  room  to  room  on  each  of  the  three 
floors  of  the  back  building  of  said  property  or 
dwelling  described  in  said  petition,  and  keep 
open  said  communication ;  and  that  he  shall  not 
lease,  use,  or  allow  to  be  used  the  subdivisions  of 
said  back  building  as  separate  dwellings  or  tene- 
ments, unless  they  or  either  of  them  so  leased  or 
used  shall  be  made  to  front  on  a  street  or  alley 
or  court  of  at  least  twenty  feet  in  width,  and 
have  attached  in  the  rear  or  side  to  each  sub- 
division so  leased  or  used  at  least  twelve  feet 
square  of  open  space. 


C.  P.  No.  3.  April  6,  1878. 

Thompson  v.  Galloway. 

Practice^-^Judgment  in  cases  where  the  affidavit 
of  defence  has  been  taken  out  of  Court — Setting 
cuide  judgment  —  Promissory  note — Suit  by 
holder  of  accommodation  paper  who  has  know- 
ledge of  want  of  consideration —  Usury, 
Rule  to  set  aside  a  judgment  which  had  been 
granted  notwithstanding  affidavit  of  defence. 

Assumpsit  on  check  given  and  note  endorsed 
by  defendant  to  R.  C.  Remmey  and  by  him  en- 
dorsed to  plaintiff. 

An  affidavit  was  filed  by  counsel  for  defendant 
setting  forth  that  he  had  filed  an  affidavit  of  de- 
fence the  day  before  judgment  day;  that  on 
judgment  day  he  had  taken  it  out  of  Court, 
leaving  his  receipt,  in  order  to  make  a  press 
copy,  and  that  the  motion  for  judgment  was 
made  without  his  knowledge.  A  supplemental 
affidavit  of  defence  set  forth,  inter  alia^  that  the 
check  in  this  instance  was  one  of  a  series  of 
checks  which  during  the  past  two  years  have  been 
given  by  defendant  to  Remmey  as  accommoda- 
tion checks,  and  which  were  in  renewal  of  other 
checks  previously  given  on  which  loans  had  been 
made  by  plaintiff  to  said  Remmey;  that  the 
checks  were  made  payable  in  advance,  running 
for  a  term  of  days ;  were  not  collected  through 
bank  in  regular  course  of  business,  but  were  paid 
by  renewals,  of  which  the  present  cheeky  is  the 
last.  That  on  the  loans  made  by  plaintiffs  on 
these  checks  they  exacted  interest  at  a  usurious 
rate,  greatly  exceeding  in  amount  the  value  of 
the  checks  themselves.  That  the  promissory 
note  in  like  manner  was  one  of  a  series  given  to 
Remmey  by  defendant,  upon  which  also  loans 
had  been  made  by  plaintiff  at  usurious  interest. 

And  further,  that  plaintiff  took  the  said  prom- 
issory notes  and  checks  and  made  the  said  loans 
upon  them  with  full  knowledge  of  the  fact  that 
defendant  was  merely  the  accommodation  maker 
or  endorser  thereof,  and  at  the  time  of  making 
said  loans  knew,  and  it  was  so  understood  be- 
tween him  and  the  said  Remmey,  that  said  notes 
and  checks  were  to  be  paid  and  taken  up  by  said 
Remmey  and  not  by  defendant.  That  Remmey 
has  failed  principally  by  reason  of  the  usurious 
interest  exacted  from  him  by  plaintiff,  and  on 
account  of  his  failure  defendant  has  also  been 
obliged  to  suspend  payments. 

George  W,  Harkins^  for  rule,  cited — 

Voight  V,  Rambo,  I  Phila.  146. 

Greene  v,  Tyler,  39  Penna.  365. 

Roth  V.  Weisberger,  I  Weekly  Notes,  4. 

Gaul  V.  Willis,  2  C.  259. 

Cake  V,  Firs  tNat.  B'k  of  Lebanon,  35  Leg.  Int.  p.  1 12. 

Campbell  v.  Sloan,  12  Sm.  481. 

Brown  v.  Second  Nat  Bank  of  Erie,  22  Sm.  209. 

Bryan  v,  Tradesmens'  Nat  Bank,  3  Weekly  Notes, 
421. 
Thomas  L  Dield,  contra. 

C.  A.  V. 
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April  13,  1878.  The  Court.  We  decide 
this  case  on  its  merits  as  set  forth  in  the  affidavit. 
We  think  it  sufficient  to  send  it  to  a  jury.  The 
allegation  that  the  check  and  note  were  accom- 
modation paper  is  not  in  itself  sufficient,  but  in 
addition  to  this  plaintiff,  it  is  alleged,  knew  that 
defendant  was  not  to  be  held  liable,  and  on  this 
ground  we  make  the 

Rule  absolute. 

Oral  opinion  by  Ludlow,  P.  J. 


C.  P.  No.  4,  at  Nisi  Prius.  April  18,  1878. 

McMurdy  v.  Connecticut  General  Life 
Insurance  Company. 
Practice — Trial— Pleadings — When  a  cause  is 
at  issue  on  plec^  to  one  count,  and  pleas  to 
another  count  are  demurred  to,  the  case  will  not 
be  continued  cU  defendants  request^  if  the 
plaintiff  is  ready  and  anxious  to  try  the  issue 
already  joined — Queer  e,  where  the  judgment  on 
the  demurrer  would  necessarily  put  an  end  to 
the  case. 

Debt  on  a  policy  of  life  insurance. 
When  this  case  was  called  for  trial,  before 
Briggs,  J.,  the  pleadings  stood  thus:  Narr.  in 
debt  with  two  counts  on  a  policy  of  insurance. 
To  each  of  these  counts  defendants  had  pleaded 
nil  debet.  At  bar  the  defendants  filed  two  espe- 
cial pleas  to  each  coimt.  The  plaintiff  thereupon 
filed  a  replication  traversing  the  two  special  pleas 
to  the  first  count,  and  a  demurrer  to  the  special 
pleas  to  the  second  count. 

M,  Arnold  zxid  Wm,  S,  Price,  for  defendants, 
thereupon  asked  for  a  continuance  until  the  issues 
of  law  raised  by  the  demurrers  should  be  disposed 
of  by  the  Court  in  banc. 

N,  D.  Miller  and  A,  Sydney  Piddle,  for  the 
plaintiff,  urged  the  trial  of  the  cause,  and  men- 
tioned two  instances  before  McKennan,  J.,  and 
Lynd,  J.,  in  which  the  causes  had  been  tried 
before  the  issues  of  law  were  disposed  of.  If  the 
jury  found  for  the  plaintiff  on  the  issues  to  the 
first  coimt,  the  demurrer  became  immaterial. 

Briggs,  J.  If  the  plaintiff  desired  a  continu- 
ance on  tiie  ground  of  surprise,  the  special  pleas 
being  filed  at  bar,  it  should  be  granted,  but  since 
the  plaintiff  desires  to  try,  the  defendant  cannot, 
by  filing  additional  pleas  at  bar,  put  off  the  trial 
simply  because  those  pleas  are  demurred  to.  If 
this  could  be  done,  the  defendant  could  always 
postpone  the  case  by  filing  demurrable  pleas  at 
bar. 

It  might  possibly  be  different  where  the  judg- 
ment on  the  demurrer  would  dispose  of  the  case 
finally.    But  here,  if  the  plaintiff  recovers  on  all  ^ 


the  issues  on  the  first  count,  the  demurrer  is  un- 
important, being  confined  to  some  of  the  pleas  to 
the  second  count.    The  trial  must  proceed. 


<!^rpjattj5'  €ourt. 


March  18, 1878. 

Mary  P.  Lroxlcy's  Estate. 
Lapsed  devise — Bill  of  review — A  legcuy  lapsing 

by  reason  of  the  legcUee's  death  in  the  lifetime 

of  the  testator,  does  not  pass  to  the  residuary 

legatees^  but  to  the  next  of  kin  of  the  testator 

—Act  of  Aprils,  1833. 

Sur  petition  for  citation  and  answer. 

The  petition  of  Nicholas  Murray,  executor  of 
Eliza  J.  Murray,  deceased,  and  Edward  L.  Per- 
kins, administrator  c.  /.  a,  of  Mary  A.  Jackson, 
deceased,  set  forth  that  Mary  P.  Loxley  died 
April  7,  1870,  leaving  a  will  and  codicils.  By 
the  last  codicil  she,  inter  alia,  bequeathed  to 
John  Yard,  Jr.,  and  Charles  Yard  Ji  16,300 
worth  of  Philadelphia  city  six  per  cent.  loan. 
Letters  testamentary  on  her  estate  were  granted 
to  Charles  Yard.  After  the  making  of  the  last 
codicil,  and  before  the  death  of  testatrix,  John 
Yard,  Jr.,  died. 

One  moiety  of  the  aforesaid  Philadelphia  dt/ 
loan  was  paid  to  Charles  Yard.  The  othicr  was 
sold  by  him  as  executor,  and  the  proceeda'  rein- 
vested in  the  name  of  Charles  Yard. -executor, 
with  the  interest  collected  thereon,  and  are  now 
in  the  hands  of  counsel,  lyho  hold  them  under 
an  agreement  to  use  them,  upon  the  determina- 
tion of  the  persons  entitled  to  the  moiety  be- 
queathed to  John  Yard,  Jr.,  in  the  purchase  of 
^38,150  of  the  loan,  and  in  payment  of  interest 
to  the  party  so  found  entitled.  No  distribution 
of  said  moiety,  or  the  proceeds  of  its  sale,  has 
yet  been  made. 

The  petitioners  are  representatives  of  first 
cousins  of  decedent,  who  were  her  next  of  kin 
at  her  decease.  The  account  of  the  executor 
was  referred  to  an  auditor,  who  made  report  on 
May  20,  1876,  whereby  he  awarded  the  moiety 
of  the  Philadelphia  loan  to  the  residuary  legatees. 
Exceptions  to  this  report  were  filed  by  Charles 
Yard  and  the  persond  representatives  of  John 
Yard,  Jr.,  which  were  dismissed  by  the  Court 
November  4,  1876.  An  appeal  from  this  de- 
cision was  dismissed  and  a  remittitur  awarded 
by  the  Supreme  Court,  January  28,  1878. 
(Yard  v.  Murray,  5  Weekly  Notes,  21.) 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


385 


The  prayer  of  the  petition  was  that  a  citation 
should  issue  to  Charles  Yard,  executor,  S.  C. 
Longstreth,  J.  B.  Townsend,  M.  J.  Mitcheson, 
Uselma  C.  Smith,  and  L.  C.  Massey,  and  the 
residuary  legatees  of  said  Mary  P.  Loxley,  to 
show  cause  why  one-fourth  of  said  lapsed  moiety 
of  Philadelphia  loan,  with  interest,  shall  not  be 
paid  to  each  of  the  petitioners.  An  order  was 
made  by  the  Court  permitting  petitioners  to  file 
exceptions,  nunc  pro  tunCy  to  so  much  of  the 
auditor's  report  as  awarded  said  lapsed  moiety  of 
said  loan  to  residuary  legatees  instead  of  the  next 
of  kin  of  testatrix. 

The  answers  of  the  residuary  legatees  and  re- 
spondent, custodians  of  the  moiety  of  Philadel- 
phia city  loan,  admitted  the  facts  set  forth  in  the 
petition,  but  averred  that  the  Supreme  Court  by 
its  decree  adopted  the  decree  of  the  Court,  and 
the  record  was  remitted  only  and  solely  for  the 
purpose  of  execution ;  that  the  petitioners  could 
have  appeared  before  the  auditor  at  any  time 
during  the  five  years  during  which  the  audit  pro- 
gressed, and  that  the  petitioners  were  not  parties 
to  the  original  proceedings  sought  to  be  reviewed, 
nor  are  they  in  privity  of  estate  or  interest  with 
any  of  said  parties;  nor  have  they  any  claim  or 
title  to  the  said  moiety  of  city  loan,  because  the 
same  passed,  by  reason  of  die  death  of  John 
Yard,  Jr.,  to  the  residuary  legatees  under  the  will 
of  the  said  testatrix. 

y.  G,  Johnson  (with  whom  was  E,  Z.  Perkins), 
for  the  petitioners. 

This  case  is  ruled  by  Murray  v.  Yard  (5  Week- 
ly Notes,  21). 

Z.  C.  Massey  (with  whom  was  G,  W,  Biddle), 
for  the  children  of  Charles  Massey,  deceased, 
respondents. 

This  Court  has  no  jurisdiction  to  open  the  pro- 
ceedings or  to  review  its  decree  for  errors  of  law, 
as  the  decree  has  been  confirmed  in  the  Supreme 
Court. 

Bills  of  review  are  of  two  classes :  Jirst,  those 
to  correct  errors  of  law  apparent  on  the  face  of 
the  record ;  second,  those  which  introduce  new 
matter  which  has  arisen  since  the  decree. 

Riddle's  Estate,  7  Harris,  431. 
It  is  settled  that  a  bill  of  review  for  errors  of 
law  does  not  lie  in  the  Court  below  after  affirm- 
ance on  appeal. 

Dennison  v,  Goehring,  6  Barr,  402. 

Brewer  V.  Bowman,  3  T.  J.  Marshall,  492. 

Bleight  V.  Mcllvoy,  4  T.  B.  Monroe  (Ky.),  142. 

McCall  V.  Graham,  I  Hening  &  Munford  (Va.),  13. 

Southard  v,  Russell,  16  Howard,  547. 

White  V.  Atkinson,  2  Call  (Va.j,  376. 

Campbell  v.  Price,  3  Munford  (Va.),  227. 

Pmckney  v.  Jay,  12  Gill  and  Johnson  (Md.),  69. 

Stall  worth  v,  Blum,  50  Ala.  46. 

Rice  V.  Carey,  4  Ga.  558. 

Ryerson  v,  Eldred,  18  Mich.  490. 

Act  June  16,  1836.     f  Purd.  Dig.  1351.) 
Bills  of  review  to  aomit  new  matter,  and  bills 
Vol.  v.— 25 


under  the  Act  of  1840,  may  be  entertained  after 
appeal  to  correct  mistakes  not  of  judicial juagment 
But  the  petitioners  have  no  interest  in  the  sub- 
ject matter  of  the  original  proceeding  as  next  of 
kin  to  testatrix. 

Leake  v.  Robinson,  2  Meriv.  392. 

Williams  on  Executors,  1458. 

Redfield  on  Wills,  115,  126,  127. 

Nyce's  Estate,  5  W.  &  S.  254. 

Woolmer*s  Estate,  3  Wh.  477. 

Gilliland  v,  Bredin,  13  Sm.  393. 

Willard's  Appeal,  18  Sm.  327. 

Little's  Appeal,  31  Sm.  190. 

The  petitioners  have  forfeited  all  rigi.t  to  be 
heard  by  their  delay. 

Mitcheson^  P.  P.,  respondent. 

Jos,  B,  Townsendy  for  the  respondents  Letitia 
L.  Cresson  and  Joseph  A.  Massey. 

Jos,  A,  Clay  (with  whom  was  If,  G.  Jones), 
for  Radford  et  al. ,  respondents. 

E,  S,  Miller y  for  respondents. 

Longstrethy  for  Charles  Yard. 

Johnson,  in  reply. 

The  statute  of  April  8,  1833,  %  19  (Purd.  810, 
pi.  38),  cannot  apply  when  it  is  impossible  to  get 
in  the  estate  and  mikit  distribution  within  seven 
years. 

Parker's  Appeal,  ii  Sm.  478. 

[Penrose,  J.  Why  was  not  this  claim  made 
before  ?] 

Because  the  decision  of  Yard  v,  Murray  has  put 
a  new  phase  on  the  law  of  Pennsylvania  not  only 
in  lapsed  devises  but  in  lapsed  bequests. 

Woolmer's  Estate,  supra,  was  a  void  bequest* 

Nyce*s  Estate,  supra,  is  not  to  the  point. 

Gilleland  v,  Bredin,  supra,  was  a  case  of  a  con- 
tingent legacy. 

C.  A.  V. 

March  30, 1878.  The  Court.  It  is  doubtless 
true  that  the  prevalent  opinion  among  the  legal 
profession  in  this  city  was,  that  a  legacy  lapsing  by 
reason  of  the  legatee's  death  in  the  lifetime  of  the 
testator,  in  the  cases  not  otherwise  provided  for 
by  statute,  passed  to  the  residuary  legatee.  This 
was  stated  by  Sir  William  Grant  in  Cambridge 
V,  Rouse  as  having  *'been  long  settled."  As 
to  a  lapsed  devise  the  rul^  was  supposed  to  be 
different,  the  reason  given  being  that  a  will  as  to 
realty  spoke  only  from  the  time  of  making  it,  and 
the  residuary  devisee  could  only  take  what  at  that 
time  was  intended  for  him,  (Jones  v,  Mitchell, 
I  Sim.  &  Stu.  294.) 

This  reason  for  the  distinction  was  taken  away 
when  the  Act  of  1833,  providing  that  the  real 
estate  of  a  testator  acquired  after  making  his  will 
shall  pass  by  a  general  devise,  in  the  alienee  of 
words  indicating  a  contrary  intention^  was  en- 
acted. 

There  was  another  reason  sometimes  given, 
viz.,  that  the  "heir  could  not  be  disinherited 
without  an  express  devise  or  necessary  implica- 
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tion  ;*'  but  as  the  right  of  succession  to  personal 
property  of  an  intestate  was  conferred  by  the 
same  Act  of  Assembly,  and  in  terms  quite  as  ab- 
solute as  the  right  of  inheritance  to  real  estate, 
this  reason  cannot  be  regarded  as  a  very  satis^- 
tory  one,  and  accordingly  in  Patterson  v.  Swal- 
low (8  Wright,  490),  Judge  Woodward  declares 
that  the  old  distinction  between  lapsed  legacies 
and  lapsed  devises  no  longer  exists  in  Pennsyl- 
vania. 

That  a  devise  to  John  Yard,  Jr..  which  lapsed 
by  reason  of  his  death  in  the  lifetime  of  the  pre- 
sent testatrix,  did  not,  under  the  language  of  the 
residuary  clause,  pass  to  the  residuary  devisees, 
was  the  very  point  decided  by  the  Supreme  Court 
in  the  recent  case  of  Yard  v.  Murray  (5  Weekly 
Notes,  21).  Why  should  there,  in  view  of  what 
was  declared  in  Patterson  v.  Swallow  {supra)  y  be 
a  different  rule  with  regard  to  the  lapsed  legacy? 
In  both  cases  the  right  of  the  parties  claiming  the 
residue  rests  upon  the  same  clause  in  the  will.  If 
insufficient  for  one  why  should  it  avail  the  other? 
That  it  does  not,  is  clearly  within  the  reasoning 
of  Chief  Justice  Agnew  in  delivering  the  opinion 
of  the  Court  in  Yard  v.  Murray.  It  is  evident  that 
the  language  of  the  Court  was  not  used  inadver- 
tently or  in  forgetfulness  of  the  distinction  that 
had  been  supposed  to  exist,  because,  when  the 
opinion  was  prepared,  the  appeal  in  the  case  now 
before  us,  which  involved  a  question  affecting  the 
right  to  the  lapsed  legacy,  was  also  under  consi- 
deration, having  been  argued  during  the  same 
week,  and  the  opinion  having  been  delivered  on 
the  same  day.  The  very  point,  therefore,  could 
not  fail  to  present  itself  to  the  mind  of  the  Court, 
although  the  question  argued  before  it  had  been, 
not  the  destination  of  the  lapsed  legacy,  but 
whether  there  had  been  a  lapse  at  all.  The  audi- 
tor, however,  had  discussed  the  question  of  des- 
tination, and  after  an  elaborate  consideration  of 
the  authorities,  had  made  distribution  among  the 
residuary  legatees.  No  one  had  excepted  to  his 
action  in  this  respect,  and  this  Court  had  decreed 
distribution  accordingly.  The  auditor's  reason- 
ing and  the  authorities  were  therefore  before  the 
Supreme  Court.  That  they  failed  to  convince, 
and  that  there  was  a  very  decided  opinion  that 
the  distribution,  if  made  in  conformity  with  the 
decree  as  it  then  stood,  would  not  be  a  proper 
one,  appears  from  the  very  significant  manner  in 
which  attention  is  called  to  the  point  in  the 
opinion  affirming  the  decree :  "  It  is  proper  be- 
fore closing,  to  say  that  we  give  no  opinion 
whether  the  lapsed  legacy  to  Jno.  Yard,  Jr.,  fell 
into  the  residue.  The  parties  representing  that 
question  are  not  before  us."  This  is  what  was 
said.  ^Yard's  Appeal,  5  Weekly  Notes,  177.) 
With  tne  vast  accumulation  of  business  in  the 
Supreme  Court,  it  is  impossible  to  suppose  that 
this  invitation  to  further  litigation,  in  an  estate 


which  otherwise  would  have  been  closed  at  once, 
would  have  been  given,  had  it  not  been  the  deli- 
berate opinion  of  the  Court  that  injustice  would 
otherwise  be  done. 

The  case  will  not  rest  upon  our  decision  of  it 
We  prefer,  therefore,  to  follow  what  we  are  con- 
vinced was  the  view  of  the  Court  of  last  resort. 
If  we  are  mistaken,  our  error  will  be  there  cor- 
rected. We  now  decide  that  the  legacy  which 
lapsed  by  reason  of  John  Yard's  desUh  did  not 
pass  to  the  residuary  legatees,  but  that  the  parties 
entided  are  the  next  of  kin  of  the  testatrix,  Mary 
P.  Loxley. 

If  this  be  so,  then,  as  the  distribution  which 
has  been  decreed  is  directed  to  be  made  to  the 
residuary  legatees,  the  error  of  law  is  apparent  on 
the  record ;  and  the  right  of  any  person  inter- 
ested to  have  this  corrected  within  five  years  after 
the  final  decree,  provided  distribution  has  not 
been  made,  is  an  absolute  one.  (See  Kistler's  Ap- 
peal, 23  Smith,  393.)  That  a  bill  of  review  may 
be  entertained  by  the  Orphans'  Court,  notwidi- 
standing  a  decree  of  affirmance  by  the  Supnreme 
Court,  is  the  very  point  decided  in  Parker's  Ap- 
peal Tii  Smith,  478).  The  only  objection  to 
it  is,  tne  very  technical  one,  that  die  record  hav- 
ing been  before  the  higher  Court,  all  errors  are 
supposed  to  have  been  considered  and  to  have 
been  disposed  of  by  the  affirmance ;  but  the 
opinion  shows  that  this  particular  error  was  not 
disposed  of.  Upon  this  point  see  Hutchinson  f. 
The  Commonwealth  (Leg.  Int.,  1877,  p.  142); 
Allen  V.  Liggett  (31  Smith,  493). 

The  objection  that  the  petitioners  are  barred 
by  the  Act  of  8th  of  April,  r^z^y  %  '9  (Purd. 
Dig.  810,  §  38),  is  answered  by  Logan  «;.  Richard- 
son (i  Barr,  372). 

So  much  of  the  report  of  the  auditor  and  of  the 
decree  thereon  as  awards  any  portion  of  the 
legacy  which  lapsed  by  reason  of  the  desUh  of 
John  Yard,  Jr.,  to  the  residuary  legatees  of  the 
testatrix  must  therefore  be  reversed  and  set  aside, 
and  the  report  recommitted  to  the  auditor  for  cor- 
rection. 

The  petition  by  the  residuary  legatees  for  dis- 
tribution is  dismissed. 

Opinion  by  Penrose,  J. 


April  17,187s. 
Toner's  Estate. 

Citation  to  file  an  account —  Where  no  account 
has  been  filed  at  the  expiration  of  one  year  c^- 
ter  decedenfs  deaths  a  citation  will  be  amarded 
without  inquiry  into  the  interest  of  the  petitioner^ 
if  a  prima  facie  right  is  shown — Prctctice. 
Sur  petition  for  citation  and  answer. 
Owen  Brady  filed  a  petition  praying  for  a  cita- 
tion to  Margaret  Toner  to  show  cause  why  she 
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should  not  file  her  account  as  administratrix  of 
the  estate  of  William  Toner,  deceased.  In  the 
petition  he  averred  that  he  was  a  creditor  of  the 
said  estate,  and  that  more  than  one  year  had 
elapsed  since  decedent's  death.  An  answer  was 
filol,  in  which  it  was  denied  that  the  estate  was 
indebted  to  the  said  petitioner. 

Geor^  Peircey  for  petitioner. 

The  Court  will  not  determine  at  this  stage  of 

the  proceedings  whether  the  relation  of  debtor 

and  creditor  exists;  the  proper  time  for  settling 

such  controversies  is  at  the  audit  of  the  account. 

Sarah  Wistar's  Estate,  5  Weekly  Notes,  128. 

Dickson's  Estate,  i  Id.  534. 

Lucas  Hirst,  contra. 

April  27,  1878.  The  Court.  To  the  peti- 
tion filed  by  an  alleged  creditor  of  decedent, 
asking  for  an  account,  the  administratrix  replied 
that  the  petitioner  is  not  a  creditor  of  the  estate. 
It  is  not  averred  that  an  account  has  been  filed, 
nor  denied  that  more  than  a  year  has  elapsed 
sinoe  the  granting  of  letters  of  administration. 
The  administratrix  is  in  default  in  not  having 
discharged  the  duty  cast  upon  her  by  the  Act  of 
Assembly,  and  assumed  by  her  when  she  took 
the  oath  of  office;  and  Peter's  Estate  (i  Phila. 
581)  decides  that  in  such  a  case  it  is  sufficient  to 
justify  the  Court  to  grant  an  order  to  file  an  ac- 
count, that  the  petition  shall  set  forth  upon  affi- 
davit that  the  party  presenting  it  is  a  creditor  of 
the  estate,  and  that  the  full  time  has  elapsed  and 
no  account  has  been  filed. 

It  is  accordingly  ordered  that  respondent  shall 
file  her  account  as  administratrix  of  the  said  es- 
tate before  Saturday,  May  nth,  1878. 

Opinion  by  Ashman,  J. 


April  15, 1878. 
Toner's  Estate.    [No.  2.] 
Widavfs  claim — Property  appraised  at  a  greater 

value  than  $600,  though  subject  to  incumbrances 

which  reduce  it  below  that  amount ,  will  not  be 

set  apart — Act  of  April  14,  j8jj,  and  supple- 

meni. 

Sur  petition  for  widow's  claim. 

The  widow  of  Wm.  Toner,  the  decedent,  filed 
a  petition  to  be  permitted  to  retain  J300  in  value 
of  real  estate  of  her  late  husband,  under  the  Act 
of  April  14,  1851. 

There  was  no  personal  estate,  and  the  only 
real  estate  was  the  house  in  question  in  which 
the  widow  resides.  The  property  is  subject  to  a 
ground-rent  of  #575,  and  a  mortgage  of  |6oo. 
The  appraisers  valued  the  premises  at  11500 
dear,  or  I575  over  and  above  the  incumbrances, 


and  accordingly  set  apart  the  premises  for  the 
widow,  charged  with  the  incumbrances,  and  the 
further  sum  of  #225,  being  the  excess  after  pay- 
ment of  the  ground-rent,  mortgage,  and  widow's 
claim. 

Lucas  Hirsty  for  the  petitioner. 

(There  was  no  objection  on  the  part  of  the 
creditors  to  the  petition,  and  no  one  appeared 
contra.) 

May  4,  1878.  The  Court  (afler  stating  the 
facts).  It  was  claimed  that  under  the  supplement 
passed  27th  of  November,  1865,  §  i,  to  the  Act 
of  1 85 1,  this  property  could  be  set  apart  for  the 
use  of  the  widow.  The  Act,  however,  applies 
only  when  the  property  is  appraised  at  a  sum  not 
exceeding  |6oo,  and  compels  payment  of  the 
valuation  in  excess  of  I300  in  cash  within  one 
year  from  the  date  of  confirmation.  It  was  cer- 
tainly not  the  intention  of  the  Legislative  to  bur- 
den the  widow  with  the  payment  of  heavy  taxes 
and  charges,  which  might  be  the  case  if  the  tract 
is  large  and  incumbered  within  |6oo  of  its  value. 
It  may  be  said  that  the  widow  is  under  no  disa- 
bility, and  that  it  is  her  choice  to  take  the  land. 
But  the  Legislature  has  regarded  her  as  standing 
in  special  need  of  protection,  or  this  law  would 
not  have  »been  enacted.  It  puts  the  case  of  the 
widow  upon  the  same  footing  with  that  of  the 
children,  giving  both  the  same  privilege,  and 
crediting  both  with  the  same  disability.  But  it 
will  hardly  be  pretended  that,  under  any  circum- 
stances, the  Legislature  intended  to  set  apart  for 
the  minor  children  of  a  decedent,  as  a  provision 
against  their  helplessness,  a  property  incumbered 
by  a  mortgage,  which  necessarily  adds  some  risk 
to  the  holder  of  the  premises. 

The  object  contemplated  by  the  Act  seems  to 
have  been  to  secure  to  the  widow  and  children 
of  a  decedent  a  manageable  portion  of  real  estate 
as  a  home.  Its  language  is:  '*  Whenever  any 
widow  or  children  of  a  decedent  shall  claim  the 
benefit  of  the  Act,  to  which  this  is  a  supplement, 
out  of  the  real  estate  left  by  said  decedent,  and 
the  real  estate  appraised  shall  consist  of  a  single 
messuage  or  tenement,  lot  of  ground  or  other 
real  estate  which  cannot  be  divided  without  pre- 
judice or  spoiling  the  whole,  and  the  appraisers 
may  have  appraised,  or  shall  appraise  and  value 
the  same  at  any  sum  not  exceeding  |6oo,"  etc. 
These  words  are  throughout  descriptive  of  the 
particular  parcel  of  ground  which  is  the  subject 
of  the  exemption,  and  cannot,  by  any  just  rules 
of  construction,  be  made  to  refer  only  to  the 
husband's  interest  or  estate  therein.  An  easy 
method  of  transferring  the  functions  of  the  Legis- 
lature to  the  Court  will  be  secured  when  the  lat- 
ter body  may  assume  that  the  former  does  not 
comprehend  the  language  of  its  own  acts.  If  the 
Legislature  had  said  that  the  widow  should  be 
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permitted  to  retain  a  lot  of  ground,  in  which  the 
interest  or  estate  of  her  husband  should  be  ap- 
praised at  a  sum  not  exceeding  $600,  the  present 
petition  and  appraisement  would  be  within  the 
terms  of  the  Act.  But  it  has  chosen  to  declare 
instead  that  the  lot  itself  must  be  appraised  at  a 
sum  not  exceeding  J600,  and  the  appraisers  have 
returned  that  the  lot  is  worth  I1500.  To  grant 
the  prayer  of  the  petition  would  be  to  disregard 
both  the  letter  and  spirit  of  the  Act.  It  is,  there- 
fore, refused. 
Opinion  by  Ashman,  J. 

Dissenting  opinion  by  Penrose,  J. 

In  construing  the  Acts  relating  to  widows* 
claims  we  must  bear  in  mind  what  they  are. 
They  are  exemption  Acts  designed  to  preserve 
for  the  widow,  and  through  her  for  the  children, 
property  of  a  specified  value,  which,  but  for  the 
right  thus  conferred,  would  go  to  the  creditors  of  a 
decedent.  We  are  to  consider,  therefore,  on  the 
one  hand,  the  creditors,  and  see  that  nothing 
more  is  kept  from  them  than  the  law  provides, 
and,  on  the  other  hand,  the  widow  and  children, 
who  are  not  to  be  deprived  of  their  exemption 
by  reason  of  tacking  on  to  the  subject  of  it  some- 
thing with  which  creditors  have  no  concern,  and 
which  can  affect  them  in  no  manner  what- 
ever. 

"The  Act,"  says  Strong,  J.,  in  Kevin's  Ap- 
peal (11  Wright,  232),  <*has  always  been  con- 
strued according  to  its  spirit  rather  than  its  let- 
ter." ....  "The  Legislature  had  in  view, 
doubtless,  a  family  broken  up  by  the  death  of  its 
head;  a  widow  suddenly  deprived  of  her  protec- 
tor and  provider,  and  the  children  looking  to  the 
widow  for  the  support  which  the  father  had  given. 
It  was  to  enable  the  widow  to  extend  that  sup- 
port that  the  Act  was  passed. 

This  was  said  of  the  original  Act,  but  it  applies 
with  still  greater  force  to  the  supplements,  which 
were  passed  with  the  manifest  design  to  still  fur- 
ther enable  the  widow  to  take  the  place  of  the 
father,  and, to  furnish  the  support  which  he  had 
given. 

In  the  present  case  the  only  real  estate  is  the 
house  in  which  the  widow  resides,  where,  by  car- 
rying on  a  small  store,  she  is  enabled  to  support 
herself  and  children.  Its  value,  so  Oeu'  as  her 
husband's  creditors  are  concerned,  is  found  by 
the  appraisers  to  be  I575.  This  value  alone  is, 
therefore,  to  be  looked  at  in  determining  the 
question  of  "exemption." 

Under  the  supplement  of  November  27, 1865, 
the  widow  has  petitioned  to  be  allowed  to  retain 
the  property  by  giving  security  for  the  payment 
witlun  one  year  of  the  amount  in  excess  of  the 


three  hundred  dollars,  which  she  is  entitled  to 
under  the  original  Act. 

No  creditor  objects;  indeed,  the  want  of  in- 
terest would  be  fatal  to  such  objection  even  if 
made. 

Why,  then,  should  the  application  not  be 
granted? 

Because,  it  is  said,  the  appraisement  shows, 
that  while  the  estate  of  the  decedent,  upon  which 
creditors  had  any  claim,  is  worth  less  than  J600, 
it  also  shows  that  the  lot  itself,  including  the  prin- 
cipal of  a  ground-rent,  which  is  no  part  of  his 
estate  at  all,  and  including  a  mortgage,  which  s 
a  fixed  lien,  not  affected  by  the  exemption,  is 
worth  more  than  that  sum. 

Perhaps,  if  regard  be  had  only  to  the  rules  of 
grammatioad  construction,  the  Act  may  be  read 
so  as  to  make  the  valuation  refer  to  the  lot,  and 
not  to  the  decedent's  estate  or  interest  in  it ;  but 
the  rules  of  grammar  are  not  always  safe  guides 
in  questions  of  interpretation.  Qui  hceret  in 
iiterd,  etc,  etc.  The  Act  is  a  remedial  one,  and 
to  be  construed  accordingly. 

It  is  said  also  that  the  Legislature  could  not 
have  intended  to  permit  a  widow  to  take  an  in- 
cumbered estate;  that  the  children  certainly 
could  not,  and  her  rights  could  be  no  greater 
than  theirs.  This  overlooks  what  Judge  Strong 
declared  to  be  the  design  of  the  Act,  viz.,  to 
place  the  widow  in  the  position  previously  occu- 
pied by  the  father,  and  thus  let  her  discretion  be 
exercised  for  the  benefit  of  the  children  who 
lacked  it. 

The  disability  which,  for  the  purposes  of  her 
own  protection,  is  attributed  to  a  married  woman, 
ceases  when  she  becomes  discovert,  and  she  then, 
in  the  eye  of  the-  law,  becomes  quite  capable  of 
judging  what  is  and  what  is  not  for  her  own 
benefit. 

If  she  thinks  her  interests  will  be  promoted  by 
taking  an  incumbered  estate,  upon  what  principle 
shall  she  be  denied  the  right  to  do  so?  Qui&bet 
potest  renunciare  jure  pro  se  introducto. 

To  deny  this  power  to  a  widow,  because 
through  want  of  discretion,  it  could  not  be  exer- 
cised by  her  children,  is  to  forget  that  the  object 
of  the  Act  was  to  substitute  her  as  their  head  and 
protector,  and  to  supply  that  very  want. 

The  amount  of  ground-rent  and  interest  here 
is  probably  less  than  would  be  the  rent  of  another 
house.  If  her  petition  b  refused  the  family  must 
be  driven  from  their  home,  and  the  business  whidi 
now  supports  them  be  seriously  interfered  with 
if  not  destroyed ;  and  this  without  the  possibility 
of  benefit  to  any  person  on  the  fece  of  the  earth. 
It  is  safe  to  say  that  the  construction  of  a  reme- 
dial Act  which  leads  to  such  a  result  cannot  be 
a  correct  one. 
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g)ttpreitte  Courts 


J«ly  '77»  56.  April  4, 1878. 

The  Monroe  County  Mutual  Insurance 

Company  v.  Robinson. 

^ire  insurance —  Want  of  title  to  premises  insured 
— Examination  of  witnesses — Control  of  the 
Court  over. 

Want  of  title  of  the  insured  is  no  defence  to  an  action 
on  a  policy  of  fire  insurance,  if  the  injured  entered  upon 
his  land  and  took  his  insurance  in  good  faith,  under  a 
reasonable  and  honest  belief  that  he  had  title,  and  if  he 
did  not  withhold  the  knowledge  of  a  dispute  about  his 
title  in  bad  faith. 

A  court  can  exercise  a  sound  discretion  in  controlling 
the  examination  of  witnesses.  Therefore  it  was  not  error 
to  stop  a  cross-examination  of  sixty- five  minutes  relating 
to  trivial  matters. 

Error  to  the  Common  Pleas  of  Wayne  County. 

Covenant,  by  Robinson  against  the  Monroe 
County  Mutual  Insurance  Company,  on  a  policy 
of  insurance  issued  to  him  on  a  store  and  dwell- 
ing and  the  goods  and  furniture  therein  contained. 
Pleas,  non  est  factum^  and  specially  that  the 
building  was  erected  on  land  of  another  on 
wbich  the  plaintiff  was  a  trespasser,  and  also  that 
facts  material  to  the  risk  were  withheld  by  the 
plaintiff. 

Upon  the  trial,  before  Waller,  P.  J.,  it  ap- 
peared that  the  plaintiff  purchased  a  lot  of  ground 
from  one  Sheerer  in  March,  1872,  and  immedi- 
ately began  to  erect  the  building  afterwards  in- 
sured, which  he  finished  that  spring.  On  July 
30,  1872,  the  Pennsylvania  Coal  Company 
brought  ejectment  for  the  lot  on  which  the  plain- 
tiff had  built.  The  writ  of  ejectment  was  served 
August  6,  1872,  and  on  the  same  day  the  policy 
in  suit  was  executed.  The  building  insured  and 
its  contents  were  destroyed  by  fire  on  June  3, 
1875.  Some  time  afterwards  the  Pennsylvania 
CcMd  Company  obtained  a  judgment  in  eject- 
ment against  the  plaintiff,  and  recovered  posses- 
sion of  the  lot  on  which  his  building  had  stood. 
It  was  disputed  whether  or  not  the  plaintiff 
wrongfully  withheld  from  the  company  the  fact 
that  his  title  was  imperfect.  The  plaintiff  testi- 
fied positively  that  the  first  notice  he  had  of  an- 
other claim  was  the  service  of  the  writ  of  eject- 
ment.   While  digging  the  cellar,  however,  one 


of  the  company's  employfe  said  that  he  thought 
the  plaintiff  was  digging  on  the  company's  land. 
In  consequence  of  tlm,  the  plaintiff  went  to 
Honesdale  to  inspect  the  records,  and  found  that 
the  company's  deed,  as  recorded,  did  not  include 
his  lot.  Even  after  service  of  the  ejectment  he 
had  no  idea  that  he  was  outside  of  his  line.  On 
the  other  hand,  several  witnesses  for  the  defend- 
ants testified  that  one  Mills,  an  employ^  of  the 
company,  told  the  plaintiff,  when  he  first  began 
work,  that  the  land  belonged  to  the  company, 
and  that,  if  he  built  on  it,  he  would  lose  it. 

Diwing  the  trial  the  cross-examination  of  Mrs. 
Robinson  by  the  defendants*  coimsel,  on  various 
items  in  the  bill  of  particulars  of  the  goods  de- 
stroyed, was  stopped  by  the  Court,  to  which  the 
defendants  excepted,  and  the  Court  sealed  the 
bill  as  follows:  «* After  sixty-five  minutes'  cross- 
examination,  the  Court  stopped  the  minute  in- 
quiry into  trivial  matters  as  embraced  in  the 
statement." 

The  defendants  presented  these  points:  (i) 
If  the  land  on  which  the  building  was  erected 
belonged  to  the  Pennsylvania  Coal  Company, 
and  the  plaintiff  entered  upon  said  land  as  a 
trespasser,  and  erected  his  buildings,  he  had  no 
insurable  interest  and  cannot  recover.  Answer. 
We  affirm  this  point  as  a  legal  principle  \  but  we 
refer  it  to  the  jury  imder  the  evidence  as  a  ques- 
tion of  fact  whether  the  plaintiff  entered  upon 
this  land  as  a  trespasser ^  or  under  a  reasonable 
and  honest  belief  that  he  had  title  to  it. 

(2)  If  the  jury  believe  that  the  plaintiff  knew 
at  the  time  of  his  application  for  insurance  that 
the  title  to  this  property  was  in  dispute,  and  did 
not  notify  the  defendants  or  their  agent,  he  with- 
held a  fact  material  to  the  risk,  and  cannot  re- 
cover. Answer,  We  leave  it  to  the  jury  as  a 
question  of  fact  under  the  evidence  whether  the 
plaintiff  had  such  knowledge,  and  with  intent  to 
deceive  or  practice  fraud  upon  the  defendants, 
withheld  such  knowledge.  If  he  did,  the  point 
is  well  taken — is  affirmed,  and  the  plaintiff  can- 
not recover. 

To  these  answers  the  defendants  excepted, 
and,  a  verdict  and  judgment  having  been  given 
for  the  plaintiff,  took  a  writ  of  error,  assigning 
for  error  the  exceptions  noted.  The  sixth  assign- 
ment was  in  these  words :  **  The  Coiut  erred  in 
peremptorily  stopping  the  cross-examination  of 
the  plaintifTs  wife  at  the  time  when  she  was  being 
cross-examined  with  reference  to  the  items  of 
the  written  statement  of  the  loss  fumi^ed  by  the 
plaintiff,  about  books  and  other  property  belong- 
ing to  her  personally." 

H.  Af.  Seely  (with  whom  were  E.  O.  Hamlin 
and  C  S.  Minor),  for  the  plaintiffs  in  error.  The 
policy  was  void  because  the  insured  had  no  in- 
surable interest.  Sweeny  v^  Franklin  Fire  Insur- 
ance Co.  (8  Harris,  337)  is  directly  in  point 
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In  that  case  the  insured  erected  his  buildings  on 
land  belonging  to  the  State  of  Delaware,  and  it 
was  held  that  he  could  not  recover.  It  is  a  ques- 
tion of  title  land  insurable  interest,  and  not  of 
the  insured's  opinion  and  belief  on  these  points. 
The  qualification  of  the  Court  was  therefore  er- 
roneous. 

Again,  the  plaintiff  withheld  facts  material  to 
the  risk.  This  will  avoid  the  policy.  The  in- 
sured is  bound  to  state  the  facts  fully  and  fairly. 
A  concealment  which  is  only  the  effect  of  acci- 
dent, negligence,  inadvertence,  or  mistake  will 
be  equally  fatal  to  the  contract  as  if  it  were  in- 
tentionally fraudulent. 

Marshall  on  Insurance,  347. 

No  matter  in  cross-examination  is  trivial  that 
tends  to  test  the  accuracy  of  the  witness's  recol- 
lection or  the  fairness  of  his  testimony.  Mrs. 
Robinson  being  interested,  a  rigid  cross-examin- 
ation was  essential. 

Geo.  G.  Waller^  contra,  was  stopped  by  the 
Court. 

May  6,  1878.  The  Court.  Under  the 
charge  of  the  learned  Judge  in  the  Court  below 
the  jury  have  found  as  facts  that  the  plaintiff- 
entered  upon  the  land  and  took  his  insurance 
upon  his  building  and  stock  of  goods  in  good 
faith  and  under  a  reasonable  and  honest  belief 
that  he  had  title,  and  that  he  did  not  withhold 
the  knowledge  of  a  dispute  about  his  tide  in  bad 
faith. 

Under  these  circumstances  we  cannot  perceive 
any  good  reason  why  he  should  not  recover  the 
loss  under  his  policy.  To  hold  the  opposite 
would  be  to  assert  that  no  valid  insurance  can 
be  effected  by  any  one  whose  title  happens  to  be 
questioned  by  some  one,  no  matter  how  ground- 
less the  claim,  or  else  that  in  every  such  case  he 
must  prove  a  good  ^  title  in  himself  before  re- 
covery. 

The  sixth  assignment  of  error  omits  the  im- 
portant ground  stated  by  the  Court  for  stopping 
the  cross-examination  of  Mrs.  Robinson,  viz. : 
"After sixty-five  minutes'  cross-examination  the 
Court  stopped  the  minute  inquiry  into  trivial 
matters  as  embraced  in  the  statement. '  *  To  hold 
that  a  Court  can  exercise  no  sound  discretion  in 
controlling  the  examination  of  witnesses  would 
confer  a  ktitude  of  privilege  upon  counsel  in- 
compatible with  the  interests  of  justice,  and 
make  the  Judge  on  the  bench  a  mere  cypher. 
We  discover  no  abuse  of  discretion  on  the  part 
of  the  Court  in  calling  time  upon  the  counsel. 

Judgment  affirmed. 

Per  Curiam.  Mercur  and  Paxson,  JJ.,  ab- 
sent. 


Jan. '78,  77.  April  4, 1878. 

Ham  et  al.  v.  Smith. 

Election  expenses — Act  of  j8  Aprils  ^^74— 
Promissory  note — Illegal  consideration-^Eu- 
cuted  contrcut —  Opening  judgment. 

A  promissory  note'  given  by  third  parties  to  a  candidate 
for  election,  in  consideration  that  he  will  withdraw  from 
the  ticket  and  permit  another's  name  to  be  snbstitmed  ior 
his,  is  an  ille^  contraa  and  cannot  be  enforced,  eren 
though  the  payee  may  have  expended  for  election  par- 
poses  a  sum  of  money  e(^ual  to  or  exceeding  the  amonm 
of  the  note  previous  to  his  withdrawal. 

A  judgment  entered  upon  such  a  note  by  means  o(  an 
accompanying  warrant  of  attorney  having  been  opened  by 
the  Court,  without  condition,  and  a  feigned  issue  having 
been  framed  to  try  its  validity: 

Held  (reversing  the  judgment  of  the  Court  below),  that 
the  order  opening  the  judgment  vacated  it  except  for  the 
purpose  of  lien,  and  that  it  was  error  to  charge  in  the 
feigned  issue  that  the  contract  was  executed  by  the  entry 
of  the  judgment 

Error  to  the  Common  Pleas  of  Wayne  County. 

Feigned  issue  on  opening  a  judgment  enterd 
in  favor  of  Smith  against  Ham,  Curtis,  and 
Brown  on  a  judgment  note  for  ^500.  The  rule 
granted  on  the  plaintiff,  to  show  cause  why  the 
judgment  should  not  be  opened,  was  made  ab- 
solute by  consent. 

On  the  trial  the  plaintiff  gave  in  evidence  the 
note  drawn  by  the  defendants  jointly  to  him  or 
bearer,  and  the  entry  of  judgment  upon  it  after 
matiuity. 

The  defendants  then  called  the  plaintiff  as  a 
witness,  and  proved  by  him  and  themselves  that 
the  plaintiff  was  the  nominee  of  the  Democratic 
County  Convention  for  Representative  in  the 
election  of  November,  1876.  One  Nelson  hav- 
ing been  nominated  for  the  same  office  by  a  tax- 
payer's convention,  the  Democratic  County 
Committee  thought  it  expedient  for  local  reasons, 
and  proposed  that  the  plaintiff  should  retire  from 
the  ticket  for  the  good  of  the  party,  and  that 
Nelson  be  substituted  in  his  place.  The  plaintiff 
at  first  declined  to  withdraw,  but  finally  con- 
sented on  receiving  a  promise  from  the  conunittee 
that  they  would  see  paid  #500  of  his  expenses, 
which  he  alleged  to  them  had  already  reached 
|6oo.  A  week  after  this  agreement,  and  about 
two  weeks  before  the  election,  the  plaintiff  de- 
manded his  money,  and  notified  the  conunittee 
that  *  *  if  they  didn't  fix  it  up,  he'd  run  any  way." 
Thereupon  the  defendants,  who  were  members 
of  the  committee,  offered  him  the  judgment  note 
in  suit,  which  he  accepted. 

The  defendants  presented  several  points  to  the 
effect  that  if  the  note  was  given  in  consununation 
of  an  agreement  that  money  should  be  paid  or 
secured  to  the  plaintiff  in  consideration  of  his 
withdrawal,  the  giving  of  such  a  note  was  in  con* 
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tiavention  of  law,  and  its  payment  could  not  be 
enforced. 

The  Court  (Waller,  P.  J.)  charged  the  jury 
as  follows:  "We  hold  as  a  rule  of  law  for  the 
purposes  of  this  case  that  the  entry  of  judgment 
upon  the  note  constituted  the  contract  in  this 
case  an  executed  contract,  and  the  Court  will 
not  unravel  the  transaction  to  hunt  out  illegal 
consideration.  We  therefore  withdraw  the  evi- 
dence offered  by  the  defendants  from  your  con- 
sideration, and  direct  a  verdict  for  the  plaintiff 
on  the  judgment.  This  renders  it  quite  unneces- 
sary to  answer  the  points  as  presented  by  the 
parties,  seriatim'* 

Verdict  for  the  plaintiff  (^526)  and  judgment. 
The  defendants  took  this  writ  of  error,  assigning 
for  error  the  charge,  and  the  refusal  of  th^  Court 
to  answer  and  affirm  their  points. 

JET.  Wilson  (C  S.  Minor  with  him),  for  the 
plaintiffs  in  error. 

The  entry  of  judgment  on  the  warrant  of  at- 
torney did  not  make  the  note  an  executed  con- 
tract, so  as  to  shut  out  all  inquiry  into  its  validity. 
Were  it  otherwise,  no  judgment  could  be  opened 
for  any  cause.  It  is  well  known  that  the  practice 
is  different.  Feigned  issues  to  ascertain  the  facts 
have  been  undisputed  for  more  than  a  hundred 
years. 

Kellogg  V,  Kraoser,  14  S.  &  R.  143. 
In  proper  cases  the  Courts  will  open  judgments 
confessed  and  judgments  by  default  and  let  the 
defendant  into  a  defence. 

Hopkins  v.  West,  2  Norris,  110;  3  Weekly  Notes, 
343. 
The  general  rule  is  that  effect  will  be  given  to 
any  sutetantial  matter  of  defence  against  such  a 
judgment  that  might  be  offered  in  an  action  to 
enforce  the  contract  on  which  the  warrant  of 
attorney  is  based.     Grant  tlut  the  contract  is 
thereby  executed;  courts  of  equity  will  never- 
theless rescind  contracts  which  are  in  contraven- 
tion of  some  well-settled  rule  of  public  policy. 
Story's  Equity  Jur.,  J  298. 
Holt  V,  Green,  23  Sm.  201. 
The  facts  in  this  case  call  for  the  interference 
of  the  Court.     The  consideration  in  making  the 
contract  was  agaiifet  pubHc  policy  and  brings  it 
within  the  decisions  in — 

Fibon  V.  Himes,  5  Barr,  452. 
Bowers  v.  Bowers,  2  Casey,  74. 
Htutter  V.  Nolf,  21  Sm.  282. 
The  contract  in  the  present  case  is  void  also 
under  the  Act  of  18  April,  1874  (Purd.  Dig. 
1866,  p.  36). 

The  note  was  but  the  instrument  to*  execute 
an  illegal  contract,  and  is  therefore  itself  tainted 
with  the  illegality. 

Morris  Run  Coal  Co.  v,  Barclay  Coal  Co.,  18  Sm.  188. 
E.  O.  Hamlin  (with  whom  were  G.  G.  Wal- 
Ur  and  H.  Af,  Seely),  contra. 

The  judgment  needed  no  support  from  the 
outset  from  the  note  or  anything  else. 


Canoell  v,  Crawford  Co.,  9  Sm.  200. 
The  facts  show  that  the  plaintiff  retired  for  the 
good  of  the  party,  not  for  the  payment  of  his 
expenses.  He  had  retired  when  the  note  was 
given  to  him  for  his  reimbursement.  It  was  an 
executed  contract.  Where  the  action  is  not  on 
the  contract  precluded,  but  upon  another  instru- 
ment unimpeachable  on  its  fece,  the  party  will 
not  be  allowed  to  rip  up  the  original  transaction 
to  show  that  the  thing  sought  to  be  recovered 
was  the  result  of  an  illegal  transaction. 

Lestapies  v,  Ingraham,  5  Barr,  82. 

Evans  v.  Dravo,  12  Harris,  62. 

Walker  v,  Kramer,  4  Weekly  Notes,  544. 
The  proof  of  the  defendants  after  all  showed 
no  illegal  consideration.     The  proposition  was 
made  by  them  that  the  plaintiff  should  retire  for 
the  good  of  the  party. 


May  6,  1878.  The  Court.    The  rule  to  open 
judgment  in  this  case  was  made  absolute  by  con- 
sent of  the  parties,  and  no  conditions  were  im- 
posed upon  the  defendants.    The  plaintiff  must 
therefore  prove  his  case  as  on  a  new  trial.  (Car- 
son V,  Coulter,  2  Gr.  121.)    Hence  the  Court 
erred  in  holding  the  judgment  itself  to  be  an 
important  fact  in  the  issue  trying.    The  order 
opening  the  judgment  vacated  it  except  for  the 
purposes  of  lien,  and  whether  the  plaintiff  was 
ever  again  to  recover  it  depended  upon  the  case 
which  should  be  presented  to  the  Court  and  jury. 
The  only  question  we  have  before  us  is,  whether 
the  consideration  of  the  note  of  Ham  et  al,  to 
Smith  could  be  made  the  subject  of  judicial  in- 
quiry.    That  that  consideration  was,  in  fact,  ille- 
^,  is  not  doubtful.    According  to  Smith's  own 
testimony,  it  was  proposed  by  a  committee  of  his 
party,  that  he,  as  the  nominee  for  representative, 
shoidd  withdraw,  in  order  that  Nelson  might  be 
substituted.     This  he  agreed  to  do  if  they  would 
pay  him  the  sum  of  five  hundred  dollars,  at  the 
same  time  threatening,  if  his^terms  were  not  com* 
plied  with,  to  run  at  all  events.    The  result  was 
the  note  in  controversy.     Now  it  matters  not 
that  he  had  spent  this  amount  or  more  in  secur- 
ing his  nomination,  it  was,  nevertheless,  the  price 
to  be  paid  for  his  withdrawal,  and  the  price  to 
be  paid  in  order  to  remove  a  competitor  from 
the  way  of  Nelson ;  in  other  words,  it  was  so 
much  to  be  paid  in  order  to  secure  Nelson's  elec- 
tion. Furthermore,  the  committee  had  no  choice ; 
his  expenses,  as  he  chose  to  term  them,  might 
have  been  five  hundred  dollars,  or  they  might 
have  been  nothing ;  that  was  Smith's  price,  and 
they  must  agree  to  pay  it  or  run  the  risk  of  hav- 
ing Nelson  defeated.    That  this  whole  transac- 
tion was,  therefore,  corrupt,  immoral,  and  within 
the  prohibition  of  the  Act  of,  18  of  April,  1874, 
is  not  doubtfuL    To  cite  authority  to  prove  that 
courts  should  not  lend  their  aid  to  enforce  con- 
tracts such  as  this,  would  be  spending  time  to  no 
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purpose,  since  no  one  doubts  it.  But  it  is  said 
the  contract  has  been  executed,  and  therefore 
the  courts  will  not  interfere.  The  law  is  un- 
doubtedly well  stated  if  the  fact  were  so. 

But  the  contract  has  not  been  executed,  and 
the  Court  is  now  required  to  lend  its  aid  for  the 
purpose  of  its  execution.  Judgment  is  asked 
upon  the  note,  and  the  proof  shows  the  note  to 
be  part  of  an  illegal  and  void  contract;  how, 
then,  can  the  Court  enforce  it?  As  was  said  by 
Mr.  Justice  Agnew,  in  answer  to  an  argument 
similar  to  the  above,  in  the  case  of  The  Morris 
Coal  Co.  V.  The  Barclay  Coal  Co.  (i8  P.  F.  S. 
i88):  "Where  a  bill,  note,  or  bond  is  but  an 
instrument  to  execute  an  illegal  contract,  it  is 
tainted  by  the  illegality,  and  cannot  be  recovered. 
The  illegal  consideration  enters  directly  into  the 
instrument,  and  is  followed  up,  because  the  law 
will  not  permit  itself  to  be  violated  by  mere  in- 
direction." 

Were  the  doctrine  otherwise,  every  illegal  con- 
tract, however  much  opposed  it  might  be  to  pub- 
lic morality  or  even  to  common  decency,  might 
be  readily  and  securely  covered  from  judicial 
inquiry  by  the  mere  interposition  of  a  note  or 
bond.  Were  it  only  a  question  between  the  par- 
ties, we  might  leave  them  to  the  consequences 
of  their  own  contracts ;  but  it  is  not  so ;  it  ex- 
tends further,  and  involves  the  public  welfare, 
and  we  certainly  know  that  the  best  way  to  sup- 
press any  public  vice  is  to  make  it  unprofitable. 

Judgment  reversed,  and  a  vemre  facias  de  novo 
awarded. 

Opinion  by  Gordon,  J.  Mercur  and  Pax- 
son,  JJ.,  absent. 


July,  '77,  40-  January  30,  1878. 

Shakespear  v.  Cain. 

Ships  and  shipping — Attachment  of  vessels  in 
Courts  of  Common  Flecu — Act  of  June  7J, 
i8j6y  §  JO — Bond  given  thereunder  —  Effect 
thereof  to  discharge  vessel  from  lien  and  at- 
tachment —  Co-owners  —  Execution  —  Inter- 
pleader. 

The  giving  of  a  bond  for  the  release  and  discharge  of  a 
vessel  under  §  10  of  the  Act  of  June  13,  1836  (P.  L.  619), 
by  the  master  and  part-owner,  works  an  absolute  discharge 
of  the  vessel  from  the  lien  acquired  by  the  libellant,  and 
the  shares  of  co-owners  cannot  be  sold  upon  execution 
issued  against  such  master  and  part-owner. 

A  libel  was  filed  under  the  Act  of  June  13, 1836,  against 
a  certain  schooner,  and  F.  &  Son,  owners,  and  S.,  master; 
and  the  vessel  was  attached.  S.,  who  was  both  master 
and  owner  of  one-eighth  part,  gave  bond  with  sureties  as 
provided  by  j  10  of  the  Act,  and  the  vessel  was  thereupon 
released  and  proceedeA  on  her  voyage.  The  libellant 
subsequently  obtained  judgment  in  the  attachment  proceed- 
ings and  issued  9iji,/a.  hereon  against  F.  &  Son  and  S. 
The  vessel  which  had  returned  to  port  was  levied  upon, 


and  only  the  one-eighth  share  of  S.  was  sold,  claim  of 
title  to  the  remaining  seven-eighths  being  made  under  die 
Sheriffs  Interpleader  Act  by  C.  and  fifteen  others,  none 
of  whom  were  named  in  ihtfi.fa.  On  the  trial  of  the 
issue  framed  to  determine  the  question  of  tide,  it  appeared 
that  some  of  the  claimants  had  obtained  title  prior  to  the 
libel  and  attachment,  and  others  after  the  nUng  of  the 
bond: 

Heid,  that  the  lien  acquired  by  the  libellant  was  dis- 
charged by  the  filing  of  the  bond,  and  the  return  of  the 
vessel  to  the  territorial  jurisdiction  could  not  subject  her 
to  execution  in  the  hands  of  the  present  owners. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Feigned  issue  under  the  Sheriffs  Interpleader 
Act,  by  Alexander  H.  Cain  and  others  against 
William  M.  Shakespear,  to  determine  the  owner- 
ship of  the  schooner  **  Maggie  Cain." 

Shakespear  commenced  proceedings  in  the  said 
Court  against  the  vessel  by  libel  and  attachment 
"against  the  Maggie  Cain^  and  William  Fisher 
and  Son,  owners,  etc.,  and  Andrew  ScuD,  mas- 
ter,** under  the  Act  of  June  13,  1836,  entitled 
**  An  Act  relating  to  the  attachment  of  vessels." 
(P.  L.  616,  Purdon's  Dig.  94.) 

An  answer  having  been  filed  by  Andrew  Scull 
for  himself  and  others  as  master  and  owners, 
Scull  alone  soon  after  entered  into  a  bond  with 
sureties,  in  accordance  with  section  10  of  the 
Act,*  which  bond  was  conditioned  as  follows:— 

"  That  if  the  said  schooner  *  Maggie  Cain'  and  the  mas. 
ters  and  owners  thereof  shall  answer  all  the  demands  afore- 
said which  shall  at  this  time  be  filed  against  the  said 
schooner,  and  shall  fully  satisfy  all  such  of  said  denuuids 
and  any  of  them  as  shall  be  proved  and  recovered  against 
the  said  vessel  or  the  owners  thereof,  under  and  by  viitue 
of  the  said  foregoing  attachment,  then  this  obligation  to  be 
void ;  otherwise  to  be  and  remain  in  full  force  and  virtue." 

Upon  the  filing  of  this  bond  the  vessel  was  re- 
leased by  the  sheriff  and  allowed  to  proceed  upon 
her  voyage. 

A  replication  was  filed  by  the  libellant,  and 
upon  the  issue  thus  raised  a  trial  was  had  result- 
ing in  a  verdict  and  judgment  for  the  libellant  in 
these  terms,  **  that  the  libellant  do  recover  of  the 
said  respondent,  and  of  the  said  Andrew  Scull 
and  his  sureties  in  the  bond  filed  in  this  cause, 
the  amount  found  to  be  due."  (This  judgment 
was  affirmed  in  the  Supreme  Court.  Scull  9. 
Shakespear,  25  Sm.  297.) 

A  writ  oifi.fa,  was  then  issued  by  Shakespear 
"  against  Fisher  and  Son  and  Andrew  Scull,"  and 

*  This  section  provides :  If  the  owner  or  masto*  of  any 
ship  or  vessel  attached,  as  aforesaid,  or  his  or  their  agent, 
shall  enter  into  a  bond  to  the  Commonwealth,  with  suffi- 
cient sureties  to  be  approved  of  by  the  Court  from  which 
the  process  issued,  or  by  a  judge  thereof,  with  condition 
to  answer  all  the  demands  aforesaid  which  shall  be  at  that 
time  filed  against  the  same,  and  fully  to  satisfy  and  pay  ail 
such  of  them  as  shall  be  proved  and  recovered,  such  ship 
or  vessel  shall  be  forthwith  discharged  from  the  attach- 
ment as  aforesaid,  and  be  permitted  to  proceed  on  voj^* 
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the  vessel  which  had  meanwhile  returned  to  Phila- 
delphia was  levied  upon. 

Thereupon  claim  of  ownership  under  the 
Sheriffs  Interpleader  Act  was  made  by  Cain  and 
fifteen  others,  and  this  issue  awarded  to  determine 
the  question  of  title.  None  of  the  claimants  were 
named  in  theyf./a. 

Upon  the  trial  it  appeared  that  of  the  claim- 
ants, those  representing  twenty-five  thirty-seconds 
of  the  vessel  were  owners  of  this  portion  at  the 
time  of  the  issuing  of  the  attachment  and  the 
filing  of  the  bond,  while  two  others  had  acquired 
their  interest  of  three  thirty-seconds  after  the  re- 
lease of  the  vessel  from  the  attachment.  The 
remainder  of  the  vessel  belonged  to  Andrew 
Scull,  and  was  sold  under  ihtfi.fa. 

The  plaintiffs  presented  the  following  point : 
It  appearing  by  the"  uncontradicted  evidence  in 
this  case  that  the  plaintiffs  were  the  owners  of  the 
interests  in  the  schooner  "  Maggie  Cain,"  claimed 
by  them  at  the  time  tht  fieri  facias  upon  which 
this  issue  is  founded  was  levied  upon  said  vessel, 
the  verdict  must  be  for  plaintiffs.     Affirmed, 

The  defendant  presented  two  points  substan- 
tially as  follows:  (i)  (After  reciting  the  facts  as 
above  set  forth.)  There  does  not  appear  to  be 
any  dispute  as  to  these  facts,  and  the  jury  are  in- 
structed to  find  a  verdict  for  the  defendant  for  all 
the  shares  and  interests  in  the  said  schooner, 
which  are  held  and  claimed  by  Alexander  H. 
Cain  and  the  other  claimants  of  twenty-five  thirty- 
second  parts  or  shares  of  the  said  schooner.  (2) 
It  further  appears  that  Henry  Crawford  and  James 
Mair  became  the  purchasers  of  three  thirty-seconds 
of  said  schooner  from  George  W.  Fisher,  who 
was  owner  of  said  interests  at  the  time  that  the 
attachment  was  issued  upon  the  libel  of  Shake- 
spear,  which  was  for  lumber  furnished  and  used 
in  the  building  of  said  schooner;  and  that  said 
Fisher  had  previously  given  security  to  Scull  and 
the  other  purchasers  of  the  vessel  that  the  said 
schooner  should  be  delivered  to  them  free  of  all 
charges  and  incumbrances,  according  to  his 
written  contract  with  them,  and,  therefore,  the 
verdict  of  the  jury  in  this  feigned  issue  should  be 
for  the  defendant. 

Both  of  these  points  were  declined  by  the 
Court. 

Verdict  for  the  plaintiffs,  subject  to  the  two 
following  points  reserved  by  the  Court:  (i) 
Whether  the  twenty-five  thirty-second  parts  or 
shares  of  the  schooner  **  Maggie  Cain,"  which  at 
the  time  the  levy  was  made  belonged  to  those 
claimants,  who  were  owners  of  the  schooner  when 
the  attachment  was  made  and  the  bond  was  given 
for  the  release  of  the  vessel  therefrom,  are  legally 
subject  to  be  sold  under  the  execution  upon  the 
judgment  in  said  attachment.  (2)  Whether  the 
three  thirty-second  parts  of  said  vessel,  now 
owned  by  Henry  Crawford  and  James  Mair,  and; 


which  were  owned  at  the  time  when  said  attach- 
ment was  made  and  bond  given,  as  aforesaid,  by 
George  W.  Fisher,  who  had  previously  con- 
tracted with  and  given  security  to  the  other 
owners  or  purchasers  from  him  for  the  delivery 
of  the  vessel  to  them  free  of  all  charges  and 
incumbrances,  are  not  also  subject  to  be  sold 
under  said  execution. 

The  Court  subsequently  entered  judgment  for 
the  plaintiffs  upon  both  the  reserved  points.  (For 
report  of  the  case  in  the  Court  below,  with  opin- 
ion of  BiDDLE,  J.,  see  Cain  v,  Shakespear,  3 
Weekly  Notes,  514.     See  also  Id.  167.) 

The  defendant  took  this  writ,  assigning  for 
error  the  affirmance  of  plaintiffs'  point,  the  re* 
fusal  of  his  own,  and  the  entering  of  judgment 
for  the  plaintiffs  upon  the  points  reserved. 

Arthur  M,  Burton  {F,  F,  Frichard w'\i\i  him)^ 
for  the  plaintiff  in  error. 

The  primary  object  of  the  Act  of  1836  was  to 
give  a  lien,  and  this  lien  ought  not  to  be  taken 
away  except  by  clear  and  express  provision  in  the 
Act.  The  loth  section  contains  no  such  provi- 
sion. If  it  had  been  the  intention  of  the  Legis- 
lature to  dissolve  the  lien  upon  filing  of  the 
bond,  it  would  have  so  declared  in  plain  terms 
instead  of  using  the  words  **  discharged  from  the 
attachment  as  aforesaid,  and  be  permitted  to  pro- 
ceed on  her  voyage."  These  words  import 
merely  a  release  from  the  immediate  process  by 
which  the  vessel  is  held,  without  affecting  her 
ultimate  liability  to  be  sold  for  libellants*  claims. 
Similar  statutes  in  other  States  have  been  judi- 
cially construed  in  accordance  with  the  view  now 
contended  for. 

E.  P.  Dorr  v.  Waldron,  62  111.  221. 

"  Young  Mechanic,"  2  Curtis,  404. 

"The  Avon,'*  Brown's  Rep.  170. 

Van  Valkenburg  v.  Kingsbury,  14  Ohio  St.,  353. 

Raymond  v.  "Whitney,  5  Ohio  St.,  201. 

The  analogy  of  the  Act  of  1836,  with  the 
mechanic's  lien  law,  cannot  be  relied  upon,  for 
the  latter  explicitly  states  that  upon  filing  a  bond 
**  the  preftiises  shall  be  released  from  the  lien  of 
the  said  claim."  (Purdon*s  Dig.  1037,  pi.  62.) 
The  mode  of  procedure  in  Courts  of  Admi- 
ralty being  fastened  upon  this  statutory  remedy, 
no  greater  eflfect  should  be  given  to  the  release 
of  this  vessel  on  bail  than  is  given  to  the  release 
of  a  vessel  arrested  under  similar  process  in  ad- 
miralty. In  admiralty  the  res  is  not  discharged 
from  the  jurisdiction  of  the  Court  when  delivered 
to  the  owners  upon  security.  The  latter  hold  sub- 
ject to  all  legal  dispositions  of  the  Court. 

Livingston  f.  "The  Jewess,"  i  Ben.  21,  note. 

"  The  Grand  Para,"  10  Wheat.  497. 

"The  Harmony,"  i  Gall.  123. 

"  The  Rio  Grande,"  23  Wall.  465. 

C,  M,  Husbands  and  Henry  Flanders,  contra. 

The  fi.  fa,  was  process  entirely  in  personam, 

and  only  the  interest  of  those  named  in  the  writ 
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could  be  sold  under  it.  The  issue  was  fonneSi 
upon  the  assumption  and  admission  that  if  the 
right  of  property  was  in  the  plaintiffs,  their  inte- 
rest could  not  be  sold  under  Uie  writ,  they  not 
being  named  therein. 

The  Act,  having  declared  that  **  the  lien  shall 
continue  until  she  shall  proceed  on  her  voyage 
and  no  longer,"  the  giving  of  the  bond  under  the 
loth  section  by  which  she  is  discharged  from  the 
attachment  and  permitted  to  proceed  on  htr  voyage 
explicitly  puts  an  end  to  the  lien. 

It  is  a  well-settled  rule  in  admiralty  that  a  bond 
may  be  substituted 'ibr  the  res^  and  the  latter  is 
then  discharged  forever  from  liability  for  that 
cause  of  action. 

Coates'  Admr.  Pr.  23,  90. 
Benedict's  Admr.  Pr.  293. 

The  cases  cited  contra  were  of  an  exceptional 
character,  where  the  bond  was  wrongfully  taken 
or  the  res  fraudulently  removed  from  the  juris- 
diction, etc.  See  also  "The  Union"  (4  Blatch. 
90),  Ship  '*  Portland"  (a  S.  &  R.  206),  and 
many  others. 

February  11,  1878.  The  Court.  We  are 
of  opinion  that  the  bond  given  under  the  loth 
section  of  the  Act  of  13  June,  1836,  to  relieve 
the  vessel  from  the  attachment  and  permit  her  to 
proceed  on  her  voyage,  discharged  the  Hems 
well  as  the  attachment. 

The  lien  was  limited  to  the  time  when  the  ves- 
sel should  proceed  on  her  voyage  next  after  the 
work  done  or  materials  furnished,  and  no  longer. 
This  expression  of  the  legislative  intent  as  to  the 
primary  lien,  is  strongly  indicative  of  the  same 
intent,  when  it  was  provided  that  on  giving  the 
bond  the  vessel  shall  be  forthwith  discharged 
from  the  attachment  as  aforesaid,  and  be  per- 
mitted to  proceed  on  her  voyage. 

The  lien  being  gone,  the  delivery  by  the 
owners,  Fisher  &  Co.,  to  the  present  claimants 
passed  a  clear  title  so  far  as  the  object  of  the  lien 
IS  involved.  The  debt  to  be  protected,  being 
secured  by  the  bond,  and  the  vessel  thereby  dis- 
charged, and  the  delivery  to  the  new  owners 
being  effectual,  it  is  evident  no  retiun  of  the  ves- 
sel within  the  territorial  jurisdiction  of  the  same 
Court  could  subject  her  to  execution  in  the  hands 
of  these  claimants,  who  held  a  perfect  title  (as  to 
this  debt)  by  the  discharge  of  the  lien  and  the 
sale  and  delivery  to  them. 

Judgment  affirmed. 

Per  Curiam. 


July,  *77,  loa.  March  29, 187a. 

Brown's  Appeal, 

Brown  V.  Pyle  &  Brown  et  aL 

Parent  and  child^Infant — Emancipation  of-^ 
Contract  of  a  father  to  give  a  child  wages  for 
work  during  minority — Insolvency  of  the  father 
at  the  time  of  giving  the  judgment  note  to  his 
son  for  the  work — Sheriff's  sale — Preferena 
of  creditors y  when  not  fraudulent. 

A  father  agi«ed  to  pay  his  child  a  specific  sam  for  woA 
to  be  done  during  its  minority;  but  no  Bote  was  giten, 
nor  was  any  written  agreement  made  between  them.  Six- 
teen years  afterwards  the  father,  when  insolvent,  gave  his 
son  his  judgment  note,  payable  on  demand,  in  payment  of 
his  son's  services.  To  the  fund  arising  from  a  sheriffs 
sale  of  the  personal  property  of  the  father  upon  exccotioa 
under  this  judgment,  the  father's  creditors  cont^ed  the 
son's  claim,  averring  that  it  was  a  fraud  upon  their  li^itSy 
and  therefore  void : 

Held  (reversing  the  decree  of  the  Court  below),  thit 
th«  judgment  was  valid,  and  that  the  preference  was  not  a 
fraud  upon  the  creditors,  the  oonsideration  being  hoool 
and  the  debt  justly  due. 

Appeal  from  the  Common  Pleas  of  Chester 
County. 

This  case  came  before  the  Court  below  upon 
exceptions  to  the  report  of  an  auditor  appoinied 
to  distribute  the  proceeds  of  a  sheriff's  sale  of  the 
personal  property  of  John  Brown.  The  facts  in 
evidence  before  the  auditor  were  .as  follows:— 

In  the  spring  of  1861  Samuel  P.  Brown,  the 
appellant,  who  was  at  that  time  about  sixteai 
years  of  age,  and  who  was  working  upon  his 
father's  farm,  was  about  to  learn  a  trade.  His 
father,  John  Brown,  in  the  presence  of  his  broth- 
er, Mendenhall  Brown,  offered  to  g^ive  his  son 
the  sum  of  1 1000  if,  instead  of  learning  a  trade, 
he  would  stay  at  home  and  work  upon  the  farm 
until  he  was  twenty-one  years  of  age.  This  offer 
the  son  accepted,  remaining  with  his  father  until 
he  became  of  age,  Nov.  21,  1866.  His  father 
then  agreed  to  give  him  the  customary  wages  if 
he  would  remain  upon  the  farm.  To  this  agree- 
ment, to  which  there  were  no  witnesses,  the  son 
assented,  went  to  work  and  continued  to  work 
for  his  fkher  until  the  spring  of  1873,  when, 
upon  leaving,  *his  father  promised  to  give  him 
the  sum  of  I500 — for  his  seven  years'  vrark.  No 
note  or  written  agreement  was  given  the  son,  nor 
was  anything  said  at  the  time  the  agreements 
were  made  as  to  the  time  of  payment.  On  De- 
cember 13th,  1876,  the  father,  finding,  upon  ex- 
amination of  his  affairs,  that  he  was  insolvent, 
gave  his  son,  upon  request,  his  judgment  note 
for  I1500,  payable  upon  demands  Execotian 
wa3  issued  upon  this  note  upon  the  same  day> 
and  upon  the  next  day  a  levy  was  made  by  the 
sheriff  upon  the  personal  property  of  John  Brown. 
1  The  fund  realized  from  the  sale  and  in  the  han(b 
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of  the  sheriff  amounted  to  the  sum  of  ^772.90, 
against  which  the  following  claims  were  filed  in 
the  order  of  priority  of  execution  :— 

Judgment    Samuel  P.  Brown,  I1500. 

1876,  Dec.  13.  •  Fufa,,  No.  57,  Jan.  Term,  1877. 

Judgment     Pyle  and  Brown,  |ioo. 

1876,  Dec.  14.     Fu/a,,  No.  59,  Jan.  Term,  1877. 

Judgment     Dennis  M.  French,  $300. 

1876,  Dec  21     Fufa,,  No.  82,  Jan.  Term,  1877. 

Judgment.    Joseph  H.  Lewis,  I300. 

1876,  Feb.  27.     Fufa.,  No.  47,  April  Term,  1877. 

There  was  no  evidence  to  show  when  the 
debts  due  the  execution  creditors  were  incurred. 

The  auditor  (Joseph  Hemphill)  reported,  inter 
ctliaj  that  the  promise  to  give  the  son  |iooo,  for 
work  done  during  his  minority,  when  the  father 
was  entitled  to  the  custody  of  his  child  and  the 
fruits  of  his  labor,  was  without  condderation,  and 
amoimted  to  nothing  more  than  a  promise  to 
give  his  son  that  amount  of  money,  which  he 
failed  to  carry  out  until  sixteen  years  afterwards, 
when  he  was  in  insolvent  circumstances,  upon 
his  own  admission,  and  when  any  such  gift  was 
a  legal  fraud  upon  his  creditors.  As  to  the  other 
J500,  which  went  to  make  up  the  judgment, 
there  was  no  contract  or  agreement  for  wages 
either  proven  or  alleged.  The  son  remained  at 
home  and  continued  to  work  for  his  father  after 
he  was  twenty-one  the  same  as  before ;  he  lived 
in  his  father's  family,  not  as  a  servant  or  laborer, 
but  as  a  son,  and  was  treated  as  such  in  every 
particular.  No  accounts  were  kept,  no  memo- 
randa of  settlements  made,  no  notes  given,  but 
when  about  to  leave  his  father's  house  it  was  just 
agreed  upon  as  being  I500  that  his  father  owed 
him.  This  amounted  to  nothing  more  than  a 
promise  to  make  his  son  a  gift  of  ^500,  which, 
remaining  unexecuted  until  after  the  father  had 
become  insolvent,  was,  as  against  his  creditors, 
fraudulent  and  void. 

The  auditor  was  of  opinion  that,  under  the 
circumstances  of  the  case,  the  confession  of  the 
judgment  for  I1500,  by  the  father  to  the  son, 
was  in  law  fraudulent  and  void.  He  therefore 
disallowed  the  claim  of  Samuel  P.  Brown,  and 
awarded  the  fund  to  the  execution  creditors  in 
the. order  of  priority  of  execution,  assessing  the 
costs  of  the  audit  upon  Samuel  P.  Brown.  • 

To  this  report  Samuel  P.  Brown  filed  excep- 
tions, which  the  Court  (Butler,  P.  J.)  dismissed, 
confirming  the  auditor's  report. 

Samuel  P.  Brown  took  this  appeal,  assigning 
for  error  the  decree  of  the  Coiurt  confirming  the 
auditor's  report. 

Charles  H,  Petmypacker^  for  the  appellant. 

Can  a  child  enforce  a  promise  or  undertaking 
against  a  parent?  Shall  all  the  other  creditors 
be  paid  first?  Poes  the  relation  prevent  the  col- 
lection of  an  honest  debt,  and  imply  that  in  this 
case  the  transaction  was  a  fraud  upon  the  credit- 
ors?   It  is  well  settled  that  when  a  contract  is 


made  between  a  minor  and  an  adult,  the  adult  is 
bound,  though  the  minor  may  not  be. 

Titman  v.  Titman,  14  Sm.  480. 

I  Addison  on  Contracts,  |  154. 

I  Parsons  on  Contracts,  330. 
The  conversation  in  1861  between  the  father 
and  son  created  a  new  relation  between  them; 
it  was,  in  effect,  an  emancipation  of  the  son. 
Undoubtedly  a  father  may  emancipate  a  minor 
child. 

Gaibraith  v.  Black,  4  S.  &  R.  207. 

McCloskey  v.  Cyphert,  3  Casey,  220. 

United  States  v,  Mertz,  2  Watts,  406. 
The  amount  due  the  son  was  settled  and  de- 
termined upon  four  years  before  the  judgment 
was  given.     Such  a  liability  may  be  enforced. 

Ned's  Adm'r  v,  Neel,  9  Sm.  347. 
Wm.  M.  Hayes^  for  the  appellees. 
Upon  the  facts  of  the  case  the  claim  is  clearly 
fraudulent.  The  judgment  was  given  when  the 
obHgor  knew  he  was  in  insolvent  circumstances, 
and  is  therefore  as  against  his  creditors  absolutely 
void. 

This  Court  has  repeatedly  held  that  the  find- 
ings of  an  auditor  upon  the  facts,  which  has  been 
approved  by  the  Court  below,  will  not  be  dis- 
turbed on  appeal,  except  for  flagrant  error. 

May  6,  1878.  The  Court.  This  is  a  case  of 
the  distribution  of  the  proceeds  of  a  sheriff's 
sale  of  personal  property. 

The  contention  is  as  to  the  validity  of  the  judg- 
ment in  favor  of  the,appellant  against  John  Brown. 
The  auditor  found  it  in  law  fraudulent  and  void. 
The  Court  overruled  all  the  exceptions,  confirmed 
the  report,  and  decreed  that  the  fund  be  paid  on 
subsequent  executions.  From  that  decree  this 
appeal  was  taken. 

The  fund  for  distribution  is  ^772.90.  The 
judgment  of  the  appellant  Ls  $1500.  It  was  on 
a  judgment  note  executed  and  entered  of  record 
on  the  13th  December,  1876.  Execution  was 
issued  thereon  and  put  in  the  hands  of  the  sheriflf 
on  the  same  day.  The  levy  was  made  on  the  day 
following.  This  execution  was  first,  in  order  of 
time.  The  consideration  of  the  judgment  was 
services  rendered  by  the  appellant  to  his  father, 
John  Brown,  one  thousand  dollars  thereof  for 
services  while  he  was  a  minor  and  five  hundred 
dollars  for  services  after  he  was  of  full  age. 

That  a  father  may  so  manumit  his  son  as  to  au- 
thorize him  to  contract  with  an  employer,  and 
receive  his  earnings  to  his  own  use,  is  well  estab- 
lished. (Gaibraith  v.  Black,  4  S.  &  R.  407 ; 
United  States  v.  Mertz,  2  Watts,  406.) 

He  may  do  this  although  he  be  insolvent. 
(Holdships  V.  Patterson,  7  Id.  547.)  Although 
he  be  legally  entitled  to  the  wages  of  his  minor 
son,  he  is  not  bound  to  claim  them  for  the  benefit 
of  his  creditors.  (McCloskey  v.  Cyphert,  3 
Casey,  220.)    In  this  last  case  it  was  said  by  Mr. 
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Justice  Black:  '*  This  emancipation  of  the  son 
from  the  father's  control  may  be  as  perfect  when 
they  both  live  together  under  the  same  roof  as  if 
they  were  separated.  The  father's  renimciation 
of  all  legal  right  to  the  son's  labor  is  not  the  less 
absolute  because  other  family  ties  continue  un- 
broken." He  may  so  relinquish  his  right  to  the 
services  of  his  minor  son  that  he  cannot  reassert 
that  right,  either  against  the  son  or  other  persons. 
(Torrens  v,  Campbell,  24  P.  F.  S.  470.) 

The  uncontradicted  evidence  shows  that  in  the 
spring  of  1861,  when  the  appellant  was  sixteen 
years  old,  he  was  negotiating  with  one  Harris  to 
learn  a  trade.  His  father  was  unwilling  that  he 
should  leave  home,  and  proposed  if  he  would  not 
go,  but  remain  with  him  until  he  became  of  age, 
that  he,  the  father,  would  give  the  appell^t 
liooo.  The  son  assented  to  this,  and  remained. 
This  agreement  is  sworn  to  by  both  father  and 
son,  and  by  Mendenhall  Brown,  a  brother  of 
John's,  who  was  present  at  the  conversation  and 
heard  the  arrangement.  Harris  testified  that  in  a 
conversation  he  had  that  same  spring  with  the 
father  in  relation  to  the  proposed  bargain  between 
the  son  and  the  witness,  the  father  said  he  had 
arranged  with  his  son  to  stay  with  him,  and  that 
he  the  son  was  to  have  liooo.  The  appellant 
afterwards  made  the  same  statement  to  the  wit- 
ness. About  the  same  time  William  McFarlan 
swears  the  son  informed  him  of  this  arrangement, 
and  John  D.  Dorian  swears  the  father  told  him 
the  same. 

The  evidence  of  an  agreement  to  pay  for  the 
appellant's  services  after  he  became  of  age  is  not 
so  strong,  nor  need  it  be,  as  the  father  was  not 
then  entitled  to  his  wages.  Mendenhall  Brown 
swears  that  when  the  bargain  was  made  in  1861, 
the  father  told  the  appell^t  that,  after  he  became 
twenty-one  he  would  pay  him  what  other  people 
paid.  The  appellant  testifies:  "The  spring  I 
reached  twenty-one  years  of  age  I  made  an  agree- 
ment with  my  father.  He  agreed  to  give  me  as 
much  as  anybody  else  would  give  me,  if  I  staid 
on  with  him.  I  went  to  work.  The  wages  in 
the  neighborhood  that  time  were  I225  to  I240 
per  year."  He  continued  in  the  service  of  his 
father  seven  years  after  he  became  of  age,  leav- 
ing in  1873.  He  further  testified  that  when  he 
left  in  1873  it  was  agreed  that  these  services  should 
be  I500 ;  and  his  father  agreed  to  allow  him  that 
sum.  The  father  swore  that  he  then  thought, 
and  always  has  since  the  work  was  done,  that  his 
services  were  worth  more  than  #500.  No  wit- 
ness* contradicts  these  facts  sworn  to  in  behalf  of 
the  appellant's  claim.  The  auditor  does  not  find 
they  are  not  proved ;  on  the  contrary,  he  says 
"  he  has  treated  the  testimony  of  Samuel  P.  and 
John  Brown  as  true."  He  appears  to  base  his 
conclusion  that  the  judgment  is  **  in  law  fraudu- 
lent and  void"  on  other  grounds.      He  rests  it 


mainly  on  the  circumstances  under  which  the 
judgment  note  was  given.  It  is  shown  that  when 
John  Brown  was  largely  indebted  and  far  be- 
yond his  ability  to  pay,  he  and  the  appellant  ex- 
pected other  executions  would  be  issued  against 
the  former  in  a  few  days,  and  that  this  judpaent 
was  given  with  the  intention  of  enabling  the  ap- 
pellant to  issue  execution  in  advance  of  those 
likely  to  be  issued  by  other  creditors.  If,  how- 
ever, the  consideration  was  honest  and  the  debt 
justly  due,  it  was  no  fraud  on  the  other  creditors 
to  thus  prefer  the  appellant,  except  as  against  a 
bankrupt  law.  A  debtor  may  prefer  one  creditor 
to  another,  and  such  preference  is  not  fraudulent 
either  in  law  or  in  fact.  (Uhler  v.  Maulfair,  11 
Harris,  481 ;  Hart  v,  Covenhovan,  9  Id.  327; 
Hopkins  v,  Beebe,  2  Casey,  85.)  A  debtor  may 
even  prefer  a  bona  fide  creditor  by  a  confession 
of  judgment,  although  the  claim  were  not  enfora- 
able  at  law.  (Keen  v,  Kleckner,  6  Wright,  529.) 
It  therefore  follows  that  undue  effect  was  given 
to  the  fact  that  the  judgment  was  confessed,  with 
a  view  of  giving  the  appellant  a  preference  over 
creditors.  In  so  holding  it  is  not  necessary  to 
impair  any  of  the  authorities  declaring  the  effect 
that  should  be  given  to  an  auditor's  finding  of 
facts,  but  we  dissent  from  the  legal  conclusions 
deduced  from  those  facts.  All  the  facts  found 
did  not  justify  the  conclusion  that  the  judgment 
was  in  law  fraudulent  and  void. 

The  auditor  has  not  found  at  what  time  the 
debt  due  to  any  of  the  appellees  originated.  A 
careful  examination  of  the  evidence  flails  to  show 
that  in  1861,  or  1866  or  1873,  when  John  Brown 
made  these  several  contracts  with  the  appellant, 
he  was  indebted  to  any  other  person  who  could 
be  injured  thereby. 

As  no  just  cause  is  shown  for  postponing  the 
claim  of  the  appellant,  all  reason  for  imposing 
the  costs  of  the  audit  on  him  is  removed. 

Decree  reversed  at  the  costs  of  the  appellees, 
and  it  is  now  ordered,  adjudged,  and  decreed  that 
the  costs  of  the  audit  be  paid  out  of  the  fund,  and 
the  residue  thereof,  to  wit,  I698.90,  be  paid  to 
the  appellant. 

Opinion  by  Mercur,  J. 


Jan.  '78.  March  20, 1878. 

Trimble,  Britton  ft  Co.'s  Appeal. 
Caroline  Williams'  Appeal. 

Landlord  and  tenant — Lease  to  husband  and 
wife — Distress — Landlords  claim  on  proceeds 
of  sheriff^  s  sale — Husband  and  wife. 

C  ,  a  married  woman,  carried  on  business  with  her  sept* 
rate  estate  in  a  building  which  by  the  lease  was  expiessed 
to  be  demised  to  her  alone ;  her  husband,  however,  ilso 
signed  the  lease,  Joining  her  la  all  the  covenaQCs  thereof 
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A  sale  of  her  goods  having  been  made  by  the  sheriff,  the 
landlord  claimed  his  rent  out  of  the  proceeds : 

Held  (affirming  the  decree  of  the  Court  below),  that  the 
demise  was  to  the  husband  as  well  as  to  the  wife,  and  that 
her  goods  being  on  the  premises  would  have  been  liable  to 
distress ;  and  that  consequently  the  landlord  was  entitled 
to  rent  out  of  the  proceeds  of  their  sale. 

Appeals  from  the  Common  Pleas  of  Schuylkill 
County. 

These  were  two  several  appeals  by  Trimble, 
Britton  &  Co.,  and  by  Caroline  Williams  from  a 
decree  distributing  the  proceeds  of  a  sheriffs 
sale  of  certain  personal  property  belonging  to 
the  said  Caroline  Williams. 

Trimble,  Britton  &  Co.  had  obtained  judgment 
against  Mrs.  Williams  for  1 794. 02,  and  issued 
the  execution  on  which  the  money  in  court  was 
made.  The  proceeds  of  the  sale  amounted  to 
^332.48,  out  of  which  John  B.  Reber,  landlord, 
claimed  I322.28  for  arrears  of  rent.  The  follow- 
ing facts  were  stated  for  the  opinion  of  the 
Court  :— 

Mrs.  Williams,  the  defendant  in  the  execution, 
having  a  separate  estate  engaged  in  business  on 
her  own  account,  with  the  consent  of  her  hus- 
band, John  T.  C.  Williams,  who  acted  as  her 
agent  in  buying  and  selling  goods.  By  lease 
dated  May  8,  1876,  John  B.  Reber  "let  unto 
Mrs.  Caroline  Williams"  premises  in  which  she 
carried  on  the  business,  and  in  which  the  goods 
sold  by  the  sheriff  were  found,  but  the  covenants 
of  the  lease,  among  which  was  a  covenant  that 
all  property  in  the  premises  should  be  liable  to 
distress,  were  entered  into  jointly  by  her  and 
John  T.  C.  Williams,  her  husband,  both  signing 
the  lease. 

Under  these  facts,  Trimble,  Britton  &  Co.  and 
Mrs.  Williams  contested  the  landlord's  claim,  on 
the  ground  that,  there  being  no  demise  to  the 
husband,  and  the  contract  of  the  wife  being  void, 
no  warrant  of  distress  could  have  issued  against 
either,  and  consequently  that  there  could  be  no 
claim  upon  the  fund. 

The  Court  below  entered  a  decree  in  favor  of 
the  landlord,  and  these  appeals  were  taken. 

James  Ryan  and  G,  E,  Farquhar  (with  them 
F,  W.  Hughes)y  for  the  appellants. 

The  only  question  is  whether  the  demise  created 
the  relation  of  landlord  and  tenant  between 
Reber  and  Williams  or  his  wife.  The  demise  is 
to  the  wife  alone  by  its  terms.  Nothing  is  de- 
mised to  the  husband,  who  simply  joins  in  the 
covenants  in  consideration  of  the  lease  to  his 
wife. 

It  is  clear  that,  at  the  common  law,  the  wife 
could  not  contract  in  this  case,  and  no  power  to 
do  so  is  created  by  the  Act  of  1848. 

Neither  husband  nor  wife  was  a  tenant  then 
under  the  lease,  and  no  right  to  distress  existed  in 
the  landlord. 


Mason  Werdman^  contra.  It  is  a  question  of 
construction  whether  the  lease  was  not  to  the 
husband  and  wife  jointly.  If  so,  the  wife's 
goods  being  on  the  premises  were  liable  to  dis- 
tress. 

April  I,  1878.  The  Court.  The  lease  in 
this  case  on  its  face  is  to  the  husband  as  well  as 
to  the  wife.  He  became  bound  for  all  its  cove- 
nants. As  to  John  B.  Reber,  the  landlord,  all 
property  on  the  premises,  whether  of  the  husband 
or  the  wife,  became  liable  to  his  distress  for  the 
rent.  His  right  to  distrain  does  not  flow  from 
her  covenant  or  his  relation  as  tenant,  but  from 
the  common  law,  as  an  incident  to  the  lease  to 
the  husband,  a  right  to  distrain  for  his  rent  all 
property  found  upon  the  leased  premises,  not 
within  the  well-known  exceptions  on  account  of 
trade,  etc.  It  is  this  right  which  the  Legislature 
intended  to  protect  when  it  gave  to  a  landlord 
his  preference  in  payment  out  of  the  proceeds  of 
sale  of  the  goods  found  on  the  premises,  and  lia- 
ble for  the  rent. 

We  see  no  error  in  the  record,  and  therefore 
affirm  the  decree,  and  dismiss  each  appeal  above 
stated,  with  costs  to  be  paid  by  the  respective 
appellants. 

Per  Curiam. 


Oct.  &  Nov.  *77,  247.  Nov.  21,  1877. 

Snyder  v.  The  Commonwealth. 

Criminal  law — Evidence — Inadmissibility  of,  to 
prove  a  different  crime  from  the  one  charged — 
General  reputation —  What  evidence  culmissible 
to  prove. 

The  defendant  was  indicted  for  the  murder  of  an  ille- 
gitimate child  of  his  daughter.  The  daughter  testified,  on 
3ie  trial,  that  her  father,  me  defendant,  was  the  father  of  the 
child,  and  that  he  had  killed  itby  smothering  it  in  a  feather 
bed.  The  defendant,  in  order  to  throw  discredit  upon 
this  witne<is,  proved  that  prior  to  making  this  charge  for 
mucder,  this  same  daughter  had  charged  him  with  inces- 
tuous rape.  The  Court  allowed  the  daughter  to  testify, 
under  exception,  that  the  charge  of  rape  was  true: 

Held,  that  the  evidence  was  improperly  admitted. 

The  defendant  having  introduced  evidence  of  his  pre- 
vious good  character,  the  Commonwealth,  in  order  to  re- 
but this  evidence,  offered  to  prove  by  a  witness  that  he, 
the  witness,  had  heard  frequent  complaints  made  by  the 
children  of  defendant  of  his  cruelty  towards  them. 

Held  (reversing  the  Court  below),  that  the  evidence  was 
inadmissible. 

Error  to  the  Court  of  Oyer  and  Terminer  of 
Crawford  County. 

Charles  Snyder  was  indicted  for  the  murder  of 
an  illegitimate  child  of  his  daughter  Marietta. 

On  the  trial  of  the  case  Marietta,  the  daughter. 
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on  the  part  of  the  Commonwealth^  testified  in 
chief  that  the  child  was  bom  in  July,  1876,  and 
that  the  defendant  was  the  father  of  the  child; 
that  soon  after  the  child  was  bom  her  father 
wrapped  it  in  a  feather  bed  and  put  it  in  a  chest  in 
the  room,  and  on  the  next  moming  took  it  away. 
On  cross-examination  the  witness  admitted  that 
she  was  asleep  when  the  child  was  put  in  the 
chest,  and  that  her  mother  had  told  her  that  her 
father  had  disposed  of  the  child  in  that  way. 

The  defence  was  founded  upon  the  utter  im- 
probability of  the  case,  the  good  character  hither- 
to borne  by  the  defendant,  and  the  unworthiness 
of  the  daughter,  Marietta,  of  any  belief.  The 
defendant  proved  that  two  charges  had  been 
made  against  him  prior  to  this:  one  by  the 
daughter  for  incestuous  adultery  with  her,  and 
another  by  a  friend  of  the  daughter,  and  using 
her  as  a  witness,  for  incestuous  rape.  The  de- 
fendant also  produced  a  great  number  of  witnesses 
from  the  neighborhood  to  prove  his  good  char- 
acter. 

In  rebuttal,  the  prosecution  recalled  the  daugh- 
ter and  offered  to  prove  by  her  that  the  charge 
for  incestuous  rape  was  true.  The  defendant  ob- 
jected to  this  evidence  as  irrelevant.  The  objec- 
tion was  overruled,  the  evidence  received,  and  a 
bill  sealed  for  defendant.  In  answer  to  the  tes- 
timony as  to  the  defendant's  general  character, 
the  prosecution  called  one  Davidson  and  offered 
to  prove  by  him  complaints  by  the  children  of 
defendant  of  his  cruelty  towanis  them  prior  to 
the  commencement  of  this  prosecution.  The 
defendant  objected  to  this  because  it  was  not 
evidence  of  general  reputation.  Objection  over- 
ruled and  bill  sealed  for  defendant. 

The  jury  rendered  a  verdict  of  guilty  of  murder 
in  the  second  degree,  and  the  defendant  was 
sentenced  to  the  Penitentiary  for  a  term  of  eight 
years  and  two  months.  The  defendant  took  this 
writ,  assigning  for  error  the  admission  of  the  tes- 
timony of  the  daughter  to  prove  the  tmth  of  the 
charge  of  rape,  and  the  admission  of  the  testi- 
mony of  Davidson. 

H.  L,  Richmona  {A.  B,  Richmona'ynth  him), 
for  plaintiff  in  error. 

The  testimony  of  the  daughter  that  the  charge 
of  rape  was  true  was  inadmissible.  The  defend- 
ant was  on  trial  for  murder,  and  this  evidence 
tended  to  prove  a  distinct  offence.  The  object 
of  proving  that  such  charge  had  been  made  was 
to  discredit  the  daughter  by  showing  that  she  had 
made  these  charges  and  said  nothing  of  the  alleged 
murder  at  the  time,  and  proof  that  the  charge 
was  true  in  no  wise  tended  to  strengthen  her 
testimony. 

Evidence  of  character  must  go  to  show  genera/ 
character,  and  no  evidence  of  particular  acts  is 
admissible  to  prove  good  or  bad  character. 

Pearson  Churchy  contra,  furnished  no  paper- 
book  to  the  Court. 


Jan.  7, 1878.  The  Court.  The  paper  book 
of  the  plaintiff  in  error  is  very  defective.  It  lacb 
much  that  would  assist  us  in  acquiring  a  dear 
understanding  of  the  case.  Unfortunately  the 
defect  is  in  no  manner  removed  by  the  defend- 
ant, who  has  omitted  tofumishuswithanypq)er- 
book.  We  are  therefore  left  to  grope  our  way  as 
best  we  can.  Whenever  an  argument  is  needed 
on  the  part  of  a  defendant,  justice  to  the  cause 
and  to  the  Court  requires  that  a  paper-book  be 
prepared. 

The  plaintiff  in  error  was  indicted  for  murder. 
He  was  charged  with  the  murder  of  an  illegiti- 
mate child  of  his  daughter.  The  daughter  was  a 
witness  against  her  &ther.  As  we  understand 
her  testimony,  she  swore,  at  least  in  chief,  to 
being  present  and  hearing  him  commit  an  act 
which  resulted  in  the  death  of  her  child.  On  the 
•part  of  the  defence  it  was  claimed  that  this  pro- 
secution was  a  wicked  scheme  to  ruin  and  de- 
stroy him ;  that  the  charge  of  murder  was  not  at 
first  made.  To  show  this  fact  and  thus  to  cast 
discredit  on  the  testimony  of  the  daughter,  the 
plaintiff  in  error  gave  in  evidence  two  transcripts 
of  complaints  against  him,  made  afler  the  alleged 
killing  of  the  child.  One  made  by  the  daughter 
charging  him  with  incestuous  adultery  with  her; 
the  other  by  a  friend  of  hers,  using  her  as  a  wit- 
ness, charging  him  with  incestuous  rape.  We  do 
not  understand  that  the  plaintiff  in  error  affirmed 
or  denied  the  truth  of  the  facts  averred  in  either 
of  those  complaints.  His  object  in  giving  them 
in  evidence  was  to  show  that  she  did  not  then 
charge  him  with  murder ;  but  with  other  and 
lesser  offences.  By  proving  that  those  offences 
only  were  then  charged  against  him,  he  sought 
to  impair  the  force  of  her  testimony  in  regard  to 
her  knowledge  of  his  having  previously  commit- 
ted the  murder  ilow  claimed. 

As  rebutting,  the  daughter  was  called  and  per- 
mitted to  testify,  under  exception,  that  the  com- 
plaint charging  the  rape  was  true.  We  can- 
not see  how  this  evidence  was  rebutting.  It  in 
no  manner  contradicted  the  fact,  that  she  did 
not  then  charge  the  crime  of  miuxler  to  have 
been  committed  by  him. 

Its  effect,  however,  was  highly  prejudicial  to 
the  accused.  The  indictment  did  not  charge 
him  with  the  commission  of  any  rape.  He  was 
not  being  tried  for  such  a  crime.  Without  notice 
or  opportimity  to  prepare  a  defence  against  a 
charge  of  such  an  infamous  crime,  this  evidence 
went  to  the  jury.  It  was  in  manifest  disregard 
of  the  rule  of  law  that  the  evidence  offered  must 
correspond  with  the  allegations,  and  be  confined 
to  the  point  in  issue.  Here  he  was  on  trial  for 
the  commission  of  one  felony,  but  the  Court  ad- 
mitted testimony  of  his  having  committed  another 
felony  of  an  entirely  separate  and  distinct  char- 
acter.   The  two  could  not  have  been  joined  in 
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the  same  indictment.  In  case  the  direct  evidence 
of  the  homicide  was  not  entirely  satisfactory  to 
the  jury,  yet  they  may  readily  have  concluded, 
if  he  was  such  a  monster  as  to  have  committed  a 
rape  on  his  own  daughter,  he  had  a  heart  suffi- 
ciently depraved  to  commit  the  murder  charged 
against  him.  The  evidence  was  not  rebutting, 
nor  was  it  pertinent  to  the  issue.  He  was  denied 
that  protection  on  his  trial  which  the  law  gives  to 
every  person  charged  with  the  commission  of 
crime. 

We  are  not  informed  at  what  stage  of  the  case, 
nor  for  what  purpose,  the  evidence  covered  by 
the  setond  assignment  was  offered.  We  infer 
the  object  of  it  was  to  prove  a  reputation  for 
cruelty,  in  answer  to  a  general  reputation  for 
good  character  shown  by  the  accused.  If  so,  it 
was  improperly  received.  Character  can  be  im- 
peached only  by  evidence  of  general  reputation, 
and  not  by  evidence  of  particular  acts  of  miscon- 
duct. It  should  be  YrhdX  people  in  general  say, 
and  not  what  others  say.  (Wike  v,  Lightner,  1 1 
S.  &  R.  198.) 

The  offer  in  this  case  fell  far  short  of  the  re- 
quirements of  the  rule.  It  was  not  to  prove  any 
general  reputation.  It  was  not  to  show  by  the 
oath  of  a  witness  that  he  had  actually  ever  com- 
mitted a  cruel  act.  It  was  merely  that  his  chil- 
dren had  frequently  complained  of  his  cruelty 
towards  them.  The  complaints  of  his  children 
did  not  necessarily  establish  a  general  reputation. 
If  they  had  not,  it  was  error  to  admit  them  in 
evidence.  If  they  had,  then  the  general  reputa- 
tion should  have  been  proved  as  a  fact  and  the 
complaints  of  a  few  persons  should  not  have  been 
received,  for  the  jury  to  infer  a  general  reputa- 
tion therefrom. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Mercur,  J. 


€i>mmon  llleag— IBquitg. 


C  P.  No.  2.  Janoary,  1878. 

The  Third  Reformed  Dutch  Church  of 
Philadelphia  v.  Fox  et  al. 

Estoppel — Co-ordinate  jurisdiction — Trustee — 
Account. 

A  bill  in  equity  filed  on  behalf  of  a  church  b7  members 
daiming  to  be  die  rightful  corporation,  and  who  are  so 
adjiidg^  in  the  proceeding,  is  conclusive  on  the  church 


in  a  subsequent  proceeding  relative  to  a  branch  of  the  same 
matter. 

A  bill  asking  for  the  removal  of  a  trustee  for  mis- 
management, and  that  he  be  compelled  to  deliver  up 
the  property  in  his  hands,  implies  a  prayer  for  an  account, 
and  an  account  in  such  a  case  having  been  refused  by  a 
co-ordinate  tribunal,  its  action  will  not  be  reviewed  here 
in  a  suit  between  substantially  the  same  parties,  but  such 
further  relief  as  the  plaintifis  are  entitled  to  must  be  ob- 
tained in  the  original  forum. 

Sur  demurrer  to  bill. 

The  bill  set  forth  the  proceedings  in  the  case 
of  Jones  V,  Wadsworth  (reported  4  Weekly 
Notes,  514),  and  ended  the  recital  of  those  pro- 
ceedings with  the  words,  "To  that  suit  your 
orator  was  not  a  party;**  that,  in  obedience  to 
the  decree  in  said  suit  made,  the  church  property 
had  been  surrendered  to  the  plaintiffs  therein, 
without  prejudice  to  the  rights  of  the  plaintiff 
herein  to  insist  upon  an  account  of  the  rents, 
issues,  and  profits  of  the  property  so  surrendered ; 
that  such  an  account  had  been  demanded  and 
refused;  that  certain  suits  had  been  instituted 
against  the  plaintiff  by  the  defendants,  severally, 
upon  plaintiff's  promissory  notes ;  to  which  suits 
plaintiff's  right  to  an  account,  as  aforesaid,  was  a 
set-off,  not  pleadable  in  law,  but  cognizable  in 
equity  in  a  bill  for  an  account. 

The  bill  prayed  for  an  account  and  for  an  in- 
junction restraining  defendants  from  prosecuting 
their  said  actions  at  law. 

The  defendants  demurred  on  the  ground  that 
the  whole  question  of  a  right  on  the  part  of  com- 
plainant to  have  compensation  from  the  defen- 
dants, and  to  have  an  account  of  the  rents,  issues, 
and  profits  of  the  church  property,  had  been 
finally  adjudicated  in  the  suit  of  Jones  v.  Wads- 
worth,  supra. 

A.  B.  Shearer  and  Geo.  W.  Biddle,  for  the 
demurrer. 

Plaintiff  is  estopped  from  maintaining  this  suit 
by  the  decision  in  Jones  v.  Wadsworth;  the 
Courts  look  beyond  the  nominal  party,  and  treat 
as  the  real  parties  all  whose  interests  are  involved 
in  the  issue. 

Cecil  v:  Cecil,  19  Md.  72. 
Manly  t;.  Kidd,  33  Miss.  141. 
Castle  V.  Noycs,  14  N.  ¥•  329. 
Doty  V.  Brown,  4  N.  Y.  71. 
Sargent  v,  Fitzpatrick,  4  Gray,  511. 
Peterson  v.  Lothrop,  10  Casey,  223. 

C.  Stuart  Patterson  and  William  A.  Porter , 
contra. 

Since  the  Court  of  Common  Pleas  No.  i  de- 
creed that  Jones  was  entitled  to  receive  the 
property  of  the  corporation,  it  becomes  the  duty 
of  the  misappropriating  trustees  to  exhibit  an 
account  without  regard  to  what  may  appear  on 
the  face  thereof. 

Coleman's  Appeal,  12  Sm.  252. 

The  further  argument  against  the  demurrer  is 
stated  in  the  opinion  of  the  Court,  infra. 
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Jan.  12, 1878.  TheCourt.  This  case  comes 
before  us  on  a  demurrer  to  a  bill  filed  by  the 
Third  Reformed  Dutch  Church  against  Henry  J. 
Fox  and  nine  others,  praying  for  an  account, 
and  that  the  defendants  be  restrained  by  an  in- 
junction from  prosecuting  certain  suits  which 
they  have  brought  against  the  complainant.  It 
appears  that  the  defendants  were,  together  with 
one  Daniel  S.  Jones,  trustees  of  the  corporation 
plaintiff,  and  held  or  were  possessed  of  its  per- 
sonal and  real  estate  and  collected  the  rents  and 
profits,  and  that  upon  a  bill  filed  against  them  by 
Jones  and  others  as  members  of  the  church,  they 
were  removed  from  the  trust  and  directed  to  de- 
liver the  property  in  their  hands  to  Jones  as  the 
only  remaining  trustee;  but  it  also  appears  that 
the  Court  refused  to  order  them  to  account  for 
the  rents  and  profits,  thus  virtually  excepting  so 
much  of  the  fund  as  had  been  derived  from  that 
source  from  the  operation  of  the  decree.  The 
complainant  took  an  appeal  from  this  portion  of 
the  decree,  but  it  was  confirmed  by  the  Court 
above,  and  the  defendants'  contention  is  that 
the  question  raised  by  the  present  bill  is  res  ad- 
Judicata^  and  having  been  determined  by  a  com- 
petent tribunal  cannot  be  again  put  at  issue. 

The  complainant's  counsel  made  an  ingenious 
,  argument  in  reply  to  this  defence,  which  may  be 
ranged  under  the  following  heads: — 

I  St.  This  proceeding  is  instituted  by  the  church 
as  a  corporation  while  the  former  bill  was  filed 
by  the  church  members  on  its  behalf,  and  as  the 
parties  are  not  the  same  there  can  be  no  estop- 
pel. 

2d.  The  question  was  not  before  the  Court  in 
the  former  suit  because  the  bill  did  not  pray  for 
an  account,  and  when  the  complainant  asked  for 
leave  to  amend  it  was  refused. 

3d.  Agreeably  to  Winebrenner  v.  Colder  (7 
Wright,  244),  the  point  could  not  arise  under  a 
bill  filed  by  the  members  of  the  church  as  such, 
nor  until  it  was  restored  to  its  normal  condition 
through  the  reorganization  which  has  since  oc- 
curred. 

4th.  The  decree  under  the  first  biU  is  in  its 
literal  acceptation  self-contradictory,  and  should 
receive  a  liberal  interpretation.  It  cannot  be 
that  the  Court  meant  to  declare  that  the  remain- 
ing trustee,  Jones,  was  entitled  to  receive  the 
property  of  the  corporation,  and  yet  deny*  him 
the  account  which  might  be  requisite  to  ascertain 
and  enforce  the  right  established  by  the  decree. 
Conceding  that  the  defendants  were  not  answer- 
able for  so  much  of  the  rents  and  profits  as  they 
had  laid  out  in  good  faith  for  purposes  which, 
though  not  strictly  authorized  were  yet  cognate 
to  the  trust,  it  would  still  be  their  duty  to  make 
good  whatever  sums  were  wilfully  misappropri- 
ated and  to  pay  over  any  amount  that  remained 
imspent. 


The  argument  under  the  first  point  is  mani- 
festly unsound.  Judgments  not  only  bind  par- 
ties but  privies,  or  in  other  words,  persons  who, 
though  not  actually  before  the  Court,  are  yet  in 
contemplation  of  law  represented  by  those  who 
appear  or  have  been  duly  summoned.  It  is  not 
always  easy  to  apply  the  rule,  but  we  shall  seldom 
err  if  we  follow  this  criterion :  Could  the  person 
whom  an  adverse  decree  or  judgment  is  alleged 
to  bind  rely  upon  it  as  conclusive  if  it  were  in 
his  favor?  Taking  this  as  the  test,  there  can  be 
no  doubt  here,  because  the  plaintiff  concedes, 
and  it  is,  indeed  part  of  the  case  set  forth  in  the 
bill,  that  the  defendants  are  precluded  from  al- 
leging that  the  property  in  their  hands  could  be 
diverted  from  the  Dutch  Reformed  Church,  or 
used  for  the  support  of  any  other  sect  or  denomi- 
nation. It  is  a  rule  of  common  sense  as  well  as 
of  jurisprudence,  that  no  one  shall  impugn  the 
foundation  upon  which  he  builds,  and  as  the  cor- 
poration plaintiff  has  the  benefit  of  the  decree,  so 
it  must  accept  the  burden  and  cannot  rely  on 
that  part  which  makes  for  it  and  reject  the  rest. 

The  second  ground  on  which  the  complainant 
seeks  to  escape  from  the  conclusive  operation  of 
the  decree  is  also  insufficient.  In  determining 
whether  a  question  is  sufficiently  before  a  court 
to  be  a  subject  of  adjudication  we  must  be  guided 
by  the  pleadings,  and  there  can  be  no  doubt  that 
a  bill  asking  for  the  removal  of  a  trustee  for  mis- 
management, and  that  he  be  compelled  to  deliver 
up  the  property  in  his  hands,  implies  a  prayer 
for  an  account  as  a  necessary  and  proper  means 
to  attain  the  end  in  view;  but  if  this  were  not  so 
an  account  might  clearly  be  decreed  under  the 
general  prayer  for  relief,  as  being  incident  to  it 
and  in  accordance  with  the  drift  and  tenor  of 
such  a  bill.  This  proposition  does  not  conflict 
with  the  complainant's  argument  which  is  in  it- 
self entirely  just,  that  the  refusal  of  a  court  to 
permit  a  distinct  subject  of  litigation  to  be  intro- 
duced by  amendment  during  the  course  of  a  suit 
at  law  or  in  equity,  is  simply  what  it  purports  10 
be,  a  declaration  that  the  matter  will  not  be  con- 
sidered then  and  there,  and  does  not  preclude 
the  party  from  resorting  to  any  remedy  that 
would  Tiave  been  open  to  him  if  the  amendment 
had  not  been  proposed  and  rejected. 

The  third  point  made  by  the  complainant  can- 
not be  sustained.  It  is,  as  we  have  seen,  that 
the  decree  when  duly  interpreted  is  not  that 
the  outgoing  trustees  shall  be  exonerated  fi"om 
accounting,  but  that  so  much  of  the  fund  as  was 
actually  expended  for  the  salary  of  the  minister 
and  the  maintenance  of  divine  worship  shall  be 
viewed  as  money  laid  out  for  the  use  of  the  con- 
gregation. In  plain  terms  this  is  an  allegation 
that  the  Court  committed  a  mistake  in  declaring 
that  the  defendants  were  not  under  an  obligation 
to  account,  when  what  it  meant,  and  should  have 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


401 


said  was  that  they  might  account  in  a  particular 
way. 

If  such  a  mistake  had  actually  been  made,  it 
could  not  be  investigated  or  corrected  here,  be- 
cause a  court  has  no  power  to  revise  the  judg- 
ment of  a  co-ordinate  tribunal  and  set  it  aside  as 
contrary  to  the  evidence  or  erroneous  in  point  of 
law.    Interest  reipublica  ut  sit  finis  litium^  and 
the  rule  depends  on  considerations  which  con- 
cern the  parties  not  less  than  the  community  at 
large.    If  the  first  judgment  could  be  thus  sub- 
verted, the  second  might  share  the  same  fate, 
and  the  unhappy  litigants  would  be  inclosed  in  a 
vicious  circle  from  which  there  would  be  no  es- 
cape. .  No  hardship,  however  great,  will  justify  a 
departure  from  this  principle ;  and  one  who  reads 
the  able  and  well  considered  opinion  of  Judge 
Allison,  will  be  slow  to  believe  that  there  is  such 
hardship  here,  or  that  he  overlooked  the  obvious 
point  now  pressed  with  so  much  earnestness  by 
the  complainant.     Had  it  been  contended  or  al- 
leged before  him  that  the  defendants  held  an  un- 
expended balance,  or  that  they  had  diverted  the 
funds  of  the  church  to  their  own  iise,  he  would 
unquestionably  have  ordered  them  to  account; 
but  it  is  not  less  clear  that  if  it  was  tacitly  con- 
ceded that  the  whole  fund  had  been  laid  out  in 
keeping  the  church  open  for  the  use  of  the  con- 
gregation   and   supplying    them  with    spiritual 
food,  such  a  decree  might  properly  be  refused  on 
the  ground  of  equitable  estoppel  indicated  in  the 
court  below,  and  adopted  by  the  Supreme  Court 
when  the  case  came  before  it  on  appeal. 

The  fourth  point  still  remains,  and  is  not  free 
from  difficulty.  If,  as  the  case  of  Winebrenner 
V.  Colder  imports,  the  demand  for  an  account 
was  premature  and  rejected  on  that  ground,  the 
church  is  not  precluded  from  renewing  its  appli- 
cation. An  adjudication  does  not  operate  as  an 
estoppel  unless  the  merits  are  before  the  court, 
and  can  legally  be  considered.  A  judgment  at 
law  speaks  for  itself  and  will  not  be  narrowed  or 
enlarged  by  the  reasons  given  for  the  decision, 
but  in  considering  a  decree  in  equity  we  may 
look  to  the  opinion  of  the  Court  for  an  explana- 
tion of  the  extent  and  operation  of  the  decree. 
If  Judge  Allison  relied  on  the  ground  of  estop- 
pel in  refusing  an  account,  he  also  relied  on  the 
want  of  proper  parties  and  on  the  authority  of 
Winebrenner  v.  Colder.  On  the  other  h^d, 
the  Supreme  Court  gave  as  their  sole  reason  that 
there  had  been  such  encouragement  and  acqui- 
escence as  justified  a  chancellor  in  refusing  to 
interfere. 

The  question  may  be  a  doubtful  one  in  view 
of  these  considerations,  but  I  need  not  pursue 
the  inquiry  further  because  what  has  been  said 
renders  it  plain  that  we  cannot  proceed  in  this 
case  without  intruding  on  ground  that  has  been 
preoccupied.  This  might  not  be  enough  to  jus- 
VoL.  v.— 26 


tify  the  dismissal  of  the  bill  if  this  were  the  only 
court  open  to  the  church  and  it  could  i^ot  knock 
at  any  other  door,  but  we  think  that  there  is  an- 
other remedy  more  in  harmony  with  Winebren- 
ner V,  Colder,  and  the  fundamental  rules  of  equity 
procedure. 

The  proceedings  under  the  former  bill  culmi- 
nated in  an  order  on  the  defendants  to  surrender 
the  property  which  they  held,  to  Jones  as  the 
duly  authorized  representative  of  the  church,  and 
the  only  party  qualified  to  act  on  its  behalf.  It 
is  on  that  decree  that  the  whole  fabric  of  the  bill 
depends,  and  if  the  complainant  is  entitled  to  an 
account,  it  is  as  a  means  of  carrying  the  decree 
into  effect.  Moreover,  the  complainant  claims, 
so  far  as  this  litigation  is  concerned  through 
Jones,  and  is  subject  to  all  the  considerations 
which  would  have  affected  him.  Now,  agreeably 
to  the  argument  which  has  been  pressed  upon  us, 
and  it  is  the  only  one  on  which  the  complainant 
can  succeed,  what  the  Court  determined  in  the 
original  suit  was  in  effect  not  that  the  defendants 
were  not  under  an  obligation  to  account,  but 
that  such  a  decree  could  not  legitimately  be  made 
until  the  existing  disorder  had  been  remedied, 
and  then  only  at  the  instance  of  the  corporation 
or  of  its  trustees.  Adopting  this  view  of  the 
case,  and  taking  it  for  granted  that  the  defendants 
have  withheld  some  portion  of  the  fund  to  which 
Jones  was  entitled  under  the  decree,  the  proper 
course  for  Jones,  or  for  the  complainant  coming 
forward  in  his  stead,  obviously  is  not  to  have 
recourse  to  another  tribunal,  but  to  file  a  supple- 
mental bill  in  the  court  which  pronounced  the 
judgment,  setting  forth  the  order  which  it  had 
made,  the  wrong  done  by  the  defendants  in  re- 
fusing to  obey,  and  asking  for  a  discovery  and 
account  as  a  means  for  making  the  order  effec- 
tual. As  between  co-ordinate  jurisdictions  that 
which  first  attaches  is  exclusive,  and  it  is  not  less 
clear  that  jurisdiction  does  not  cease  on  judg- 
ment, but  extends  to  all  the  measures  requisite  to 
execute  the  judgment.  Hence,  when  the  object 
is  not  to  establish  a  controverted  right,  but  to 
enforce  one  that  has  been  adjudicated,  the  proper 
tribunal  is  that  which  rendered  the  decree  and 
other  courts  should  refuse  to  intervene  unless 
the  circumstances  are  such  that  relief  cannot  be 
given  in  the  original  forum.  If  the  rule  were 
not  legally  imperative,  it  should  still  be  observed 
in  deference  to  comity  and  to  prevent  the  con- 
flict of  jurisdiction  which  might  otherwise  ensue. 
It  follows  that  if  the  complainant  is  entitled  to  a 
remedy  it  must  be  sought  elsewhere,  and  the  bill 
is  consequently  dismissed  without  prejudice  to 
the  right  to  apply  to  the  Court  of  Common  Pleas 
No.  I  for  the  decree  which  we  refuse. 

Opinion  by  Hare,  P.  J. 
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C.  P.  No.  2. 


Conrad  v.  Smith. 


March  11,1878. 


Pleadings — Demurrer — Traverse  of  matters  of 
inference  of  law — Ground-rent — Arrears  of— 
Personal  liability  of  a  purchaser  of  land  sold 
under  a  municipal  claim  for  taxes. 

A.  being  seized  of  land  in  fee  conveyed  it  to  B. ,  reserv- 
ing a  ground-rent  which  B.  covenanted  to  pay.  The  pre- 
mises were  subsequently  sold  and  conveyed  by  the  sheriff 
to  the  defendant,  under  a  judgment  rendered  on  a  claim 
filed  by  the  city  for  unpaid  taxes  against  C. : 

Held^  that  as  the  judgment  was  in  rem,  B.*s  estate 
vested  under  the  sherifl's  sale  in  the  defendant,  and  that 
the  defendant  was  personally  liable  for  the  fulfilment  of  the 
covenant,  whether  C.  did  or  did  not  enter  or  hold  under 
B. ,  and  even  if  he  derived  title  from  a  different  source,  un- 
less A.  was  not  seized  or  his  title  is  paramount. 

Demurrer  to  pleas. 

Covenant  for  arrears  of  ground-rent. 

The  declaration  set  forth  that  Elizabeth  Jones, 
the  plaintiffs  assignor,  being  seized  of  certain 
premises  conveyed  them  in  fee  to  one  Sheppard, 
reserving  a  yearly  ground-rent  of  1 204 J,  with 
the  usual  (express)  covenants  by  Sheppard  to  pay 
the  rent  as  and  when  the  same  fell  due ;  that  after 
this  conweyance  a  scire  facias  on  a  municipal 
claim  by  the  city  of  Philadelphia  for  unpaid  taxes 
was  issued  j^nst  the  said  lot,  and  against  one 
M.  Conrad  as  the  owner  or  reputed  owner;  that 
judgment  thereon  was  obtained,  and  the  lot  under 
this  judgment  sold  at  sheriffs  sale  to  James  M. 
Smith  the  defendant,  "whereby all  the  property, 
claim,  and  demand  whatsoever  of  him,  the  said 
George  Sheppard^  the  original  grantee,  and  of 
every  one  claiming  under  him  became  and  was 
vested  in  the  defendant." 

The  defendant  pleaded  the  general  issue,  and 
specially  (i)  That  his  estate  was  not  derived  from 
Elizabeth  Jones,  or  any  one  claiming  under  her. 
{2)  That  it  was  not  derived  from  Sheppard,  the 
iilleged  covenantor.  (3)  That  the  sheriffs  deed 
^conveying  the  property  to  him  created  no  priv- 
ity of  estate  or  tenure  between  either  Elizabeth 
Jones  or  Osborne  Conrad  the  plaintiff  (her  as- 
signee), and  the  defendant.  The  defendant  de- 
murred on  the  ground  that  the  pleas,  though  in 
form  traverses  did  not  deny  any  fact  averred  in 
the  declaration,  but  traversed  matters  wliich  were 
inferences  of  law. 

Geo,  BiddUy  for  the  demurrer. 

The  pleas  do  not  tiaverse  any  averment  of  fact 
an  the  narr.  Whether  or  not  under  these  aver- 
•raents  there  does  exist  such  a  privity  of  tenure 
l)etween  James  M.  Smith  who  bought  the  land 
under  a  judgment  on  a  municipal  claim,  and  the 


original  covenantee's  assignee,  is  an  inference  of 
law.  The  defendant  unless  he  can  traverse  the 
material  facts,  from  which  this  conclusion  fc^ows, 
should  have  demurred. 

Priddle  and  Napper's  Case,  li  Coke's  Rep.  p.  10,  J. 

The  words  "whereby  all  the  claim,"  etc., 
quoted  above,  are  like  the  allegation  ^^virtutt 
cujuSy^  the  plaintiff  became  seized,  and  is  not 
traversable. 

Stephen  on  Pleading,  pp.  19 1-2. 

[Hare,  P.  J.  We  think  that  the  real  question 
here  is  whether  your  declaration  is  good.] 

It  is  well  settled  that  the  assignee  of  a  ground- 
rent  has  all  the  remedies  that  the  original  ground 
landlord  had  or  would  have,  and  that  the  as- 
signee of  the  land  is  liable  to  pay  the  arrears  of 
ground-rent  accruing  during  his  actual  ownership. 
By  the  Act  of  1849  a  ground-rent  is  not  affected 
by  a  judicial  sale,  but  is  assessed  as  a  separate  es- 
tate, it  must,  therefore,  remain  as  before,  with 
all  its  incidents  and  rights  arising  from  the  rela- 
tion of  tenure  existing  between  the  ground  land- 
lord and  ground  tenant,  and  consequently  the 
land,  in  whosesoever 's  hands,  must  be  subject  to 
all  the  liabilities  thereunder.  As  the  incidents  of 
tenure,  therefore,  remain,  the  relation  of  tenure 
must  still  subsist  between  the  owner  of  the  rent 
and  the  purchaser  of  the  land,  and  the  covenant 
in  the  ground-rent  deed  consequently  attaches 
to  the  purchaser  diuing  his  ownership. 
Act  of  23  Jan.  1849,  P^^^d-  ^^Z*  752,  pl.  17. 

Charles  Gilpin  {H,  Gilpin  with  him),  contra. 

A  sale  for  taxes  is  a  proceeding  in  rem.  No 
privity  of  tenure  between  the  ground  landlord  and 
a  purchaser  attaches  thereby.  There  is  no  cove- 
nant in  the  sherifTs  deed  making  a  purchaser  lia- 
ble for  the  ground-rent,  and  no  personal  liability 
is,  therefore,  created  in  the  purchaser. 

C.  A.  V. 

March  30,  1878.  The  Court.  This  is  an 
action  of  covenant  for  ground-rent  brought  by 
Osborne  Conrad,  claiming  as  devisee  of  Elizabeth 
Jones  the  original  grantor,  against  the  defendant 
Smith  as  assignee  of  the  land.  The  declaration 
alleges  that  Elizabeth  Jones  was  seized  in  fee  of 
the  premises,  and  conveyed  them  by  deed  in- 
dented to  one  George  Sheppard  his  heirs  and 
assigns,  to  have  and  to  hold  the  same  yielding 
and  paying  the  yearly  rent  or  sum  of  $204}ii  and 
with  an  express  covenant  by  Sheppard  to  pay  the 
rent  on  the  days  and  in  the  manner  set  forth  in 
the  deed.  The  declaration  then  goes  on  to  allege 
that  after  the  sealing  and  delivery  of  the  inden- 
ture, certain  proceedings  were  had  in  the  District 
Court  of  this  city  against  the  said  lot  and  one  M. 
Conrad,  on  a  claim  for  unpaid  taxes,  which  were 
prosecuted  to  judgment  and  the  land  sold  there- 
under to  the  defendant  and  subsequently  con- 
veyed to  him  by  the  sheriff,  "whereby  all  the 
property,  claim,  and  demand  whatsoever  of  him, 
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the  said  George  Sheppard,  the  original  grantee, 
and  of  every  one  claiming  under  him,  became  and 
was  vested  in  the  defendant." 

Various  pleas  were  filed  by  the  defendant,  to 
which  the  plaintiff  demurred,  and  from  the  course 
of  the  argument  it  is  requisite  to  consider  the 
sufficiency  of  the  declaration. 

The  defendant's  main  contention  is,  that  an 
action  against  an  assignee  on  a  covenant  running 
with  land  is  founded  on  privity  of  estate,  and 
cannot  be  maintained  unless  the  defendant  is  not 
only  in  possession  of  the  land,  but  holds  it  by 
the  same  title  as  the  original  covenantor.  Or,  as 
the  rule  is  stated  in  i  Williams'  Saunders,  112a, 
note  I,  "it  is  not  sufficient  to  say  that  the  tene- 
ments came  to  the  defendant  by  assignment,  but 
it  must  be  shown  that  he  is  assignee  of  the  term, 
for  otherwise  it  might  be  an  assignment  of  another 
estate  than  the  term  of  the  lessee. ' '  Such,  clearly, 
is  the  law,  but  it  is  also  true  that  all  that  need  be 
averred  in  declaring  against  the  assignee  of  a  term 
or  other  estate  in  land  is  that  **all  the  right,  title, 
and  interest  of  the  lessee  came  to  and  vested  in 
the  defendant."  As  the  declaration  in  this  case 
contains  such  an  averment,  there  would  be  no 
room  for  doubt,  did  it  not  also  allege  that  the 
means  whereby  the  defendant  acquired  Shep- 
pard's  title,  were  a  judgment  against  one  M.  Con- 
rad, who  for  all  that  appears  of  record  had  no 
estate  or  interest  in  the  land.  Hence  an  argu- 
ment that  there  is  no  thread  or  filament  of  title 
connecting  the  defendant  with  Sheppard,  or  that 
can  make  him  answerable  for  the  fulfilment  of 
Sheppard 's  covenant.  This  objection  might  be 
unanswerable  if  the  proceedings  under  which  the 
sheriffs  sale  took  place  had  been  in  personam, 
but  they  were  as  the  declaration  shows,  in  rem, 
and  not  onlv  bound  Conrad's  interest,  but  each 
and  every  other  actual  or  potential  right  or  title 
to  the  land.  Sheppard's  estate,  therefore,  passed 
by  the  deed  as  well  as  Conrad's,  and  came  into 
the  defendant's  hands  subject  to  the  ground-rent 
reserved  in  the  deed  by  which  Sheppard  acquired 
title.  It  was  said  during  the  argument,  that  such 
a  doctrine  would  interpose  a  serious  obstacle  to 
the  collection  of  the  city  revenue,  by  rendering 
a  purchaser  at  a  tax  sale  subject  to  all  the  charges 
that  have  been  imposed  at  any  time  by  every  one 
who,  though  wrongfully,  has  held  or  claimed  a 
title  to  the  premises.  The  answer  is,  that  one 
who  enters  under  a  proceeding  in  rem  holds  in 
contemplation  of  law  by  virtue  of  the  true  title 
to  the  land,  and  may  set  it  up  against  any  charge 
or  incumbrance  created  by  a  previous  holder  with- 
out right.  If,  therefore,  Elizabeth  Jones  was 
not,  as  she  is  alleged  to  have  been,  seized  in 
fee,  and  Conrad  was  in  possession  under  a  right 
derived  from  a  different  source,  it  may  be  shown 
in  pleading  or  evidence,  and  will  be  a  good  an- 
swer to  the  suit. 


We  may  now  consider  the  pleas,  which  are, 
that  the  defendant's  estate  is  jiot  derived  from 
the  said  Elizabeth  Jones;  that  it  is  not  derived 
from  Sheppard  the  original  covenantor ;  that  the 
sheriffs  deed  created  no  tenure  or  privity  of  es- 
tate between  the  defendant  and  Elizabeth  Jones 
or  Osborne  Conrad,  the  alleged  devisee,  and  the 
plaintiff,  in  thissuit ;  and  finally,  that  the  defendant 
did  not  enter  into  the  premises  and  become  pos- 
sessed thereof  in  manner  and  form  as  set  forth  in 
the  declaration.  The  material  questions  in  the 
cause  are,  had  Elizabeth  Jones  a  good  title  to  the 
land,  and  did  the  estate  which  she  conveyed  to 
Sheppard  pass  from  him  to  the  defendant?  It 
is,  therefore,  competent  for  the  defendant  to 
deny  her  seisin,  or  to  show  that  Sheppard's  es- 
tate did  not  come  to  or  vest  in  the  defendant 
as  the  declaration  alleges,  but  we  think  that 
the  pleas  actually  filed  are  argumentative  and  do 
not  raise  these  issues  with  sufficient  precision. 
The  form,  as  given  in  Archbold's  Nisi  Prius,  284, 
is  that  \^  the  right,  title,  and  interest  of  the  origi- 
nal covenantor  did  not  come  to  or  vest  in  the 
defendant,"  and  though  this  may  be  implied  in 
saying  that  the  defendant  did  not  derive  title  from 
the  covenantor,  it  is  not  said  in  a  way  to  bring 
the  question  directly  before  the  jury.  Still,  we 
do  not  deem  it  advisable  to  hinge  the  cause  on  a 
narrow  point  of  pleading,  and  are  of  opinion  that 
unless  the  defendant  can  show  that  he  has  a  better 
title  than  that  which  Elizabeth  Jones  conveyed 
to  Sheppard,  the  plaintiff  will  have  a  verdict  on 
all  the  issues  raised  by  the  present  pleadings.  The 
demurrer  is  consequently  overruled,  with  leave 
to  the  defendant  to  amend  by  pleading  issuably. 

Opinion  by  Hare,  P.  J. 


C.  P.  No.  2.  Dec.  3,  1877. 

Shoemaker  v.  Duganne  et  al. 

Practice — Scire  facias  sur  mechanic's  claim — 
Where  service  was  made  on  the  contractors, 
one  return  of  ^^  nihil  habet  and  by  posting,'^ 
held  to  be  a  sufficient  service  as  to  the  owner. 
Rule  to  show  cause  why  judgment  should  not 
be  stricken  off. 

Scire  facias  sur  mechanic's  lien. 
The  sheriffs  return  showing  service  of  the  writ 
was  as  follows :    **Made  known  to  H.  M.  Boyd 
and  Price  I.  Patton,  contractors,  nihil  habet  dSid 
by  posting,  as  to  H.  C.  Duganne,  owner." 

Upon  this  return,  judgment  was  taken  for  want 
of  an  affidavit  of  defence, 
y.  L.  Jones,  for  the  rule. 
It  is  a  general  principle  that  judgment,  on  al 
writ  of  scire  facias,  for  want  of  an  appearance, 
or  the  non-filing  of  an  affidavit  of  defence,  can 
only  be  entered  after  actual  service  of  the  writ, 
shown  by  the  return  of  ^^  scire  feci,^  or  after 
constructive  service  shown  by  two  returns  of 
''nihil  habet:* 
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Compher  v,  Anawalt,  2  Watts,  492. 
Chambers  v.  Carson,  2  Wh.  9. 
Magaw  V.  Stevenson,  I  Grant,  402. 

A  writ  of  scire  facias  must  be  served  the  same 
as  a  summons ;  but  by  long-continued  practice, 
and  for  purposes  of  convenience,  though  fre- 
quent cases  of  hardship  arise,  two  returns  of  nihil 
habet  are  allowed  to  be  equivalent  to  a  service, 
for  the  purpose  of  judgment  and  execution. 
Purd.  Dig.  p.  45,  pi.  17. 
Troubat  &  Haly's  Prac. ,  vol.  ii.  p.  376  et  seq, 

A  scire  facias  issued  upon  a  mechanic's  claim 
constitutes  no  exception  to  the  rule.  The  autho- 
rities furnish  no  case  where  one  return  of  nihil 
habet  confers  the  right  to  have  judgment  entered 
thereon. 

Westmoreland  Bank  v,  Rainey,  I  Watts,  26. 
Taylor  v.  Young,  21  Sm.  81. 

If  such  a  practice  has  grown  up,  it  stands  with- 
out judicial  or  statutory  authority.  A  decision 
that  judgment  can  be  obtained  upon  such  a  fic- 
titious form  of  service  as  one  return  of  nihil 
habety  will  be  an  assault  upon  those  protective 
legal  principles  that  insure  to  every  owner  of 
property  its  possession,  and  prevent  his  depriva- 
tion of  it,  except  after  due  notice,  and  the  oppor- 
tunity for  defence. 

City  V,  Vandevier,  8  Phila.  334. 

The  Act  of  Assembly  gives  no  intimation  that 
such  a  return  is  equivalent  to  service. 
Purd.  Dig.,  p.  1035,  pi.  51. 

The  owner  in  a  mechanic's  claim  is  the  sub- 
stantial defendant  in  the  suit.  The  proceeding 
on  the  scire  facias  is  against  his  property,  and 
the  contractor  is  practically  unaffected  by  a  judg- 
ment against  the  property.  Judgment  is  there- 
fore entered  with  propriety  where  the  owner  is 
properly  served,  even  though  the  return  is  nihil 
habet  as  to  the  contractors. 

In  Sullivan  v,  Johns  (5  Wh.  367)  and  in  Dona- 
hoo  V,  Scott  (2  Jones,  47),  the  real  owner  in 
each  instance  was  a  party  to  the  suit,  and  had 
knowledge  of  the  whole  proceedings  prior  to  the 
entry  of  judgment,  and  in  both  cases  made  a  de- 
fence. In  the  present  case  the  owner  received 
no  notice  of  the  issuing  of  the  scire  facias,  and 
judgment  was  granted  against  him  on  one  return 
of  ^*  nihil  habet  and  by  posting." 

J.  Scollay^  contra. 

The  practice  is  to  enter  judgment  upon  such  a 
return  as  this. 

The  Court.  Practically  there  is  little  differ- 
ence between  a  judgment  entered  upon  one  re- 
turn of  nihil  habet  and  one  entered  upon  two 
returns  of  nihil  habet.  The  section  of  the  Act 
of  Assembly  relating  to  the  service  of  the  writ 
issued  upon  a  mecluoiic's  claim,  does  not  require 
such  a  return  as  is  contended  for.  One  return 
of  nihil  habet  and  posting  the  writ  would  seem  to 
be  sufficient.  We  think  this  case  is  ruled  by  the 
decision  in  Donahoo  v,  Scott  (2  Jones,  47). 

Rule  discharged. 

Oral  opinion  by  Hare,  P.  J. 


C.  P.  No.  2.  March  30,  1878. 

Davis  V.  Sharpe. 

Practice — Discontinuance — Mode  of  obtaining-^ 
When  not  allowed. 

Rule  on  the  prothonotary  to  file  an  order  for 
discontinuance  and  settlement. 

The  petition  filed  by  the  defendant  set  forth 
that  she  received  an  order  from  the  plaintiff  of 
the  following  nature : — 
Davis     1    No.        Term 


)avis     1    No. 
larpe.   j    C.  P.  ! 


Sharpe.   j    C.  P.  No.  2. 

To  the  Proth'y  of  the  Court  of  Common  Pleas, 
Please  mark  the  above  case  discontinued  and  settled. 
March  16, 1878.  R.  Davis, 

Plflf. 

That  by  her  counsel  she  presented  the  above 
order  to  the  prothonotary,  tendered  him  the 
amount  of  his  costs  still  due,  and  requested  him 
to  file  the  same  of  record.  This  he  refused  to  do. 
The  petition  concluded  by  asking  for  a  rule  on 
the  prothonotary  to  show  cause  why  he  should 
not  file  the  order. 

F.  Dickson^  for  the  rule,  cited — 
I  Trou.  &  Haly*s  Pr.,  pt.  2,  629,  note  II 

y.  O'Byrney  contra. 

The  plaintiff  gave  the  order  to  discontinue 
without  the  knowledge  of  his  counsel ;  defendant 
should  reimburse  plaintiff^s  counsel  for  costs  ad- 
vanced by  him  for  plaintiff. 

The  Court.  In  order  to  discontinue  a  case, 
leave  of  the  Court  must  first  be  had  and  obtained. 
This  has  not  been  done  here. 

Rule  discharged. 


C.  P.  No.  2.  March  13,  1878. 

Field  V.  Johnson. 

New  trial^Granted  where  after  a  verdict  it  ap- 
peared that  a  Juror  whose  name  was  celled  on 
the  panel  did  not  sit,  but  was  personated  by  one 
whose  name  was  not  on  the  jury  list. 
Rule  for  a  new  trial. 

After  the  verdict  had  been  rendered  it  ap- 
peared that  a  juror  whose  name  was  called  as  one 
of  the  panel  was  not  impanelled  and  did  not  sit 
as  a  juror,  but  was  personated  by  some  one  whose 
name  was  not  on  the  jury  list. 
E,  H.  Weil,  for  the  rule. 
Hartman,  contra. 
Rule  absolute. 


C.  P.  No.  2.  Feb.  23, 187& 

Kochenderfer  v.  FeigeL 

Execution — Proceeds    of  personal  property^ 
Where  there  are  conflicting  claims  which  are 
liens  on  the  fund,  the  sheriff  mc^  pc^  the  money 
into  court. 
Rule  to  show  cause  why  the  fund  arising  fit)m 

a  sheriff's  sale  of  personalty  should  not  be  paid 

into  court  for  distribution. 
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Under  various  writs  oi  fi,fa,  issued  out  of  C. 
P.  No.  3,  the  defendant's  personal  property  was 
levied  on,  and  upon  January  4,  1878,  sold  for 
J837.  After  deducting  the  costs  incident  to  the 
execution  of  the  writs  there  remained  in  the  hands 
of  the  sheriff  I819.38.  Upon  this  fund  claims 
were  filed  with  the  sheriff  for  rent  to  the  amoimt 
of  ^120^  and  for  wages  to  nearly  the  amount  of 
1 700.  The  claims  for  wages  were  distributed 
among  thirty-three  claimants,  many  of  whose 
claims  were  disputed  by  plaintiffs  attorney. 
Winshipy  for  rule,  cited — 
McDonald  v.  Todd,  i  Grant,  17. 

J.  A.  Erdman,  contra,  cited — 

Marble  Co.  v.  Burke,  5  Weekly  Notes,  124. 

The  Court.  Where  there  are  conflicting 
claims,  such  as  claims  of  wages  and  rent,  which 
are  Hens  on  the  fundy  we  will  relieve  the  sheriff 
and  allow  the  fund  to  be  paid  into  court. 

Per  Hare,  P.  J. 


Orjpjatts'  Courts 


April  16,  1878. 

Friedlinger's  Estate. 
Allowance  for  support  of  minor — Not  granted 
within  one  year  of  decedenfs  deaths  when  no 
administrcUion  account  has  been  filed-^Prcu- 
tice. 

Sur  petition  for  an  allowance,  and  answer. 

The  petition  set  forth  that  the  testator  (the  pe- 
titioner's husband)  had  bequeathed  to  his  wife 
f  75  in  cash  and  his  housefold  furniture,  and  the 
residue  of  his  estate,  amounting  to  about  ^200,  to 
his  daughter  Emma,  and  had  directed  that,  in 
case  of  her  death  without  issue,  the  same  should 
go  to  his  sister ;  and  had  named  the  respondent 
his  executor  and  guardian  of  his  child.  The  pe- 
tition further  alleged  the  poverty  of  the  petitioner, 
and  her  inability  to  support  her  child,  and  prayed 
an  allowance  to  her  for  maintenance  of  the  minor 
out  of  said  legacy.  The  respondent,  in  his  an- 
swer, admitted  the  facts  set  forth  in  the  petition, 
and  submitted  himself  to  the  direction  of  the 
Court.  The  petition  was  filed  within  a  year  of 
the  testator's  death,  and  before  any  administra- 
tion account  had  been  filed. 

Van  Tronky  for  the  petitioner. 

Tully  contra. 

April  27,  1878.  The  Court  (after  stating 
the  fects).  The  bequest  to  the  daughter  of  de- 
cedent was  a  vested  interest,  which  took  effect 
immediately  upon  the  death  of  testator.  It  is 
difficult  to  distinguish  it  in  any  respect  from  the 


legacy  in  Magoffin  v.  Patton  (4  R.  113),  where  a 
testator  bequeathed  to  each  of  his  children  the 
sum  of  I6000,  to  be  paid  to  them  as  they  severally 
attained  full  age  or  married,  and  in  case  any  died 
under  age  and  without  issue  the  share  of  such . 
child  to  be  divided  among  the  survivors.  One 
of  the  children  died  in  his  minority,  unmarried, 
and  without  issue,  and  it  was  held  that  the  be- 
quest vested  in  him  immediately  on  the  death  of 
the  testator,  and  was  payable  to  his  administrator, 
with  interest  from  the  date  of  testator's  death, 
no  other  provision  having  been  made  for  the 
maintenance  of  the  legatee  during  his  minority. 

It  appears,  however,  that  one  year  has  not  yet 
elapsed  since  the  death  of  the  testator,  and  that 
no  account  of  the  administration  of  his  estate 
has  yet  been  filed.  To  direct  an  allowance  at 
this  time  might  prejudice  the  rights  of  creditors, 
and  the  prayer  of  the  petition  must,  for  that  rea- 
son, be  refused.  But  the  suggestion  is  made  that 
the  widow,  by  claiming  her  allowance  of  I300 
out  of  the  estate,  may  reach  the  result  intended 
by  her  petition,  and  be  free  from  embarrassment 
caused  by  the  claims  of  creditors. 

Opinion  by  Ashman,  J. 


®.  S).  Courts— Haij). 


April  6,  13,  IS,  30,  1878. 

SchoUenberger  &  Son  v.  Forty-five 
Foreign  Insurance  Companies. 

In  the  Circuit  Court  of  the  U.  S. 
THE  Eastern  District  of  Pennsylvania. 


for 


The  United  States  ex  reU  SchoUenberger 
&  Son  V.  The  Judges  of  the  Circuit  Court 
of  the  U.  S.  for  the  Eastern  District  of 
Pennsylvania. 

In  the  Supreme  Court    of  the  United 
States. 

Judiciary  Act  of  Congress  of  178^ — Act  of  Con- 
gress of  March  j,  J 87s — -^^^  ^f  Assembly  of 
April  4y  J8j3y  §  Jj^urisdiction  of  Circuit 
Court  as  to  foreign  corporation  defendant — 
Construction  of  the  words  ^^  in  which  he 
may  be  found'*  in  above  Statutes — Practice — 
Mandamus  requiring  Circuit  Court  to  assume 
jurisdiction. 

The  lajiguage  of  the  Act  of  Congress  of  March  3,  1875 
(18  Slat.  470 j,  re-enacted  from  the  Judiciary  Act  of  1789 


Digitized  by 


Google 


4o6 


WEEKLY  NOTES  OF  CASES. 


( I  Stat.  79  J  1 1),  that  "  no  civil  suit  shall  be  brought  be- 
fore either  of  said  Courts  against  any  person  by  any  origi- 
nal process  or  proceeding  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found 
at  the  time  of  serving  «uch  process  or  commencing  such 
proceedings,'*  etc.,  is  complied  with  where  the  defendant 
is  a  foreign  corporation  doing  business  within  the  State  in 
which  the  United  States  District  is  situated,  and  process 
has  been  served  upon  it  through  its  local  agent  in  said 
district,  appointed  under  a  State  statute  requiring  the  for- 
eign corporation  defendant  to  have  such  resident  local 
agent  before  doing  business  in  the  State,  on  whom  service 
of  process  for  the  company  may  be  had. 

A  foreign  corporation,  for  the  purpose  of  service  of 
original  process  upon  it,  may  h^  found  within  the  limits  of 
another  sovereignty  than  that  in  which  it  was  incorpo- 
rated. 

A  foreign  corporation  is  found  within  another  State 
when  it  transacts  its  ordinary  business  within  the  latter 
State,  and  has  there  a  local  agent,  on  whom,  by  the  State 
law,  original  process  may  be  served. 

Although  State  legislation  cannot  confer  jurisdiction 
upon  U.  S.  Courts,  and  consent  of  parties  cannot,  yet  both 
combined  may.  Thus,  where  a  foreign  corporation  con- 
sents to  the  condition  of  a  State  law,  viz.,  to  be  found  within 
the  State  for  the  service  of  process,  the  fact  that  it  is  so 
found  gives  the  jurisdiction.      • 

The  proviso  in  the  Act  of  Congress  prescribing  where  a 
defendant  may  be  sued,  is  not  one  affecting  the  general 
jurisdiction  of  the  Federal  Courts;  it  is  rather  in  the  na- 
ture of  a  personal  exemption  in  favor  of  a  defendant  which, 
if  the  citizenship  of  the  parties  is  sufficient,  he  may  waive. 

A  State  law  of  Pennsylvania  prescribed  that  foreign 
corporations,  doing  business  therein,  should  submit  them- 
selves to  service  of  process  issuing  out  of  **any  Court  of 
this  Commonwealth  having  jurisdiction  of  the  subject- 
matter:" 

Held^  that  the  Circuit  Court  of  the  United  States  in 
Pennsylvania,  having  jurisdiction  of  the  subject-matter,  was 
within  the  purview  of  the  Act. 

Mandamus  is  the  proper  remedy  where  the  U.  S.  Circuit 
Court  refuses  to  entertain  jurisdiction  by  quashing  the  ser- 
vice of  the  original  process. 

Sembie,  that  on  a  rule  for  a  mandamus  the  U.  S.  Supreme 
Court  will  only  look  at  the  petition  and  return,  and  not  at 
the  record  of  the  cases  in  the  lower  Court  referred  to  in 
the  petition. 

La  Fayette  Ins.  Co.  v.  French  (i8  How.  407),  and  R. 
R.  Co.  V,  Harris  (12  Wall.  81),  approved  and  foUowed. 

These  were  forty-five  actions  of  debt  on  poli- 
cies of  fire  insurance,  brought  by  William  Schol- 
lenberger  &  Son,  citizens  of  Pennsylvania,  against 
tlie  defendants,  who  were  respectively  corpora- 
tions incorporated  either  by  the  Parliament  of 
Great  Britain,  or  by  States  other  than  Pennsyl- 
vania. 

Writs  of  summons,  issued  in  this  Court,  return- 
able to  the  first  Monday  of  April,  1878,  were 
duly  served  by  the  United  States  Marshal  for  this 
district  upon  the  person  who  for  the  time  then 
being  was,  in  each  case,  the  agent  of  the  respec- 
tive defendant,  and  who  had  been,  and  was  then, 
appointed  by  the  said  defendant  as  its  agent, 
resident  in  Pennsylvania,  under  the  Acts  of  As- 


sembly of  April  II,  1868,  §  2  (P.  L.  1868,  83; 
Purd.  Digest,  796,  pi.  29);  and  of  April  4, 1873 
(P.  L.  1873,  27).  Declarations  were  at  the  same 
time  filed,  in  which  the  plaintiffs  were  described 
as  citizens  of  the  State  of  Pennsylvania,  and  each 
defendant  as  **  a  body  corporate,  created  under 
the  laws  of  [the  proper  State],  and  having  its 
principal  place  of  business  in  said  State,  and 
being  a  body  corporate  exercising  within  the 
State  of  Pennsylvania,  under  a  license  granted 
by  said  State,  their  corporate  rights,  powers, 
and  privileges,  in  the  making  of  contracts 
of  insurance  such  as  that  on  which  this  action 
is  brought."  The  declarations  showed  that 
the  contracts  of  insurance  sued  upon  were  in 
each  case  made  in  this  district,  insuring  property 
situated  here,  between  the  plaintiffs  and  the  re- 
spective defendants,  acting  by  their  local  agents, 
who  in  each  case  were  served. 

An  appearance  de  bene  esse  was  in  each  case 
entered  for  the  agent,  as  an  individual,  upon 
whom  service  had  been  made,  but  not  for  the 
defendant  corporation.  Motions  were  thereupon 
made  to  quash  the  service  of  the  writs  in  all  the 
cases.  The  motion  in  one  of  the  cases  was,  for 
special  reasons,  overruled  (reported  ante^  363). 

Heverin  and  R,  P,  White^  for  the  motions. 

Their  argument  is  fully  stated  in  the  opinion 
of  McKennan,  J.,  by  whom  it  was  substantially 
adopted. 

A,  Sydney  Biddle  and  McMurtriey  contra. 

It  is  a  general  rule  of  jurisprudence  that  the 
defendant  must  be  within  the  territorial  jurisdic- 
tion of  the  sovereign,  from  whose  Court  the 
original  process  issues,  in  order  that  service  may 
be  made  upon  him.  The  defendant  must  have 
his  day  in  Court,  and  unless  he  has  this,  the  judg- 
ment is  void,  except  so  far  as  the  proceeding 
was  in  rentj  and  it  is  then  good  only  to  the  extent 
of  the  res  brought  imder  the  control  of  the  judg- 
ment of  the  Court  by  the  original  proceeding. 
Pennoyer  v.  Neff,  5  Otto,  714. 

If,  then,  a  Court  entertains  jurisdiction  of  a 
suit  in  personam  where  the  defendant  has  never 
been  served,  or  has  not  voluntarily  submitted  to 
the  jurisdiction,  the  judgment  of  the  Court  is 
void,  and  will  not  be  recognized  by  the  Court  of 
another  nation  or  State.  Now,  in  the  passage  of 
the  Judiciary  Act  of  1789,  Congress  contem- 
plated for  each  district  a  mode  of  service  such  as 
was  then  in  use  in  the  Courts  of  the  State  in 
which  the  districts  were  respectively  situated. 
But  in  several  of  those  States  consisting  of  more 
than  one  district,  original  process  ran  throughout 
the  whole  State.  Moreover,  as  the  United  States 
was  a  nation  forming  a  single  sovereignty,  with 
National  Federal  Courts,  process  might,  if  Con- 
gress had  so  willed  it,  run  from  one  Federal  Court 
throughout  the  national  territory ;  and  a  defen- 
dant might  be  served  in  Massachusetts  by  a  writ 
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issuing  from  a  U.  S.  Court  in  California.  The 
injustice  of  this  was  so  obvious  that  it  was  deemed 
necessary  to  limit  the  otherwise  existing  jurisdic- 
tion, and  confine  the  service  of  original  process 
within  the  limits  of  the  district  from  the  Court  of 
which  it  issued.  For  this  reason  it  was  declared 
in  that  Act  (and  the  proviso  has  occurred  in  the 
succeeding  acts),  that  "no  civil  suit  should  be 
brought  before  either  of  said  Courts  against  any 
person  by  original  process  or  proceeding  in  any 
other  district  than  that  whereof  he  is  an  inhabi- 
tant, or  in  which  he  shall  be  found  at  the  time  of 
serving  such  process  or  commencing  such  pro- 
ceedings." (U.  S.  Stat,  of  1874-5,  p.  470.)  It 
is  clear  that  this  proviso  was  never  intended  to 
introduce  a  new  condition  essential  to  the  juris- 
diction of  the  United  States  Courts,  but  that  it 
was  introduced  in  order  to  lessen  the  extent  of 
the  territory  within  which  original  process  might 
without  the  restriction  have  run. 

The  question,  therefore,  is  whether  a  corpora- 
tion can  be  an  inhabitant  of,  or  be  found  within, 
any  other  district  than  one  of  the  State  by  which 
it  was  incorporated,  for  the  purpose  of  being 
served  with  original  process. 

The  decisions  in  the  State  Courts  are  applicable, 
inasmuch  as  no  valid  judgment  in  personam  can 
be  rendered,  unless  the  defendant  was  actually,  or 
constructively  by  an  agent,  within  the  Court's 
jurisdiction.  (Pennoyer  v,  Neff,  supraS)  This 
was  decided  in  La  Fayette  Insurance  Company 
V,  French  (18  Howard,  407),  in  which  it  was 
held  that  jurisdiction  was  rightfully  entertained 
by  a  United  States  Court  oi\  a  suit  to  enforce  a 
judgment  which  had  been  obtained  in  a  State 
Court  of  Ohio  against  an  Indiana  insurance  cor- 
poration doing  business  in  Ohio  by  a  local  agent, 
as  here.  The  service  there  was  upon  the  local 
agent.  The  Circuit  Court  examined  the  question 
as  to  whether  the  State  Court  had  jurisdiction, 
and  decided  in  the  affirmative ;  and  this,  as  we 
have  seen,  could  not  have  been  unless  the  defen- 
dant had  been  **  found  within**  the  jurisdiction. 
Harris  v.  Railroad  Company  (12  Wallace,  65), 
approved  in  R.  R.  v.  Whitton  (13  Wallace,  285), 
and  Knott  v.  Ins.  Co.  (2  Woods,  479)>  are  to 
the  same  effect.  The  same  principle,  /.  e, ,  that 
a  foreign  corporation  could  be  **  found  within" 
another  country  for  the  purpose  of  being  served, 
was  reached  in  Newby  v.  Fire  Arms  Co.  (L.  R., 
7  Q.  B.  293).  To  the  effect  that  the  residence  of 
a  corporation  for  the  service  of  process  is  not 
confined  to  the  place  of  its  principal  office,  see — 

Cromwell  v,  Ins.  Co.,  2  Rich.  (S.  C.)  512. 

Baldwin  v,  R.  R.,  5  Oarke  (la.)  518. 

Richardson  v.  R.  R..  8  Clarke  (la.)  262. 

Bristol  r.  R.  R.,  15  111.  436. 

Libbey  v,  Hodgson,  9  New  Hamp.  394. 

The  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania  is  a  **  Court  of 


this  Commonwealth**  under  the  language  of  the 
Act  of  Assembly  of  April  4,  1873  {supra), 

Newhall  v.  Ins.  Co.,  28  Leg.  Int.  308. 

Commonwealth  v.  R.  R.  Co.,  8  Sm.  26. 

April  13,  1878.  The  Court.  This  question 
is  one  of  considerable  importance,  and  although 
it  had  already  been  decided  in  this  Court,  yet, 
as  we  were  not  at  that  time  aware  of  the  decision 
of  Judge  Woods,  in  Knott  v.  Ins.  Co.  (2  Woods, 
479),  who  took  an  opposite  view,  we  have  allowed 
the  matter  to  be  argued.  Corporations  can  have 
no  existence  outside  of  the  limits  of  the  sover- 
eignty by  which  they  were  incorporated ;  they 
cannot  migrate  or  pass  beyond  its  boundaries. 
They  can  have  no  residence  elsewhere,  and  hence 
cannot  inhabit  or  be  "found  within**  the  terri- 
tory of  another  sovereignty.  (Bank  of  Augusta  v, 
Earle,  13 Peters,  588;  Wheeler  v,  R.  R.,  i  Black, 
287.)  Now  these  corporations  are  all  inhabitants 
of  the  States  which  created  them.  No  corporation 
can,  therefore,  inhabit  the  territories  of  two  dif- 
ferent sovereignties  at  once. 

A  corporation,  for  the  purpose  of  suing  and 
being  sued,  is  no  longer  considered  as  being 
identical  with  its  individual  corporators  or  stock- 
holders, inasmuch  as  it  is  now  held  that  there  is 
a  presumption  of  law  that  the  corporation  is  for 
those  purposes  a  citizen  of  the  State  by  which  it 
was  incorporated,  even  though  a  majority  of  the 
stockholders  are  citizens  of  another  State.  (R. 
R.  Co.  V.  Letson,  2  Howard,  497 ;  Marshall  v. 
R.  R.  Co.  16  Id.  329;  R.  R.  Co.  v.  Wheeler, 
I  Black,  297.)  Now  it  is  expressly  required  by 
the  Act  of  the  3d  of  March,  1875  TiS  Stat.  470), 
that  the  defendant  in  the  Unitea  States  Court 
shall  be  an  inhabitant  of,  or  found  within,  the 
district  in  which  he  is  sued  at  the  time  of  serving 
the  original  process  in  the  suit.  How  can  this 
condition,  essential  to  the  jurisdiction,  be  said  to 
have  been  complied  with  in  the  case  of  a  foreign 
insurance  corporation  if,  as  we  have  seen,  it  can- 
not exist  outside  of  the  territory  of  the  State  by 
which  it  was  incorporated?  These  views  are 
those  which  have  been  entertained  in  a  number 
of  similar  cases  cited  by  counsel,  in  which  this 
very  point  has  been  raised.  (Pomeroy  v,  R.  R. , 
4  Blatchford,  121 ;  Leonard  v.  Ins.  Co.,  decided 
at  Cleveland  in  the  C.  C.  U.  S.  of  Ohio ;  Day  v. 
Rubber  Co.,  i  Blatchford,  628;  Tel.  Co.  v,  R. 
R.,  2  Central  I^w  Journal,  88 ;  Abbott's  Prac., 
3d  ed.  34;  ,and  several  cases  cited  in  these.) 

There  is  but  one  exception  to  this  line  of  de- 
cisions, that  is  Knott  v.  Insurance  Company  (2 
Woods,  479).  But  on  looking  at  that  case,  it 
appears  to  us  clearly  that  the  Judge  has  been  mis- 
led by  misreading  the  case  of  Harris  v,  R.  R. , 
supra,  upon  which  the  counsel  for  the  plaintiffs 
chiefly  relied.  I  confess,  on  first  looking  at  that 
case>  that  I  was  somewhat  staggered  by  it  \  but. 
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on  examining  it  more  carefully,  it  does  not  ap- 
3)ear  to  be  in  conflict  with  the  views  expressed  by 
the  Circuit  Courts  ki  a  majority  of  the  cases. 
That  decision  was  expressly  based  upon  a  statute 
whicfi  was  said  to  be  local  to  the  District  of 
Columbia.  No  such  statute  exists  generally  ap- 
plicable to  the  United  States  Circuit  Coiuts, 
whereby  their  jurisdiction  has  been  enlarged,  and 
this  case  is,  therefore,  a  strong  argimient  against 
the  contention  here  made. 

The  restriction  as  to  inhabitancy,  existing  in 
the  general  statute,  was  temoved  by  that  local 
Act,  as  regarded  the  District  of  Columbia.  The 
English  case  cited  is  not  applicable,  inasmuch  as 
the  jurisdiction  of  the  United  States  Courts  de- 
pends upon  a  statute  requiring  the  condition  to 
exist  of  the  defendant's  inhabitancy,  or  of  his 
being  found  within  the  District,  and  not  upon  the 
principles  of  the  common  law,  as  does  that  of  the 
English  Courts. 

The  motions  to  quash  are,  therefore,  granted. 
Orders  accordingly. 

Oral  opinion  by  McKennan,  J.  Cadwalader, 
J.,  concurred. 

Subsequently,  on  April  15,  1878,  counsel  for 
the  plaintiffs  presented  in  the  Supreme  Court  of 
the  United  States  at  Washington  a  petition  for  a 
mandamus,  setting  forth  the  facts  of  the  above 
case,  whereupon  the  said  Court  awarded  a  rule, 
directed  to  the  said  Judges  of  the  third  circuit, 
commanding  them  to  show  cause  why  a  writ  of 
mandamus  should  not  issue  to  them,  directing  them 
to  proceed  with  the  said  causes,  to  reverse  their 
orders  quashing  the  service  of  the  said  writs,  and 
to  make  such  orders  as  ought  to  have  been  made 
if  the  service  of  the  said  writs  had  not  be*n 
quashed.      (No.  7.     Original;    October  Term, 

1877.) 

The  respondents  fil^d  the  following  return  and 
note  appended  thereto : — 

Whereas,  it  was,  on  the  15  th  day  of  April, 
1878,  ordered  by  the  said  Supreme  Court,  that 
the  Judges  of  the  said  Circuit  Court  show  cause, 
etc 

Now  the  Judges  of  the  said  Circuit  Court,  in 
return  to  the  said  order,  submitting  to  the  Supreme 
Court  the  question  whether  the  case  is  a  proper 
one  for  the  remedy  by  writ  of  mandamus,  an- 
swer as  follows : — 

The  facts  in  the  said  petition  alleged  are  truly 
stated  therein. 

The  respondents  have  declined  to  hear  and 
determine  the  said  suits,  because,  in  their  opinion, 
the  said  Circuit  Court  has  no  competent  jurisdic- 
tion thereof,  the  several  and  respective  defend- 
ants not  having  appeared  therein,  or,  in  any  wise, 
submitted  to  the  jurisdiction  of  the  Court,  and 
not  having  been  at  the  commencement  of  the 
respective  suits,  or  at  any  time,  inhaditants  of^ 


or  found  in,  the  said  district,  within  the  meaning 
of  the  Act  of  Congress  of  March  3,  1875,  re-en- 
acting a  like  provision  of  the  nth  section  of  the 
Act  of  September  24,  1789. 

The  question  under  this  enactment  being  one 
of  jurisdiction,  and  not  of  mere  procedure,  the 
legislation  of  Pennsylvania,  mentioned  in  the  said 
petition,  was,  in  the  opinion  of  the  respondents, 
inapplicable.  The  service  of  the  process  in  the 
said  suits  was,  therefore,  set  aside,  as  unauthor- 
ized. 

The  reasons  of  the  respondents  are,  in  some 
respects  more  fully  stated  in  a  note  hereto  ap- 
pended. 

Respectfully  submitted, 

Wm.  McKennan, 
John  Cadwalader. 

Note. 

Normally,  the  seat  of  justice,  when  proceed- 
ings are  in  invituMy  is  the  home  of  the  defendant, 
or  the  place  he  may  be  served  personally  with 
process.  Actio  sequitur  reum.  The  exercise  of 
original  compulsory  jurisdiction  elsewhere,  by 
local  arrest  of  his  property,  or  by  what  is  called 
substituted  service  on  his  local  agent,  is,  when 
allowed,  an  exceptional  privilege  of  the  creditor. 
But  such  a  privilege  may  reasonably  be  allowed, 
in  certain  cases,  in  the  exercise  of  internal  juris- 
diction, by  the  ordinary  tribunals  of  a  nation  or 
State.  Thus  the  process  of  foreign  attachment, 
limited  to  the  property  of  non-residents  which  is 
actually  within  the  territorial  limits  of  the  State 
or  country,  is  not  generally  considered  objection- 
able. 

It  seems  that,  in  England,  the  process  in  a  suit 
against  a  foreign  corporation  upon  its  contrac: 
made  by  its  general  local  agent,  may  now  be 
served  on  such  agent.  Laws  of  several  of  the 
States  of  our  Union,  including  the  Act  of  Penn- 
sylvania mentioned  in  the  petition,  authorize 
foreign  corporations  of  certain  kinds  to  transact 
business  within  the  respective  States  on  the  con- 
dition of  maintaining  a  local  agency  in  such 
manner  that  process  against  the  corporation  may 
be  served  on  the  agent.  The  Supreme  Court  of 
the  United  States  has  considered  such  a  condi- 
tion reasonable  and  proper.  (The  La  Fayette  In- 
surance Company  v.  French,  18  Howaid,  404.) 
On  the  same  principle,  Congress,  in  legislating 
as  to  judicial  proceedings  in  the  District  of  Col- 
umbia, enacted,  in  1867,  that  in  actions  against 
foreign  corporations  doing  business  in  that  dis- 
trict, all  process  may  be  so  served.  (14  LI.  U. 
S.  404.)  This  is  one  of  the  Acts  of  Congress 
which  are  called  by  the  Supreme  Court  of  the 
United  States  *'  local  to  the  district."  (Railroa^ 
Company  v»  Harris,  12  Wallace,  65,  on  p.  86.7 
They  do  not  constitute  any  part  of  what  may 
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properly  be  called  the  judicial  system  of  the 
United  States. 

Considerations,  in  many  respects  different, 
apply  to  questions  of  original  jurisdiction,  under 
the  judicial  system  of  the  United  States.  As  the 
system  has  been  organized,  original  jurisdiction 
is  apportioned  according  to  a  territorial  division 
into  districts,  not  one  of  which  is  composed  of 
two  States,  or  of  parts  of  any  two  States.  But 
the  purposes  of  this  territorial  division  do  not 
require  that  as  extended  a  system  of  internal 
jurisprudence,  in  all  respects,  shall  be  organized 
under  the  Federal  government  within  the  limits 
ot  each  State,  as  may  exist  under  laws  of  the 
State. 

Where  the  Federal  jurisdiction  is  exercisable, 
Acts  of  Congress  indeed  adopt  for  the  Federal 
Courts  the  forms  and  modes  of  procedure  in  use 
in  the  several  States.  But  these  Acts  do  not  en- 
large or  define  the  original  jurisdiction  of  the 
Federal  Courts,  or  assimilate  it  to  that  of  the 
State  Courts.  The  Acts  merely  regulate  the 
exercise  of  jurisdiction  where  it  is  already  com- 
petent, as  originally  defined. 

In  a  case  in  which  it  was  decided  that  State 
legislation  could  not  limit  or  restrain  the  exercise 
of  the  judicial  power  of  the  United  States  under 
authority  given  by  Congress,  the  Supreme  Court 
stated  also  conversely  the  proposition  that 
^^  State  legislation  cannot  confer  jurisdiction  upon 
the  Federal  Courts,*^  (Insurance  Company  v. 
Morse,  20  Wallace,  453.) 

The  present  question  is  wholly  one  of  original 
jurisdiction.  In  organizing  the  judicial  system 
under  this  head.  Congress  has  thought  it  neces- 
sary to  exclude  expressly  any  sanction,  which 
might  otherwise  have  been  implied,  of  laws  or 
usages  of  England,  or  of  any  State  of  the  Union, 
enabling  a  plaintiff  to  transfer  jurisdiction  from 
the  normal  seat  of  justice  to  any  other  place 
where  a  defendant's  property,  or  a  defendant's 
agent,  might  happen  to  be.  This  was  the  pur- 
pose of  the  provision  of  the  nth  section  of  the 
Act  of  1789,  that  no  civil  suit  should  be  brought 
against  an  inhabitant  of  the  United  States  by  any 
original  process  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he  shall 
be  found  at  the  time  of  serving  the  writ. 

In  the  absence  of  such  a  precautionary  expreis 
exclusion,  it  might  have  been  material  to  inquire 
whether  the  Acts  of  Congress  which  adopt  the 
laws  of  the  several  States,  and  the  practice  of  the 
State  Courts,  would  apply  to  a  case  like  the 
present,  so  as  to  sustain  the  jurisdiction.  What 
was  said  in  Picquet  v.  Swan  (5  Mason,  35,  42, 
43),  and  in  Tolandi^.  Sprague  Tia  Peters,  300, 
328),  would  then  have  requirea  careful  consid- 
eration. These  cases,  and  Richmond  v,  Drey- 
fous  (i  Sunmer,  131),  apply  to  foreign  attach- 


ments.    There  are  authorities  more  directly  in 
point,  which  render  the  inquiry  unnecessary. 

In  the  Bank  of  Augusta  t^.  Earle  (13  Peters, 
588),  and  in  other  cases,  it  is  established  that  a 
corporation,  although  it  may  have  power  to  make 
contracts  and  incur  obligations  in  a  foreign 
State,  can  have  no  legal  existence  out  of  the 
boundaries  of  the  sovereignty  by  which  it  is  1 
created.  '*  It  must  dwell  in  the  place  of  its  t 
creation,  and  cannot  migrate  to  another  sov- 
ereignty." Therefore  a  corporation  created  by 
one  of  the  States  of  our  Union  cannot  be  an  w- 
habitant  of  another  State  in  which  it  transacts 
business,  though  under  an  established  and  recog- 
nizable agency. 

Day  V.  The  Newark  India  Rubber  Manufac- 
turing Company  (i  Blatchford,  628,  631,  632, 
633,  634),  was  the  case  of  a  foreign  attachment 
against  a  corporation  of  another  State.  Nelson, 
J.,  said  that  *'  in  order  to  give  jurisdiction  to  the 
Circuit  Courts,  the  party  defendant  must  be  an 
inhabitant  of  the  district  in  which  the  suit  is 
brought,  or  he  must  be  found  within  it  at  the 
time  of  the  service  of  the  original  process ;  and 
this  whether  the  suit  be  commenced  by  writ, 
summons  or  attachment,  or  whatever  may  be  the 
nature  or  character  of  the  process  used.  * '  Nelson, 
J.,  said  further,  thit  according  to  the  true  con- 
struction of  the  nth  section  of  the  Act  of  1789, 
the  Court  would  have  no  jurisdiction  in  suits  in- 
stituted against  foreign  corporations,  even  in 
cases  where  the  State  practice,  if  adopted,  would 
authorize  the  institution  of  such  suits  by  the  at- 
tachment of  their  goods,  found  within  die  juris- 
diction. 

Pomeroy  v.  The  N.  Y.  and  N.  H.  R.  R.  Co. 
(4  Blatchford,  121),  cannot  be  distinguished 
from  the  present  case.  A  law  of  New  York, 
which  gave  certain  privileges  to  a  Connecticut 
corporation  transacting  business  in  New  York, 
declared  the  corporation  suable  in  the  same 
manner  as  corporations  created  by  the  laws  of 
New  York,  and  that  the  process  might  be  served 
on  an  officer  or  agent  of  the  corporation.  The 
corporation  availed  itself  of  the  privileges,  and 
submitted  to  the  conditions.  There  was  no 
doubt  that  it  was  suable  in  the  Courts  of  the 
State  of  New  York.  But  it  was  decided  that  the 
Circuit  Court  of  the  United  States,  for  the  South- 
em  district  of  New  York,  had  no  jurisdiction  of 
a  suit  against  the  corporation  in  which  the  pro- 
cess had  been  served  in  the  manner  thus  audior- 
ized  by  the  Act.      * 

There  was  a  decision  of  like  effect  in  The 
Southern  Atlantic  Telegraph  Company  v.  The 
New  Orleans,  Mobile  and  Texas  R.  R.  Co.  in 
the  Circuit  Court  of  the  United  States,  for  the 
Southern  district  of  Mississippi  (2  Central  L.  J, 
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The  re-enactment  of  the  provision  in  question, 
in  the  same  words,  by  the  Act  of  1875,  is  not 
unimportant,  because  the  decisions  which  have 
been  cited  had  rendered  the  question  familiar. 

It  was  a  subject  for  the  practical  application  of 
the  rule  that  the  construction  of  a  statute  forms 
a  part  of  the  statute.  If  there  was  any  doubt  of 
the  correctness  of  the  past  interpretation,  the 
form  of  the  re-enactment  would  have  been 
changed. 

This  observation  was  mad^,  since  the  re-enact- 
ment, by  Judge  Dillon,  in  a  case  decided  by 
him  in  the  same  manner  (Stillwell  v.  The  Empire 
Fire  Ins.  Co.,  4  Central  L.  J.  463).  The  strong 
leaning  of  that  Judge's  mind  was  in  a  contrary 
direction,  but  he  said  that  his  decision  was  ac- 
cording to  the  view  of  the  law  generally  accepted 
and  acted  upon,  and  that  this  was  the  third  case, 
in  seven  years,  in  which  it  had  been  attempted 
in  his  circuit,  by  the  service  of  original  process 
on  the  agents  of  foreign  corporations,  to  acquire 
jurisdiction  over  the  corporations  themselves. 

In  a  note  to  the  last-mentioned  case  (lb.  464), 
the  reporter  cites  a  similar  opinion  of  the  Circuit 
Court  for  the  Western  District  of  Missouri,  in 
Dollinger  v.  The  Farmers*,  Merchants',  and 
Manufacturers'  Fire  Ins.  Co.  The  same  point 
had  been  similarly  decided  by  this  Court  in  an 
unreported  case;  and  other  cases  to  the  same 
effect  are  noted  in  the  briefs  of  counsel. 

The  only  decision  to  the  contrary,  which  has 
been  mentioned,  is  that  of  Knott  v.  The  Southern 
Life  Ins.  Co.  (2  Woods,  479).  The  case  appears 
to  have  been  ruled  upon  a  misconception  of  the 
decision  in  the  Railroad  Company  v,  Harris  (12 
Wallace,  65),  already  cited.  By  *' An  Act  con- 
cerning the  District  of  Columbia,**  passed  on 
February  27,  1801,  section  6,  it  was  provided 
that  no  action  should  be  brought  before  the  Cir- 
cuit Court  of  that  district  by  any  original  pro- 
cess, against  any  person  who  should  not  be  an 
inhabitant  of,  or  found  within,  said  district  at  the 
time  of  serving  the  writ  (2  LI.  U.  S.  106).  This 
local  enactment  was  in  the  same  words  as  the 
provision  of  the  nth  section  of  the  General  Ju- 
diciary Act  of  1789,  which  is  now  in  question. 
So  far  as  the  local  enactment  could,  in  any  wise, 
have  been  nuterial  to  any  present  question,  the 
provision  was  repealed  by  the  local  enactment  of 
1867  already  cited.  This  enactment  was,  that  in 
actions  against  foreign  corporations  doing  business 
in  the  District  of  Columbia,  all  process  may  be 
served  on  the  agent  of  such  corporation,  or  person 
conducting  its  business  aforesaid,  or,  in  case  he 
is  absent  and  cannot  be  found  by  leaving  a  copy 
thereof  at  the  principal  place  of  business  in  the 
district;  and  such  service  shall  be  effectual  to 
bring  the  corporation  before  the  Court  (14  LI. 
U.  S.  404).  That  this  was  a  repeal  pro  tanto 
there  can  be  no  doubt.    But  repeal  pro  tanto  of 


what?  Not  of  the  provision  of  the  nth  section 
of  the  General  Judiciary  Act  of  1789,  whidi 
never  was  applicable  to  the  District  of  Columbia 
at  all,  but  of  the  similar  provision  of  the  local 
Act  of  1 80 1.  The  Supreme  Court  said  expressly 
that  the  iurisdiction  of  the  Court  below  was  not 
govemea  by  the  nth  section  of  the  Judiciary 
Act  of  1 789,  but  by  Acts  of  Congress  local  to 
the  district. 

This  case  in  12  Wallace,  therefore,  on  which 
the  present  plaintiff  chiefly  relied,  does  not  in 
any  wise  concern  the  present  question  favorably 
to  his  contention.  But  the  opinion  of  the  G)urt 
refers  to  the  case  of  the  Bank  of  Augusta  r.  Earle, 
in  a  manner  un&vorable  to  the  contention,  as  we 
understand  the  subject 

The  case  was  heard  in  the  Supreme  Court 
April  30,  1878. 

A,  Sydney  Biddle  and  McMurtrie^  for  the 
rule,  presented  the  same  arguments  as  before. 
They  also  argued  that  mandamus  was  the  proper 
remedy,  and  not  a  writ  of  error,  citing: — 

Toland  v,  Sprague,  12  Peters,  300,  331. 

Ex  parte  Russell,  13  Wallace,  670. 

R.  R.  Co.  V,  Wiswall,  23  Wallace,  507. 

ExparU  Smith,  4  Otto,  455. 
The  Judges  of  the  Circuit  Court,  in  distinguish- 
ing Railroad  v.  Harris,  sut>ra^  have  evidently 
supposed  that  that  case  was  decided  on  the  local 
statute  of  1867,  printed  in  the  report.  But  that 
Act  was  not  passed  when  that  suit  was  brought, 
as  appears  by  the  report,  pp.  69,  74,  77. 

Heverin  and  WhitCy  contra,  in  addition  to  the 
arguments  presented  in  the  Court  below,  argued 
that  mandamus  was  not  the  proper  remedy, 
citing — 

High  on  Extraordinary  Remedies,  {  173. 

Ex  parte  Flippin,  4  Ouo,  350. 

Goheen  v.  Myers,  18  Ben.  Monroe,  427. 

The  returns  of  the  writs  were  defective,  and 
would  have  been  quashed  in  the  State  Court. 

[Field,  J.  We  cannot  look  at  the  records  of 
these  cases.  Does  not  the  petition  aver  diat 
**the  said  writs  were  duly  served"  upon  the 
proper  parties?  And  does  not  the  return  state 
that  <Uhe  facts  in  the  said  petition  alleged  are 
truly  stated  therein?"] 

Stete  legislation  cannot  confer  jurisdiction  upon 
the  Federal  Courts. 

Toland  v.  Sprague,  12  Peters,  323. 
Levy  V.  Fitzpatrick,  15  Id.  171. 
Nazeo  v,  Cragin,  3  DUlon,  474. 
Main  v,  Banl^  6  Bissel,  26. 
ChiUenden  t/.  Darden,  2  Woods,  439. 
Minot  V.  R.  R.  Co.,  2  Abbott,  341. 
Home  Ins.  Co.  v.  Morse,  20  Wall,  445. 

May  10,  1878.  Mr.  Chief  Justice  W^aite  de- 
livered the  opinion  of  the  Court. 

This  is  a  petition  for  a  writ  of  mandamus,  ^^ 
quiring  the  Judges  of  the  Circuit  Court  of  the 
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United  States  for  the  Eastern  District  of  Pennsyl- 
vania to  hear  and  determine  certain  suits  brought 
in  that  Court  in  favor  of  the  relators  against  a 
number  of  insurance  companies  incorporated  by 
the  laws  of  other  States,  but  doing  business  in 
that  State  under  a  license  granted  pursuant  to  a 
statute  regulating  that  subject.  The  Circuit  Court 
declines  to  entertain  jurisdiction  of  the  causes  for 
the  reason,  as  is  alleged,  that  the  defendant  com- 
panies were  not,  **at  the  commencement  of  the 
respective  suits,  or  at  any  time,  inhabitants  of  or 
found  in  the  said  district.*'  This  presents  the 
only  question  in  the  case,  as  it  is  conceded  that 
the  citizenship  of  the  parties  is  such  as  to  give  the 
Court  jurisdiction  if  the  several  defendants  can  be 
sued  in  the  district  without  their  consent. 

A  statute  of  Pennsylvania  provides  that  "  no 
insurance  company  not  of  this  State,  or  its 
agents,  shall  do  business  in  this  State  until  he  has 
filed  with  the  insurance  commissioner  of  this 
State  a  written  stipulation,  duly  authenticated  by 
the  company,  agreeing  that  any  legal  process 
affecting  the  company  served  on  the  insurance 
commissioner,  or  the  party  designated  by  him, 
or  the  agent  specified  by  said  company  to  receive 
service  of  process  for  the  said  company,  shall  have 
the  same  effect  as  if  served  personally  on  the  com- 
pany within  this  State,  and  if  such  company 
should  cease  to  maintain  such  agent  in  this  State 
so  designated,  such  process  may  thereafter  be 
served  on  the  insiurance  commissioner;  but  so 
long  as  any  liability  of  the  stipulating  company  to 
any  resident  of  this  State  continues,  such  stipula- 
tion cannot  be  revoked  or  modified,  except  that 
a  new  one  may  be  substituted,  so  as  to  require  or 
dispense  with  the  service  at  the  office  of  said 
company  within  this  State,  and  that  such  service 
of  process  according  to  this  stipulation  shall  be 
sufficient  personal  service  on  the  company.  The 
term  process  includes  any  writ  of  summons,  sub- 
poena, or  order  whereby  any  action,  suit,  or  pro- 
ceedings shall  be  commenced,  or  which  shall  be 
issued  in  or  upon  any  action,  suit,  or  proceedings 
brought  in  any  Court  of  this  commonwealth  hav- 
ing jurisdiction  of  the  subject-matter."  (Laws 
of  Penn.,  1873,  p.  27,  sec.  13.) 

The  return  to  the  rule  to  show  cause  admits 
that  all  the  defendant  companies  were  doing  busi- 
ness in  the  State  under  this  statute,  and  that  their 
designated  agents  were  duly  served  with  pro- 
cess in  each  of  the  suits.  For  the  purpose  of 
this  hearing  the  fact  of  due  service  upon  the 
agents  must  be  considered  as  established.  If  in 
reality  it  is  not  so,  the  Court  below  will  not  be 
precluded  by  anything  in  this  proceeding  from 
inquiring  into  the  truth  and  acting  upon  the  facts 
as  they  are  foimd  to  exist. 

The  Act  of  1875,  determining  the  jurisdiction 
of  the  Circuit  Courts  (18  stat.  470),  and  which 
in  this  particular  is  substantially  a  re-enactment 


of  the  Act  of  1789  (i  Stat.  79,  sec.  11),  pro- 
vides that  **  no  civil  suit  shall  be  brought  before 
either  of  said  Courts  against  any  person  by  any 
original  process  or  proceeding  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant,  or  in 
which  he  shall  be  found  at  the  time  of  serving 
such  process  or  commencing  such  proceedings, 
except,"  etc. 

It  is  unnecessary  to  inquire  whether  these 
several  companies  were  inhabitants  of  the  dis- 
tricts. The  requirements  of  the  law,  for  all  the 
purposes  of  this  case,  are  satisfied  if  they  were 
found  there  at.  the  time  of  the  commencement  of 
the  suits,  and  that  question  we  think  was  settled 
in  R.  R.  V,  Harris,  12  Wall.  81.  In  that  case  it 
appears  that  when  the  suit  was  commenced  the 
statutes  defining  the  jurisdiction  of  the  Courts 
of  the  District  of  Columbia  provided  that  "no 
action  or  suit  shall  be  brought  .  ...  by  any 
original  process  against  any  person  who  shall  not 
be  an  inhabitant  of  or  found  within  the  district 
at  the  time  of  serving  the  writ.**  (2  Stat.  106, 
sec.  6.)  Afterwards,  in  1867,  the  law  was 
changed  in  respect  to  foreign  corporations  doing 
business  in  the  district,  and  service  allowed  upon 
the  agent  (14  Stat.  404,  sec.  11),  but  when  the 
suit  was  begun  and  the  process  served  the  old  law 
was  in  force.  The  Baltimore  and  Ohio  Railroad 
Company,  a  Maryland  corporation,  was  author- 
ized by  Congress  to  construct  and  extend  its 
railroad  into  the  District  of  Columbia.  Harris 
having  been  injured  while  travelling  as  a  passen- 
ger upon  the  railroad  outside  of  the  district,  sued 
the  company  in  the  Supreme  Court  of  the  dis- 
trict and  caused  the  writ  to  be  served  upon  the 
president  of  the  company  within  the  district. 
The  company  objected  to  the  jurisdiction  of  the 
Court,  and  insisted  that  it  was  neither  an  inhabit- 
ant of  nor  found  within  the  district.  In  ruling 
upon  this  objection  we  held  that  although  the 
company  was  a  foreign  corporation,  it  was  suable 
in  the  district,  because  it  had  in  effect  consented 
to  be  sued  there  in  consideration  of  its  being  per- 
mitted by  Congress  to  exercise  therein  its  corpo- 
rate powers  and  privileges.  The  language  of  the 
Coiwt,  speaking  through  Mr.  Justice  Swavne,  is: 
"It  (a  corporation)  cannot  migrate,  but  may 
exercise  its  authority  in  a  foreign  territory  upon 
such  conditions  as  may  be  prescribed  by  the  law 
of  the  place.  One  of  these  conditions  may  be 
that  it  shall  consent  to  be  sued  there.  If  it  do 
business  there  it  will  be  presumed  to  have  assented 
and  will  be  bound  accordingly.**  Then,  after  an 
examination  of  the  statute  granting  the  right  to 
extend  the  road,  it  was  said  (p.  84):  **We 
entertain  no  doubt  that  it  made  the  company 
liable  to  suit  where  this  suit  was  brought,  in  all 
respects  as  if  it  had  been  an  independent  corpo- 
ration of  the  same  locality.**  This  language  was 
cited  with  approbation  and  adopted  as  a  correct 
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exposition  of  the  law  by  Mr.  Justice  Field, 
speaking  for  the  Court,  in  R.  R.  v.  Whitton  (13 
Wall.  285). 

Applying  these  principles  to  the  present  case, 
there  cannot  be  any  doubt,  as  it  seems  to  us,  of 
the  jurisdiction  of  the  Circuit  Court  over  these 
defendant  companies.  They  have  in  express 
terms,  in  consideration  of  a  grant  of  the  privilege 
of  doing  business  within  the  State,  agreed  that 
they  may  be  sued  there,  that  is  to  say,  that  they 
may  be  found  there  for  the  purposes  of  the  ser- 
vice of  the  process  issued  "by  any  Court  of  the 
Commonwealth  having  jurisdiction  of  the  subject- 
matter.**  This  was  a  condition  imposed  by  the 
State  upon  the  privilege  granted,  and  it  was  not 
unreasonable.  (La  Fayette  Ins.  Co.  v.  French,  18 
How.  407.)  It  was  insisted  in  argument  that  the 
statute  confines  the  right  of  suit  to  the  Courts  of 
the  State,  but  we  cannot  so  construe  it.  There 
is  nothing  to  manifest  such  an  intention,  and  as 
the  object  of  the  Legislature  evidently  was  to  re- 
lieve the  citizens  of  Pennsylvania  from  the  neces- 
sity of  going  outside  of  the  State  to  seek  judicial 
redress  upon  their  contracts  made  with  foreign 
insurance  companies,  it  is  but  reasonable  to  sup- 
pose that  they  were  entirely  at  liberty  to  select 
the  Court  in  the  State  having  jurisdiction  of  the 
subject-matter,  which,  in  their  judgment,  was  the 
most  convenient  or  desirable.  As  the  company, 
if  sued  in  a  State  Court,  could  remove  the  cause 
to  the  Circuit  Court,  and  thus  compel  a  citizen 
of  the  State  to  submit  to  that  jurisdiction,  we  see 
no  reason  why  the  citizen  may  not,  if  he  desires 
it,  bring  the  company  into  the  same  jurisdiction 
at  the  outset.  While  the  Circuit  Court  may  not 
be  technically  a  court  of  the  Commonwealth,  it 
is  a  Court  within  it,  and  that,  as  we  think,  is  all 
the  Legislature  intended  to  provide  for. 

States  cannot  by  their  legislation  confer  juris- 
diction upon^  the  Courts  of  the  United  States, 
neither  can  consent  of  parties  give  jurisdiction, 
when  the  facts  do  not ;  but  both  State  legislation 
and  consent  of  parties  may  bring  about  a  state  of 
facts  which  will  authorize  the  Courts  of  the  United 
States  to  take  cognizance  of  a  case.  (JEx  parte 
McNiel,  13  Wall.  243).  Thus,  if  the  parties  to  a 
suit,  both  plaintiff  and  defendant,  are  in  fact  citi- 
zens of  the  same  State,  an  agreement  upon  the 
record  that  they  are  citizens  of  different  States 
will  not  give  jurisdiction.  But  if  the  two  agree 
that  one  shall  move  into  and  become  a  citizen  of 
another  State,  in  order  that  jurisdiction  may  be 
given,  and  he  actually  does  so  in  good  faith,  the 
Court  cannot  refuse  to  entertain  the  suit.  So,  as 
in  this  case,  if  the  Legislature  of  a  State  requires 
a  foreign  corporation  to  consent  to  be  "found** 
within  its  territory  for  the  purpose  of  the  service 


of  process  in  a  suit,  as  a  condition  to  doing  busi- 
ness in  the  State,  and  flie  corporation  does  so 
consent,  the  fact  that  it  is  found  gives  the  juris- 
diction, notwithstanding  the  finding  was  procured 
by  consent.  The  essential  fact  is  the  finding, 
beyond  which  the  Coiut.will  not  ordinarily 
look. 

A  corporation  cannot  change  its  residence  or 
its  citizenship.  It  can  have  its  legal  home  only 
at  the  place  where  it  is  located  by  or  under  the 
authority  of  its  charter,  but  it  may  by  its  agents 
transact  business  anywhere,  unless  prohibited  by 
its  charter  or  excluded  by  local  laws.  Under 
such  circumstances  it  seems  clear  that  it  may,  for 
the  purpose  of  securing  business,  consent  to  be 
**  found*'  away  from  home  for  the  purposes  of 
suit  as  to  matters  growing  out  of  its  transactions. 
The  Act  of  Congress  prescribing  the  place  where 
a  person  may  be  sued  is  not  one  affecting  the 
general  jurisdiction  of  the  Coiurts.  It  is  rather  in 
the  natiu-e  of  a  personal  exemption  in  favor  of  a 
defendant,  and  it  is  one  which  he  may  waive. 
If  the  citizenship  of  the  parties  is  suflficient,  a  de- 
fendant may  consent  to  be  sued  anywhere  he 
pleases,  and  certainly  jurisdiction  will  not  be 
ousted  because  he  has  consented.  Here  the  de- 
fendant companies  have  provided  that  they  can 
be  found  in  a  district  other  than  that  in  which 
they  reside,  if  a  particular  mode  of  proceeding  is 
adopted,  and  they  have  been  so  found.  In  our 
opinion,  therefore,  the  Circuit  Court  has  jurisdic- 
tion of  the  causes,  and  should  proceed  to  hear 
and  decide  them. 

We  are  aware  that  the  practice  in  the  Circuit 
Courts  generally  has  been  to  decline  jiuisdiction 
in  this  class  of  suits.  Upon  an  examination  of 
the  reported  cases  in  which  this  question  has  been 
decided,  we  find  that  in  almost  every  instance  the 
ruling  was  made  upon  the  authority  of  the  late 
Mr.  Justice  Nelson,  in  Day  v.  Rubber  Co.  (i 
Blatch.  628),  and  Pomeroy  v.  R.  R.  Co.  (4 
Blatch.  1 20).  These  cases  were  decided  by  that 
learned  justice,  the  one  in  1850,  and  the  other 
in  1857,  long  before  our  decision  in  R.  R.  p. 
Harris,  supray  which  was  not  imtil  1870,  and 
are,  as  we  think,  in  conflict  with  the  rule  we 
there  established.  It  may  also  be  remarked  that 
Mr.  Justice  Nelson,  as  a  member  of  this  Court, 
concurred  in  that  decision. 

Judge  Woods,  of  the  Fifth  Circuit,  has  already 
decided  in  favor  of  the  jurisdiction.  (Knott  f. 
Ins.  Co. ,  2  Woods,  479),  and  Judge  Dillon,  of  the 
Eighth  Circuit  declined  to  take  it  only  beeajuse 
he  felt  himself  foreclosed  by  the  rulings  of  other 
Judges,  and  especially  of  Mr.  Justice  Nelson. 
(Stillwell  V,  Ins.  Co.,  4  Cent.  Law  Joum.  463.) 

The  writ  of  mandamus  is  granted. 
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g)Uj>reme  Court* 


Jan.  '78,  78. 


Foster's  Appeal. 


April  5,  1878. 


Decedents'  estates— Wills— Lost  wills— Pre- 
sumption of  revocation — What  circumstances 
suffice  to  rebut — Demand  for  an  issue,  when  too 
late — Evidence — Parol,  when  admissible  to 
prove  contents  of  lost  will 

Where  a  will  is  proved  to  have  been  in  existence  at  the 
death  of  a  testator,  and  is  afterwards  lost  or  destroyed,  its 
contents  may  be  proved  by  parol  and  admitted  to  probate. 

Where  a  will  which  has  been  always  in  the  custody  of 
the  testator  cannot  be  found  after  his  death,  the  presump- 
tion is  that  he  destroyed  it  animo  revocandi;  but  this  pre- 
sumption may  be  remitted  by  competent  evidence. 

F.  was  known  to  have  made  several  successive  wills, 
and  to  have  declared  the  necessity  of  his  having  one  in 
force  at  the  time  of  his  death.  He  spoke  of  the  existence 
of  one  within  two  days  of  his  death,  at  which  time  he  was 
too  feeble  to  leave  his  bed  without  assistance.  He  soon 
afterward  became  unconscious  and  so  remained  until  he 
died.     No  positive  evidence  of  a  revocation  was  adduced : 

Heidi  that  the  presumption  of  revocation  was  rebutted, 
and  that,  the  will  not  being  found,  a  copy  of  the  contents, 
as  proved  by  parol,  was  properly  admitted  to  probate. 

It  is  not  error  for  the  Court  to  refuse  a  demand  for  an 
issue  which  is  not  made  until  a  motion  for  reargument 
after  the  case  has  been  reported  on  by  an  Examiner  and 
heard  by  the  Court. 

Appeal  from  the  Orphans'  Court  of  Wayne 
County.   The  facts  of  the  case  were  as  follows : — 

Isaac  P.  Foster  died  November  18, 1876.  On 
December  8th  Chas.  S.  Minor,  the  decedent's 
solicitor,  and  Wm.  H.  Foster  and  Isaac  N.  Fos- 
ter, two  of  his  sons,  appeared  before  the  Register 
of  Wills  and  offered  for  probate  a  copy  of  the 
decedent's  will,  made  from  notes  of  instruction 
furnished  by  the  decedent  to  his  solicitor,  from 
which  the  original  will  had  been  drawn,  and 
coupling  this  offer  with  an  allegation  that  the 
original  will  had  been  lost. 

The  Register,  upon  testimony  hereinafter  de- 
tailed, admitted  the  writing  to  probate  as  the  will 
of  Isaac  P.  Foster,  and  an  appeal  to  the  Orphans' 
Court  was  entered  by  several  of  the  children  of 
the  decedent. 

The  Orphans'  Court  referred  the  case  to  an 
Examiner. 

Before  the  Examiner,  Chas.  S.  Minor  testified 
that  he  had  drawn  six  wills  for  Isaac  P.  Foster, 


to  wit,  in  1861,  1862,  1865,  1867,  1870,  and 
1875 ;  that  he  had  been  Foster's  counsel  since 
i860;  that  when  Foster  came  in  i860  he  had 
with  him  a  will ;  that  when  any  new  will  was 
drawn  the  old  will  was  left  in  his  possession,  and 
was  never  cancelled  imtil  after  the  other  had 
been  executed;  that  Foster  had  repeatedly 
spoken  of  the  necessity  of  his  having  a  will,  *  *  be- 
cause two  of  his  sons  had  helped  him  make  his 
money,  and  the  others  had  only  spent  it,'*  etc. 
That  the  memoranda  from  which  the  will  was 
reproduced  were  in  the  decedent's  own  hand- 
writing, and  were  those  from  which  the  will  was 
drawn. 

Wm.  H.  Foster  testified  that  his  father  had 
frequently  spoken  of  his  will  being  kept  in  a 
drawer  of  a  secretary  in  his  bed-room.  This 
drawer  was  locked  by  a  simple  lock,  and  the  key 
kept  in  the  drawer  next  above,  which  was  un- 
locked. That  dtuing  his' last  illness,  and  within 
a  day  or  two  of  his  death,  he  several  times  spoke 
of  his  will  of  1875  as  being  still  in  existence,  and 
of  a  change  which  he  widied  to  make  in  it  by 
adding  a  codicil. 

That  after  his  funeral  thorough  search  was 
made  in  the  house,  in  Mr.  Minor's  office,  and  in 
"every  conceivable  place  where  the  will  might 
by  any  possibility  have  been  placed,  but  it  could 
not  be  found." 

Isaac  N.  Foster  testified  that  his  father  spoke 
of  his  will,  on  Wednesday,  November  15th,  at 
noon  (exactly  three  days  before  his  death),  and 
of  his  wish  to  have  Mr.  Minor  add  a  codicil  when 
he  should  feel  better.  On  Thursday  morning  he 
became  imconscious,  and  so  remained  until  he 
died. 

Several  witnesses  testified  that  the  decedent 
was  not  able  to  leave  his  bed  without  assistance 
for  a  week  before  his  death,  and  that  there  was 
no  open  fire  in  or  about  the  bed-room.  There 
was  abundance  of  testimony  to  corroborate  this, 
and  no  important  fact  was  seriously  controverted. 

The  subscribing  witnesses  testified  to  the  exe- 
cution of  the  will. 

After  argument  before  the  Orphans*  Court,  a 
petition  for  reargument  was  granted,  and  with 
this  petition  was  a  request  for  an  issue  devisavit 
velnon  to  the  Common  Pleas. 

The  Court  (Waller,  P.  J.)  in  the  opinion 
said: — 

The  first  inquiry  arising  in  the  case  is,  whether, 
imder  the  evidence,  reported  by  the  Examiner, 
any  disputed  facts  material  to  the  issue  are  dis- 
closed, which  render  it  necessary  to  certify  the 
case  to  the  Common  Pleas  to  obtain  the  finding 
of  a  jury  as  auxiliary  to  the  Coiut  in  passing 
upon  the  questions  presented  by  the  papers  and 
argument. 

The  granting  of  an  issue  of  fact  is  not  a  matter 
of  right,  but  rests  in  the  sound  discretion  of  the 
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Court,  and,  unless  the  evidence  is  contradictory 
\ipon  material  points,  it  is  clearly  the  duty  of  the 
Court,  taking  into  consideration  the  delay  and 
expense  attending  it,  to  refuse  such  issue. 
(Comm'th  v.  Bunn,  21  Sm.  412  ;  Graham's  Ap- 
peal, II  Id.  45  ;  and  Wikoffs  Appeal,  3  H.  281.) 

There  are  disclosed  by  the  evidence  some  con- 
tradictions of  witnesses,  but  it  does  not  seem  to 
us  that  they  are  upon  material  points,  but  are 
different  recollections  of  conversations  which 
were  had  after  the  death  of  decedent  and  after 
probate  of  the  paper,  rather  than  facts  which 
would  materially  affect  the  real  questions  pre- 
sented in  the  case.  We  therefore  conclude  that 
a  reference  to  a  jury  is  unnecessary. 

The  fact  that  Isaac  P.  Foster  made  a  will  on  or 
about  the  sth  of  June,  1875,  which  was  written 
by  C.  S.  Minor,  Esq.,  under  the  instructions  of 
the  testator,  mainly  in  writing,  is  established  and 
not  controverted  by  the  evidence. 

Decedent  died  at  his  own  house,  surrounded 
by  his  family,  on  the  i8th  day  of  November, 
1876,  after  an  illness  of  less  than  a  week.  The 
will  had  been  delivered  to  or  left  with  the  testa- 
tor by  Mr.  Minor  at  the  time  of  his  execution  of 
it.  After  his  death  diligent  search  for  the  will 
was  made  by  various  members  of  his  family,  but 
no  will  was  found. 

These  facts  raise  a  presumption  that  the  testa- 
tor destroyed  his  will,  ammo  revocandi,  (2  Gr. 
on  Ev.  688,  and  n. ;  ist  Redfield  on  Wills,  331 ; 
I  Jarman  on  Wills,  231,  and  2d  Am.  Leading 
Cases,  510,  with  authorities  there  cited.)  This 
casts  the  burden  upon  the  proponents  of  rebutting 
the  presumption  by  sufficient  evidence.  This 
presumption  may  be  rebutted  by  such  evidence 
as  produces  a  moral  conviction  to  the  contrary. 
(Davis  V,  Davis,  2  Add.  226 ;  Minkler  v,  Mink- 
ler,  14  Vt.  125,  and  i  Redfield  on  Wills,  329.) 

After  reciting  the  facts  {ut  supra)  his  Honor 
held  that  the  presumption  of  revocation  by  the 
testator  was  rebutted,  and  that  the  loss  being 
thus  unaccounted  for,  evidence  of  its  contents 
was  properly  received.  The  appeal  was  there- 
ford  dismissed,  and  the  action  of  the  Register 
confirmed.  The  contestants  appealed,  assigning 
for  error  this  action  of  the  Court. 

J.  M.  Moyer  and  F,  Carroll  Brewster  (with 
whom  was  Geo.  J,  Purdy)y  for  appellants. 

The  Act  of  March  15,  1832  (Purd.  Dig.  1256, 
pi.  22),  provides  that  wherever  a  dispute  upon  a 
matter  of  fact  arises  before  a  Register's  Court, 
the  Court  shall  grant  an  issue.  This  Act  is 
mandatory,  and  allows  no  discretion. 
De  Haven's  Ap.,  25  Sm.  337. 
Wickersham's  Ap.,  Id.  334. 

A  testator  having  taken  into  custody  his  will, 
if  it  cannot  be  found  on  his  death,  the  preemp- 
tion is  that  he  himself  destroyed  it. 
Loxley  v.  Jackson,  3  Phillimore,  1 28. 
Brown  v.  Brown,  8  Ellis  &  Bl.  875. 


The  authorities  in  Pennsylvania  are  strong 
upon  the  general  principle  that  in  order  to  make 
a  will  effective  it  must  be  shown  to  have  been  in 
existence  at  the  testator's  death ;  otherwise  it  is 
not  his  will.  Until  his  death  it  can  have  no 
effect ;  he  retains  full  power  and  dominion  over 
it,  and  he  may  either  retain  or  destroy  it  at 
pleasure,  and  in  the  absence  of  the  corpus  of  the 
will  the  presumption  is  that  he  has  destroyed  it 
himself,  and  no  declarations  of  intent,  and  con- 
dition and  circumstances  of  family  are  sufficient 
to  rebut  the  presumption. 

Baptist  Ch.  v.  Kobbarts,  2  B.  I  lo. 
Jones  V,  Murphy,  8  W.  &  S.  275. 
Clark  V.  Monon,  5  R.  235. 

That  there  are  instances  in  which  the  contents 
of  a  will  may  be  established  by  parol  testimony 
is  not  controverted,  but  the  rule  holds  only  in 
cases  where  it  is  clearly  shown  that  the  will  was 
lost  or  destroyed  without  the  agency  of  the  testa- 
tor, as  in  the  case  of  Clark  v.  Wright  (3  Picker- 
ing, 67),  where  the  codicil  was  fraudulently 
destroyed,  in  which  case  the  Court  admitted 
parol  proof  of  the  contents.  The  case  of  Idky 
V,  Bowen  (11  Wend.  227)  is  another  illustration 
of  the  same  rule.  In  that  case  the  Court  said: 
**  Where  a  will  duly  executed  by  the  testator  was 
destroyed  in  his  lifetime  without  his  authority/' 
it  might  be  established  by  parol  proof.  In  Steele 
V,  Price  (5  B.  Monroe,  58),  where  the  testator 
was  a  man  of  dissipated  habits,  evidence  was  ad- 
mitted to  show  loss  or  destruction  from  accidental 
causes  for  the  purpose  of  rebutting  the  presump- 
tion that  he  intentionally  revoked  his  will. 

The  declarations  of  a  decedent  that  he  has  a 
will  in  existence  should  have  but  little  weight. 
They  are  frequently  made  for  the  purpose  of 
misleading  and  stopping  the  importunities  of 
those  around  him. 

The  case  of  Betts  v.  Jackson  (6  Wend.  173) 
is  exactly  our  case.  The  decedent  had  made 
several  wills ;  a  short  time  before  his  death  he 
spoke  of  wishing  to  have  a  codicil  added.  At 
his  death  no  will  could  be  found,  and  the  Court 
refused  to  allow  evidence  of  its  contents  to  be 
admitted  to  probate. 

Henry  Af.  Seely  {Geo.  C  Waller  with  him), 
for  appellees. 

When  once  a  will  is  shown  to  have  been  exe- 
cuted in  conformity  with  the  provisions  of  kw, 
it  remains  in  force  until  satisfactory  evidence  of 
its  revocation  is  produced. 

If  a  will  be  lost,  or  destroyed  otherwise  than 
by  the  act  of  the  testator,  and  satisfectory  evi- 
dence of  its  execution  and  contents  be  offered, 
such  contents  will  be  admitted  to  probate. 
Trevelyan  v.  Trevelyan,  i  Phill.  149. 
Davis  v»  Davis,  2  Addams,  226. 
Patten  v,  Poulton,  I  Swab.  &  Tris.  55. 
Sugden  v.  Lord  St.  Leonards,  L.  R.  I  Probate  Dir. 
154;  same  cose,  17  Englbh  Rep.  453. 
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Clark  V.  Wright,  3  Pick.  67. 
Dickey  v.  Malechi,  6  Mo.  182. 
Dawson  v.  Elizabeth  Smith's  Will,  3.  Houston,  335. 
Minklert;.  Minkler,  14  Vt.  125. 
Youndt  V.  Youndt,  3  Grant,  140. 
For  this  purpose  the  recollection  of  a  single 
witness  is  sufficient. 

Lewis  V.  Lewis,  6  S.  &  R.  497. 
Clark  V,  Morton,  5  R.  235. 
Sugden  v.  Lord  St.  Leonards,  supra. 
The  contents  might  be  proven  by  the  evidence 
of  declarations  of  the  testator. 

This  question  was  fully  discussed  in  the  recent 
case  of  Sugden  v.  Lord  St.  Leonards,  supra^  and 
the  rule  held  as  above  stated,  overruling  Quick 
V.  Quick  (3  Swab.  &  Trist.  442). 

If  the  contents  can  be  only  partially  proven 
they  will  be  admitted  to  prolxite  so  far  as  they 
are  proven. 

Sugden  et  al.  v.  Lord  St.  Leonards  et  aL^  supra, 
Steele  v.  Price,  5  B.  Monroe,  58. 
In  Weeks  t'.  McBeth  (i4Ala.  474)  Judge  Wayne 
said :  **  It  is  the  invariable  rule  in  the  Courts  of 
England  to  admit  the  declarations  of  the  testator, 
either  to  strengthen  or  repel  the  presumption  of 
revocation  arising  from  the  non-production  of 
the  will  after  the  death  of  the  testator.  These 
declarations  are  clearly  admissible,  to  prove  or 
disprove  a  revocation  of  a  will,  when  the  will  it- 
self cannot  be  found." 

It  is  conceded  that  from  the  fact  of  the  will 
having  been  in  the  possession  of  the  testator  a 
presumption  of  revocation  arises.  But  this  pre- 
sumption is  slight  and  may  be  rebutted. 
Jones  V.  Murphy,  8  W.  &  S.  299. 
Dieclarations  of  the  testator  are  competent  evi- 
dence to  rebut.  The  authorities  cited  on  the 
other  side  are  not  in  conflict  with  this  view. 

In  Baptist  Church  z;.  Robbarts  (2  B.  no)  the 
will  was  found  in  the  locked  secretary  of  the  de- 
ceased, canc€lledy  and  the  attempt  was  to  restore 
a  cancelled  will  by  declarations  of  deceased, 
which  were  not  so  late  but  that  he  might  subse- 
quently have  cancelled  it. 

In  the  Goods  of  Samuel  Lewis  (i  Swab.  & 
Trist.  31)  evidence  of  the  declarations  were  ad- 
mitted, but  they  were  not  so  late  that  the  dece- 
dent might  not  subsequently  have  cancelled  the 
will,  and  it  was  found  under  his  bolster,  with  the 
signature  and  attestation  clause  torn  oflf.  The 
above  two  cases  are  very  similar  in  their  facts 
and  ruling. 

In  Clark  v,  Morton  (5  Rawle,  235)  it  was 
simply  held  that  the  making  of  a  will  and  its  con- 
tents could  not  be  established  by  parol  evidence 
of  declarations  of  the  deceased,  without  any  proof 
that  such  will  had  ever  been  seen. 

It  was  not  error  to  refuse  an  issue  to  the  Com- 
mon Pleas.  Waiving  all  technical  objections, 
there  was  no  serious  conflict  of  evidence,  and 
**  it  would  be  a  vain  thing  to  award  a  trial  which 
must  result  in  a  particular  way." 


WikofrsAp.,3H.  289. 
Graham's  Ap.,  1 1  Sm.45. 
Cozzen's  Will,  Id.  201. 
Comw'th  V,  Bunn,  21  Id.  412. 

May  13,  1878.  The  Court.  That  Isaac  P. 
Foster  made  and  executed  in  due  form  of  law  a 
will  in  writing  on  or  about  the  5  th  of  June,  18/5, 
is  an  indisputable  fact.  That  the  contents  of 
this  will  are  clearly  and  fully  proved,  both  by 
testimony  and  by  written  memoranda  in  the 
testator's  own  handwriting,  is  equally  plain,  and 
no  question  arises  as  to  the  number  of  witnesses, 
the  contents  being  proved  by  two,  as  well  as  by 
the  memoranda  furnished  by  the  testator  himself. 
The  will  not  being  found  after  the  testator's 
death  and  diligent  search,  two  material  questions 
arise  upon  the  assignment  of  errors. 

(i)  Whether  the  presumption  of  revocation 
by  the  testator  himself  is  rebutted  by  the  evi- 
dence. 

(2)  Whether  the  contents  can  be  proved  by 
parol  evidence. 

There  is  ample  evidence  to  rebut  the  pre- 
sumption of  a  revocation  by  the  testator.  Many 
facts  contribute  to  this  result,  among  which  these 
leading  circumstances  appear:  Isaac  P.  Foster 
was  never  without  a  will  for  the  last  fifteen  years 
of  his  life,  having  had  seven  written  under  the 
supervision  of  counsel,  and  made  necessary  by 
the  nature  and  amount  of  his  estate,  the  number 
of  his  children,  and  advancements  made  to  some, 
and  these  matters  were  often  dwelt  upon  by  him- 
self. He  himself  regarded  his  will  of  1875  as 
existing  until  and  while  lying  on  his  death-bed, 
when  too  feeble  to  destroy  it  without  assistance. 
Up  to  this  time  he  made  no  efforts  to  procure  a 
codicil  to  alter  the  will  in  a  certain  aspect  made 
necessary  by  the  failure  in  the  payment  of  in- 
terest on  certain  bonds,  but  being  prevented  by 
the  extremity  of  his  last  illness,  died  under  a  be- 
lief that  he  had  arranged  with  his  executors  to 
pay  these  legatees  money  instead  of  the  bonds. 
These  and  corroborating  circumstances  showThat 
the  testator  had  no  thought  of  a  revocation. 

That  the  presumption  of  a  personal  revocation 
can  be  thus  rebutted  is  shown  by  the  authorities 
cited  by  the  appellees.  The  presumption  of  re- 
vocation arises  from  the  fact  that  the  will  was 
known  to  be  in  the  possession  of  the  testator  him- 
self, and  that  it  cannot  be  found  after  his  death. 
It  is  therefore  a  natural  presumption  merely,  be- 
cause it  cannot  be  supposed  the  testator  would 
part  with  it,  unless  he  intended  to  put  it  out  of 
the  way ;  and  because  it  is  out  of  the  way,  and 
cannot  be  accounted  for,  the  presumption  that  he 
intended  to  revoke  it  arises.  Like  other  natural 
presumptions  drawn  from  evidence,  and  not  de- 
clared de  jure^  for  some  legal  end,  it  must  give 
way  to  stronger  evidence  of  the  continued  exist- 
ence of  the  will,  and  the  testator's  reliance  upon 
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it  as  the  disposition  he  had  made  of  his  pro- 
perty. 

The  will  then  being  in  existence  at  the  death 
of  the  testator  unrevoked  by  him,  its  loss  or  acci- 
dental destruction  differs  not  from  the  loss  or 
destruction  of  any  other  solemn  instrument,  such 
as  a  deed,  a  note,  or  bond,  or  a  record.  The 
contents,  therefore,  may  be  proved  in  like  man- 
ner, as  shown  by  the  authorities  cited. 

It  is  a  postulate  of  the  question  that  the  tes- 
tator left  behind  him,  at  death,  a  last  will  in 
writing  legally  executed  and  published,  and  unre- 
voked by  any  act  or  direction  of  his.  That  the 
law  will  not  tolerate  any  making  of  a  will  for 
him,  by  other  means  thaii  his  own  act  in  writing 
duly  executed,  is  clear.  But  such  a  will  having 
a  legal  existence,  yet  accidentally  lost  or  destroy- 
ed, the  establishment  of  its  contents  is  not  the 
making  of  a  new  will,  but  a  restoration  merely 
of  that  which  the  testator  himself  made  and  left 
behind  him  to  govern  his  estate.  There  is  no 
greater  sanctity  in  this  respect  than  the  restoration, 
by  parol  evidence,  of  other  instruments  equally 
solemn,  and  having  an  equal  effect  in  the  dispo 
sition  of  property.  The  law  simply  comes  in  aid 
of  his  own  legally  performed  act  to  prevent  his 
intentions  from  being  frustrated  or  defrauded 

The  authorities  upon  the  republication  of 
wills  made  before  the  passage  of  the  Act  of  1833, 
have  a  bearing,  and  may  therefore  be  cited,  some 
not  appearing  in  the  paper-books.  (Havard  v. 
Davis,  2  Bin.  406;  Jones  v.  Hartley,  2  Wh. 
103,  citing  many  cases;  Campbell  v.  Jamison, 
8  Barr,  498;  Jack  v,  Shoenberger,  10  Harris, 
416  ;  Fransen's  Will,  2  Casey,  203.). 

We  cannot  perceive  that  the  learned  Judge 
erred  in  ruling  either  point. 

In  regard  to  the  right  to  an  issue  there  is  no 
difficulty.  True,  the  right  to  a  jury  trial  is  given 
in  the  41st  section  of  the  Act  of  15th  March, 
1832,  relating  to  Registers  and  Registers*  Coiurts, 
whenever  a  dispute  upon  a  matter  of  fact  arises 
befipre  any  Register's  Court ;  but  the  request  for 
it  must  come  in  due  time.  Here  no  request  was 
made,  but  the  case  was  submitted  to  the  Judge  of 
the  Orphans*  Court,  was  fully  argued,  and  the 
papers  were  in  his  possession  for  an  opinion  and 
decree. 

On  application  for  a  reargument,  he  permitted 
it.  But  he  did  not  reopen  the  case  for  all  pur- 
poses. If,  under  the  pretext  of  a  request  for  a 
reargument>  it  was  intended  to  cover  up  an  inten 
tion  to  force  an  issue,  and  thus  delay  a  cause 
already  fully  submitted  to  a  competent  tribunal, 
it  was  not  such  a  request  as  the  Court  was  bound 
to  regard.  It  was  in  the  sound  discretion  of  the 
Court  then  to  allow  an  issue  or  not.  There  was 
no  abuse  of  its  power  in  this  refusal. 

We  discover  no  other  matter  worthy  of  serious 
.  notice. 

i 


The  decree  of  the  Orphans*  Court  is  therefore 
affirmed,  and  the  appeal  of  the  appellants  dis- 
missed at  their  costs,  which  they  are  ordered  to 
pay. 

Opinion  by  Agnew,  C.  J. 


July,  *77,  107.  Jairaaiy  23, 1878. 

Brooke  v.  The  Commonwealth  ex  reU 

City  of  Philadelphia.    Election  law. 

Select  Councils — Terms  of  members — Unexpired 
and  regular — Time  of  election — Act  of  10 
March,  rSjS—ConsHtution,  Art.  VI IL  §  j- 
Act  of  20  May,  JZ64, 

Vacancies  in  the  Councils  of  Philadelphia  should  be 
filled  at  Uie  next  general  election.  The  Act  of  20  May, 
1864  (P.  L.  912)  is  not  altered  by  Article  VIII.  J  3  of  the 
Constitution,  which  refers  only  to  regular  terms. 

The  Act  of  10  March,  1875  (P«  1-  6),  does  not  apply 
to  the  case  of  an  unexpired  term.  Therefore,  where  D. 
a  member  of  Select  Council,. elected  in  October,  1873.10 
serve  until  the  first  Monday  of  January,  1877,  resigned  in 
July,  1875,  and  B.  was  elected  in  February,  1876,  to  fill 
the  vacanof ;  the  term  of  B.  ended  on  the  first  Monday  of 
January,  1877,  and  it  was  regular  to  elect,  in  February, 
1876,  a  person  to  serve  for  uie  new  term  beginning  the 
first  Monday  of  January,  1877.  In  such  case  the  Act  of 
1875  applies  to  the  new  term  which  is  thereby  extended 
for  three  months,  and  not  to  the  unexpired  term. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Quo  warranto  by  the  Commonwealth  ex  rela- 
tione Theodore  F.  Jenkins  against  John  G. 
Brooke,  to  show  by  what  warrant  he  held  the 
office  of  Select  Coimcilman  from  the  Fourteenth 
Ward  of  the  city  of  Philadelphia. 

The  suggestion  averred :  That  on  July  8, 1875, 
R.  W.  Downing  being  then  a  member  of  Select 
Council  of  Philadelphia  from  the  Fourteenth 
Ward  of  said  city,  resigned  his  office,  whereby 
there  became  a  vacancy  in  said  office,  to  be  filled 
by  the  voters  of  the  ward  at  the  next  municipal 
election.  That  by  the  laws  existing  at  the  time 
of  R.  W.  Downing's  election,  his  term  of  office 
would  have    expired  on  the  first  Monday  of 

January,  1877.  That  at  the  municipal  election 
leld  on  the  third  Tuesday  of  February,  1876,  the 
respondent  John  G.  Brooke  was  elected  a  mem- 
ber of  Select  Council  for  the  unexpired  terra  of 
R.  W.  Downing,  and  forthwith  entered  on  the 
duties  of  his  office. 

That  by  virtue  of  the  Act  of  10  March,  1875 
(P.  L.  6),*  the  unexpired  term  for  which  Brooke 


*  The  Act  of  10  March,  1875,  is  as  follows:  All  1 
bers  of  Councils  and  also  all  other  city,  ward,  borough, 
and  township  officers,  excepting  School  Director,  to  be 
elected  on  the  third  Tuesday  of  February  next,  or  in  any 
year  thereafter,  whose  tenn  of  office  would,  under  existing 
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was  elected,  was  continued  fiom  the  first  Monday 
of  January  to  the  first  Monday  of  April,  1877, 
and  that  the  sheriff  in  his  proclamation,  prior 
to  the  said  election,  gave  notice  that  the  person 
elected  in  place  of  R.  W.  Downing  would  serve 
to  that  time  accordingly. 

That  at  the  municipal  election  held  on  the 
third  Tuesday  of  February,  1877,  the  relator  was 
duly  elected  a  member  of  Select  Council  for  three 
years  from  the  first  Monday  of  April,  1877. 

That  the  respondent  had  since  the  first  Mon- 
day of  April,  1877,  unlawfully  held  and  exercised 
the  office  of  Select  Coimcilman  from  the  Four- 
teenth Ward. 

That  at  the  meeting  of  Select  Council  held  on 
April  5,  1877,  the  relator  duly  presented  his 
certificate  of  election,  but  was  refused  admission 
as  a  member  thereof  by  reason  of  the  usurpation 
and  intrusion  of  the  respondent. 

The  respondent,  in  his  answer,  set  forth  that 
on  the  third  Tuesday  of  February,  1876,  he  was 
elected  to  fill  the  said  office  for  the  unexpired 
term  of  R.  W.  Downing,  to  serve  until  the  first 
Monday  of  January,  1877,  as  the  Act  of  10 
March,  1875,  in  nowise  affected  the  said  term. 
That  the  said  unexpired  term  so  ending,  and 
there  being  no  other  municipal  election  before 
the  date,  it  became  necessary  to  elect,  at  the 
same  election,  a  person  to  serve  for  the  new 
term  beginning  on  the  first  Monday  of  January, 
1877,  and  continuing  three  years  and  three 
months  in  accordance^with  the  provisions  of  the 
ID  March,  1875,  which  extended  that  term  for 
three  additional  months.  That  at  the  said  elec- 
tion the  respondent  was  elected  to  serve  for  the 
said  new  term  also.  That  on  the  first  Monday 
of  January,  1877,  he  was  duly  qualified  and  took 
his  seat  as  a  member  of  Select  Council.  That  at 
the  time  of  the  pretended  election  of  the  relator 
there  was  no  vacancy,  and  his  election  was  un- 
lawful. 

The  Commonwealth  demurred  to  this  answer, 
because  the  allegeci  election  of  the  respondent  on 
the  third  Tuesday  of  February,  1876,  to  serve 
for  three  years  and  three  months  from  the  first 
MoHday  of  January,  1877,  was  contrary  to  the 
Act  of  10  March,  1875,  and  was  therefore  illegal 
and  void. 

The  Court  below,  after  argument  and  re-argu- 
ment, entered  judgment  on  the  demiurer  for  the 
relator  (Briggs,  J.,  dissenting),  whereupon  the 
respondent  took  this  writ  of  error. 

laws,  expire  prior  to  the  first  Monday  of  April,  shall  con- 
tinue in  office  from  the  date  at  which  said  term  would 
otherwise  expire  until  the  first  Monday  of  April  next  en- 
suing thereto,  and  the  terms  of  their  successors  shall  begin 
on  the  first  Monday  of  April,  and  shall  continue  for  3ie 
period  now  fixed  for  the  duration  thereof  by  existing  laws 
in  each  particular  case;  and  hereafter  all  elections  for 
oflSces  which  will  be  vacant  on  the  first  Monday  of  April 
shall  be  held  on  the  third  Tuesday  of  February  next  pie- 
cedbg  thereto. 

Vol.  v.— 27 


Geo,  S.  Graham  and  Chas.  JI.  T.  Collis,  for 
the  plaintiff  in  error. 

Prior  to  the  Act  of  10  March,  1875,  the  Acts 
regulating  the  manner  of  filling  vacancies  in 
Councils  were  the  Act  of  24  April,  1864  (P.  L. 
639),  and  20  May,  1864  (P.  L.  912),  which 
provided  that  vacancies  should  be  filled  at  the 
next  general  election  for  the  unexpired  term.  In 
1874  the  new  Constitution  went  into  effect,  in- 
stituting February  elections  for  Councilmen,  who 
had  theretofore  been  elected  in  October;  but 
the  provision  was  for  regular  terms  of  service 
only  (Const.  Art.  VIII.  §  3),  and  did  not  inter- 
fere with  the  system  of  filling  vacancies  at  the 
general  election  in  autumn.  The  purpose  of  the 
Act  of  10  March,  1875,  was  simply  to  fix  the 
commencement  of  terms,  as  under  the  law  then 
existing  a  person  elected  in  February  would  not 
enter  into  office  until  the  following  January. 
The  Act  was  passed  simply  to  remedy  the  incon- 
venience. Unexpired  terms  were  still  to  be 
filled  at  the  very  next  election  after  the  vacancy. 
Downing  resigned  in  July,  1875,  and  his  succes- 
sor could  have  been  elected  in  November ;  but 
that  election  passed,  and  the  election  for  this 
term  was  held  in  the  succeeding  February.  If 
Downing  had  not  resigned,  his  terra  would  have 
ended  on  January  i,  1877,  and  could  not  have 
been  extended,  as  Article  III.  §  13  of  the  Con- 
stitution forbade  such  extension.  Brooke  being: 
elected  for  Downing*s  term,  stood  in  precisely^ 
the  same  position  that  he  would  have  done,,  had 
he  not  resigned.  There  is  nothing  inconsistent 
between  the  Acts  of  1864  and  1875.  One  ap- 
plies to  unexpired  terms,  and  the  other  ta  regu- 
lar terms.  The  new  term  for  which  the  respond- 
ent was  elected  in  February,  1876,  began  on  the 
first  Monday  of  January,  1877,  for  three  years, 
and  three  months,  by  the  Act  of  1875.^ 

Pierce  Archer  and  Edward  R.  Worrell^ 
contra. 

**Term'*  is  generic,  and  includes  regular, 
irregular,  full  and  unexpired  terms.  If  unex- 
pired terms  were  not  to  be  included  in  the  Act 
of  1875,  it  would  have  been  sa  expressed.  The 
respondent  was  not  to  be  elected  for  the  term 
Downing  would  have  held,  but  for  the  term  fixed 
by  law ;  this  was  the  remainder  of  the  unexpired 
term,  and  three  additional  months.  Downing*s 
term  was  not  extended,  and  the  respondent  had 
no  term  when  the  Act  of  1875  was  enacted,  and 
therefore  was  not  within  the  Constitutional  pro- 
hibition as  to  the  lengthening  of  the  terms  of  any 
officer  after  his  election. 

May  6,  1878.  The  Court.  The  contention 
in  this  case  must  be  decided  by  the  construction 
to  be  given  to  the  Act  of  10  March,  1875.  A 
reference  to  some  of  the  laws  changed  by  this 
Act  will  assist  in  giving  a  dear  understanding  of 
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its  intent  and  purpose.  The  Act  of  21  March, 
1 86 1  (P.  L.  165)  directed  the  election  of  mem- 
bers of  Councils  in  the  city  of  Philadelphia  to 
be  held  on  the  second  Tuesday  of  October  in 
each  year. 

It  declared  that  each  ward  should  have  one 
member  of  Select  Council  who  should  serve  for 
three  years  from  the  first  Monday  of  January 
next  succeeding  his  election,  and  that  one-tl>ird 
of  Select  Council  should  be  chosen  each  year. 

Under  this  law,  in  October,  1873,  Downing 
was  elected  a  member  of  Select  Council  for  the 
term  of  three  years  from  the  first  Monday  in 
January,  1874.  Hence,  not  only  the  term  of 
Downing,  but  the  term  of  all  the  class  or  third 
of  which  he  was  a  member  would  expire  on  the 
first  Monday  of  January,  1877. 

While  thus  holding  an  office  the  term  of  which 
was  fixed  by  the  Act  of  1861,  the  Constitution 
of  1874  went  into  effect. 

Art.  VIII.  Sec.  3,  required  all  elections  for 
city,  ward,  borough,  and  township  officers  for 
regular  terms  of  service,  to  be  held  on  the  third 
Tuesday  of  February.  Art.  III.  Sec.  13  declared 
that  no  law  should  extend  the  term  of  any  pub- 
lic officer  after  his  election  or  appointment. 

Thus  the  Constitution  designated  the  only 
time  at  which  a  member  of  the  Coimcik 
could  be  elected  for  a  **  regular  term,"  but 
imposed  no  restraint  on  legislative  power  pre- 
scribing the  time  when  an  election  might  be  held 
to  fill  a  vacancy  for  the  unexpired  term;  nor  did 
it  forbid  the  enactment  of  any  law  lengthening 
the  term  of  such  officers  thereafter  to  be  elected, 
provided  it  was  done  prior  to  their  election,  and 
it  left  to  legislative  discretion  to  fix  the  time  for 
them  to  enter  on  the  duties  of  their  office. 

The  Act  of  1 86 1  did  not  authorize  the  elec 
tion  of  a  member  of  Councils  to  fill  a  vacancy 
to  be  held  at  any  other  time  than  at  the  general 
election  in  October.  In  case  the  vacancy  oc 
curred  soon  after  the  election  it  would  leave  the 
office  vacant  for  nearly  a  year.  » To  obviate  this 
objection  the  Act  of  27  April,  1874  (P.  L.  638), 
was  passed.  It  declared  **  in  case  of  a  vacancy 
occurring  hereafter  in  either  branch  of  the  Coun- 
cils of  Philadelphia,  the  qualified  voters  of  the 
ward,  at  the  next  election,  shall  elect  a  person 
for  the  unexpired  term."  In  July,  1875,  Down- 
ing resigned  his  office.  The  vacancy  thus  created 
should  have  been  filled  by  an  election  in  Octo- 
ber of  the  same  year.  .  The  fact  that  it  was  not 
filled  until  the  election  in  February  following 
does  not  affect  the  question  we  are  now  consider- 
ing. The  present  purpose  is  not  to  decide  when 
the  official  term  of  the  person  elected  to  fill  the 
vacancy  began,  but  when  it  ended. 

It  would  seem  the  words  of  the  Act  of  1874 
make  this  sufficiently  clear  by  declaring  the 
voters  shall  elect  a  person  **for  the  unexpired 
term." 


It  certainly  was  not  intended  to  give  to  the 
locum  tenenSf  or  substitute,  an  office  to  continue 
beyond  the  end  of  the  term  of  the  one  whose 
place  and  unexpired  term  he  was  elected  to  fill. 
The  Act  did  not  contemplate  any  disarrangement 
of  the  three  classes,  nor  of  the  time  when  the 
term  of  each  should  expire.  Under  the  law  in 
force  at  his  election  Downing's  term  expired  in 
January,  1877.  The  Constitution  of  1874  for- 
bade its  extension  by  legislative  enactment.  In 
the  absence  of  language  clearly  indicating  such 
an  intent  we  will  not  assume  the  Legislature  in- 
tended to  extend  the  term  of  the  person  elected 
to  the  vacancy  beyond  the  time  fixed  by  law  for 
the  expiration  of  Downing's  term.  To  extend 
it  beyond  would  be  more  than  to  fill  the  vacancy 
which  his  resignation  created.  This  brings  us  to 
a  consideration  of  the  first  section  of  the  Act  of 
10  March,  1875  (Purd.  Dig.  2047,  pi.  53).  It 
declares,  inter  alia^  "all  members  of  Councils 
to  be  elected  on  the  third  Tuesday  of  February 
next,  or  in  any  year  thereafter,  whose  term  of 
office  would  under  existing  laws,  expire  prior  to 
the  first  Monday  of  April,  shall  continue  in  office 
from  the  date  at  which  said  term  would  other- 
wise expire,  until  the  first  Monday  of  April  next 
ensuing  thereto ;  and  the  terms  of  their  succes- 
sors shall  begin  on  the  first  Monday  of  April, 
and  shall  continue  for  the  period  now  fixed  for 
the  duration  thereof  by  existing  laws,  in  each 
particular  case,  and  hereafter  2JI  elections  for 
offices  which  will  be  vacant  on  the  first  Monday 
of  April  shall  be  held  on  the  third  Tuesday  of 
February  next  preceding  thereto." 

Thus  this  Act  did  not  direct  that  the  election 
for  members  of  Councib  should  be  held  on  the 
third  Tuesday  of  February ;  but  it  recognized 
the  fact  that  the  Constitution  required  them  "to 
be  elected'*  then,  for  a  regular  term. 

The  Legislature  was  aware  that  under  the  laws 
then  in  force  the  term  of  a  member  of  Councils 
began  and  ended  on  the  first  Monday  of  Janu- 
ary, and  therefore  he  could  not  enter  on  the 
duties  of  his  office  until  more  than  ten  months 
after  his  election.  The  time  of  his  election  they 
could  not  change ;  but  they  could  designate  the 
time  when  he  should  assume  his  official  duties. 
To  shorten  the  intervening  time,  to  not  perma- 
nently lengthen  a  regular  term  beyond  three 
years,  and  at  the  same  time  not  to  disturb  the 
existing  division  into  three  classes,  the  Act  pro- 
vided: I.  For  a  longer  term  for  each  member 
to  be  first  elected  at  the  expiration  of  each  term 
which  under  existing  laws  would  expire  in  Janu- 
ary. The  term  of  each  to  be  so  elected  was  to 
extend  until  the  first  Monday  of  April  next  fol- 
lowing the  January  when  the  term  would  other- 
wise Imve  expired.  As  the  term  of  all  members 
of  Council  then  in  office  expired  in  January, 
this  Act  necessarily  extended  the  term  of  all 
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members  to  be  elected  at  the  expiration  of  those 
terms.  This,  however,  was  limited  to  the  first 
election  in  each  case.  2.  As  soon  as  the  object 
of  requiring  the  person  elected  to  enter  on  the 
duties  of  his  election  within  a  few  weeks  after 
his  election,  was  accomplished,  then  the  regular 
term  was  again  to  be  three  years  only.  This  was 
in  entire    harmony  with  the    Constitution  of 

1874. 

It  necessarily  follows  that  inasmuch  as  Down- 
ing's  regular  term  would  have  expired  on  the 
first  Monday  of  January,  1877,  that  the  person 
elected  to  fill  the  vacancy  caused  by  his  resigna- 
tion was  elected  **  for  the  unexpired  term'*  only. 
The  fact  that  the  sheriff  in  his  proclamation, 
giving  notice  of  the  election,  declared  that  the 
person  to  be  elected  would  serve  until  the  first 
Monday  of  April,  1877,  could  not  change  the 
statute  nor  extend  the  term.  The  term  for  which 
Downing  was  elected,  as  well  as  the  term  of  the 
person  who  filled  out  the  unexpired  portion  of 
-  Downing*s  term,  expired  on  the  first  Monday  of 
January,  1877.  Hence  the  third  Tuesday  in 
February,  1876,  was  the  proper  time  to  elect  a 
successor  to  enter  on  his  duties  in  January,  1877. 
The  respondent,  John  G.  Brooke,  was  at  said 
election  in  February,  1876,  duly  and  legally 
chosen  a  member  of  the  Select  Council  from  the 
Fourteenth  Ward  of  the  city  of  Philadelphia  for 
a  regular  term.  The  learned  Court  erred  in  not 
entering  judgment  in  his  favor  on  the  demurrer. 

Judgment  reversed;  and  judgment  in  favor  of 
the  plaintiff,  John  G.  Brooke,  on  the  demurrer, 
with  costs. 

Opinion  by  Mercxhi,  J. 


Oct  &  Nov.  '77,  206.  Nov.  15, 1877. 

DufiF  V.  Williams. 

Action  for  deceit — Representations  as  to  another's 
solvency — Defendant  not  liable  for  mistaken 
statements  made  in  good  faith. 

An  action  of  deceit  will  not  lie  against  one  who  erro- 
neoosly,  but  in  good  faith,  represents  another  to  be  in 
solvent  circumstances. 

Error  to  the  Coxxri  of  Common  Pleas  of  Beaver 
Coimty. 

This  was  an  action  on  the  case  brought  by 
Robert  Williams  against  John  C.  Duff  to  recover 
damages  for  an  alleged  deceit,  whereby  the 
plaintiff  was  induced  to  loan  to  one  Agnew 
Duff  (brother  of  defendant)  the  sum  of  $1500, 
under  the  belief  that  he  was  in  solvent  circum- 
stances and  able  to  repay  the  same. 

The  money  was  loaned  on  a  note  dated  Sep- 
tember 17,  1874,  and  payable  in  one  year.  It 
was  joint  in  form,  but  signed  by  Agnew  Duff  only. 


On  the  8th  of  January  following  Agnew  Duff 
made  an  assignment  for  the  benefit  of  creditors. 
About  a  year  after  the  assignment  plaintiff,  find- 
ing his  claim  would  not  be  paid  in  full,  brought 
this  suit.  It  was  claimed  that  the  representations 
made  by  the  defendant,  and  which  induced  the 
loaning  of  the  money  by  the  plaintiff,  were  false 
and  fraudulently  made  with  the  intent  to  deceive 
the  plaintiff;  that  they  did  so  deceive  him  and 
caused. the  damage  complained  of. 

At  the  trial  (before  Hice,  P.  J.)  plaintiff  testi- 
fied :  **  I  was  in  defendant's  store  about  Septem- 
ber 12,  1874.  Told  him  I  would  give  him  some 
money.  He  said  he  did  not  want  it,  but  knew 
a  good  man  who  would  want  it ;  a  good  man ; 
that*he  would  vouch  for  him.  Said  he  would  go 
on  the  note  as  bail  along  with  him  as  a  good 
borrower.  He  asked  me  how  much  I  had  to 
loan.  I  said  J 1500.  In  a  few  days  Agnew  Duff 
came  to  my  house.  He  said  that  John  had  sent 
him,  telling  him  he  could  get  the  $1500,  and 
said  that  John  would  go  on  the  note  as  surety. 
I  would  not  have  loaned  the  money  at  all  only 
on  the  representation  of  John  C.  Duff.  Awhile 
after  this  I  went  down  to  see  John ;  laid  the  note 
down  %n  the  table  before  him ;  told  him  I  wanted 
him  to  put  his  name  to  it.  He  said  it  was  good 
enough  without.  I  could  not  get  him  to  sign  it." 
Defendant  testified :  **  Plaintiff  came  to  our  store 
about  middle  of  September,  1874.  Took  me  to 
one  side  and  wanted  to  know  if  I  wanted  to  bor- 
row some  money.  I  told  Jiim  not.  He  then 
asked  me  if  I  knew  any  one  who  did.  He  said 
he  had  jpiooo  to  put  out ;  that  he  did  not  want 
to  keep  it  about  the  house.  I  told  him  Agnew 
mi^t  lake  it  perhaps.  He  said  he  supposed  he 
was  good ;  I  told  him  I  thought  he  was.  He 
asked  me  if  I  would  go  on  his  note.  I  told  him 
I  would  not,  as  I  was  endorser  for  him  in  bank  a 
good  deal,  and  it  had  to  be  paid  when  it  came 
due.  He  then  said  to  me  he  jguessed  he  was 
good  enough  himself;  said  something  about  his 
owning  real  estate.  He  then  requested  me  to 
write  to  Agnew.  I  wrote  to  him  that  he  had 
$1000  he  wanted  to  put  out,  as  he  requested  me. 
I  believed  that  at  that  time  Agnew  was  solvent 
and  in  good  circumstances." 

Agnew  Duff  testified :  **  I  received  information 
from  John  C.  Duff  that  the  plaintiff  had  ^1000 
to  loan.  I  went  to  see  Mr.  Williams ;  he  seemed 
to  know  what  I  was  after ;  said  he  had  got  I500 
more  and  wished  to  put  it  all  out  together.  He 
brought  out  1^1500.  The  note  was  prepared  in 
his  house,  on  his  table.  He  said  he  did  not  know 
but  he  ought  to  have  John  C.  Duff  on  the  note, 
but  he  thought  it  was  good  enough  without.  I 
said  I  thought  it  was  myself.  He  said  nothing 
about  John  having  agreed  to  go  on  it.  The  only 
explanation  I  can  give  why  I  wrote  *  we*  in  the 
note  is,  that  when  Williams  made  the  remark 
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about  John  going  on  it,  I  said  maybe  he  would. 
I  alleged  to  the  defendant  and  all  others  that  I 
had  plenty  to  pay  all  my  debts  and  more  too. 
John  had  no  interest  in  this  loan.  He  was  in  no 
position  to  know  anything  about  my  circum- 
stances except  from  myself.** 

Defendant  presented,  inter  alia,  the  following 
points :  (4)  To  enable  the  plaintiff  to  recover, 
the  jury  must  believe  that  John  C.  Duff  repre- 
sented his  brother  Agnew  to  be  in  good  ^md  sol- 
vent circumstances  at  the  time  the  plaintiff 
applied  to  him ;  that  the  plaintiff,  owing  to  his 
relations  with  the  defendant,  had  a  right  to  rely 
upon  such  representation ;  that  such  representa- 
tion was  false;  that  John  C.  Duff  knew  and  be- 
lieved, or  had  reason  to  know  or  believe,  it  to 
be  false,  and  made  such  representation  recklessly, 
without  any  just  reason  for  making  the  same,  and 
with  the  design  and  intent  fraudulently  and  dis- 
honestly to  enable  his  brother  to  obtain  the 
plaintiffs  money.  Answer*  It  was  not  necessary 
that  the  defendant,  if  he  made  the  statements 
and  representations,  actually  knew  them  to  be 
false.  If  he  made  them  recklessly,  without  suffi- 
cient reason  for  knowing  and  believing  them  to 
be  true,  and  with  the  intent  to  enable  his4)rother 
Agnew  thereby  to  obtain  the  plaintiff's  money, 
and  the  representations  afterward  turned  out  to 
be  false,  and  damage  resulted,  it  would  be  suffi- 
cient to  create  the  liability  of  the  defendant, 
without  it  appearing  that  the  defendant  knew  or 
had  reason  to  know  or  believe  them  to  be  false. 

(5)  If  the  jury  beHeve  that  John  C.  Duff  from 
time  to  time  sought  information  as  to  his  brother's 
standing  financially,  and  with  an  honest  belief 
that  he  (Agnew)  was  solvent  and  could  pa^  his 
debts,  so  represented  his  circumstances  to  Wil- 
liams, the  plaintiff  cannot  recover,  even  if  such 
representations  turned  out  afterward  to  be  incor- 
rect. Answer,  This  we  affirm,  if  by  "so  repre- 
sented his  circumstances  to  Williams'*  we  are  to 
understand,  giving  or  communicating  informa- 
tion to  plaintiff  as  information  thus  obtained 
merely;  but  the  case  would  be  different  if  he 
made  the  representations  and  statements  as  actual 
facts,  as  of  his  own  knowledge. 

Verdict  and  judgment  for  plaintiff  for  $i49». 
Defendant  took  this  writ,  assigning  for  error  the 
answers  to  the  points  given  above. 

5.  B,  Wilson  (with  him  Frank  Wilson^  for 
plaintiff  in  error. 

John  J,  Wickhaniy  contra. 

January  7,  1878.  The  Court.  In  answer 
to  the  fourth  point  the  learned  Judge  said  to  the 
jury  that,  if  the  defendant  made  the  alleged  state- 
ments and  representations,  it  was  unnecessary  to 
show  that  he  **  actually  knew  them  to  be  false. 
If  he  made  them  recklessly,  without  sufficient 
reason  for  knowing  and  believing  them  to  be 


true,  and  with  intent  to  enable  his  brother 
Agnew  thereby  to  obtain  the  plaintifPs  money, 
and  the  representations  afterwards  turned  out  to 
be  false  and  damage  resulted,  it  would  be  suffi- 
cient to  create  the  liability,  without  it  appearing 
that  the  defendant  knew  or  had  reason  to  know 
or  believe  them  false. "  This  instruction  was  not 
strictly  correct.  It  ignored  the  feet  that  the  de- 
fendant may  have  honestly  believed  that  the 
statements  and  representations  were  true,  and  it 
permitted  the  jury  to  inquire,  not  whether,  in 
point  of  fact,  he  did  so  believe,  but  whether  he 
had  sufficient  reason  for  knowing  and  believing 
them  to  be  true.  They  might  be  satisfied  that 
he  had  entire  confidence  in  the  truth  of  all  that 
he  stated  in  regard  to  his  brother's  solvency,  and 
yet,  at  the  same  time,  they  might  come  to  the 
conclusion  that  he  had  not  sufficient  reason  for 
the  faith  that  was  in  him,  and  thus  hold  him  re- 
sponsible, not  for  the  want  of  an  honest  belief, 
but  for  the  insufficiency,  in  their  judgment,  of 
the  reasons  upon  which  it  was  founded.  The 
defendant  may  have  spoken  inconsiderately  or 
even  recklessly,  yet  if  he  believed  what  he  said 
he  was  not  liable.  It  is  said  by  Chief  Justice 
Gibson,  in  Bokee  v.  Walker  (2  Harris,  139), 
that  **  in  actions  of  deceit  the  jury  have  to  deal 
with  a  question  of  good  faith,  and  if  they  are  sat- 
isfied that  the  defendant  believed  his  own  story, 

it  is  their  duty  to  find  in  his  favor A 

man  who  believes  what  he  says  is  not  chargeable 
with  bad  faith ;  and  the  state  of  his  belief  is  a  fact 

for  th^  jury Sincerity  of  belief,  however 

apparently  unfounded,  is  an  unmixed  matter  of 
fact;  and,  if  it  were  not  the  test,  every  recom- 
mendation would  be  a  warranty."  If  the  de- 
fendant asserted  as  facts  matters  of  which  he  had 
neither  knowledge  nor  belief,  or  if  he  knowingly 
falsified  or  wilfully  suppressed  the  truth,  and  did 
so,  not  for  the  purpose  of  injuring  the  plaintiff, 
but  with  the  view  of  giving  credit  to  his  brother, 
he  was  guilty  of  falsehood,  and  would  be  respon- 
sible for  all  the  consequences  directly  resulting 
therefrom.  **  A  man  who  asserts  what  he  does 
not  know  is  guilty  of  duplicity,  though  he  happen 
to  assert  the  truth ;  and  whatever  the  motive,  he 
is  not  the  less  dishonest."  But  this  was  not  the 
question  submitted  to  the  jiury.  It  happens  to 
have  been  taken  for  granted  that  the  defend«it 
had  some  knowledge  of  his  brother's  financial 
condition,  and  the  questions  raised  by  the  plain- 
tiffs coimsel  were  whether  the  statements  he 
made  were  wilfully  false,  or  whether  he  had  any 
sufficient  reason  for  believing  them  to  be  true. 
Of  course,  the  grounds  of  his  alleged  belief  were 
proper  subjects  of  inquiry  in  determining  whether 
or  not  a  sincere  belief  was  entertained ;  but  after 
all  it  must  come  back  to  the  question  of  good 
faith  on  the  part  of  the  defendant.  Did  he  hon- 
estly believe  that  the  statements  he  made  were 
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true,  or  did  he  know  that  they  were  false  ?  We 
are  of  opinion  that  the  question  was  submitted  to 
the  jury  in  a  manner  that  was  calculated  to  lead 
them  into  an  inquiry  that  was  irrelevant  and  pre- 
jixlicial  to  the  defendant,  and  for  this  reason  tHe 
first  assignment  of  error  should  be  sustained. 

The  defendant  was  entitled  to  an  unqualified 
affirmance  of  his  fifth  point,  in  which  the  Court 
was  requested  to  say :  **  If  the  jury  believe  that 
John  C.  Duff  from  time  to  time  sought  informa- 
tion as  to  his  brother's  standing  financially,  and 
with  an  honest  belief  that  he  was  solvent  and 
could  pay  his  debts,  so  represented  his  condition 
to  Williams,  the  plaintiff  cannot  recover,  even  if 
such,  representations  turned  out  afterwards  to  be 
incorrect.**  This  was  putting  the  defence  on  its 
true  ground — that  of  good  faith.  While  the 
learned  Judge  affirmed  this  proposition,  he  did 
so  with  a  qualification  which  greatly  weakened 
its  force,  by  saying,  **  if  by  the  wor(K  *  so  repre- 
sented his  circumstances  to  Williams,'  we  are  to 
understand  giving  or  communicating  information 
to  the  plaintiff  as  information  thus  obtained 
merely;  but  the  case  would  be  different  if  he 
made  the  representations  as  actual  facts,  as  of  his 
own  knowledge."  The  jury  would  likely  under- 
stand from  this  that  the  defendant  was  bound  to 
inform  the  plaintiff  that  he  had  made  inquiry  as 
to  his  brother's  standing,  and  give  him  in  detail 
the  information  he  had  thus  obtained,  so  that  he 
might  have  the  data  from  which  to  draw  his  own 
conclusions.  Of  course  there  could  have  been 
no  objection  to  this  mode  of  imparting  informa- 
tion to  the  plaintiff,  but  it  is  not  the  only  way  in 
which  it  could  be  honestly  done.  He  could  with 
equally  good  faith  state,  as  conclusions  of  fact, 
the  inferences  which  he  drew  from  the  informa- 
tion he  had  obtained.  If,  as  the  result  of  inquiry, 
he  came  to  the  conclusion  that  his  brother's 
financial  standing  was  as  good  as  his  own,  what 
would  be  the  impropriety  of  honestly  stating  this 
to  the  plaintiff  as  a  fact,  instead  of  communicat- 
ing to  him  the  items  of  information  upon  which 
he  had  formed  his  judgment  and  belief?  Taking 
into  consideration  all  that  was  said  and  done,  it 
must,  after  all,  resolve  itself  into  a  question  of 
sincerity  and  good  faith.  The  principles  in- 
volved are  so  clearly  stated  in  Bokee  v.  Walker 
(supr<i)\  Boyd's  Ex'rs  v,  Browne  (6  Barr,  310) ; 
Huber  V.  Wilson  (11  Harris,  178);  Rheem  v. 
The  Naugatuck  Wheel  Co.  (9  Casey,  358); 
Graham  v.  Hollinger  (10  Wright,  55),  and  Dil- 
worth  V,  Bradner  et  al.y  decided  at  the  present 
term  (4  Weekly  Notes,  505),  that  it  is  unneces- 
sary to  pursue  the  subject  any  further. 

Judgment  reversed  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Sterrett,  J. 


Oct.  &  Nov.  *77.  Oct.  16,  1877. 

First  Baptist  Church  v.  Caughey  et  aUf 
Adm'rs. 

Corporation — Implied  powers — Power  of  trus* 
tees  of  a  religious  society  to  borrow  money — 
Purposes  of  corporation — Evidence, 

The  tnistees  of  a  religious  society,  having  borrowed 
money  to  pay  a  debt  incurred  in  the  reconstruction  of  the 
society's  meeting-house,  gave  a  note  therefor.  In  an  ac- 
tion upon  the  note : 

Held  (affirming  the  decision  of  the  Court  below),  that, 
although,  in  the  absence  of  an  express  provision  in  the 
charter,  the  trustees  could  not  bind  the  society  by  such  a 
note,  yet,  the  construction  of  the  meeting-house  being  one 
of  the  legitimate  purposes  of  the  society,  there  was  an  im- 
plied power  to  borrow  money  therefor,  and  the  plaintifis 
could  recover  under  a  count  for  money  had  and  received. 

Held  further t  that  the  note  was  properly  admitted  in 
evidence. 

Error  to  the  Common  Pleas  of  Erie  County. 

Assumpsit  by  S.  S.  Caughey  and  H.  B.  Flem- 
ing, administrators  oJ"  Joseph  Neeley,  deceased, 
upon  a  note  for  I900,  with  waiver  of  exemption, 
stay  of  execution,  etc.,  drawn  by  four  of  the  five 
trustees  of  the  First  Baptist  Church  and  Society 
of  Erie,  in  favor  of  Neeley,  the  plaintiffs  intestate. 
Upon  the  face  of  the  note  it  was  stated  that  the 
money  was  "for  the  use  of  the  First  Baptist 
Chiwch."  The  narr.  contained  the  common 
counts  in  assumpsit ;  plea,  the  general  issue. 

Upon  the  trial,  before  Galbraith,  P.  J.,  the 
evidence  showed  that  the  corporation  defendant 
was  duly  incorporated  in  1834  for  the  purpose  of 
"the  building  of  a  meeting-house,  and  the  set- 
tlement and  support  of  a  pastor  for  the  worship 
of  Almighty  God."  Power  was  given  the  trus- 
tees to  raise  money  by  a  tax  upon  the  pews, 
but  no  power  to  borrow  money  was  conferred. 
In  1865  their  necessities  required  that  a  new  and 
larger  meeting-house  should  be  built.  One  Wal- 
ter J.  F.  Liddell  was  at  that  time  the  treasurer  of 
the 'Society,  and,  in  addition  to  a  subscription  of 
I4000  of  his  own,  was  obliged  to  expend  addi- 
tional simis  for  the  benefit  of  the  Society.  In 
furtherance  of  this  purpose  he  borrowed  from 
one  Mrs.  Smith  the  sum  of  $1200,  and  (she  being 
informed  that  a  note  signed  by  the  trustees  would 
not  bind  the  corporation)  gave  his  individual 
note  therefor.  The  sum  of  I300  was  paid  upon 
the  note,  and  subsequently  the  trustees  borrowed 
the  balance  from  Neeley  and  gave  him  the  note 
in  suit.  The  money  thus  borrowed  was  passed 
by  Neeley  immediately  over  to  Mrs.  Smith,  who 
thereupon  cancelled  the  original  note.  There 
was,  however,  no  testimony  tending  to  rebut 
the  presumption  that  the  money  borrowed  by 
Liddell  from  Mrs.  Smith  was  used  in  the  erection 
of  the  building.  The  plaintiffs  offered  the  note 
in  evidence;  objected  to;  objection  overruled; 
exception. 
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In  the  charge  to  the  jury  His  Honor  said: 
"On  the  part  of  the  plaintiffs  it  is  claimed  that 
whether  the  trustees  had  the  right  to  bind  the 
church  by  such  an  obligation,  a  judgment  note 
waiving  exemption,  etc.,  or  not,  yet,  if  the  money 
obtained  from  Mr.  Neeley  was  actually  used  in 
the  construction  of  the  church  edifice,  the  church 
receiving  the  benefit  of  the  same,  there  would 
be  an  implied  obligation  to  pay,  and  the  plaintiffs 
would  be  entitled  to  recover,  under  the  general 
indebitatus  assumpsit  counts  in  their  decimation. 
This  I  conceive  to  be  a  correct  position.  The 
trustees  of  a  corporation  may  not  bind  it  by  such 
specialty,  containing  such  stipulations  as  these, 
in  the  absence  of  some  express  authority  con- 
tained in  the  charter,  but  there  are  implied  as 
well  as  express  powers  incident  to  every  corpora- 
tion, and  in  this  case,  if  the  jury  believe  from 
the  evidence  that  the  money  for  which  the  note 
was  executed  by  the  trustees  was  used  by  them 
or  by  other  officers  of  the  church  in  rebuilding 
the  church  building,  and  so  went  to  the  benefit 
of  the  Society,  then  the  law  raises  an  implied 
obligation  in  equity  and  good  conscience,  as  well 
as  in  law,  on  the  part  of  the  church  to  repay  it, 
and  the  verdict  should  be  for  the  plaintiff."  , 

Verdict  and  judgment  accordingly  for  plain- 
tiffs. Defendant  took  this  writ,  assigning  as  error, 
inter  alia,  the  admission  of  the  note  in  evidence, 
and  the  portion  of  the  charge  above  quoted. 

Allen  and  Rosenweig^  for  plaintiff  in  error. 

The  powers  of  a  corporation  must  be  in  its 
charter,  or  arise  by  necessary  implication. 

Pitts  &  Stcubenville  R.  R.  v,  Allegheny  Co.,  29  Sm. 
210, 

The  words  "by  necessary  implication"  mean, 
of  course,  such  powers  as  are  necessary  to  carry 
into  effect  the  legitimate  purposes  of  its  erection. 
The  power  of  the  trustees  of  a  religious  society 
to  borrow  money  and  bind  the  corporation  for 
its  repayment  is  not  such  a  power. 
Miller  v.  The  Church,  4  Phil.  48. 
Beach  v.  Bank,  3  Wend.  573. 

If  the  note  in  suit  was  void,  it  should  not  have 
been  admitted  in  evidence. 

James  C,  Marshall  (F.  F.  Marshall  with 
him),  for  defendants  in  error. 

The  charge  of  the  learned  Court  was  more 
favorable  to  the  plaintiff  in  error  than  they  could 
have  expected.  The  testimony  showed  that  the 
money  was  borrowed  under  the  eyes  of  the  trus- 
tees, and  the  question  whether  it  was  used  in  the 
erection  of  the  building  was  finally  submitted  to 
the  jury.  This  being  found  in  the  affirmative, 
their  liability  was  fixed. 

Allegheny  City  v,  McClurkun,  2  H.  81. 

The  admission  of  the  note  as  evidence  under 
which  the  plaintiff  below  could  recover  for  money 
had  and  received  was  in  harmony  with  a  ruling 
of  this  Court. 

Hoskinson  v,  Eliot,  12  Sm.  393. 


Jan.  7,  1878.  The  Court.  All  the  assign- 
ments of  error  may  be  answered  in  the  consider- 
ation of  two  questions :  The  one,  whether  the 
corporation  had  the  power  to  incur  the  alleged 
liability ;  the  other,  whether  there  was  sufficient 
evidence  to  submit  to  a  jury  that  the  liability  was 
actually  incurred. 

1 .  The  original  charter  declares  one  of  the  ob- 
jects of  the  association  to  be  '*  the  building  of  a 
meeting-house,  and  settlement  and  support  of  a 
pastor  or  minister  of  the  Gospel  for  the  worship 
of  Almighty  God  and  the  religious  instruction  of 
the  congregation,  .  .  .  together  with  that  of  the 
purchase  and  tenure  of  such  lands  or  lots  as  may 
be  necessary  and  convenient  for  the  site  of  a 
meeting-house,  of  a  burial  ground,  and  of  a  par- 
sonage of  convenient  size  for  their  minister.**  A 
supplement  to  the  charter  gives  the  corporation 
power  to  assess  and  collect  a  tax  on  the  pews; 
but  not  to  exceed  in  any  one  year  twenty  per 
centum  upon  a  fixed  valuation,  for  the  purpose  of 
defraying  the  expenses  of  repairs,  insurance,  and 
minister's  salary,  together  with  incidental  ex- 
penses. The  charter  is  silent  on  the  subject  of 
borrowing  money. 

Some  thirty  years  after  the  corporation  was 
formed,  the  church  edifice  became  unsuitable  and 
inadequate  for  the  enlarged  congregation.  It, 
therefore,  resolved  to  rebuild  and  enlarge  the 
meeting-house.  This  required  an  expenditure 
beyond  the  sum  subscribed  by  voluntary  contri- 
butions for  that  purpose.  The  meeting-house  was 
rebuilt.  Had  the  corporation  power  to  contract 
a  debt  in  rebuilding,  beyond  the  amount  sub- 
scribed ?  We  think  it  had.  The  object  of  its 
incorporation  could  not  be  fulfilled  without  the 
meeting-house.  No  clause  in  its  charter  forbade 
its  contracting  a  debt  in  the  erection  of  its  neces- 
sary buildings. 

Whether  it  hired  laborers  and  bought  materials 
on  a  credit,  or  whether  it  borrowed  money  with 
which  to  pay  for  the  labor  and  materials  when 
procured,  the  liability  incurred  was  for  the  same 
purpose.  As  it  could  not  have  successfully  de- 
fended against  the  wages  of  a  laborer  employed 
in  the  erection  of  the  house,  through  want  of 
power  to  employ  him,  so  it  cannot  defend  against 
the  payment  of  money  borrowed  and  actually  ex- 
pended in  the  erection  of  the  church.  As  to  the 
policy  of  a  church  erecting  a  house  of  worship  for 
beyond  its  available  means,  we  do  not  now  feel 
it  necessary  to  indicate  an  opinion.  Certain  it 
is  that  the  small  sum  here  in  controversy  is  trifling 
compared  with  the  large  debts  resting  upon  many 
of  the  churches  in  towns  and  cities. 

2.  The  charter  declared  that  the  business  and 
affairs  of  the  association  should  be  under  the  direc- 
tion and  management  of  five  trustees,  a  majority 
of  whom  should  constitute  a  quorum.  It  further 
declared  that  the  trustees  should  ^<  have  the  general 
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care,  superintendence,  and  management  of  the 
concerns  of  the  same."  During  the  progress  of 
the  work  Mr.  Liddell,  one  of  the  trustees,  appears 
to  have  been  the  financial  agent  and  manager  in 
behalf  of  the  board  of  trustees.  In  raising  the 
fiinds  necessary  he  borrowed  I1200  from  Mrs. 
Smith,  and  gave  his  individual  note  therefor. 
Subsequently,  the  trustees  borrowed  $900  of 
Joseph  Neeley,  to  pay  so  much  of  the  debt  due 
to  Mrs.  Smith,  and  four  of  them  executed  and 
delivered  the  note  for  the  sum  thus  borrowed. 
The  Court  doubted  the  power  of  the  plaintiff  in 
error  to  give  the  note  and  the  consequent  liabi- 
lity of  the  corporation  thereon  alone ;  but  sub- 
stantially charged  that  there  were  certain  implied 
powers  incident  to  every  corporation,  and  if  they 
were  satisfied  from  the  evidence  that  the  money 
for  which  the  note  was  given  was  actually  used  in 
rebuilding  the  church,  and  thus  went  to  the  benefit 
of  the  society,  the  law  raised  an  implied  obliga- 
tion on  the  part  of  the  church  to  repay  it.  It  was 
contended  on  the  argument  that  there  was  no 
evidence  that  the  money  was  used  in  rebuilding 
the  church. 

The  answer  to  this  objection  is  shown  in  seve- 
ral parts  of  the  record.  The  note  itself  contains 
the  written  declaration  of  four  of  the  trustees 
jointly,  when  engaged  in  making  the  loan,  that 
the  $900.00  were  "for  use  of  First  Baptist 
Church."  The  settlement  which  Liddell  subse- 
quently made,  as  appears  by  the  receipt  signed 
by  the  President  of  the  Board  of  Trustees,  and  one 
other  trustee,  declares  **We  hereby  assume  all 
liabilities  of  said  church  for  which  said  W.  J.  F. 
Liddell,  as  trustee,  has  become  responsible,  in- 
cluding note  given  to  Mrs.  Catharine  Smith, 
signed  by  himself  individually,  for  the  use  of  said 
church,  according  to  settlement  made  this  day." 
On  the  trial  of  the  cause,  James  Dun  lap,  President 
of  the  Board  of  Trustees,  was  called  by  defen- 
dants in  error  as  a  witness,  and  in  his  testimony 
in  chief  said :  **  In  repairing  church  had  to  bor- 
row money  j  were  advised  by  counsel  that  church 
could  not  borrow  it ;  must  be  individual ;  the 
money  borrowed  from  Neeley  was  paid  to  Mrs. 
Catharine  Smith,  to  discharge  a  debt  to  her,  for 
money  borrowed  by  Mr.  Liddell  for  the  church." 
It  is  true,  on  cross-examination,  his  evidence 
goes  to  impair  the  validity  of  the  receipt  to  which 
his  name  was  subscribed^  and  he  further  said : 
*«  None  of  the  Neeley  money  was  received  by  the 
church."  I  think  the  fair  interpretation  of  his 
testimony  is  that  the  money  was  not  actually  paid 
into  the  hands  of  the  trustees,  but  was  paid 
directly  by  Neeley  to  Mrs.  Smith.  It  was,  how- 
ever, a  question  for  the  jury  to  determine.  It  is 
further  shown  by  the  evidence  that  the  plaintiff 
in  error  made  a  payment  of  I300  on  the  note 
given  to  Neeley ;  the  indorsement  thereof  being 
in  the  handwriting  of  the  treasurer^  now  deceased^ 
of  the  corporation. 


This  chain  of  evidence,  both  written  and  ver- 
bal, tending  to  show  how  the  business  was  con- 
ducted, settled,  and  ratified  by  a  partial  payment, 
was  certainly  sufficient  to  submit  to  the  jury  to 
find  that  the  money  was  used  in  rebuilding  the 
church. 

Judgment  affirmed. 

Opinion  by  Mercur,  J.  Sharswood,  J.,  ab- 
sent. 


Jan.  '78,  12.  March  6,  1878. 

Weiss's  Appeal. 

Practice — Execution — Distribution, 

S.,  the  holder  of  shares  in  a  building  association,  pro- 
cured a  loan  from  the  association,  giving  a  judgment  to 
secure  it.  Afterwards  he  assigned  his  stock  to  G.  Real 
estate  of  S.  having  been  sold  under  a  lien  subsequent 
to  the  judgment,  and  the  money  paid  into  Court,  the  asso- 
ciation directed  the  sums  already  paid  on  the  stock  to  be 
applied  in  payment  of  the  original  loan  to  S. 

Held^  that  G.,who  appeared  before  the  auditor  and 
claimed  that  the  judgment  should  be  paid  in  full  out  of  the 
proceeds  of  sale,  had  no  standing  in  the  proceeding  for  dis- 
tribution, his  remedy,  if  any,  being  in  another  aciion. 

Appeal  from  the  Common  Pleas  of  Bucks 
County. 

Appeal  by  George  W.  Weiss  from  a  decree 
distributing  the  proceeds  of  a  sheriffs  sale  on  a 
levari  faciei  issued  at  the  suit  of  Jacob  S.  Reiff 
against  Samuel  W.  Weiss. 

It  appeared  by  the  auditor's  report  that  Samuel 
W.  Weiss  on  April  i,  1872,  executed  a  mortgage 
of  certain  real  estate  to  Jacob  S.  Reiff  who  neg- 
lected to  record  the  mortgage  until  April  6, 
1874. 

After  executing  this  mortgage,  Weiss  subscribed 
for  stock  in  two  building  associations  from  each 
of  which  he  borrowed  money,  giving  in  each 
case  a  judgment  to  seciure  the  loan,  and  transfer- 
ring his  stock  to  the  association  as  collateral. 
The  entry  of  these  judgments  and  the  transfer  of 
stock  were  prior  to  the  recording  of  the  mort- 
gage held  by  Reiff.  On  September  20,  1876, 
Samuel  W.  Weiss  assigned  his  stock  in  both 
associations  to  George  W.  Weiss,  the  appellant, 
and  each  association  had  notice  of  the  assign- 
ment. 

Subsequently  Reiff  issued  a  scire  facias  on  this 
mortgage  and  sold  the  premises,  the  sheriff  pay- 
ing the  money  into  court.  While  the  matter 
was  before  the  auditor,  each  of  the  associations 
declared  the  stock  forfeited  for  non-payment  of 
dues  and  interest,  and  ordered  the  amount 
already  paid  in  to  be  applied  to  the  payment  of 
the  loan  to  Samuel  W.  Weiss. 

This  was  resisted  by  George  W.  Weiss,  who 
claimed  that  the  stock  was  his,  and  that  the  judg- 
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ments  must  be  paid  in  full  from  the  proceeds  of 
j^ale.  The  auditor  reduced  the  judgments  by  the 
amotmt  paid  on  the  stock,  and  awarded  the  bal- 
ance of  the  fund  to  Reiff  on  his  mortgage.  Geo. 
W.  Weiss  excepted,  and,  the  report  being  con- 
firmed, took  this  appeal. 

George  Ross  (Z.  Z.  James  with  him),  for  the 
appellant. 

The  associations  could  not  apply  the  amounts 
previously  paid  on  the  stock  to  the  loan  to  Samuel 
W.  Weiss,  because  the  title  to  the  shares  had 
vested  in  a  third  party  who  had  no  other  source 
of  reimbursement  than  the  stock  purchased ;  while 
the  associations  had  ample  means  to  repay  them- 
selves by  the  judgments. 

[Agnew,  C.  J.  What  interest  has  the  appel- 
lant in  this  fund  ?  He  may  have  rights,  but  a 
decision  either  way  in  this  case  won't  give  him  a 
dollar.] 

That  difficulty  of  course  presented  itself,  but  we 
were  afraid  that  if  the  appellant  stood  by  and  let 
this  fund  be  distributed,  he  might  be  estopped  in 
assumpsit. 

[Agnew,  C.  J.  A  simple  protest  would  be 
sufficient  to  prevent  that.] 

Lewis  B.  Thompson  and  R,  Z.  Cope^  contra. 

March  18,  1878.  The  Court.  We  do  not 
perceive  that  the  appellant  in  this  case  has  any 
claim  upon  the  fund  in  distribution.  He  has 
therefore  no  standing  in  this  proceeding.  If  the 
building  a.ssociations  have  injured  him  by  a  wrong 
in  forfeiting  his  stock,  his  remedy  is  in  a  different 
proceeding. 

Appeal  quashed  at  the  costs  of  the  appellant. 

Per  Curiam. 

Woodward,  J.,  absent. 


Oger  atttr  Cermimr^ 


Commonwealth  v.  Sa3rr€. 

Insanity  as  a  defence  in  criminal  cases — Murder 
—  General  insanity — Partial  insanity ^  hallu- 
cination or  delusion — Homicidal  mania. 
Indictment  for  murder. 

CHARGE  OF  THE  COURT. 

June  6,  1878.  Ludlow,  P.  J.  (after  review- 
ing the  evidence,  and  commenting  at  length  upon 
the  law  of  murder  and  its  degrees) : — 


Gentlemen  of  the  Jury  :  We  have  said  that 
the  defence  in  this  case  rests  upon  the  broad 
ground  of  insanity.  What  particular  form  the 
disease  in  this  case  assumed  has  not  been  speci- 
fied, and,  therefore,  we  consider  it  to  be  oar 
duty  to  charge  you  upon  three  general  divisions 
of  the  subject,  which  will  embrace : — 

I  St.  General  insanity. 

2d.  Partial  insanity,  hallucination  or  delusion. 

3d.  Homicidal  mania. 

Some  years  ago  I  expressed  my  views  at  length 
upon  the  subject ;  I  have  at  this  time  given  very 
careful  and  protracted  consideration  to  the  sub- 
ject, and  have  reviewed  what  was  then  said. 
With  advanced  knowledge  and  additional  expe- 
rience, I,  without  hesitation,  adopt,  with  some 
slight  modifications,  the  views  then  expressed,  as 
the  best  expression  I  can  now  give  to  what  I  be- 
lieve to  be  the  law  of  Pennsylvania  upon  the 
subject  of  insanity. 

(i)  General  Insanity.  The  defence  then,  in 
this  case,  is  that  the  prisoner  at  the  time  of  the 
commission  of  this  ofrence  was  not  an  account- 
able being.  If,  gentlemen  of  the  jury,  this  alle- 
gation is  true,  it  would  be  monstrous  to  punish 
him,  and  therefore  we  find  the  law  to  be,  that  if 
one  charged  with  the  commission  of  crime  is  so 
entirely  devoid  of  understanding  as  to  be  either 
an  idiot  or  a  madman,  he  is  thereby  acquitted  of 
all  guilt — he  is  not  criminally  responsible  to  the 
offended  majesty  of  the  law,  but  becomes  at  once 
rather  an  object  of  pity  than  the  subject  of  pun- 
ishment. 

Gentlemen,  it  is  unnecessary  for  me  to  say  to 
you,  that  we  will  be  obliged  to  investigate  a  most 
delicate  and  dangerous  subject ;  nevertheless,  we 
will  endeavor  to  lay  down  such  rules  and  tests  as 
will  enable  you  to  arrive  at  a  satisfactory  conclu- 
sion. 

If  the  prisoner  at  the  bar,  at  the  time  he  com- 
mitted the  act,  had  not  sufficient  capacity  to 
know  whether  his  act  was  right  or  wrong,  and 
whether  it  was  contrary  to  law,  he  is  not  respon- 
sible ;  that  is  in  fact  general  insanity,  so  ^  as 
the  act  in  question  is  concerned,  and  it  must  be 
so  great  in  extent  and  degree  as  to  blind  him  to 
the  natural  consequences  of  his  moral  duty,  and 
must  have  utterly  destroyed  his  perception  of 
right  and  wrong. 

The  test  in  this  instance,  as  you  perceive,  is 
the  power  or  capacity  of  the  prisoner  to  distinguish 
between  right  and  wrong  in  reference  to  the  par- 
ticular act  in  question;  for  although  a  man  may 
be  sane  upon  every  other  subject,  yet,  if  he  be 
mctdy  to  use  an  expressive  phrase,  upon  this  sub- 
ject, and  so  far  as  the  act  under  immediate  inves- 
tigation is  concerned,  he  thereby  loses  that 
control  of  his  mental  powers  which  renders  him 
a  responsible  being.  The  test  thus  suggested  has 
been  adopted  by  the  Judges  of  England,  and  by 
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the  Courts  of  our  own  State,  and  is  too  well  set- 
tled to  be  shaken. 

(2)  Partial  Insanity.  But  suppose  that  the 
prisoner  was  able  to  distinguish  between  right  and 
wrong,  and  yet  was  laboring  under  partial  in- 
sanityy  hallucination  or  delusjion,  which  drove 
him  to  the  commission  of  the  act  as  a  duty  of 
overwhelming  necessity,  is  he  in  such  cases  re- 
sponsible for  his  acts? 

If  the  delusion  were  of  such  a  nature  as  to 
induce  the  prisoner  to  believe  in  the  real  exist- 
ence of  facts  which  were  entirely  imaginary^  but 
which,  if  true,  would  have  been  a  good  defence, 
he  would  not  be  responsible.  We,  however, 
desire  at  this  stage  of  our  remarks  to  refer  rather 
to  other  delusions  than  the  class  thus  spoken  of, 
reserving  for  future  consideration  our  remarks  on 
this  branch  of  the  subject. 

That  partial  insanity,  hallucination  or  delusion, 
coupled  with  the  power  of  discriminating  between 
right  and  wrong,  is  an  excuse  for  crime  was  held 
in  the  charge  of  Ch.  J.  Gibson,  in  Common- 
wealth V,  Mosler  (4  Barr,  266),  where  the  Chief 
Justice  says:  **  It  (insanity)  must  amount  to  de- 
lusion, or  hallucination,  controlling  his  will  and 
making  the  commission  of  the  act  a  duty  of  over- 
ruling necessity."  And  again,  he  says:  **The 
law  is,  that  whether  insanity  be  general  or  par- 
tial, it  must  be  so  great  as  to  have  controlled  the 
will  of  its  subject,  and  to  have  taken  from  him 
the  freedom  of  moral  action.** 

We  cannot,  however,  leave  this  branch  of  the 
subject  to  doubt  or  uncertainty,  and  our  conclu- 
sion is,  after  a  somewhat  extended  investigation 
of  the  law,  that  the  proper  rule  to  be  adopted 
upon  the  point  in  question  is  the  following: — 

If  the  prisoner,  although  he  labors  under  par- 
tial insanity,  hallucination  or  delusion,  did  under- 
stand the  nature  and  character  of  his  act,  had  a 
knowledge  that  it  was  wrong  and  criminal,  and 
mental  power  sufficient  to  apply  that  knowledge 
to  his  own  case,  and  knew  if  he  did  the  act  he 
would  do  wrong  and  would  receive  punishment ; 
if,  further,  he  had  sufficient  power  of  memory  to 
recollect  the  relation  in  which  he  stood  to  others 
and  others  stood  to  him,  that  the  act  in  question 
was  contrary  to  the  plain  dictates  of  justice  and 
right,  injurious  to  others  and  a  violation  of  the 
dictates  of  duty,  he  would  be  responsible. 

A  man  must,  therefore,  labor  under  something 
more  than  **a  mere  moral  obliquity  of  percep- 
tion," and  **a  man  whose  mind  squints,  unless 
impelled  to  crime  by  this  very  mental  obliquity, 
is  as  much  amenable  to  punishment  as  one  whose 
eye  squints." 

The  jury  must,  therefore,  even  thotigh  they 
believe  the  prisoner  labored  under  a  diseased  and 
unsound  state  of  mind,  be  satisfied  that  this  dis- 
eased or  unsound  state  of  mind  existed  to  such  a 
degree^  that  although  he  could  distinguish  be- 


tween right  and  wrong,  yet  with  reference  to  the 
act  in  question  his  reason,  conscience,  and  judg- 
ment were  so  entirely  perverted  as  to  render  the 
commission  of  the  act  in  question  a  duty  of  over- 
whelming necessity. 

But,  gentlemen,  there  is  another  species  of 
delusion  entirely  distinct  from  those  which  we 
have  just  considered,  which  is  recognized  by  the 
law,  and  which,  when  the  jury  believe  that  it 
clearly  exists,  will  entitle  the  prisoner  to  an  ac- 
quittal. I  refer  to  that  delusion  by  reason  of 
which  the  prisoner  commits  the  act  under  a  fixed, 
bona  fide  belief  (which  is  a  delusion)  that  certain 
facts  existed  which  were  wholly  imaginary,  but 
which,  if  true,  would  have  been  a  good  defence. 

The  Judges  of  England,  in  their  answer  to  the 
fourth  question  propounded  to  them  by  the 
House  of  Lords,  say — supposing  that  one  labors 
under  partial  delusion  and  is  not  in  other  re- 
spects insane,  **  We  think  he  must  be  considered 
in  the  same  situation  as  to  responsibility  as  if  the 
facts  with  respect  to  which  the  delusion  exists 
were  real.  For  example,  if,  under  the  influence 
of  delusion,  he  supposes  a  man  to  be  in  the  act 
of  attempting  to  take  away  his  life,  and  he  kills 
that  man,  as  he  supposes,  in  self-defence,  he 
would  be  exempt  from  punishment.  If  his  delu- 
sion was  that  the  deceased  had  inflicted  a  serious 
injury  to  his  character  and  fortune,  and  he  killed 
him  in  revenge,  he  would  be  liable  to  punish- 
ment." 

(3)  Homicidal  Mania.  Besides  the  kinds  of 
insanity  to  which  I  have  already  referred,  and 
which,  strictly  speaking,  affect  the  mind  only,  we 
have  moral  or  homicidal  insanity,  which  seems 
to  be  an  irresistible  inclination  to  kill  or  to  com- 
mit some  other  particular  offence.  We  are 
obliged  by  the  force  of  authority  to  say  to  you 
that  there  is  such  a  disease  known  to  the  law  as 
homicidal  insanity ;  what  it  is,  or  in  what  it  con- 
sists, no  lawyer  or  Judge  has  ever  yet  been  able 
to  explain  with  precision.  Physicians,  especially 
those  having  charge  of  the  insane,  gradually,  it 
would  seem,  come  to  the  conclusion  that  all 
wicked  men  are  mad,  and  many  of  the  Judges 
have  so  far  fallen  into  the  same  error  as  to  render 
it  possible  for  any  man  to  escape  the  penalty 
which  the  law  affixes  to  crime. 

We  do  not  intend  to  be  understood  as  ex- 
pressing the  opinion  that  in  some  instances 
human  beings  are  not  afflicted  with  a  homicidal 
mania,  but  we  do  intend  to  say  that  a  defence 
consisting  exclusively  of  this  species  of  insanity 
has  frequently  been  made  the  means  by  which  a 
notorious  offender  has  escaped  punishment. 
What,  then,  is  that  form  of  disease,  denominated 
homicidal  mania,  which  will  excuse  one  for 
having  committed  a  murder? 

Chief  Justice  Gibson  calls  it,  '*  that  unseen 
ligament  pressing  on  the  mind  and  drawing  it  to 
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consequences  which  it  sees  but  cannot  avoid,  and 
placing  it  under  a  coercion  which,  while  its  re- 
sults are  clearly  perceived,  is  incapable  of  resist- 
ance'*— **an  irresistible  incHnation  to  kill.** 

If  by  moral  insanity  is  to  be  understood  only 
a  disordered  ox  perverted  %\^\.Q  of  the  affections  or 
moral  powers  of  the  mind,  it  cannot  be  too  soon 
discarded  as  affording  any  shield  from  punish- 
ment for  crime ;  if  it  can  be  truly  said  that  one 
who  indulges  in  violent  emotions,  such  as  re- 
morse, anger,  shame,  grief,  and  the  like,  is 
afflicted  with  homicidal  insanity,  it  will  be  diffi- 
cult, yes,  impossible,  to  say  where  sanity  ends 
and  insanity  begins ;  for,  by  way  of  illustration, 
the  man  who  is  lashed  into  fury  by  a  fit  of  anger 
is  in  one  sense  insane. 

As  a  general  rule  it  will  be  found  that  instances 
are  rare  of  cases  of  homicidal  insanity  occurring 
wherein  the  mania  is  not  of  a  general  nature ^^ 
and  results  in  a  desire  to  kill  any  and  every  per- 
son who  may  chance  to  fall  within  the  range  of 
the  maniac's  malevolence,  as  it  is  general,  so  also 
is  it  based  upon  imaginary  and  not  r^a/ wrongs; 
if  it  is  directed  against  a  particular  person  (as  is 
sometimes  the  case),  then  also  the  cause  of  the 
act  will  generally  be  imaginary.  When,  there- 
fore, the  jury  find  from  the  evidence  that  the  act 
has  been  the  result  not  of  an  imaginary  but  real 
wrong,  they  will  take  care  to  examine  with  great 
caution  into  the  circumstances  of  the  case,  so 
that,  with  the  real  wrong,  they  may  or  may  not  also 
discover  revenge,  anger,  and  kindred  emotions  of 
the  mind  to  be  the  real  motive  which  has  occa- 
sioned the  homicidal  act. 

Orfila  has  said,  **That  the  mind  is  always 
greatly  troubled  when  it  is  agitated  by  anger,  tor- 
mented by  an  unfortunate  love,  bewildered  by 
jealousy,  overcome  by  despair,  haunted  by  ter- 
ror, or  corrupted  by  an  unconquerable  desire  for 
vengeance.  Then,  as  is  commonly  said,  a  man 
is  no  longer  master  of  himself,  his  reason  is  af- 
fected, his  ideas  are  in  disorder,  he  is  like  a  mad- 
man. But  in  all  these  cases  a  man  does  not  lose 
his  knowledge  of  the  real  relations  of  things ;  he 
may  exaggerate  his  misfortune,  but  this  misfor- 
tune is  real,  and  if  it  carry  him  to  commit  a 
criminal  act,  this  act  is  perfectly  well  motived." 

The  man  who  has  a  clear  conception  of  the 
various  relations  of  life,  and  the  real  relations  of 
things,  is  not  often  afflicted  with  insanity  of  any 
description ;  he  may  become  angry,  and  in  a  fit 
of  temper  kill  his  enemy,  or  even  his  friend,  but 
this  is  not,  and  I  hope  never  will  be,  called  in 
courts  of  justice  insanity.  Again,  one  who  is 
really  driven  on  by  an  uncontrollable  impulse  to 
the  commission  of  a  crime  will  be  able  generally 
to  show  its  '*  contemporaneous  existence  evinced 
by  present  circumstances,  or  the  existence  of  an 
habitual  tendency  developed  in  particular  cases, 
and  becoming  in  itself  a  second  nature."    We 


say  generally,  for  it  is  possible  that  by  a  sudden 
impulse  one  may  kill  another,  but  such  a  case 
would  be  an  exceptional  one,  and  is  likely  to  be 
surrounded  by  circumstances  indicating  the  in- 
sane character  of  the  act,  and  that  it  is  perpe- 
trated without  a  motive.  Such  cases  should  be 
examined  by  the  jury  with  the  utmost  caution. 

Chief  Justice  Lewis  has  said  that  moral  insanity 
"bears  a  striking  resemblance  to  vice,"  and  fiir- 
ther,  **  it  ought  never  to  be  admitted  as  a  defence 
until  it  is  shown  that  these  propensities  exist  in 
such  violence  as  to  subjugate  the  intellect,  con- 
trol the  will,  and  render  it  impossible  for  the 
party  to  do  otherwise  than  yield.*'  And  again, 
"this  state  of  mind  is  not  to  be  presumed  without 
evidence,  nor  does  it  usually  occur  without  some 
premonitory  symptoms  indicating  its  approach." 

Gentlemen  of  the  jury,  we  say  to  you,  as  the 
result  of  our  reflections  on  this  branch  of  the 
subject,  that  if  the  prisoner  was  actuated  by  an 
irresistible  inclination  to  kill,  and  was  utterly 
unable  to  control  his  will  or  subjugate  his  intel- 
lect, and  was  not  actuated  by  anger,  jealousy, 
revenge,  and  kindred  evil  passions,  he  is  entitled 
to  an  acquittal.  As  the  law  presumes  sanity  to 
be  the  normal  condition  of  the  prisoner,  and  in- 
sanity an  abnormal  condition,  the  burden  rests 
upon  him  to  prove  his  insanity  as  an  excuse  for 
an  act  which  would  otherwise  be  criminal.  The 
evidence,  therefore,  which  is  intended  to  estab- 
lish this  defence  must  be  satisfactory  to  the  jury, 
and  the  conclusion  such  as  fairly  results  from  the 
evidence. 

Upon  all  the  other  questions  of  this  cause  it  is 
the  duty  of  the  Commonwealth  to  establish  the 
guilt  of  the  prisoner  by  evidence  beyond  a  doubt. 
This  doubt  should  be  reasonable,  and  it  should  be 
something  which  causes  the  jury  to  pause  before 
coming  to  a  conclusion  upon  a  candid  and  con- 
scientious consideration  of  all  the  testimony  in 
the  case.  If  such  a  doubt  exists,  it  is  the  property 
of  the  prisoner,  and  he  is  entitled  to  the  benefit 
of  it. 

The  law  permits  the  jury  in  all  cases  to  de- 
clare the  grade  of  the  offence  in  the  event  of  a 
verdict  against  the  prisoner.  It  is  right  to  re- 
mark, without  intending  to  disturb  your  right  to 
fix  the  degree  of  crime,  that  in  a  case  in  wWch  if 
the  jury  believe  a  deadly  weapon  has  been  ised 
under  circumstances  of  atrocity,  and  with  wilful 
deliberation  and  premeditation,  and  with  intent 
to  kill,  it  is  difficult  to  perceive  how  a  verdict 
less  than  that  of  murder  of  first  degree  could  be 
rendered.  The  grade  of  offence,  however,  is  for 
you.  If  the  jury  beheve  the  prisoner  to  have 
been  insane,  then  the  Act  of  Assembly  requires 
the  jury  **  to  find  specially  whether  such  person 
was  insane  at  the  time  of  the  commission  of  the 
offence,  and  to  declare  whether  he  was  acquitted 
by  them  on  the  ground  of  such  insanity.** 
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(tommon  Pleas— Bquitg^ 


C.  p.  No.  4.  March  13,  1878. 

Wood  ct  al.,  Excc'rs,  etc,  v.  Ellis  et  al. 

S/ock — Certificate  of^  with  blank  power — Con- 
structive notice  of  trust — Executor — Power 
over  assets  as  against  co-executor. 
Sur  exceptions  to  master's  report. 
The  facts,  as  they  appeared  from  the  bill,  an- 
swer, and  the  report  of  the  master,  were  as  fol- 
lows:— 

In  1873,  Charles  S.  Wood  died,  and  letters 
testamentary  lyere  issued  on  his  estate  to  the 
plaintiffs,  George  R.  Wood  and  R.  Francis 
Wood,  his  sons,  and  Dr.  John  H.  Packard  and 
Charles  S.  Wurts,  his  sons-in-law.  There  was  a 
general  understanding  among  them  that  George 
R.  Wood  and  R.  Francis  Wood  should  collect 
the  income,  pay  bills,  and  keep  an  account  of 
the  estate.  In  the  summer  of  1873  George  R. 
Wood  speculated  in  stocks  through  McDowell  & 
Wilkins,  stock  brokers,  and  deposited  with  them 
as  collateral  security,  among  other  things,  a  cer- 
tificate of  stock  for  4123  shares  of  the  Cambria 
Iron  Company,  belonging  to  the  decedent's  es- 
tate. This  certificate  was  in  the  usual  form,  in 
the  name  of  Charles  S.  'Wood,  with  a  blank  bill 
of  sale  and  power  of  attorney  attached,  signed 
by** George  R.  Wood,  acting  executor."  On 
October  2,  1873,  George  R.  Wood  called  on 
the  defendants,  Rudolph  Ellis  &  Co.,  and  told 
them  }u  wanted  a  loan  of  1 12,000,  to  prevent  a 
sacrifice  of  some  securities  he  had  pledged 
with  McDowell  &  Wilkins,  on  which  he  owed 
them  money,  and  which  he  wished  to  get  out  of 
their  possession.  Ellis,  however,  in  his  answer 
and  evidence,  maintained  that  he  made  the  loan 
to  him  as  executor  only,  and  there  was  no  evi- 
dence aliunde.  Ellis  &  Co.  advanced  the  requi- 
site amount,  and  took  the  stock  from  Wilkins, 
giving  therefor  a  check  to  the  order  of  McDowell 
&  Wilkins,  which  was  duly  paid.  Before  the 
delivery  of  the  check,  Ellis  was  told  by  Wood 
that  the  Cambria  stock  belonged  to  Charles  S. 
Wood's  estate,  and  Wilkins  told  Ellis  that  Mc- 
Dowell &  Wilkins  had  executors*  stock  in  the 
name  of  Charles  S.  Wood  pledged  with  them. 
On  the  following  day  George  R.  Wood  gave  R. 
Ellis  &  Co.  his  personal  due  bill  for  the  loan. 
No  part  of  the  $12,000  came  into  the  possession 
of  the  decedent's  estate.  George  R.  Wood  had 
no  consent  from  his  co-executors  to  sell  or  pledge 
stock.  R.  Ellis  &  Co.  were  freed  by  the  master 
from  any  intention  to  defraud  the  estate,  and  the 
evidence  was  that  they  supposed  they  took  the 
4123  shares  as  a  merchantable  and  valid  security 


for  their  loan.  The  question,  then,  was  whether 
under  this  state  of  facts,  the  plaintiffs  were  en- 
titled to  this  stock,  free  from  any  lien  for  the 
advance  of  R.  Ellis  &  Co.  to  George  R.  Wood  of 
1 1 2,000  upon  it. 

The  master  reported  that  there  was  enough  in 
the  transaction  to  excite  the  suspicion  of  the  de- 
fendants, and  to  put  them  on  inquiry ;  that  they 
were  not  bona  fide  purchasers  from,  or  lenders 
to,  Charles  S.  Wood's  estate,  without  notice. 
That  they  had  notice,  either  actual  or  construc- 
tive, that  their  loan  to  George  R.  Wood,  one  of 
the  executors,  was  not  for  the  benefit  of  the  es- 
tate; that  they  acquired,  therefore,  no  title  to 
the  stock  in  question,  but  that  it  remained  in  the 
estate  of  Charles  S.  Wood. 

To  this  report  the  defendants  excepted,  on  the 
grounds  :  (i)  That  the  defendants  paid  ^12,000 
at  the  request  of  an  executor  to  redeem  the  stock; 
(2)  that  though  the  executor  had  pledged  the 
stock  for  an  individual  debt,  the  defendants  were 
entitled  to  relieve  the  stock  from  the  peril  of  a 
sale  at  the  request  of  an  executor,  and  so  save  it 
for  the  estate ;  (3)  that  the  defendants  did  not 
deal  with  and  trust  George  R.  Wood  for  his  per- 
sonal benefit,  the  evidence  being  that  they  de- 
clined to  advance  him  personally,  but  only  as  ex- 
ecutor. 

David  W,  Sellers y  for  the  exceptions. 
The  defendants  had  a  right  to  take  the  stock 
from  McDowell  &  Wilkins,  who  had  the  certifi- 
cate with  a  blank  power  attached,  and  to  pre- 
sume, as  a  matter  of  law,  that  they  thus  received 
an  undoubted  title.  One  executor  can  pledge 
choses  in  action,  and  can  pass  title  to  them. 

D'Invilliers  v.  Abbott,  4  Weekly  Notes,  i^. 

Petrie  V,  Clark,  ii  S.  &  R.  377. 

Miller  v.  Ege,  8  B.  352. 
Having  been  told,  therefore,  by  the  pledgees 
that  they  held  executors'  stock,  there  was  no  duty 
of  inquiry  beyond  that,  and  no  liability  on  a  bona 
fide  purchaser  to  see  to  the  proper  application  of 
the  purchase-money  by  the  executor.  Wood  was 
the  acting  executor  having  control  of  this  stock, 
the  plaintiffs  should,  therefore,  be  estopped  from 
denying  his  right  to  pledge  it,  and,  therefore,  the 
defendaiit's  title  to  it. 

Turnpike  Co.  v,  Ferree,  2  C.  E.  Green,  216. 

McNcal  ».  Bank,  46  N.  Y.  325. 

Finney*s  Appeal,  9  Sm.  398. 
Jos,  B.  Townsend  and  R,   C.  McMurtrie^ 
contra. 

The  control  of  executors  over  the  assets  of  the 
estate  is  qualified.  All  parties  who  come  into 
possession  of  trust  property  which  has  been  parted 
with  by  a  breach  of  trust,  are  affected  by  such 
breach  when  they  have  notice  of  it,  actual  or 
constructive.  The  defendants  here  dealt  with 
Wood  personally;  they  never  inquired  of  Mc- 
Dowell &  Wilkins  whether  they  had  advanced 
money  to  the  estate,  but  on  Wood's  saying  that 
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he  wanted  the  money,  they  took  his  personal  pa- 
per for  the  loan.  The  rule  of  law  is  not  the 
same  as  'to  pledgmg  and  selling;  an  executor 
cannot  pledge  the  assets  of  the  estate  without  the 
presumption  arising  that  he  is  doing  so  for  his 
own  account,  and  if  he  aver  the  contrary,  the 
lender  takes  the  risk  of  seeing  to  the  proper  ap- 
plication of  the  purchase-money.  The  co-execu- 
tors had  no  right  to  prevent  George  R.  Wood 
from  having  possession  of  the  stock,  but  they 
certainly  are  not  estopped  from  asserting  the 
rights  of  the  estate  when  he  fraudulently  makes 
ijse  of  his  possession  for  his  own  debts. 

Lowry  v.  Bank,  I  Taney's  C.  C,  Dec  310. 

Gairard  v.  R.  R.  Co.,  5  C.  154. 

Elliot  V.  Merryman,  i  L.  C.  in  Eq.  59. 

C.  A.  V. 
March  25,  1878.    Exceptions  dismissed  and 
report  confmned. 


^smxmn  IJleas— Uato. 


C.  P.  No.  3.  May  25,  1878, 

Thornton  v.  Aubrey  Hotel  Co.  et  aL 

Practice — Execution — Exemption —  Defendanfs 

interest  in  a  partnership — The  Court  will  not 

instruct  a  sheriff  in  advance  as  to  exemption. 

Rule  to  show  cause  why  sheriff  should  not  allow 
claim  ftr  exemption  and  appraisement. 

Under  thtji./a.  the  sheriff  levied  on  all  the 
right,  title,  and  interest  of  the  defendant  Thoma- 
son  in  and  to  the  firm  of  Wm.  J.  Thomason  and 
Sons,  of  which  he  is  a  member.  After  levy  w^ 
made  defendant  claimed  his  exemption  (there 
being  no  waiver). 

The  sheriff  refused  to  allow  the  same  or  ap- 
point appraisers,  alleging  that  exemption  did  not 
apply  to  such  property,  and  proceeded  to  adver- 
tise the  same  for  sde. 

Sloany  for  the  rule. 

The  Act  of  April  9, 1849,  exempts  property  to 
the  value  of  I300  owned  by  any  debtor.     Part 
ners  are  allowed  separate  exemption  out  of  their 
separate  property  which  is  appraisable  within  the 
meaning  of  the  Act. 

Lippincott's  Estate,  8  Phila.  236. 

Van  Kirk  v.  Allen,  i  Weekly  Notes,  231. 

In  this  case,  however,  it  matters  little  whether 
the  rule  is  granted  or  not ;  what  we  want  is  to 
have  the  Court  direct  us  how  to  act  under  the 
circumstances. 

^S".  W,  Pettity  contra. 

This  is  not  a  question  for  the  Court ;  the  sheriff 


must  decide  whether  or  not  to  allow  the  exemp- 
tion, and  on  his  own  responsibility. 
Houston  V,  Smith,  i  Phila.  221. 
Pile  V.  Grambo,  I  Weekly  Notes,  7. 
Chestnut  v,  Meace,  3  Ibid.  240. 
The  Coxjrt.     In  this  case  we  do  not  think 
that  we  can  instruct  the  sheriff  what  he  shall  do; 
we  cannot  anticipate  his  action,  but  will  correct 
it  if  improper. 
Rule  discharged. 
Per  Yerkes,  J. 


C.  P.  No.  3.  Mardi,  187S. 

Wireman  v.  Ditson  et  al. 

Practice — Execution^^Act  of  May  13  y  1876^  ex- 
empting pianos —  W?un  notice  may  be  given 
under  that  Act, 

Case  stated,  showing  the  following  fects : — 
Wireman,  the  plaintiff,  being  landlord  of  cer- 
tain real  estate  in  the  city  of  Philadelphia,  dis- 
trained, March  8,  1878,  for  rent  in  arrear,  upon 
goods  found  in  the  demised  premises,  among 
which  was  a  piano.  On  the  following  day,  the 
defendants  notified  the  plaintiff  that  the  piano 
belonged  to  them,  and  was  rented  to  the  tenant, 
and  that  by  virtue  of  the  Act  of  Assembly  of  13 
May,  1876  (P.  L.  171),  it  was  exempt  from  levy 
and  sale  for  rent  due  by  the  tenant.  If  the  Court 
should  be  of  opinion  that  the  notice  of  defendants 
was  not  given  in  time,  judgment  to  be  entered 
for  plaintiff,  otherwise  judgment  for  defendants, 
the  possession  of  the  piano  to  follow  the  judg- 
ment. 

Wireman^  for  plaintiff,  argued  that  the  notice 
given  was  not  given  in  time,  that  it  ought  at  bw 
to  be  given  before  distress  made.     The  Act  was 
for  the  benefit  of  the  landlord,  as  well  as  piano 
owners. 
SwaynCy  contra,  cited — 
Hammer  v,  Freese,  7  Harris,  255. 
Keller  v,  Bricker,  14  Sm.  379. 
The  Court.    Judgment  for  defendant,  Fw- 
LETTER,  J.  remarking  that  it  was  time  enough  for 
the  defendants  to  give  the  notice  required  by  the 
Act  when  the  piano  was  in  danger. 


C.  P.  No.  4.  June  3, 1878, 

Hicks  V.  Funston. 
Mortgage — Bond  and  warrant —  Where  an  action 
has  been  brought  upon  a  mortgage y  and  an  affi- 
davit of  defence  thereto  sustained  by  the  Courty 
t?ie  plaintiff  cannot,  without  disconttnuing,  issue 
execution  upon  a  judgment  entered  on  the  bond 
and  warrant  accompanying  the  mortgage. 
Rule  to  set  aside  ^. /a.,  condemnation,  and 
venditioni  exponctSy  and  let  defendant  in  to  a  de- 
fence. 
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This  was  a  judgment  entered  upon  a  bond  by 
warrant  of  attorney  annexed,  on  which  execution 
had  issued,  and  the  real  estate  been  advertised 
to  be  sold  at  sheriffs  sale. 

It  appeared  that  an  action  had  already  been 
brought  upon  the  mortgage  given  to  secure  the 
bond ;  in  which  action  an  affidavit  of  defence 
was  filed,  which  being  considered  sufficient  by 
the  Court,  the  case  had  been  laced  at  issue  and 
put  down  for  trial. 

/.  IV.  Paul,  for  the  rule. 

y.  Otterson^  contra. 

[Thayer,  P.  J.  During  the  pendency  of  the 
suit  upon  the  mortgage  the  pUuntiff  ought  not  to 
be  permitted  to  proceed  to  execution  upon  the 
judgment  upon  the  bond,  the  defence  to  that 
being  the  same. 

Briggs,  J.  If  you  discontinue  yom-  action  on 
the  mortgage,  you  will  then  be  in  a  position  to 
proceed  on  the  bond.] 

Rule  absolute. 


©i^ftans*  C^urt. 


Feb.  18, 1878. 
Philip  M.  Hanbest's  Estate. 

Executors — Legatees — An  executor  who  is  also 
a  legatee  may,  by  assenting  to  his  own  legacy ^ 
vest  t lie  thing  bequeathed  in  himself  as  legatee — 
Election  f  express  and  implied, 
Sur  exceptions  to  auditor's  report. 
T.  P.  Hanbest  by  his  will  appointed  Isaac  Nor- 

ris  and  Philip  M.  Hanbest  his  executors,  and  di 

rected  as  follows: — 

«« My  brother  Philip  is  to  have  the  collection  of  all  the 
rents  of  my  real  estate  and  interest  of  mortgages,  and  to 
pay  the  same  over  to  my  executor,  and  to  receive  for  doing 
so  a  commission  of  two  and  a  half  per  cent."  "  All  my 
real  estate  is  to  be  kept  in  good  order  and  condition  under 
the  direction  and  care  of  brother  Philip.'' 

Philip  was  appointed  executor  by  a  codicil, 
and  letters  testamentary  were  granted  to  both 
executors. 

Philip  died  August  28, 1875,  some  three  years 
af^er  assuming  the  office  of  executor,  and  the 
Fidelity  Safe  Deposit  Co,  were  appointed  admin- 
istrators of  his  estate. 

On  a  petition  by  the  surviving  executor,  pray- 
ing that  the  Fidelity  might  be  cited  to  file  an 


account  of  the  assets  of  the  estate  of  T.  P.  Han- 
best, collected  by  said  Philip  M.  Hanbest,  an 
auditor  was  appointed,  with  directions  to  state 
such  account,  and  also  an  account  of  P.  M.  Han- 
best as  executor  of  T.  P.  Hanbest,  deceased. 
[See  Hanbest's  Estate,  3  Weekly  Notes,  520; 
T.  P.  Hanbest's  Estate,  4  Id.  402.] 

The  auditor  found  the  following  facts :  That 
Philip  M.  Hanbest,  immediately  after  his  broth- 
er's death,  employed  Jacob  C.  Freno  as  his  book- 
keeper, and  also  as  his  agent  for  collection  of 
rents  belonging  to  the  estate.  The  entries  of 
these  rents  were  made  by  Mr.  Freno  immediately 
upon  then-  receipt,  in  a  book  kept  by  himself, 
and  given  him  by  Philip,  and  from  which  he  set- 
tled with  Mr.  Hanbest.  The  pages  in  this  book 
were  headed  '*  Philip  Hanbest,  executor  of  T. 
P.  Hanbest,*'  "Philip  Hanbest,  Executor," 
"Philip  Hanbest,"  and  "The  Estate  of  T.  P. 
Hanbest,"  but  the  entrifes  comprised  one  contin- 
uous account.  This  book  was  examined  by  Mr. 
Hanbest  at  these  settlements,  and  the  items  were 
checked  off  by  him  as  the  moneys  were  paid. 
The  book  was  also  made  the  basis  of  settlement 
between  Mr.  Hanbest  and  Mr.  Norris,  his  co- 
executor,  during  the  lifetime  of  Hanbest. 

The  book  showed  a  balance  due  by  Mr.  Han- 
best of  I3749.02,  after  deducting  credits. 

It  was  aiso  found  a"  \  fact  by  the  auditor  that 
at  the  suggestion  of  his  bookkeeper  Mr.  Hanbest 
opened  an  account  with  .he  Fidelity  Company, 
in  which  he  deposited  the  rents  of  his  brother's 
estate,  very  probably  intermingling  these  rents 
with  some  moneys  of  his  own.  The  account  was 
in  his  individual  name.  Many  of  the  deposits 
were  made  by  Mr.  Freno,  and  they  were  always 
of  rents  belonging  to  the  estate.  After  opening 
this  account,  Mr.  Hanbest  settled  with  his  co-ex- 
ecutor by  diecks  upon  the  Fidelity  Company. 
The  balance  on  deposit,  after  Mr.  Hanbest's 
death,  was  found  to  be  12465.58. 

The  auditor  accordingly  reported  that  the  as- 
sets collected  by  decedent,  and  owing  by  him  at 
his  death,  as  executor  of  T.  P.  Hanbest's  estate, 
amounted  to  I3749.02,  of  which  $2465.58  had 
passed  into  the  custody  of  the  Fidelity  Company 
as  his  administrator. 

To  these  findings  exceptions  were  filed  by  the 
Fidelity  Company,  because  the  auditor  erred  (i) 
in  finding  that  the  book  of  accounts  was  a  book 
of  original  entry,  and  the  account  of  P.  M.  Han- 
best as  executor ;  and  (2)  in  finding  that  the  de- 
posits made  with  the  Fidelity  Company  by  P.  M. 
Hanbest,  were  moneys  belonging  to  the  estate  of 
T.  P.  Hanbest. 

W,  H.  Livingood,  for  the  exceptions. 

J,  Parker  Norris  and  F,  C.  Brewster y  contra. 

April  6,  1878.  The  Court  (after  stating  the 
facts,  ut  supra).  There  is  no  reason  to  doubt 
the  accuracy  of  the  auditor's  reasoning.    The 
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book  kept  by  Mr.  Freno  was  properly  admitted 
to  charge  the  estate  of  decedent.  It  was  fur- 
nished by  the  decedent  for  the  express  purpose 
of  recording  his  receipts  of  the  rents  of  his  tes- 
tator's estate,  and  it  was  used  constantly  by  him 
in  effecting  settlements  with  his  agent  and  the 
co-executor.  In  addition  to  this,  the  entries  on 
their  face  showed  that  they  were  accounts  of 
moneys  received  by  him  as  executor.  In  tracing 
these  funds  into  his  possession,  his  account  with 
the  Fidelity  Trust  Company  was  equally  conclu- 
sive matter  of  evidence.  The  legal  presumption 
that  the  deposits  in  his  own  name  were  of  his 
own  moneys,  was  rebutted  by  the  uncontradicted 
testimony  of  his  agent.  He  testified  that  the  de- 
cedent had  opened  the  account  solely  for  the 
safe  keeping  of  these  rents;  that  the  agent  made 
very  many  of  the  deposits,  and  only  of  the  rents 
derived  from  the  estate ;  and  that  in  settling  with 
his  co-executor,  the  decedent,  after  the  account 
had  been  opened,  alwa)rs  drew  checks  upon  this 
account  in  the  Fidelity  Company. 

But  the  decedent,  in  addition  to  the  commis- 
sions and  monthly  allowance,  to  which  he  was 
entitled  under  his  brother's  will,  was  a  distributee 
to  the  extent  of  one-fifth  of  his  brother's  estate. 
Subject  to  the  payment  of  debts  he  had  a  clear 
right  in  his  capacity  of  executor  to  retain  out  of 
the  funds  of  the  estate,  sufficient  for  the  payment 
of  his  claim  as  legatee.  An  executor  who  is  also 
a  legatee,  may,  by  assenting  to  his  own  legacy, 
vest  the  thing  bequeathed  in  himself  in  the  capa- 
city of  legatee,  (i  Williams  on  Executors,  649; 
Hudson  V,  Reeve,  i  Barb.  89.)  And  his  assent 
maybe  either  express  or  implied.  (Chester «;. 
Greer,  5  Humph.  26.)  If  an  executor  in  his 
Bianner  of  administering  the  property  does  any 
act  which  shows  he  has  assented  to  the  legacy, 
that  shall  be  taken  as  evidence  of  his  assent. 
(Doe  V.  Sturges,  7  Taun.  223 ;  see  Harrison  r. 
Henderson,  7  Heis.,  Tenn.  315.) 

It  was  in  evidence  before  the  auditor  that  the 
decedent  in  his  settlements  with  his  co-executor 
always  deducted  his  commissions  and  the  monthly 
allowance  imder  his  brother's  will,  from  the  rents 
which  were  the  subject  of  settlement.  The  large 
balance  of  those  rents  in  his  hands  at  the  time  of 
his  death,  and  which  he  had  allowed  to  remain 
on  deposit  in  his  own  name,  are  legitimate  proof 
of  an  intention  to  retain  them  in  part  payment 
of  his  share  as  legatee.  The  presumption  that 
he  made  such  election  is  justified  by  the  authori- 
ties just  quoted,  and  relieves  the  question  of  the 
possible  complications  which  might  arise  from 
the  fact  that  the  Fidelity  Trust  Company  have 
already  accounted  for  and  in  part  distributed  the 
fund  as  the  proper  estate  of  decedent. 

The  second  exception  is  therefore  sustained, 
and  it  is  ordered  and  decreed  that  said  sum  of 
if3749«o2  be  deducted  from  the  share  of  the  said 


Philip  M.  Hanbest  in  the  estate  of  the  decedent 
as  a  part  payment  on  account  of  said  share. 
Opinion  by  Ashman,  J. 


March  18, 187S. 

Howell's  Estate. 

Trust  for  accumulation — SembUy  that  a  devise  in 
trust  for  maintenance  and  support  of  minor 
and  at  majority  to  pay  her  the  whole  income 
for  lifcy  entitles  the  cestui  que  trust  to  the  sur- 
plus income  arising  during  the  operation  of  the 
trust —  When  a  former  decree  of  the  Court  is 
made  under  a  misapprehension^  a  bill  of  review 
is  the  proper  remedy — Act  of  October  7j,  JB40, 
Sur  petition  for  citation  and  answer. 
The  petition  of  Charles  W.  Spooner  and  Sally 
H.  A.  Spooner,  his  wife,  in  right  of  the  said  wife 
sets  forth :  That  Robert  Howell  died  January  4th, 
1856,  leaving  a  will,  of  which  he  appointed  Jo- 
seph Howell  and  Joshua  R.  Howell  executors. 
The  testator  gave  all  the  residue  of  his  estate  to 
his  executors  in  trust  to  invest  the  same  in  cer- 
tain securities,  and  to  pay  the  income  thereof  to 
his  granddaughter,  Sdly  Howell  Abrams,  **if 
she  should  attain  the  age  of  twenty-one  years,** 
with  a  devise  over  in  case  of  her  decease  before 
attaining  that  age;  and  during  her  minority  to 
make  liberal  allowance  for  her  board,  education, 
and  clothing.   Should  his  granddaughter  attain  the 
age  of  twenty-one  years,  ^e  was  to  have  the  power 
of  disposition  of  one-half  of  such  residuary  estate. 
That  Sally  Howell  Abrams  received  from  the 
trustees  sums  necessary  for  her  maintenance  and 
support  during  her  minority,  but  in  no  case  did 
the  sum  amount  to  the  full  income  arising  out  of 
the  capital  which  the  testator  left  for  her  use  and 
benefit.     That  the  petitioners  were  united  in  mar- 
riage in  1875,  and  that  on  May  28th,  1876,  the 
said  Sally  Howell  Spooner  became  of  age,  and 
thereupon  became  entitled  to  the  net  income  of 
the  residuary  estate  and  the  surplus  income, 
together  with  interest  which  had  accrued  during 
her  minority  above  the  amount  necessary  for  her 
support.     That  the  trustees  have  failed  to  pay 
her  this  surplus,  but  have  paid  her  the  whole  in- 
come arising  since  she  arrived  at  full  age. 

The  petition  prayed  for  a  citation  requiring 
the  trustees  to  show  cause  why  they  should  not 
file  an  account  setting  forth  the  sums  due  the  pe- 
titioners, in  right  of  said  Sally  H.  Spooner,  arising 
out  of  said  surplus  income,  and  pay  the  same  to 
petitioners.  A  citation  having  been  awarded,  a 
petition  for  an  order  to  file  an  account  was  pre- 
sented, to  which  the  trustees  filed  an  ans^^^er  ad- 
mitting the  facts  of  the  petition,  but  averring 
that  they  had  filed  accounts  as  executors  in  i860 
and  1872,  both  of  which  had  been  audited  and 
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confirmed;  that  in  August,  1876,  another  account 
was  filed,  and  in  October,  1876,  it  was  adjudi- 
cated by  the  Court,  and  the  decree  made  that 
"the  balance  in  the  hands  of  the  accoimtants  be 
retained  by  them  for  the  purposes  of  the  trust, 
declared  in  the  will  of  said  decedent."  That 
the  full  accounts  of  the  trusteeship  being  on  file 
in  the  Court,  the  filing  of  such  partial  account  is 
not  within  the  scope  of  the  respondents'  duty. 
Under  the  decree  of  the  Court,  the  petitioners  are 
entitled  to  nothing  more  than  what  shall  hereaf- 
ter accrue;  and  that  the  petitioners  are  not  enti- 
tled to  any  such  account  until  the  decree  of  this 
Court  is  reversed  or  modified  upon  a  bill  of  re- 
view. 

r.  De  Witt  Cuyler  and  C.  5.  Patterson,  for 
the  petitioners,  cited — 

Washington's  Appeal,  25  Sm.  102. 
Stille's  Appeal,  i  Weekly  Notes,  249. 
J.  G.  Johnsofiy  for  respondents. 
This  IS  a  proceeding  in  renty  and  the  Act  of 
Oct.  13, 1840  (Purd.  Dig.  447,  pi.  203)  shows  that 
a  bill  of  review  is  the  proper  method  to  pursue. 

C.  A.  V. 
March  30,  1878.  The  Court.  It  cannot  be 
doubted,  under  the  decisions  with  reference  to 
trusts  for  accumulation  since  the  Act  of  1853,  ^^^ 
the  petitioner,  Mrs.  Spooner,  upon  attaining  her 
majority  became  entitled  to  the  surplus  income 
which  had  until  then  accumulated. 

But  by  the  adjudication  of  the  account  filed  by 
the  trustee  in  August,  1876,  it  was  decreed  that 
the  balance,  which  included  such  surplus,  should 
be  retained  by  the  accountant,  **  for  the  uses  and 
purposes  of  the  trust  declared  in  the  will  of  said 
decedent."  Had  the  attention  of  the  auditing 
Judge  been  called  to  the  question  of  fact  and  law 
involved  in  the  present  application,  no  doubt  the 
decree  would  have  been  different,  but  while  it 
stands  as  it  is  it  cannot  be  disregarded. 

The  remedy  of  the  petitioner  is  by  petition  for 
review  and  not  by  citation  to  file  a  supplemental 
account.  (Downing's  Estate,  5  Watts,  90.)  The 
decree  upon  the  previous  accounts  may  also 
require  modification. 

The  order  awarding  a  citation  directing  the 
filing  of  an  account  is  set  aside  and  vacated,  and 
the  petition  dismissed  without  prejudice  to  the 
right  of  the  petitioner  to  file  a  bill  or  petition  of 
review. 
Opinion  by  Penrose,  J. 


April  15,  1878. 

Edwards's  Estate. 
Executors  and  trustees —  Causes  for  removal — 
— Letters  testamentary  to  an  executor  whose 
insolvency  is  likely  to  occur ,  may  be  vacated — 
Substitution  of  executor  in  case  of  death  of 
appointee — Act  of  May  /,  1 861, 
Sur  petition  for  removal  of  executor  and 
answer. 

The  petition  of  Athalia  L.  Edwards  sets  forth 
the  will  of  Ignatius  L.  Edwards,  the  decedent, 
whereby  he  appointed  his  wife,  the  petitioner, 
and  his  brother,  John  H.  Edwards,  his  executors, 
trustees,  and  the  guardians  of  his  children,  and 
directed  that — 

**  In  case  of  the  death  of  my  drar  wife  I  appoint  my 
friend  Jackson  M.  Elwell,  to  be  executor,  etc.  in  her  place, 
and  in  case  of  the  death  of  my  brother  John,  I  appoint 
my  brother  George  W.  Edwards  to  be  executor,  etc.,  in 
his  place." 

That  John  H.  Edwards  died  in  February,  1877, 
subsequent  to  the  death  of  the  testator;  and  that 
George  W.  Edwards  had,  thereupon,  without 
notice  to  the  petitioner,  applied  for  letters  testa- 
mentary upon  the  estate  of  the  testator,  which 
were  issued  to  him.  The  petition  further  alleged 
that  at  the  time  of  his  nomination  by  the  testator, 
George  W.  Edwards  had  been  a  business  man  of 
good  financial  standing  but  had  since  failed,  owing 
large  sums  of  money,  which  he  was  still  unable  to 
pay,  and  had  made  an  assignment  for  the  benefit 
of  his  creditors;  that  the  petitioner  was  desirous, 
on  account  of  ill  health,  of  resigning  her  execu- 
torship in  favor  of  one  of  the  trust  companies  to 
be  selected  by  the  Court,  but  was  unwilling  to  do 
so  as  long  as  there  was  any  danger  of  the  estate 
of  her  testator  coming  into  the  hands  of  the  said 
Geo.  W.  Edwards.  The  petition  prayed  for  the 
removal  of  the  said  Geo.  W.  Edwards,  for  an 
injunction  to  restrain  him  from  interfering  with 
the  petitioner  in  the  discharge  of  her  duties  as 
trustee  and  guardian,  and  for  general  relief. 

The  answer  of  Geo.  W.  Edwards  sets  forth  that 
the  whole  of  the  testator's  estate  consists  of  his 
interest  in  his  father's  estate,  the  greater  portion 
of  which  is  made  up  of  very  large  and  valuable 
properties  not  capable  of  division,  and  which 
were  not  intended  to  be  divided  either  by  the 
decedent's  father  or  by  the  decedent  himself; 
and  that  the  respondent's  brothers  and  sisters  all 
agree  that  it  would  not  be  judicious  to  divide  the 
estate ;  and,  further,  that  it  is  manifest  from  the 
terms  of  the  will,  and  a  fact  known  to  all  his 
brothers  and  sisters  that  the  decedent  intended 
and  provided  that  the  care  of  his  estate  should 
remain  among  persons  of  his  own  selection,  who 
had  his  confidence,  and  were  aware  of  his  wishes. 
The  answer  further  alleged  the  respondent's  will- 
ingness to  enter  security  in  any  amount  or  to 
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jesignin  favor  of  any  of  his  brothers,  and  denied 
that  he  was  insolvent ;  it  admitted  that  he  had  in 
1876  made  a  temporary  assignment  for  the  bene- 
fit of  his  creditors,  but  alleged  that  the  said 
assigned  estate  had  been  reconveyed  to  him  in 
March,  1877,  ^^  pursuance  of  a  decree  of  court, 
and  claimed  that  he  was  worth  a  large  amount 
over  and  above  all  his  liabilities. 

The  petition  and  answer  were  referred  to  an. 
examiner  to  take  testimony,  and  upon  the  filing 
of  his  report  came  on  to  be  heard. 

y.  G.  Johnson,  for  petitioner. 

According  to  the  examiner's  report,  the  re- 
spondent is  hopelessly  insolvent.  He  has  a  large 
amount  long  over  due  on  notes,  and  has  already 
made  an  assignment  and  got  an  extension.  He 
is  now  insolvent,  though  in  the  future  his  assets 
may  be  sufficient  to  meet  his  liabilities.  He  is 
not  a  proper  person  to  be  appointed  trustee. 
Act  of  May  i,  1861,  Purd.  Dig.  1424,  pi.  59, 
Act  of  April  9,  1868,  Purd.  Dig.  1425,  pi.  65. 

Under  the  will  the  contingency,  on  which 
Geo.  W.  Edwards  was  appointed  executor  was  the 
death  of  the  first  trustee  named,  John  H.  Edwards, 
in  the  lifetime  of  the  testator.  This  contingency 
did  not  arise,  John  having  survived  the  decedent. 
This  interpretation  is  confirmed  by  the  subse- 
quent provisions  of  the  will,  where  he  leaves  his 
estate  *'  to  his  trustees  and  the  survivors  of  them, 
and  the  heirs  or  assigns  of  them." 

Theobald  on  Construction  of  Wills,  336. 
Hawkins  on  Wills. 

Crawford  2xA  Hirst ,  contra. 

On  a  careful  examination  of  the  testimony 
and  crediting  him  with  his  share  of  his  father's 
estate,  it  will  be  found  that  the  respondent  is 
worth  a  large  amount  over  and  above  his  liabili- 
ties. The  respondent  is  wilhng  to  give  any 
security  that  may  be  desired.  He  is  simply  a 
trustee,  and  would  do  no  act  alone  without  the 
consen  t  and  approval  of  the  widow.  There  could 
be  no  danger  to  the  estate.  The  clause  appoint- 
ing the  respondent  executor,  in  case  of  the  death 
of  John  H.  Edwards,  cannot  possibly  mean 
death  in  the  testator's  lifetime,  as  the  will  was 
made  by  the  testator  on  his  death-bed. 

It  is  not  in  the  power  of  cestuis  que  trustent  to 
remove  a  trustee  on  a  mere  whim ;  good  and  suf- 
ficient cause  must  be  shown. 

Stevenson's  Appeal,  18  Smith,  102. 

April  27,  1878.  The  Court.  The  office  of 
executor  is  necessarily  only  for  life,  and  a  provi- 
sion by  the  testator  for  the  substitution  of  a  suc- 


cessor, involves  no  inconsistency  and  violates  no 
principle  of  law.  Whether  the  words  used  to 
indicate  the  termination  of  the  first  executorship 
are  **  at  his  death,"  or  "  in  case  of  his  death," is 
not  very  material.  It  is  true  that  these  latter 
words,  in  case  of  an  absolute  gift  of  property, 
with  a  limitation  over  in  the  event  of  the  contin- 
gency, are  referable  to  a  death  in  the  lifetime  of 
the  testator,  but  that  is  because  any  other  con- 
struction would  be  repugnant  to  the  previous  ateo- 
lute  gift,  and  would  interfere  with  the  right  of 
alienation,  and  this  reason  does  not  apply  to  the 
mere  appointment  to  an  office.  {In  re  Lig^ton, 
I  Hagg.  235  ;  I  Williams  on  Ex.  *202.) 

Regarding  then  the  respondent  as  fully  entitled 
to  hold  the  office  of  executor  under  the  will  of  the 
testator,  the  predecessor  having  died,  it  becomes 
necessary  to  consider  whether  he  should  be  re- 
moved for  the  reasons  shown  by  the  petition  and 
evidence. 

It  is  very  clear  that  in  the  sense  of  an  inability 
to  meet  his  obligations  as  they  mature  he  is  insol- 
vent. Whether  his  liabilities  will  exceed  his 
assets  depends  upon  not  only  the  intrinsic  value 
of  the  latter,  but  the  manner  in  which  their  sale 
may  be  effected.  If  the  valuation  made  by  the 
Board  of  Revision  be  acccepted,  there  is  an  actual 
as  well  as  a  legal  insolvency  now  existing.  This 
would  not  be  the  case  if  the  respondent's  own 
estimate  be  adopted;  but  the  fact  must  not  be 
overlooked  that  his  estate  consists  principally  of 
an  individual  interest  in  property  held  in  common 
with  others,  and  that  under  the  most  favorable 
circumstances  such  an  interest  will  rarely  sell 
for  its  full  value ;  while,  should  a  forced  sale  be 
made  under  proceedings  by  creditors  a  great  sacri- 
fice would  be  inevitable.  Such  a  sale,  in  view  of 
the  legal  insolvency,  cannot  but  be  regarded  as 
probable,  and  we  have,  therefore,  the  case  of  an 
executor,  if  not  now  actually  insolvent,  in  the 
sense  intended  by  the  Act  of  Assembly,  is  at  least 
**  likely  to  prove  insolvent." 

Under  the  Act  of  1832,  the  only  remedy  in 
such  case  is  by  requiring  security  from  the  execu- 
tor. But  the  Act  of  Aiay  i,  1861,  goes  further, 
and  provides  that  the  letters  testamentary  to  the 
executor  whose  insolvency  already  exists,  or  is 
likely  to  occur,  may  be  vacated. 

Under  all  of  the  circumstances  of  this  case  we 
think  it  proper  to  pursue  the  course  there  indi- 
cated, and  our  decree  will  be  accordingly. 

Opinion  by  Penrose,  J. 
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Vol.  v.]     THURSDA  K,  JUNE  20,  1878.      [No.  21. 


g)Ut>reme  €ourt^ 


Jan.  '75, 141.  Jan.  15,  1878. 

Connecticut  Mutual  Life  Ins.  Co.  v. 
Groom,  Adm'r. 

Life  insurance — Self -destruction  by  insane  person^ 
when  not  suicide  within  terms  of  policy. 

A  policy  of  life  insurance  providing  that  it  should  be- 
come void  if  the  insared  should  die  by  suicide  is  not 
avoided  by  the  self-destruction  of  the  insured  when  insane, 
thongh  intending  to  take  his  own  life  and  conscious  that 
death  would  result  from  his  acta 

Error  to  the  late  District  Court  of  Philadelphia 
County. 

Covenant,  on  a  policy  of  insurance,  by  Grace 
A.  Boileau  against  the  above  corporation.  After 
the  trial  the  plaintiffs  death  was  suggested  and 
E.  J.  Groom,  her  administrator,  substituted  in 
her  place  on  the  record. 

liie  declaration  set  forth  that  the  corporation 
defendant  had,  in  consideration  of  a  certain  pre- 
mium, issued  to  the  plaintiff  a  policy  of  insurance 
whereby  the  life  of  her  husband,  James  M. 
Boileau,  was  insured  in  the  sum  of  I5000 ;  that 
the  said  J.  M.  Boileau  died  on  May  24,  1873; 
that  although  the  plaintiff  had  duly  proved  the 
death,  and  had  otherwise  fulfilled  the  conditions 
of  the  policy,  the  corporation  defendant  had  re- 
fused to  pay  her  the  said  sum  of  I5000,  for  which 
she  brought  suit. 

The  defendant  pleaded,  specially,  that  the  said 
policy  of  insurance  had  been  issued  by  the  com- 
pany and  accepted  by  the  insured  upon  the  ex- 
press condition  that  if  the  insured  should  die  by 
suicide  the  policy  should  be  void ;  and  that  on 
May  24, 1873,  the  said  insured  did  die  by  suicide, 
to  wit,  by  drowning  himself  in  Neshaminy  Creek. 

The  plaintiff  replied,  that  J.  M.  Boileau,  the 
said  insured,  at  and  previous  to  the  time  of  his 
death,  was  insane ;  that  his  death  was  not  the  re- 
sult of  his  voluntary  and  intelligent  act ;  and  that 
he,  therefore,  did  not  die  by  suicide  within  the 
true  intent  and  meaning  of  tne  policy. 

At  the  trial,  before  Hare,  P.  J.,  it  was  agreed 
that  it  should  be  reserved  as  a  question  for  the 
Court  in  banc  **  whether  the  policy  in  suit  was 
forfeited  by  the  suicide  of  J.  M.  Boileau,  he  being 
insane  at  the  time,  but  intending  to  take  his  life, 
knowing  that  death  would  result  from  what  he 
Vol.  v.— 28 


did If  the  Court  should  be  of  opinion 

that  such  insanity  does  not  avoid  the  forfeiture, 
judgment  to  be  entered  for  the  plaintiff  in  the    . 
sum  of  {5194.50,  otherwise  for  the  defendant. 
This  consent  not  to  take  effect  unless  the  jury 
find  that  J.  M.  Boileau  was  insane.** 

The  plaintiff  admitted  that  Boileau  intended  to 
take  his  own  life  and  knew  tiiat  death  would  fol- 
low his  act. 

The  policy  contained,  inter  alia^  the  following 
stipulation : — 

"  If  he  shall  die  by  suicide,  or  in  violation  of  any  law, 
....  then  in  each  and  every  of  the  foregoing  cases  this 
policy  shall  become  null  and  void." 

Hare,  P.  J.,  having  reserved  the  question  as 
agreed  on  above,  instructed  the  jury  that  they 
should  find  a  verdict  for  the  plaintiff  if  they 
found  that  J.  M.  Boileau  was  insane  at  the  tinie 
of  his  death,  remarking,  inter  alia,  that  if  Boil- 
eau*s  fancies  **  so  entirely  overpowered  his  mind 
that  he  could  no  longer  exercise  his  sense  of 
right  and  wrong,  he  was  no  longer  a  responsible 
being.** 

The  material  portions  of  the  charge  were  sub- 
stantially as  follows ; — 

The  defendants  in  this  case  contend  that 
suicide  is  synonymous  with  self-destruction,  and 
occurs  whenever  one  designedly  takes  his  life, 
although  he  has  lost  the  power  of  self-control,  or 
is  unable  to  distinguish  between  right  and  wrong. 
If  this  be  conceded,  the  insurance  came  to  an 
end  when  Boileau  threw  himself  into  the  water 
and  was  drowned,  whether  he  was  or  was  not  in 
his  right  mind.  It  maybe  true  that  suicide  is 
sometimes  used  in  this  sense,  but  such  is  not  its 
general  signification.  In  the  legal  acceptation  of 
the  term  it  is  self-murder,  the  felonious  taking  of 
one's  own  life.  It  is  a  crime  punishable  with  an 
ignominious  burial  and  the  forfeiture  of  the 
offender's  goods.  (4  B.  Com.  189.)  Such  is  the 
definition  give  by  Blackstone ;  and  if  we  turn  to 
Johnson'and  Walker's  dictionary,  or  to  Webster's, 
we  shall  find  that  these  authors  give  the  legal 
meaning  of  the  word  as  that  in  which  it  is  com- 
monly understood. 

It  would  be  contrary  to  legal  analogy  that  one 
who  is  not  morally  responsible  for  what  he  does 
should  be  visited  with  penal  consequences ;  ac- 
cordingly, Blackstone  says,  the  party  must  be  in 
his  senses  and  arrived  at  years  of  discretion,  or 
it  is  no  crime. 

In  this  aspect  of  the  case,  Boileau's  death  by 
his  own  hands  during  a  paroxysm  of  insanity 
would  not  invalidate  the  policy.  If  the  meaning 
of  the  clause  is  doubtful,  the  decision  should  be 
in  favor  of  the  plaintiff.  It  is  a  general  principle 
that  where  the  terms  of  a  contract  admit  of  two 
interpretations,  that  should  be  adopted  which 
will  avoid  a  forfeiture  or  prevent  a  breach  of  con- 
dition.   This  is  only  just,  because  it  is  always  in 
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the  power  of  the  party  who  makes  such  a  stipu- 
lation to  use  language  which  cannot  be  misunder- 
stood. I  am  the  more  willing  to  adopt  this  view, 
because  it  will  enable  me  to  leave  the  question  of 
fact  to  you,  and  reserve  the  law  for  the  consider- 
ation of  the  Court  above. 

The  Court  then  left  the  question,  ''Was 
Boileau  insane?"  as  one  of  fiact  to  the  jury,  but 
with  the  qualification  that  insanity  in  the  sense 
in  which  they  were  to  consider  it  must  not  be  a 
mere  disturbance  of  intellect,  but  such  a  com- 
plete change  in  the  moral  and  mental  condition 
of  the  patient  as  would  put  an  end  to  his  respon- 
sibility as  a  free  and  intelligent  being.  Unless 
the  deceased  was  insane  in  this  sense,  his  death 
by  his  own  hand  was  **  suicide,"  within  the  legal 
meaning  of  the  term,  and  a  forfeiture  of  the  con- 
dition of  the  policy.  It  was  for  tnem  to  deter- 
mine whether  the  painful  ideas  which  had  beset 
Boileau  for  many  months,  and  which,  agreeax^ly 
to  the  evidence,  were  recurring  with  an  ever- 
increasing  force,  at  last  so  entirely  overpowered 
his  judgment  as  to  render  him  unable  to  dis 
tinguish  between  right  and  wrong.  If  they 
found  that  he  was  not  a  responsible  moral  agent 


when  he  did  the  act  which  occasioned  his  death,  felonious  self-killing. 


his  act.     This  question  is  decided  in  the  affirma- 
tive in — 

Borradaile  v.  Hunter,  5  M.  &  G.  639. 

Gift  V,  Schwabe,  3  M.  G.  &  Scott,  437. 

Dean  v.  The  Ins.  Co.,  4  Allen,  96. 

Cooper  V,  The  Ins.  Co.,  102  Mass.  227. 

Van  Zandt  v.  The  Ins.  Co.,  10  Sickles,  169. 
No  distinction  has  been  recognized  in  these 
cases  between  the  phrases   "die  by  his  own 
hand*'  and  ** die  by  suicide."     They  were  held 
to  be  synonymous  in — 

Eastabrook  v.  The  Ins.  Co.,  54  Maine,  224. 
The  only  case  deciding  the  question  nega- 
tively is — 

The  Ins.  Co.  v,  Terry,  15  Wall.  580. 
This  Court,  which  has  not  yet  decided  the 
question,  ought  not  to  be  bound  by  a  decision  of 
the  Supreme  Comt  of  the  United  States  on  the 
subject  of  insurance,  which  should  be  of  State 
jurisdiction. 

G.  R,  Snowderiy  contra. 
Granting  that  Boileau  knew  that  throwing 
himself  into  deep  water  would  produce  death, 
the  fact  remains  that  the  jury  found  he  was  in- 
sane, and  therefore  without  moral  or  intellectoal 
capacity.     His  act  was  not  suicide,  which  is  a 


they  might  find  that  it  was  not  suicidal  under  the 
terms  of  the  contract  in  suit.  If  they  believed 
that  when  these  ideas  occurred  to  this  man  they 
so  entirely  overpowered  hisju^ment  that  he  could 
no  longer  exercise  his  sense  of  right  and  wrongs 
he  was  no  longer  a  responsible  morcU  beings  and 
that  such  was  the  nature  of  the  suffering  he  was 
enduring  that  he  could  not  withhold  himself, — 
although  that  may  be  a  crime,  I  think  it  would  be 
insanity  within  the  meaning  of  this  policy.  If, 
on  the  other  hand,  they  found  that  although 
mortified  by  his  inability  to  pay  his  creditors,  ap- 
prehensive of  the  future,  and  suffering  from  pain- 
ful thoughts  which  he  could  not  repress,  he  was 
still  able  to  discern  that  self-destruction  was  crimi- 
nal, and  might  have  resisted  the  impulse  to  which 
he  succumbed,  it  would  be  their  duty  to  render 
a  verdict  for  the  defendant  without  regard  to  the 
pity  which  they  might  feel  for  Boileau,  or  the 
sympathy  which  must  naturally  exist  in  their 
breasts  for  his  widow. 

Verdict  for  the  plaintiff.  The  corporation 
defendant  moved  for  judgment  on  the  reserved 
point,  but  the  Court — Briggs  and  Mitchell, 
JJ.,  dissenting — refused  the  motion  and  entered 
judgment  on  the  verdict.  The  defendant  then 
took  this  writ,  assigning  the  entry  of  judgment 
for  error. 

Af.  Arnold  and  W.  S.  PricCy  tor  the  plaintiff 
in  error. 

The  question  is  the  one  reserved — whether  the 
policy  was  forfeited  by  the  suicide  of  Boileau, 
who  was  insane  at  the  time,  but  intended  to  kill 
himself,  and  knew  that  death  would  result  from 


4  Sharswood's  Blackstone,  iSS. 
The  precise  question  at  issue,  as  the  plaintiff  in 
error  admits,  was  decided  in  the  Supreme  Court 
of  the  United  States.  Mr.  Justice  Hunt,  in  de- 
livering the  opinion,  reviews  most  of  the  cases 
cited  by  the  plaintiff  in  error.  There  are  pecu- 
liar reasons  why  this  decision  should  be  followed 
here.  Many  life  insurance  companies,  among 
them  the  corporation  here  sued,  have  oflices  in 
several  States.  If  this  action  had  been  brought, 
as  it  might  have  been,  in  the  United  States 
Court,  Terry  v.  Ins.  Co.  {supra)  would  certainly 
have  been  binding. 

In  the  Ins.  Co.  v.  Issett's  Adm'r  (24  Sm.  176) 
the  Court  was  requested  to  charge,  **  If  Isselt  at 
the  time  of  his  death  was  conscious  that  death 
would  follow  the  discharging  of  the  pistol  in  his 
own  hands  there  can  be  no  recovery."  This 
point  was  negatived  and  the  answer  was  sustained. 

Insanity  is  a  disease,  and  suicide  by  an  insane 
person  is  a  death  by  disease. 

Eastabrook  v.  The  Ins.  Co.,  54  Me.  ;e24. 

A  policy  of  insurance  should  be  construed  most 
strongly  against  the  insurer,  and  liberally  in  fitvor 
of  the  insured. 

Brink  &  Co.  v.  The  Ins.  Co.,  5  Rowell  (VL),  44^ 

May  8,  1878.  The  Court.  By  the  fects 
agreed  upon  at  the  trial,  and  by  the  verdict,  it 
was  established  that  James  M.  Boileau's  deaih 
was  caused  by  his  own  act,  that  he  was  insane  at 
the  time ;  that  he  intended  to  take  his  life;  and 
that  he  knew  that  death  would  result  from  the 
act  committed. 

The  suit  was  upon  a  policy  of  insurance  on 
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Mr.  Boileau's  life,  and  contained  a  provision 
that  if  he  should  **  die  by  suicide"  it  should  be 
null  and  void.  The  effect  of  that  provision  on 
the  rights  of  the  plaintiff,  in  view  of  the  estab- 
lished fact  of  the  insanity,  has  been  the  point 
especially  in  controversy.  On  the  one  hand,  the 
ground  was  taken  that  the  word  "Suicide  cannot 
properly  be  applied  to  a  voluntary  death,  unless 
caused  by  an  act  done  by  a  person  of  sound 
mind,  and  capable  of  measuring  his  moral  re- 
sponsibility for  his  conduct.  On  the  part  of  the 
defendants,  it  was  contended  that  the  word  is 
synonymous  with  death  by  one*s  own  hand, 
simply  signifying  the  killing  of  one's  own  self, 
and  whether  he  is  sane  or  insane  when  he  kills 
himself  depends  on  his  knowledge  or  ignorance 
of  the  consequences  of  the  act. 

The  jury  were  instructed  that  the  clause  of  for- 
feiture in  the  policy  would  not  bar  a  recovery  if 
thev  should  find  Mr.  Boileau  to  have  been  insane, 
and  that  insanity  would  be  made  out  if  they 
should  find  that  his  anxieties  and  sufferings  had 
"so  entirely  overpowered  his  judgment  as  to 
render  him  unable  to  distinguish  between  right 
and  wrong." 

Undoubtedly  the  weight  of  authority,  or  rather 
the  preponderance  of  decisions,  in  England  and 
this  country,  has  been  in  support  of  the  legal 
theory  of  the  counsel  for  the  defendants.  But  it 
is  believed  that  the  class  of  cases  to  which  The 
Mutual  Life  Insurance  Company  of  New  York  v, 
Terry  (15  Wallace,  580)  belongs  furnish  the 
safer  and  better  rule.  The  clause  of  the  policy 
relied  on  was  not  a  covenant  for  the  performance 
of  a  duty  under  a  mutual  contract.  It  was 
scarcely  a  condition  even.  It  was  a  provision 
for  the  absolute  forfeiture  of  the  rights  of  the 
insured  on  the  happening  of  tl.e  specified  con- 
tingency. Premiums  were  paid  from  the  14th 
of  February,  1872,  until  the  death  occurred. 
To  serve  the  purposes  of  the  defendants, .  it  is 
requisite  that  the  existence  of  conditions  under 
which  the  clause  of  forfeitiwe  was  to  have  opera- 
tion, shall  be  clearly,  strictly,  and  technically 
made  out.  He  who  receives  an  instnunent,  and 
parts  with  his  money  on  the  faith  of  it,  should 
have  a  construction  put  upon  it  in  his  favor,  be- 
cause the  words  of  the  instrument  are  not  his, 
but  those  of  the  other  party.  (Mayer  v.  Isaac, 
6M.  &W.  612.) 

This  principle  applies  to  a  condition  in  a  pol- 
icy of  insurance,  which,  being  the  language  of  the 
company,  must,  if  there  be  any  ambiguity  in  it, 
be  taken  most  strongly  against  them.  Notman 
V,  Anchor  Ass.  Co.  (4  C.  B.,  N.  S.,  481).  Gen- 
erally, in  legal  acceptation  and  in  popular  use, 
the  word  suicide  is  employed  to  characterize  the 
crime  of  self-murder.  It  is  called  *  *  self-murder '  * 
in  terms  in  Webster,  and  is  defined  to  be  **  the 
act  of  designedly  destroying  one's  own  life, 


committed  by  a  person  of  years  of  discretion  and 
of  sound  mind."  Self-destruction,  under  insane 
impulses  so  strong  as  to  be  beyond  the  control 
and  restraint  of  the  will,  is  a  result  produced  by 
disease,  for  which  the  victim  of  it  is  no  more 
morally  responsible  than  he  would  be  for  any 
other  of  the  maladies  of  which  men  die.  The 
disease,  when  it  manifests  itself  in  that  form  of 
melancholia  which  creates  a  prevailing  propen- 
sity to  suicide,  consists  in  the  unfounded  and 
morbid  fancies  of  the  sufferer  regarding  his 
means  of  subsistence  or  his  position  in  life,  or  in 
distorted  conceptions  of  his  relations  to  society 
or  his  family,  of  his  rights  or  duties,  or  of  dan- 
gers threatening  his  person,  property,  or  reputa- 
tion. **  When  the  melancholic  hallucination  has 
fully  taken  possession  of  the  mind,"  says  Aber- 
crombie,  **it  becomes  the  sole  object  of  atten- 
tion, without  the  power  of  varying  the  impression, 
or  of  directing  the  thoughts  to  any  facts  or  con- 
siderations calculated  to  remove  or  palliate  it. 
The  evil  seems  overwhelming  and  irremediable, 
admitting  neither  of  consolation  nor  hope.  For 
the  process  of  mind  calculated  to  diminish  such 
an  impression,  or  even  to  produce  the  hope  of  a 
palliation  of  the  evil,  is  precisely  that  exercise  of 
mind  which  in  this  singular  condition  is  lost  or 
suspended,  namely,  the  power  of  changing  the 
subject  of  thought,  of  transferring  the  attention 
to  other  facts  or  considerations,  and  of  comparing 
the  mental  condition  with  these  and  with  the 
actual  state  of  things ;  under  such  a  conviction  of 
overwhelming  and  hopeless  misery,  the  feeling 
naturally  arises  of  life  being  a  burden,  and  this 
is  succeeded  by  a  determination  to  quit  it. 
When  such  an  association  has  once  been  formed, 
it  also  fixes  itself  upon  the  mind,  and  fails  to  be 
corrected  by  those  considerations  which  ought  to 
remove  it."  (Wh.  &  Still^'s  Med.  Jur.  §  206.) 
When  the  disease  attains  a  stage  at  which  the 
mental  power  to  judge  of  the  moral  nature  of 
the  act  is  entirely  gone,  self-destruction  does  not 
become  suicide  in  the  sense  of  self-murder. 
Such  an  act  has  never  involved  criminal  respon- 
sibility and  punishment,  and  it  should  not  be 
followed,  except  under  express  stipulation,  by  a 
forfeiture  of  contract  rights.  The  rule  adopted 
by  WiLLARD,  J.,  in  Breasted  v.  Farmers*  Loan 
Co.  (2  Am.  L.  Reg.  358),  was  a  safe  and  just 
one:  "It  must  occur  to  every  prudent  man, 
seeking  to  make  provision  for  his  family  by  an 
insurance  on  his  life,  that  insanity  is  one  of  the 
diseases  that  may  terminate  his  being.  It  is  said 
the  defendants  did  not  insure  the  continuance  of 
the  intestate's  reason.  Nor  did  they,  in  terms, 
insure  him  against  smallpox  or  scarlet  fever ;  but 
had  he  died  of  either  disease,  there  is  no  doubt 
that  the  defendants  would  have  been  liable. 
They  insured  the  continuance  of  his  life.  What 
difference  can  it  make  to  them  or  to  him  whether 
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it  is  terminated  by  the  ordinary  course  of  disease, 
in  his  bed,  or  in  a  fit  of  delirium  he  ends  it  him- 
self? In  each  case  the  death  is  occasioned  by  a 
means  within  the  meaning  of  the  policy,  if  the 
exception  contemplates,  as  I  think  it  does,  the 
destruction  of  life  by  a  rational  agent  responsible 
for  his  act." 

But  it  has  been  urged  that  the  steps  taken  by 
Mr.  Boileau  to  destroy  his  life  were  consciously 
intelligent,  and  that  he  knew  what  the  conse- 
quence of  taking  them  would  be.  There  is  no 
doubt  that  he  hiad  such  knowledge.  His  very 
purpose  was  to  kill  himself.  Such  a  degree  of 
intelligence  may  well  coexist  with  faculties  so  dis- 
torted and  a  mind  so  shattered  by  long-continued 
suffering  as  to  inspire  a  morbid  impulse  the  na- 
ture of  which  the  weakened  judgment  cannot 
measure,  and  the  execution  of  which  the  uncer- 
tain and  feeble  will  cannot  restrain.  Almost 
every  insane  man  knows  that  food  will  satisfy 
hunger  and  that  water  will  quench  thirst.  He  is 
able  to  realize  that  fire  will  bum  him,  that  blood 
will  follow  the  blow  of  a  knife,  and  that  he  will 
feel  pain  if  his  flesh  is  torn ;  and  he  acts  con- 
sciously throughout  his  life  on  such  knowledge. 
It  survives  often  among  the  instincts  of  the  man 
after  the  intellect  is  wrecked.  But  the  effect  of 
a  partial  mental  aberration  is  concentrated  upon 
the  faculties  involved  in  the  disease. 

In  McElroy's  Case  (6  W.  &  S.  451)  Judge 
Huston  said,  that  all  treatises  on  insanity,  and 
most  reports  of  trials  relating  to  insane  persons, 
show  that  a  total  loss  of  reason  and  memory  is 
unknown  to  Courts  and  physicians,  unless  in 
cases  of  delirium  from  disease  or  absohite  frenzy; 
and  yet  commissions  of  lunacy  are  constantly 
found  and  deeds  and  wills  avoided  for  insanity. 
In  the  opinion  the  Judge  quoted  the  remark  of 
Lord  Hale,  that  "some  persons  that  have  a 
competent  use  of  reason  in  respect  to  some  sub- 
jects, are  under  a  particular  dementia  in  respect 
to  some  particular  discourses,  subjects,  or  appli- 
cations." 

He  quoted  also  from  the  argument  of  Mr. 
Erskine  in  defence  of  Hatfield  the  statement 
which  was  adopted  in  the  judgment  that  '*  in  all 
cases  which  have  filled  Westminster  Hall  with 
the  most  complicated  considerations,  the  lunatics 
and  other  insane  persons  who  have  been  the  sub- 
jects of  them  have  not  only  had  the  most  perfect 
knowledge  and  recollection  of  all  the  relations 
they  stood  in  towards  others,  and  of  the  acts  and 
circumstances  of  their  lives,  but  have  in  general 
been  remarkable  for  subtlety  and  acuteness. 
Defects  in  their  reasonings  have  seldom  been 
traceable.  The  disease  consisted  in  the  delusive 
sources  of  thought ;  all  their  deductions  within 
the  scope  of  the  malady  being  founded  on  the 
immovable  assumption  of  matters  as  realities, 
either  without  any  foundation  whatever,  or  so 


distorted  and  disfigured  by  fancy  as  to  be  nearly 
the  same  thing  as  their  creation."  In  every  re- 
spect this  cause  was  determined  accurately  in  the 
Court  below.  The  charge  was  subject  to  no 
valid  objection,  and  the  judgment  was  properly 
entered  for  the  plaintiff  on  the  point  reserved. 

Judgment  af&rmed. 

Opinion  by  Woodward,  J. 


Jan.  '78,  242.  March  15,  1878. 

Lehigh  Valley  Coal  Co.  v.  Jones. 

Negligence — Master  and  servant — Mining  opera- 
tions— Responsibility  of  master  for  injuries  to 
a  servant  by  an  accident  caused  by  negligence  of 
a  fellow  servant —  Who  are  fellow  servants. 

In  order  to  bring  a  case  within  the  rule  that  a  master  b 
not  responsible  for  an  injury  happeningto  a  servant  throogli 
the  negligence  of  a  fellow  servant,  it  is  not  necessary  tint 
the  injured  and  the  negligent  servants  should  be  engaged  ia 
the  same  particular  work,  it  is  sufficient  if  the  general  scope 
of  their  employment  be  the  same. 

A  "  driver  boss''  was  killed  in  a  coal  mine  by  an  ezpio* 
sion  caused  by  the  negligence  (if  any  neglect  there  wis) 
of  the  "mining  boss,"  who  had  given  an  order  to  rednce 
the  supply  of  fresh  air : 

Heldf  that  the  two  were  fellow  servants  within  the  mean- 
ing of  the  rule,  and  that  the  owner  of  the  mine  was  not 
responsible. 

To  prove  contributory  negligence,  testimony  is  admissi- 
ble to  show  that  the  deceased,  at  the  time  of  his  death,  wis 
in  a  position  which  he  had  been  warned,  and  himself  had 
warned  others,  to  avoid  as  dangerous. 

Mullan  V.  Steamship  Co.,  28  Sm.  25, 1  Weekly  Note, 
2x8,  explained. 

Error  to  the  Common  Pleas  of  Luzerne  County. 

Case,  by  Gilbert  Jones  against  the  Lehigh  Val- 
ley Coal  Company,  for  negligently  causing  the 
death  of  the  plaintiffs  son.     Plea,  **  not  guQty." 

Upon  the  trial,  before  Stanton,  J.,  the  fol- 
lowing facts  appeared :  The  defendants  are  the 
owners  of  a  coal  mine.  On  February  12,  1876, 
mining  being  temporarily  suspended,  a  party  of 
men,  among  whom  was  deceased,  were  employed 
in  making  certain  repairs.  The  mine  was  si^ 
plied  with  all  the  machinery  necessary  for  proper 
ventilation,  and  more  than  that  required  by  the 
Act  of  Assembly  of  March  3,  1870  (Purd.  Dig. 
1069).  The  method  employed  was  by  **  sucking 
or  drawing  the  air  from  some  distant  inlet  called 
the  *  down-cast*  through  the  mine,  and  thence 
up  through  what  is  called  the  *  up-cast,'  which  is 
near  the  shaft."  In  order  to  conduct  these  cur- 
rents of  air,  and  to  shut  off  those  parts  of  the 
mine  which  have  been  worked  and  are  not  in 
use,  doors  are  erected  at  intervals,  and  the  several 
openings  (from  one  gangway  or  chamber  to  an- 
other) are  kept  closed. 
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On  the  day  of  the  accident,  about  thirty  men 
were  employed  at  the  foot  of  the  shaft  near  the 
current  of  air.  Complaint  was  made  by  the  men 
to  the  mine  boss  Reese,  that  it  was  impossible  to 
work  by  reason  of  the  immense  volume  of  air 
passing  them.  The  fan  was  then  going  at  sixty 
revolutions  per  minute.  It  was  slowed  (by 
Reese*s  order)  to  about  thirty-five.  The  testi- 
mony showed  that  this  was  amply  sufficient,  and 
would  produce  much  more  air  than  the  Act  re- 
quired. As  a  measure  of  precaution,  however, 
Reese  warned  the  men  not  to  go  near  the  doors  of 
the  closed  gangways,  and  this  warning  was  repeat- 
ed by  Jones  to  his  inferiors.  An  explosion  took 
place,  after  which  Joneses  body  wVis  found  inside 
one  of  the  closed  gangways,  his  body  burned, 
giving  rise  to  the  suspicion  that  the  gas  had  be- 
come ignited  from  his  own  lamp. 

The  testimony  of  the  general  superintendent 
of  the  company  showed  that  Mason,  "the  outside 
foreman,"  had  charge  of  the  coal  when  it  was 
brought  to  the  surface,  and  of  the  engine  and 
machinery.  Davis  was  the  *'fire  boss,**  whose 
duties  were  to  ascertain  each  day  whether  there 
was  gas  in  the  mine.  Reese,  a  "mining  boss," 
had  charge  of  the  ventilation,  etc.  Thomas 
Harris  was  likewise  a  mining  boss. 

The  deceased  was  a  driver  boss.  His  duty  was 
to  keep  the  miners  supplied  with  cars,  etc.  When 
last  seen  alive  he  was  talking  with  Harris.  When 
found,  his  body  was  lying  in  one  of  the  closed 
gangways  alongside  of  some  empty  cars. 

The  defendants  offered  to  prove  by  Thomas 
Stevens  that  the  deceased  told  him,  a  day  or  two 
before  the  accident,  "  not  to  go  off  from  the  main 
gangways,  or  through  any  door."  Objected  to. 
Objection  sustained.  Exception.  (Twelfth  as- 
signment of  error.) 

The  plaintiffs  counsel  requested  the  Court  to 
charge :  First.  If  the  jury  believe  that  A.  Reese 
had  entire  charge  of  the  mining  and  ventilation 
of  this  shaft,  and  that  A.  G.  Mason  had  entire 
charge  of  the  machinery  and  engines,  and  that 
by  the  orders  of  both  Reese  and  Mason  the  revo- 
lution of  the  fan  was  slowed  to  an  unsafe  degree, 
and  that  the  deceased  lost  his  life  in  consequence 
while  in  the  ordinary  discharge  of  his  duty,  then 
the  verdict  should  be  for  the  plaintiff.     Affirmed, 

Second.  If  the  jury  believe  that  the  accident 
in  question  occurred  to  the  deceased  while  in 
the  ordinary  discharge  of  his  duty,  through  the 
negligence  and  want  of  due  care  on  the  part  of 
the  defendant,  who  had  control  of  the  mining 
and  ventilation  of  the  shaft  and  colliery,  then  the 
verdict  should  be  for  the  plaintiff.  Answer,  To 
this  we  say  your  verdict  should  be  for  the  plain- 
tiff if  you  find  that  there  was  not  contributory 
negligence  on  the  part  of  Alexander  Jones. 

Defendants  requested  the  Court  to  charge  that 
under  the  evidence  the  verdict  must  be  for  the 


defendants.     Refused,    (Eleventh  assignment  of 
error.) 

In  the  general  charge  the  Judge  said :  **  [When 
a  company  or  an  individual  gives  over  to  an 
agent  all  or  any  part  of  his  business  to  perform, 
and  leaves  the  exclusive  control  of  it  and  alF  the 
discretion  pertaining  thereto  in  the  hands  of  said 
agent,  anything  that  results  from  the  negligent 
performance  of  such  duties,  the  company  is  to  be 
held  answerable  for.  Taking  in  this  case,  Col. 
Mason,  Mr.  Reese,  Mr.  Davis,  the  gentleman 
who  was  killed,  and  Thomas  Harris,  they  were 
the  company's  agents  in  this  case,  and  for  any 
act  of  negligence  on  their  part  in  the  line  of  duty 
assigned  to  them,  the  company  is  to  be  held  re- 
sponsible by  you.]"     (Fourth  assignment.) 

''According  to  the  testimony  on  the  part  of  the 
plaintiff,  he  (deceased)  was  a  careful,  industrious, 
and  diligent  young  man.  [According  to  that 
testimony  he  was  very  much  afraid  of  explosions 
of  gas.]  About  two  o'clock  of  the  afternoon  of 
that  day,  according  to  this  evidence,  an  explosion 
of  gas  occurred  in  that  mine,  and  he  was  killed 
thereby.  [Now  if  you  find  that  he  was  simply 
performing  his  duty  there,  that  he  was  then  in 
the  line  of  his  duty,  and  that  this  explosion  oc- 
curred on  account  of  the  negligence  of  the  de- 
fendants, then  Gilbert  Jones  is  entitled  to  dam- 
ages for  the  life,  or  rather  for  whatever  he  has 
lost,  by  the  death  of  his  son.]"  (Sixth  assign- 
ment.) 

Verdict  and  judgment  for  plaintiff  for  I3600. 
Defendants  took  this  writ,  assigning  as  error, 
inter  alia,  the  exceptions  to  evidence  above 
noted,  and  the  portions  of  the  charge  within 
brackets 

Henry  M.  Hoyt  {/,  Vaughan  Darling  zxi6.  Sam- 
uel Dickson  with  him),  for  plaintiff  in  error 

The  portion  of  the  charge  covered  by  the 
fovuth  assignment  is  not  a  fair  presentation  of  the 
law.  It  cannot  be  sustained  even  by  Mullan  v. 
Steamship  Co.  (28  Sm.  25),  which  is  the  strong- 
est case  that  can  be  found.  All  that  was  held  in 
that  case  was,  that  under  the  evidence  it  was  for 
the  jury  to  say  whether  the  superintendent  had 
been  clothed  with  such  unlimited  authority  as  to 
make  him  fully  the  representative  of  the  com- 
pany. Here  the  jury  was  charged  that  several  of 
our  employ^  were  so  clothed,  and  no  question 
therefore  was  left  to  the  jury  at  all.  Jones, 
Reese,  and  Mason  were  but  fellow  workers. 

Gallagher  v.  Piper,  16  C.  B.  (N.  S  )  669. 

Feltham  1/.  England,  L.  R.  2  Q.  B.  33. 

Searle  v.  Lindsay,  11  C.  B.  (N.  S.)  429. 

Caldwell  v.  Brown,  3  Sm.  453. 

Frazier  v.  R.  R.  Co.,  2  Wr.  104. 

Weger  v.  Penna.  R.  R.,  5  Sm.  460. 
The  Court  erred  in  declining  to  affirm  our 
point ;  there  was  no  evidence  of  negligence  either 
of  the  company  or  of  its  employ&. 
Rice  and  Famaline^  for  defendant  in  error. 
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Many  of  the  authorities  cited  by  the  plaintiff 
in  error  as  bearing  on  the  fourth  assignment  of 
error,  are  irrelevant.  We  do  not  dispute  the 
doctrine  of  non-liability  for  the  acts  or  negli- 
gence of  a  fellow  servant.  We  deem  the  remarks 
of  the  Court  in  reference  to  Colonel  Mason, 
Thomas  Harris,  and  Edward  Davis  as  unessential, 
and  as  not  having  tended  to  influence  the  jury  in 
their  deliberations  upon  the  verdict.  It  was  no- 
where claimed  that  Davis  or  Harris  were  the  par- 
ties causing  the  injury.  Even  with  this  state- 
ment from  the  Court,  if  the  jury  found,  agreeably 
to  our  points,  that  A.  Reese  had  entire  charge  of 
the  mining  and  ventilation,  and  that  the  accident 
resulted  from  the  negligence  of  the  agent  or 
agents  of  the  defendaiits,  the  verdict  must  be 
sustained;  for  there  can  be  no  doubt  as  to 
Reese's  functions,  nor  that  his  deliberate  act 
caused  the  injury. 

May  6,  1878.  The  Court.  This  suit  was 
brought  by  the  defendant  in  error  to  recover 
damages  for  the  death  of  his  son,  Alexander 
Jones.  He  was  killed  by  an  explosion  of  gas  in 
the  colliery  of  the  plaintiff  in  error,  known  as 
the  **  Exeter  shaft,"  and  while  in  the  employ  of 
the  company.  It  is  claimed  that  the  explosion 
was  caused  by  an  insufficient  supply  of  fresh  air. 

This  mine  was  ventilated  by  the  method  usually 
practised  in  the  coal  fields  of  Wyoming.  It  is 
by  drawing  the  air  through  an  inlet  called  a 
'Mown  cast"  into  the  mine,  and  having  passed 
it  through  the  mine,  then  up  and  out  by  what 
is  called  the  **  up  cast,"  which  is  near  the 
shaft.  The  movement  of  the  air  is  effected  by 
means  of  a  *  *  suction  fan.  * '  It  creates  a  vacancy, 
and  that  vacancy  is  filled  by  the  natural  pressure 
of  the  atmosphere,  thereby  creating  a  continuous 
current.  A  current  of  fresh  air  is  thus  drawn  in 
and  thrown  out,  and  the  gas  passes  out  with  it. 
The  fan  is  a  wheel  of  about  twenty  feet  in  diam- 
eter, having  paddles  thereon  of  about  six  feet  in 
width.  Its  effectiveness  depends  on  the  rapidity 
of  its  revolution.  The  quantity  of  fresh  air 
necessary  to  be  passed  through  the  mines  de- 
pends on  the  number  of  men  employed  therein. 
The  7th  section  of  the  Act  of  3d  March,  1870 
(Purd.  Dig.  1069,  p.  7)  declares  that  in  every 
mine  or  colliery  an  adequate  amount  of  ventila- 
tion shall  be  provided  **  of  not  less  than  fifty-five 
cubic  feet  per  second  of  pure  air,  or  thirty-three 
hundred  feet  per  minute  for  every  fifty  men  at 
work  in  such  mine,  and  as  much  more  as  circum- 
stances may  require."  The  defendant  in  error 
proved  by  James  Bryden  that  the  fan  in  use  at 
the  time  of  this  accident  was  of  sufficient  capa- 
city, when  driven,  to  thoroughly  ventilate  the 
mine,  and  that  from  thirty-five  to  forty  revolu- 
tions a  minute  would  secure  perfect  ventilation. 
Also  that  at  about  forty  revolutions  a  minute  the 


cubic  contents  of  the  ventilation  would  be  about 
sixty  thousand  feet  per  minute.  At  the  time  of 
the  accident  there  were  only  twenty-nine  or 
thirty  men  at  work  in  the  mines.  Hence  the 
ventilation  at  forty  revolutions  per  minute  would 
be  thirty  times  greater  than  the  statute  required. 
No  witness  testified  that  the  fan  was  either  de- 
fective in  construction  or  insufficient  in  capacity 
to  properly  ventilate  the  mine.  The  complaint 
was  that  the  revolution  of  the  fan  was  so  lessened 
that  it  did  not  remove  the  noxious  gases,  and  the 
explosion  therefore  resulted. 

It  appears  that  some  days  prior  to  the  explo- 
sion all  general  work  in  the  mine  had  been  stop- 
ped. Most  of  the  three  hundred  persons  or 
thereabouts  who  had  been  at  work  were  dis- 
charged. Some  thirty  only  were  retained.  They 
were  engaged  in  making  some  improvements  and 
repairs  in  the  mine,  which  could  not  well  be 
done  when  it  was  in  full  operation.  Alexander 
Jones  was  one  of  these  men.  They  were  at  work 
near  the  foot  of  the  shaft,  and  so  near  the  current 
of  air  as  to  be  annoyed  thereby.  They  com- 
plained to  Mr.  Reese,  the  "mine  boss,"  that 
this  large  volume  of  air  made  it  difficult  for  them 
to  work.  At  their  request  the  fan  was  "  slowed 
down."  The  natural  effect  of  this  would  be  to 
check  the  removal  of  the  carburetted  hydrogen, 
and  therefore  to  permit  more  of  it  to  renoain  in 
the  mine.  Jones's  body  was  found  in  a  side 
chamber  inside  of  a  door  shutting  off  that  gang- 
way from  the  one  in  which  the  men  were  at 
work,  and  a  few  hundred  feet  from  them.  Whe- 
ther any  duty  called  him  into  that  gangway  does 
not  clearly  appear.  The  marks  of  burning  found 
on  his  person  would  indicate  that  his  lamp  caused 
the  explosion,  but  the  jury  has  found  that  he  was 
not  guilty  of  any  contributory  negligence.  The 
main  question  now  presented  for  our  considera- 
tion is,  whether  there  was  any  evidence  of  negli- 
gence for  which  the  plaintiff  in  error  is  liable? 
It  is  claimed  that  the  negligence,  if  any,  was  that 
of  Jones's  fellow  servants,  for  which  the  company 
is  not  liable. 

It  is  well  settled  in  England  and  in  Pennsyl- 
vania and  pretty  generally  in  this  country,  that 
a  servant  who  is  injured  by  the  negligence  or 
misconduct  of  a  fellow-servant  cannot  maintain 
an  action  against  the  master  for  such  injury.  If, 
however,  there  be  fault  in  the  selection  of  the 
other  servant,  or  in  retaining  him  in  his  place 
after  he  was  proved  incompetent,  or  in  employ- 
ing imsafe  machinery,  the  master  may  be  liable. 
So  if  the  master  has  placed  the  entire  charge  of 
the  business  in  the  haids  of  an  agent,  exercising 
no  authority  and  no  superintendence  of  his  own 
therein,  he  maybe  liable  for  the  negligence  of 
such  an  agent  to  a  subordinate  employ^.  This 
rule  of  liability  for  the  negligence  of  a  general 
agent  applies  whether  the  master  be  an  individ- 
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nal  or  a  corporation^  Owing  to  the  fact  that  the 
business  of  corporations  is  transacted  by  means 
of  agents,  they  would  escape  the  just  measure  of 
liability  unless  this  rule  applied  to  them.  In  this 
respect,  both  as  to  liability  and  for  protection, 
they  stand  on  the  same  footing  with  individuals. 

The  question  arises,  who  are  fellow-servants  in 
contemplation  of  law  ?  To  constitute  such  they 
need  not  at  the  time  be  engaged  in  the  same 
particular  work.  It  is  sufficient  if  they  are  in  the 
employment  of  the  same  master,  engaged  in  the 
same  common  work,  and  performing  duties  and 
services  for  the  same  general  purposes.  The 
rule  is  the  same,  although  the  one  injured  may 
be  an  inferior  in  grade,  and  is  subject  to  the  con- 
trol and  direction  of  the  superior  whose  act 
caused  the  injury,  provided  they  are  both  co- 
operating to  effect  the  same  common  object. 
Tlie  true  reason  upon  which  I  think  this  rule 
rests  is,  that  one  who  enters  the  service  of  an- 
other takes  on  himself  all  the  ordinary  risks  of 
the  employment  in  which  he  engages,  and  that 
the  negligent  acts  of  his  fellow-workmen  in  the 
general  course  of  his  employment  are  within 
those  ordinary  risks.  Omitting  numerous  cases 
which  sustain  the  principle  we  have  stated,  we 
will  content  ourselves  with  citing  Wilson  v. 
Merry  (English  Law  Rep.  i  H.  L.  Scotch  Ca. 
326);  Hall  V,  Johnson  (34  L.  J.  Rep.  Exch. 
222)  ;  Morgan  v.  The  Vale  of  Neath  Railway  Co. 
(35  L.  J.  Q.  B.  23) ;  Howell  v,  I>andore  Siemons 
Steel  Co.  (L.  R.  10  Q.  B.  62);  Albro  v.  Canal 
Co.  (6  Ciish,  75) ;  Gilsshannon  v.  Stony  Brook 
R.  R.  Co.  (10  Id.  228);  Oilman  v.  Eastern 
Railroad  Co.  (10  Allen,  239) ;  Russell  v.  Hud- 
son R.  R.  Co.  (17  N.  Y.  134);  Boldt  v.  N.  Y. 
Central  R.  R.  Co.  (18  Id.  432);  Wright  v. 
Same  (25  Id.  562);  Fort  v,  R.  R.  (a  Dillon, 
259);  Chicago  and  A.  R.  R.  v.  Murphy  (53  111. 
336);  Wonder  v.  B.  &  O.  R.  R.  Co.  (32  Md. 
411);  Ryan  v.  Cumberland  Valley  R.  R.  Co. 
(11  Harris,  384);  Frazier  v.  Penna.  R.  R.  Co. 
(2  Wright,  104) ;  Caldwell  v.  Brown  (3  P.  F. 
Smith,  453);  Wegerz^.  Penna  R.  R.  Co.  (5  Id. 
460);  Ardesco  Oil  Co.  v,  Gilson  (13  Id.  146); 
Patterson  v.  Pitts.  &  Connellsville  R.  R.  Co.  (26 
Id.  389) ;  Mullan  v.  Phila.  &  South.  Mail  Steam- 
ship Co.  (28  Id.  25). 

In  the  part  of  the  charge  covered  by  the  fourth 
assignment,  the  learned  Judge  said  to  the  jury, 
"that  Colonel  Mason,  Mr.  Reese,  Mr.  ]>&vis, 
and  Thomas  Harris  were  the  company's  agents 
in  this  case,  and  for  any  act  of  negligence  on 
their  part  in  the  line  of  duty  assigned  to  them 
the  company  is  to  be  held  responsible  by  you." 
The  question  then  is,  did  the  evidence  show 
that  these  persons,  or  either  of  them,  sustained 
such  relation  towards  the  plaintiff  in  error  as  to 
make  it  liable  for  their  misconduct? 

The  company  had  one  general  superintendent 


over  all  these  men.  He  was  one  of  the  witnesses 
called  and  sworn  in  behalf  of  the  defendant  in 
error.  He  testified  that  he  was  superintendent 
of  all  its  collieries  in  the  neighborhood ;  that  he 
had  the  general  control  of  the  management  of 
all  these  collieries ;  that  Colonel  Mason  was  the 
"outside  foreman"  and  Mr.  Reese  the  ** inside 
foreman"  of  the  Exeter  shaft.  That  the  duties 
of  Colonel  Mason  were  to  take  charge  of  the 
coal  when  it  came  out ;  that  he  had  chsige  of  the 
breakers,  engines,  all  outside  men ;  but  was  not 
superintendent  of  the  inside  work.  It  appears 
that  Mr.  Reese,  called  by  the  general  superinten- 
dent "inside  foreman,"  was  also  known  as  the 
"mining  boss."  He  had  the  entire  control  of 
the  inside  operations  in  regard  to  workingmen 
employed  and  the  ventilation,  subject  to  orders 
from  the  general  superintendent.  The  8th  sec- 
tion of'the  Act  of  3d  March,  supra,  requires  the 
employment  of  a  mining  boss,  who  shall  keep  a 
careful  watch  over  the  ventilating  apparatus  and 
all  things  connected  with  and  appertaining  to  the 
safety  of  the  men  at  work  in  the  mine.  Pre- 
sumably these  duties  were  assumed  by  him. 
Harris  was  an  assistant  under  him,  and  to  a  con- 
siderable extent  performed  the  duties  of  a  mining 
boss.  Mr.  Davis  was  the  "fire  boss."  His 
duties  were  to  go  down  the  shaft  every  morning 
before  the  men  went  to  work,  iuid  to  ascertain 
whether  there  was  any  gas,  and  report  to  the 
men  before  they  went  down.  Lines  was  the  en- 
gineer in  charge  of  the  fan  and  pump  engine. 
He  had  control  of  the  revolutions  of  the  fan, 
under  instructions  from  Colonel  Mason  and 
Reese,  and  by  their  orders  he  "slowed  down" 
the  fan  a  few  days  prior  to  the  explosion.  Alex- 
ander Jones  was  the  "driver  boss."  His  busi- 
ness was  to  get  cars  for  those  needing  them,  and 
to  see  that  the  drivers  properly  discharged  their 
duties  in  moving  the  coal. 

Thus  it  is  shown  that  the  foremen  and  bosses 
and  their  assistants,  including  the  engineers, 
miners,  and  drivers,  whether  at  work  inside  or 
outside  of  the  mine,  were  all  engaged  in  the 
same  common  work,  and  performing  duties  and 
services  to  effect  the  same  general  object.  That 
purpose  and  the  object  was  to  take  the  coal  from 
its  natural  bed,  lift  it  to  the  surface,  and  prepare 
it  for  market.  It  is  true  each  had  his  allotted 
work  to  perform,  yet  nevertheless  they  were  all 
fellow-servants  or  fellow-workmen  seeking  to 
reach  the  one  common  object  and  accomplish 
the  one  common  purpose.  Some  of  the  em- 
ployfe  were  superior  in  the  grade  of  their  employ- 
ment to  Alexander  Jones;  others  were  inferior. 
Whether  superior  or  inferior,  they,  as  well  as  he, 
were  all  under  one  common  superintendent.  In 
his  hands  and  in  his  alone  was  the  entire  charge 
of  the  business  placed  by  the  company.  His 
negligence  might  be  the  negligence  of  the  corn- 
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J  any.  In  this  case  no  negligence  is  imputed  to 
him  either  in  the  selection  or  retention  of  un- 
worthy employ^,  nor  in  using  unsafe  machinery. 
It  therefore  follows  that  the  learned  Judge 
erred  in  charging  that  the  company  was  liable 
for  the  negligence  of  certain  of  its  foremen  and 
bosses,  which  resulted  in  the  death  of  another 
boss.  The  latter  took  on  himself  that  risk  as  a 
part  of  the  ordinary  risk  of  his  employment  when 
he  became  engaged  in  the  same  common  service 
with  them.  Under  the  most  careful  manage- 
ment mining  is  attended  with  danger,  and  per- 
sons engaging  therein  must  be  presumed  to 
knowingly  incur  the  ordinary  risks  incident 
thereto.  Nor  do  we  think  the  liability  of  the 
company  for  the  act  of  its  mining  boss  is  changed 
by  the  fact  that  he  is  appointed  pursuant  to  a 
statute,  where  it  has  a  general  superintendent 
over  him  who  has  power  to  direct  and  control 
him.  We  discover  no  sound  reason  for  any  dis- 
tinction. In  either  case  the  company  must  ap- 
point a  competent  and  suitable  person,  and 
provide  suitable  and  safe  machinery.  He  is  to 
**  carefully  watch*'  and  **  to  see"  for  the  purpose 
of  protecting  from  danger  all  men  at  work  in  the 
mines,  says  the  statute.  This,  however,  does 
not  displace  or  supersede  his  superior  to  whom 
he  may  be  required  to  report.  Howell  v,  Lan- 
dore  Siemens  Steel  Co.,  supra.  The  conclusion 
we  have  reached  is  not  in  conflict  with  the  law 
of  MuUan  v,  Phila.  &  Southern  Mail  Steamship 
Co.  (28  Sm.  25).  The  facts  show  that  to  be  a 
close  case.  It  is  very  near  the  dividing  line ; 
yet  we  thought  the  evidence  sufficient  to  go  to 
the  jury  under  proper  instructions.  As  stated  in 
the  opinion  of  our  brother  Woodward,  there 
was  some  evidence  tending  to  establish  that  the 
chief  stevedore,  whose  negligence  was  alleged  to 
have  caused  the  injury,  was  clothed  with  the  ulti- 
mate power  and  authority  of  the  steamship  com- 
pany. It  was  further  said,  the  jury  should  ascer- 
tain to  what  extent  the  plaintiff  and  the  chief 
stevedore  were  engaged  in  a  common  employ- 
ment; yet  it  was  expressly  said,  **it  is  not 
designed  in  any  way  to  impair  or  affect  the  rule 
settled  in  the  cases  on  which  the  Court  below 
relied.*'  Hence  that  case  was  not  intended  to 
overrule,  nor  did  it  profess  to,  any  of  the  numer- 
ous decisions  which  have  so  clearly  settled  the 
law  against  the  right  of  an  employ^  to  maintain 
an  action  against  his  master  for  the  negligence  of 
his  fellow- workman.  We  think  the  learned 
Judge  erred  in  excluding  the  evidence  covered 
by  the  twelfth  assignment.  It  bore  directly  on 
the  question  of  Jones's  negligence  in  entering 
the  gangway  in  which  his  body  was  found.  .  The 
point  submitted  by  the  plaintiff  in  error  should 
have  been  affirmed.  The  fourth,  sixth,  eleventh, 
and  twelfth  assignments  are  sustained.    We  can- 


not say  there  is  any  substantial  error  in  the  other 
assignments. 

Judgment  reversed. 

Opinion  by  Mercur,  J. 


Jan.  »78.  March  20, 187S. 

The  Township  of  East  Union  v.  Ryan. 

Negotiable  instruments — What  are  not — War- 
rants on  township  treasurer — Demand- — ^- 
cial  jurisdiction. 

Warrants  upon  a  township  treasurer  issued  to  a  con- 
tractor or  bearer  by  Commissioners  appointed  to  view  and 
open  a  State  road,  are  not  negotiable  instruments,  entitling 
the  holder  to  bring  suit  upon  them  in  his  own  name. 

When  such  warrants  are  to  be  paid  out  of  a  special  tax, 
a  demand  on  the  township  treasurer  is  necessary  before  a 
suit  can  be  maintained  on  the  warrants. 

Where  an  Act  of  Assembly  appointed  Commissionen 
to  view  and  open  a  State  road,  aiid  prescribed  that  they 
should  take  an  official  oath;  that  they  should  let  contracts 
to  the  lowest  and  best  bidder,  and  should  examine  and 
approve  the  work  before  issuing  warrants  in  payment 
thereof: 

Held^  that  the  plaintiff,  in  an  action  on  the  warrants, 
must  prove  a  strict  compliance  by  the  Commissioners  with 
all  the  reqiirements  of  the  Act. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Assumpsit,  by  Patrick  Ryan  against  the  town- 
ship of  East  Union  to  recover  the  amount  of 
two  warrants  drawn  on  the  township  treasurer. 

The  narr.  averred  that  the  Commissioners  ap- 
pointed by  Act  of  7  April,  1873  ^^  view  and  open 
a  State  road  at  the  expense  of  the  various  town- 
ships through  which  the  same  should  pass,  did 
view  and  locate  the  road  through  the  township  of 
East  Union,  and  did  let  the  construction  thereof 
to  one  Andrew  Comrey,  who  duly  complied 
with  his  contract ;  and  that  the  said  Commission- 
ers, as  required  by  the  Act,  did  issue  their  war- 
rants to  the  township  treasurer  in  favor  of  said 
Conu*ey,  who,  for  a  valuable  consideration,  as- 
signed them  to  the  plaintiff.  Plea,  non  asstunp- 
sit. 

On  the  trial,  before  Walker,  J.,  the  plaintiff 
put  in  evidence  the  Act  of  7  April,  1873,*  ^^ 

*  The  material  provisions  of  the  Act  of  7  April,  1873 
(P.  L.  541),  are  as  follows: — 

Section  i  appoints  William  H.  Barlow,  John  R.  Por- 
ter, and  Philip  Huntzinger  Commissioners,  to  view,  lay 
out,  and  open  a  road  from  a  given  point  in  Schuylkill 
County  to  another  point  in  Luzerne  County. 

Section  2  requires  the  Commissioners,  after  taking  and 
subscribing  an  oaih  or  affirmation  to  perform  the  duties 
enjoined  upon  them  by  the  Act  with  fidelity  and  impar- 
tiality, to  carefully  view  the  ground  on  which  said  road 
shall  pass,  and  lay  out  and  mark  the  same,  or  the  route 
agreed  upon  by  them  for  the  road,  and  authorizes  them  to 
employ  a  surveyor,  etc 
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called  Andrew  Comrey,  who  testified  that  he  was 
the  contractor  for  the  building  of  the  road  through 
East  Union  township,  and  that  the  warrants  or 
orders  in  suit  were  issued  by  the  Commissioners 
to  him,  and  were  by  him  endorsed  to  the  plain- 
tiff. He  was  not  positive  that  his  contract  with 
the  Commissioners  was  in  writing,  but  thought 
that  it  was. 

The  plaintiff,  for  the  purpose  of  establishing  his 
claim,  then  offered  the  two  warrants,  as  follows: — 

No.  67.  Mahanoy  City,  June  l,  1874. 

To  Henry  Miller,  Treasurer  of  the  Township  of  East 
Union,  in  the  County  of  Schuylkill,  State  of  Pennsylvania. 

Pay  to  Andrew  Comrey,  or  bearer,  Two  hundred  dol- 
lars, and  charge  to  the  account  of  State  Road  in  the 
Counties  of  Schuylkill  and  Luzerne,  authorized  by  Act  of 
Assembly,  approved  April  7,  1873. 
$200,  William  H.  Barlow, 

Tno.  R.  Porter, 

THILIP  HUNTZINGER, 
Commissioners, 

No.  68.  Mahanoy  City,  June  i,  1874. 

To  Henry  Miller,  Treasurer  of  the  Township  of  East 
Union,  in  the  County  of  Schuylkill,  State  of  Pennsylvania. 
Pay  to  Andrew  Comrey,  or  bearer,  Five  hundred  dol- 
lars, and  charge  to  the  account  of  State  Road  in  the 
Counties  of  Schuylkill  and  Luzerne,  authorized  by  Act  of 
Assembly,  approved  April  7,  1873. 
I500.  William  H.  Barlow, 

Tno.  R.  Porter, 
Phiup  Huntzinger, 
Commissioners, 

Section  3  enacts  that  the  Commissioners  shall  deposit 
a  draft  of  the  location  of  the  road  in  the  office  of  the  Court 
of  Quarter  Sessions  of  the  several  counties  through  which 
the  road  shall  pass ;  that  within  thirty  days  after  the  filing 
of  the  draft  they  shall  give  public  notice  that  upon  a  cer- 
tain day  and  place  they  will  receive  proposals  for  the 
opening  and  making  either  the  whole  or  certain  portions 
of  the  road;  that  on  the  day  appointed  they  shsdl  open 
the  proposals  and  award  the  contract  to  the  lowest  and 
best  bidder;  said  contractors  to  file  with  the  Commission- 
ers, within  five  days  after  the  award  of  contract,  bonds  for 
the  faithful  performance  of  their  duties  under  their  con- 
tracts and  specifications. 

Section  4.  The  said  Commissioners  are  hereby  au- 
thorized and  empowered  to  draw  warrants  in  favor  of  the 
contractor  or  contractors,  on  the  treasurers  of  the  several 
townships  through  which  said  road  shall  pass,  for  such 
sum  as  may  be  necessary  to  build  or  construct  so  much  of 
said  road,  as  the  relative  lenjp;th  in  such  township  may  be 
to  the  entire  length  thereof  and  the  several  townships 
through  which  said  road  shall  pass  are  hereby  authorized 
and  empowered  to  levy  and  collect  a  special  tax,  not 
exceeding  two  mills  in  any  one  year,  on  the  assessed 
valuation  of  such  township;  said  tax  shall  be  levied  and 
collected  at  the  same  time  and  in  like  numner  as  other 
county  and  township  rates  and  levies  are  made  and  col- 
lected; said  tax  so  collected  shall  be  applied  only  to  the 
payment  of  the  warrants  hereinbefore  mentioned. 

Section  5.  The  said  Commissioners  are  hereby  au- 
thorized and  reouired  to  examine  said  road  as  the  work 
progresses,  and  draw  warrants  in  payment  thereof  in  pro- 
poition  to  the  amount  of  work  peiformed,  and  no  warrant 
shall  be  drawn  until  the  work  shall  be  approved  by  said 
Commissioners;  should  any  contractor  or  contractors  fail 
to  do  their  work  in  a  good  and  workmanlike  manner, 
then,  and  in  that  case,  the  said  Commissioners  are  hereby 
authorized  to  re-let  such  work  at  the  expense  of  the  origi- 
nal contractor  or  contractors. 


The  defendant  objected  (i):  Because  the  war- 
rants were  issued  to  Andrew  Comrey,  who  was 
not  the  plaintiff  in  the  action.  (2)  Because  the 
conditions  precedent  to  the  right  to  issue  war- 
rants under  the  Act  of  7  April,  1873,  ^^^  having 
been  shown,  the  evidence  proposed  was  incom- 
petent to  establish  the  plaintiffs  claim.  (3)  Be- 
cause, if  the  warrants  were  properly  issued,  the 
Act  provided  for  their  payment  out  of  a  special 
fund,  and  the  remedy,  if  any,  was  by  mandamus, 
and  not  by  suit.  The  Coiurt  admitted  the  evi- 
dence; exception. 

The  plaintiff  testified  that  he  worked  for  Com- 
rey on  the  road  in  East  Union  township,  and 
received  the  warrants  in  payment. 

The  defendant,  offering  no  evidence,  moved 
for  a  non-suit,  which  the  Court  declined  to  enter, 
and  directed  a  verdict  in  favor  of  the  plaintiff 
for  the  amount  of  the  warrants  without  interest. 
Verdict  and  judgment  for  plaintiff  accordingly 
(J700).  The  defendant  took  this  writ,  assigning 
for  error  the  admission  of  the  warrants  in  evi- 
dence. 

The  following  statement  was  made  in  the  pa- 
per book  of  the  defendant  in  error:  **The  ques- 
tion raised  upon  the  admission  of  the  orders  in 
evidence,  that  the  suit  was  not  brought  in  the 
name  of  the  payee  in  the  orders,  was  obviated  in 
the  Court  below  by  a  motion  to  amend  the  whole 
record,  by  adding  the  name  of  Andrew  Comrey 
for  the  use  of  Patrick  Ryan  as  plaintiff.  By 
some  mistake  of  the  reporter,  this  was  not  en- 
tered on  his  notes  as  a  part  of  the  record." 

Lin  Bartholomew  and  E,  O.  Parry,  for  the 
plaintiff  in  error. 

The  Act  of  7  April,  1873,  is  plainly  a  statute 
derogatory  to  private  property,  and  as  such  must 
be  construed  strictly.  (Dwarris  on  Stat.  750.) 
Where  a  special  jurisdiction  is  given  to  any  body 
of  men,  it  must  be  strictly  pursued.  (Wistar  v, 
Kammerer,  2  Yeates,  204.)  ITiere  was  no  con- 
trol over  the  Commissioners  as  to  the  price  of 
making  the  road.  They  might  draw  warrants  on 
the  township  treasurer  for  any  sum,  which  must 
be  paid  out  of  the  special  fund  provided  in  the 
Act.  But  the  Act  required  them  to  examine  the 
road  as  the  work  progressed,  and  draw  warrants 
in  payment  thereof  in  proportion  to  the  amount 
of  work  performed,  and  no  warrant  was  to  issue 
until  they  had  approved  the  work.  This  is  an 
essential  prerequisite  t6  the  right  to  draw  war- 
rants, and  the  plaintiff  ought  to  have  shown  the 
examination  and  approval  of  the  Commissioners 
before  his  warrants  could  be  considered  of  any 
validity 

The  officers  and  tax  payers  of  the  township  are 
entitled  to  the  decision  of  the  Commissioners 
that  the  work  is  properly  done  (Kennedy  v. 
Board  of  Health,  2  Barr,  366) ;  but  if  they  be 
not  entitled  to  that  decision,  then  the  Act  of 
1873  is  unconstitutional. 
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Philadelphia  v,  Scott,  31  Sm.  80;  2  Weekly  Notes, 
714. 
The  suit  should  have  been  upon  the  original 
claim,  not  upon  the  warrants,  and  a  demand  must 
be  made  before  a  suit  can  be  maintained. 
Allison  V,  JuDiata  Co.,  14  Wright,  351. 
Luzerne  Co.  v.  Day,  1 1  Harris,  143. 
If  an  instrument  loses  its  negotiable  character 
by  being  made  payable  out  of  a  particular  fund, 
it  does  not  per  se  import  consideration.     And 
consideration  must  be  proved,  unless  it  be  stated 
on  its  face  that  it  was  given  for  value  received, 
or  some  equivalent,  or  there  are  expressions  in 
it  inconsistent  with  any  other  theory 
I  Daniels  on  Negot.  Instr. 
The  warrants  were  to  be  paid  out  of  a  special 
fimd,  and  it  cannot  be  inferred  that  it  was  the 
Legislature's  intention  that  this  tax  should  be  lev- 
ied and  collected  until  some  basis  had  been  fur- 
nished by  the  Commissioners, 
James  Ryon  and  John  W,  Ryon,  contra. 
If  the  suit  were  erroneously  brought  in  the 
name  of  the  equitable  plaintiff,  the  record  could 
be  amended  in  this  Court,  and  the  Court  will 
consider  such  amendment  made. 

Shryock  v,  Bashore,  3  Weekly  Notes,  360. 
The  warrants  were  an  acknowledgment  of  in- 
debtedness; they  were  issued  by  the  proper  offi- 
cers.    It  was  not  necessary  to  prove  a  considera- 
tion. 

Dyer  v,  Covington  Township,  7  Harris,  200. 
Pitt  Township  v.  Leech,  2  Jones,  33. 
City  of  Phila.  v,  Burgin,  14  Wr.  539. 
The  warrants  were  evidence  of  indebtedness. 
Thompson  v.  Commonwealth,  31  Sm.  314;  3  Weekly 
Notes,  196. 

The  plaintiff  was  bound  to  show  only  the  Com- 
missioners* appointment,  and  that  they  acted 
imder  it. 

Neale  v.  The  Overseers,  5  Watts,  538. 

They  were  public  officers,  and  the  presumption 
is  that  they  performed  their  duty. 

The  question  of  demand  before  suit  was  not 
raised  in  the  Court  below,  and  does  not  arise  in 
this  Court  on  any  assignment  of  error.  The  or- 
ders, however,  are  not  of  that  class  which  requires 
a  demand  before  suit  brought. 

Commonwealth  v,  Pittsburgh,  10  Casey,  512. 

They  are  payable  by  special  tax,  and  the  only 
purpose  of  obtaining  this  judgment  is  that  we  can 
compel  the  township  by  mandamus  to  levy  the 
tax.  A  mandamus  will  not  lie  until  after  judg- 
ment. 

Hester's  Case,  2  W.  &  S.  416. 

The  case  of  Luzerne  County  z;.  Day  ruled  only 
that  if  the  County  Commissioners  refused  a  war- 
rant, an  action  would  lie.  But  that  case  is  shaken 
by 

Allegheny  Co.  v,  Shaw,  10  Casey,  301 
May  6,  1878.    The  Court.    It  was  a  fatal 


the  State  Road  Commissioners,  that  they  were 
drawn  in  favor  of  Andrew  Comrey,  while  Patrick 
Ryan  was  the  plaintiff  in  the  action.  It  is  true 
they  were  made  payable  to  Comrey  "or bearer," 
but  that  did  not  give  them  any  of  the  qualities  of 
commercial  paper.  In  Reeside  v.  Knox  (2 
Wharton,  233),  it  was  decided  that  a  draft  by  a 
mail  contractor,  payable  to  his  own  order,  on  tbe 
Postmaster-General,  was  not  a  negotiable  bill  of 
exchange,  so  as  to  entitle  a  holder  to  sue  in  his 
own  name.  It  was  said  in  the  opinion  of  tbe 
Court  that  an  indispensable  element  in  the  con- 
stitution of  negotiable  instruments  is,  an  absolute 
and  entire  freedom  from  contingency  of  payment 
depending  on  the  happening  of  an  event,  or  the 
solvency  of  a  fund.  Where  a  defendant  had 
been  convicted  of  the  larceny  of  a  county  order, 
the  judgment  was  reversed  because  the  instrument 
I  was  not  within  the  terms  of  the  Act  of  the  5  th  of 
April,  1790,  making  it  a  felony  to  steal  obliga- 
tions, or  bonds,  bills  obHgatory,  bills  of  exchange, 
promissory  notes  for  the  payment  of  money,  lot- 
tery tickets,  paper  bills  of  credit,  or  certificate 
granted  by  or  xmder  the  authority  of  this  Coni- 
monwealth,  or  of  all  or  any  of  the  United  States 
of  America.  (Warner  v.  The  Commonwealth, 
I  Barr,  154.)  Orders  drawn  by  supervisors  or 
a  township  treasurer,  **  payable  out  of  moneys 
arising  from  road  taxes,"  are  not  bills  of  ex- 
change, nor  contracts  of  any  kind,  and  in  a 
suit  on  them  interest  is  not  recoverable.  (Dyer 
V.  Covington  Township,  7  Harris,  200.)  The 
holder  of  a  county  warrant  or  order  cannot 
recover  interest  after  demand  and  non-payment 
for  want  of  funds.  Such  a  warrant  is  not  a  bill, 
note,  check,  or  contract,  nor  is  it  a  satisfaction 
of  the  original  indebtedness.  (Allison  v.  Junaita 
County,  14  Wright,  351.)  In  that  case  an 
opinion  was  strongly  intimated  by  Judge  Thomp- 
son that  an  action  would  not  lie  on  such  a  paper, 
but  there  was  nothing  to  call  for  a  decision  of 
that  question. 

In  The  First  National  Bank  of  Northumberland 
V,  The  Rush  School  District  (2  Weekly  Notes, 
471),  the  plaintiffs  gave  in  evidence  an  oitJer 
signed  by  the  president  and  secretary  of  tbe 
school  board,  on  the  treasurer  of  the  school  dis- 
trict, in  favor  of  Abel  Marcy,  and  proved  Marty's 
endorsement.  A  non-suit  was  ordered  by  the 
Common  Pleas,  and  the  judgment  was  afiinned. 

While  the  point  was  not  distinctly  made  at  the 
trial,  it  sufficiently  appears  that  the  verdict  was 
obtained  without  any  proof  whatever  of  demand 
on  the  township  treasurer.  It  is  not  necessary 
for  the  purposes  of  this  cause  to  attempt  an  ana- 
lysis of  the  cases  in  which  the  rule  of  Luzerne 
County  V,  Day  (11  Harris,  143)  has  been  W- 
lowed,  overlooked,  or  disregarded.  TheCommis- 

^    _,  __,_.     .        sioners  of  this  State  road  were  appointed  bya 

objection  to  the  admissibility  of  the  warrants  of  j  special  Act  of  Assembly.    Forming  no  part  of  the 
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pervading  governmental  system  of  the  Common- 
wealth, responsible  to  no  existing  constituency, 
and  controlled  by  none  of  the  restraints  or  limita- 
tions, and  subject  to  none  of  the  penalties  by 
which  the  faithful  performance  of  the  duties  of 
ordinary  municipal  officers  are  secured,  these 
gentlemen  were  clothed  by  the  Legislature  of 
1873  with  power  to  appropriate  private  property 
for  the  uses  of  a  highway,  to  enter  into  contracts 
for  opening  and  making  it,  to  take  bonds  from 
contractors,  to  decide  finally  and  without  appeal 
on  the  character  of  the  work  done,  and  to  draw 
warrants  on  the  treasurers  of  the  townships 
through  which  the  road  should  be  laid  for  their 
respective  proportions  of  the  costs  of  construction. 
No  supervision  or  control  over  the  work,  no  par- 
ticipation in  it  even,  was  allowed  to  the  town- 
ship authorities.  They  were  to  have  no  part  in 
settling  prices  or  selecting  contractors — no  in- 
g)ection  of  the  road  by  them  during  its  progress 
or  at  its  completion  was  authorized — they  had 
no  power  to  inquire  whether  the  entire  expense 
were  equitably  apportioned  or  not — no  provision 
for  auditing  accounts  was  made — no  limit  of  ex- 
penditure was  fixed — and  no  notice  even  of  the 
number  of  warrants  to  be  drawn  on  the  treasurer 
of  any  township,  or  of  the  amounts  to  be  drawn 
for,  was  prescribed.  The  townships  were  simply 
to  pay.  Done  well  or  ill,  the  cost  of  the  work, 
as  adjusted  by  the  Commissioners,  was  provided 
to  be  met  by  a  special  tax  in  addition  to  the  cur- 
rent burdens  of  the  municipalities.  Under  such 
a  statute,  before  they  should  become  liable  to 
be  harassed  by  a  lawsuit,  it  would  seem  just  that 
the  township  officers  should  be  afforded  the 
opportunity  at  least  of  ascertaining  the  weight  of 
the  load  they  were  called  upon  to  bear.  The 
construction  of  this  highway  was  to  be  paid  for 
out  of  a  designated  fund,  to  consist  of  a  tax  of 
two  mills  on  the  assessed  valuation  of  the  pro- 
perty of  each  township. 

The  treasurer  had  no  authority  to  appropriate 
to  the  payment  of  the  warrants  of  the  Commis- 
sioners any  moneys  outside  of  the  fund  to  be 
thus  raised.  Some  reasonable  notice  by  the 
holders  of  those  warrants,  conveyed  by  a  demand 
of  payment  or  in  some  other  form,  was  requisite 
in  order  to  fasten  a  liability  upon  the  township 
officers.  An  action  for  the  recovery  of  the 
amount  of  any  warrant  could  only  be  maintained 
against  them  af^er  such  notice,  and  after  the  lapse 
of  such  a  period  of  time  as  would  enable  them  to 
collect  this  tax,  <*  at  the  same  time,"  in  the  lan- 
guage of  the  Act,  **and  in  like  manner  as  other 
county  and  township  rates  and  levies  are  made 
and  collected.*'  These  warrants  could  only  be 
payable  after  such  presentation  as  would  give 
opportunity  to  provide  the  fund  exclusively  indi- 
cated for  their  liquidation.  On  other  grounds 
this  judgment  is  unsustainable.    The  evidence 


consisted  of  the  Act  of  Assembly  of  the  7th  of 
April,  1873,  of  the  two  warrants,  of  the  testi- 
mony of  Andrew  Comrey  that  he  was  the  con- 
tractor for  the  East  Union  portion  of  the  road, 
and  that  he  had  endorsed  the  two  warrants  in  suit, 
whidi  he  identified;  and  of  the  testimony  of 
Patrick  Ryan,  the  plaintiff,  that  he  was  the 
owner  of  the  warrants,  that  he  had  worked  for 
Comrey  on  the  State  road,  and  had  taken  the 
warrants  in  payment,  and  that  Barlow,  Porter, 
and  Huntzinger  were  the  Commissioners  in  charge 
of  the  road.  The  statute  required  the  Commis- 
sioners to  make  oath  or  affirmation,  before  enter- 
ing on  their  duties,  that  they  would  discharge 
them  with  fidelity  and  impartiality.  Compliance 
with  this  direction  was  not  even  alleged  in  the 
declaration.  The  work  was  to  be  done  imder 
contracts.  No  contract  was  shown,  and  it  was 
not  proved  that  the  road  was  built. 

The  fifth  section  contained  this  provision: 
"  The  said  Commissioners  are  hereby  authorized 
and  required  to  examine  said  road  as  the  work 
progresses,  and  draw  warrants  in  payment  there- 
of in  proportion  to  the  amoimt  of  work  performed, 
and  no  warrant  shall  be  drawn  until  the  work 
shall  be  approved  by  said  Commissioners." 

It  has  been  argued  that  their  examination  and 
approval  are  necessarily  to  be  implied  from  the 
fact  that  they  signed  the  warrants.  But  they 
formed  for  the  purposes  of  this  highway  not  only 
a  new  board  of  administrative  officei:s,  but  a  new 
tribunal  with  judicial  attributes.  A  jurisdiction 
was  conferred  on  them  that  was  in  derogation  of 
the  common  law  and  in  conflict  with  the  general 
statutes  regulating  individual  and  municipal 
rights.  The  Act  was  as  novel  as  it  was  special. 
It  placed  the  property  of  entire  communities 
under  the  discretionary  authority  of  the  Commis- 
sioners, without  security  or  responsibility  for  its 
exercise.  Rights  asserted  under  the  powers  they 
wielded  ought  to  be  affirmatively  made  out,  and 
their  action  should  be  held  subject  to  strict  scru- 
tiny. Before  the  holder  of  the  warrants  can  re- 
cover a  verdict,  he  must  show  that  the  prescribed 
statutory  steps  have  been  duly  taken,  and  the 
prescribed  statutory  duties  Hterally  fulfilled. 
The  whole  current  of  authority  has  pursued  one 
direction  in  holding  proceedings  under  enact- 
ments like  this  to  rigorous  account.  A  statute 
which  gives  a  new  remedy  by  summary  proceed- 
ings, or  other  deviation  from  the  ancient  consti- 
tution, ought  not  to  receive  a  liberal  construction. 
(Pool  V,  Neal,  2  Sid.  63.)  A  statute  creating  a 
new  jurisdiction  ought  to  be  construed  stricdy. 
(10  Rep.  75.)  Private  Acts  of  Parliament  con- 
ferring new  and  extraordinary  powers  of  a  special 
nature  upon  particular  persons,  affecting  the  pro- 
perty of  individuals,  or  giving  exemption  from  a 
general  burden  attaching  by  law  upon  all  par- 
ties, should  receive  a  strict  interpretation.    (Rex 
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V.  Croke,  i  Cowp.  26.)  In  that  case,  which 
arose  under  an  Act  for  making  a  road  from  Black- 
friars'  Bridge  across  St.  George's  Field,  Lord 
Mansfield  held  the  corporation  of  the  city  of 
London,  in  exercising  the  power  given  them,  to 
rigid  compliance  with  the  terms  of  the  Act  in  the 
minutest  details.  Marshall's  Lessee  v.  Ford  (i 
Yeates,  195)  was  an  ejectment  by  a  purchaser  at 
a  sheriff's  sale  under  a  mortgage  to  the  trustees  of 
the  loan  office,  and  a  precept  from  one  of  the 
trustees.  The  question  was  as  to  the  necessity 
for  the  production  in  evidence  of  the  precept  and 
a  certified  copy  of  the  mortgage  as  well  as  the 
sheriff's  deed.     The  Court  said  : — 

"The  summary  remedy  given  under  the  loan 
office  Acts  requires  a  minute  and  strict  investiga- 
tion. The  mortgage  is  instar  judiciiy  and  must, 
with  the  precept,  be  produced  as  the  basis  on 
which  the  sale  rests."  "It  has  been  truly  said 
that  where  the  law  gives  a  special  jurisdiction  to 
any  body  of  men,  it  must  be  strictly  pursued. 
Courts  of  justice  are  bound  to  watch  their  con- 
duct narrowly,  and  investigate  it  minutely." 
(Wistar's  Lessee  v,  Kammerer,  2  Yeates,  100.) 
Watt's  Lessee  v,  Gilmore  (2  Yeates,  330)  was 
one  of  a  flood  of  cases  illustrating  the  exact 
fidelity  with  which  every  act,  every  document, 
and  every  advertisement  connected  with  a  sale  of 
land  for  taxes  before  the  passage  of  the  Act  of 
1815,  was  required  to  be  reproduced.  In  all 
actions  in  which  a  bankruptcy  comes  in  question, 
unless  otherwise  provided  by  statute,  it  is  neces- 
sary to  go  through  all  the  steps  before  entered 
into  by  the  Commissioners.  (Pleasants  v,  Meng, 
I  Dallas,  405.)  And  in  almost  every  instance  of 
local,  limited,  and  exceptional  jurisdiction,  the 
same  rule  applies.  In  order  to  sustain  this  action 
it  must  appear  that  the  directions  of  the  Act  have 
been  pursued.  It  does  not  follow  that  the  Com- 
missioners were  sworn  because  the  law  prescribed 
an  oath.  The  provision  that  they  should  examine 
and  approve  the  work  was  an  injunction  on  them 
to  investigate,  deliberate,  and  judge. 

The  fact  that  the  warrants  were  signed  and 
delivered  cannot  be  taken  to  imply  that  they  per- 
formed that  duty,  or  that  a  contract  was  ever 
made,  or  that  the  road  has  ever  been  constructed. 
All  that  was  shown  on  the  trial  was,  that  the  Act 
of  Assembly  had  been  passed,  and  that  the  Com- 
missioners named  in  it  had  issued  their  warrants 
on  the  treasurer  of  the  township  of  East  Union 
in  favor  of  Andrew  Comrey  for  seven  hundred 
dollars.  Compared  with  what  was  proved,  the 
margin  that  was  taken  for  granted  was  too  large. 

Judgment  reversed,  and  venire  facias  de  novo 
a^i^urded. 

Opinion  by  Woodward,  J. 


March  13, 1878. 


Jan.  '78,  114.  \ 

Wright  V.  Barber. 

Constitutional  law — Art,  VIII,  §  7 — Constitu- 
tion^ construction  of — Act  of  April  d,  /<J(W, 
regulcUing  elections  in  Luzerne  and  Wyoming 
Counties  still  in  force — Act  of  January  jo, 
1874- 

Art.  VIII.  {  7  of  the  Constitution,  which  provides  that 
all  laws  regulating  the  holding  of  elections  shall  be  lui- 
form  throughout  the  State,  does  not,  in  the  absence  of 
further  legislation  on  the  exact  subject,  repeal  the  special 
Act  of  April  6,  1868,  establishing  in  Luzerne  and  Wyo- 
ming Counties  the  "  single  ticket"  system  of  voting  in- 
stead of  the  "  flag  ticket"  system  which  prevails  thrragb- 
out  the  rest  of  the  State. 

Certiorari  to  the  Quarter  Sessions  of  Luzerae 
County. 

On  December  6,  1876,  G.  R.  Wright  and 
thirty  others  filed  a  petition  setting  forth  that 
they  were  citizens  and  qualified  electors  of  La- 
zeme  County,  and  voted  at  the  election  for  pro- 
thonotary  and  other  officers  held  November  7, 
1876;  that  it  had  been  returned  that  at  the  said 
election  A.  P.  Barber  received  16,631  votes, 
and  S.  W.  Trimmer  15,719  votes  for  the  oflfice 
of  prothonotary ;  that  Barber  was  therefore  re- 
turned as  elected ;  and  that  this  election  and 
return  were  false,  fraudulent,  and  untrue. 

The  petition,  then,  in  alleging  more  particu- 
larly the  grounds  of  contest,  set  forth,  inter  aiia^ 
(3)  that  each  person  who  voted  for  Barber  de- 
livered to  the  persons  holding  the  elections  at 
the  respective  polls,  printed  or  written  tickets  on 
a  separate  piece  of  paper  folded,  only  containing 
the  name  of  A.  P.  Barber  for  prothonotary,  and 
that  each  of  the  votes  cast,  returned,  and  counted 
for  the  said  Barber  was  so  cast,  deposited,  counted, 
and  returned  on  a  separate  piece  of  paper,  and 
that  this  separate  ticket  or  piece  of  paper  did  not 
embrace  the  names  of  all  county  officers  voted 
for  at  said  election,  and  was  not  labelled 
«* County;"  that  the  said  election  was  wholly 
illegal  and  void,  because,  under  the  new  Con- 
stitution, all  laws  regulating  the  holding  of 
elections  shall  be  uniform  throughout  the  State, 
and  if  a  imiformity  existed  in  the  laws  r^ulating 
the  holding  of  this  election  for  prothonotary, 
tickets  cast,  counted,  and  returned  for  Barber, 
would  embrace  the  names  of  all  the  county  offi- 
cers voted  for,  and  be  labelled  "County;"  and 
that  therefore  all  of  the  votes  so  cast  for  Barber 
should  be  wholly  disregarded,  the  votes  not 
coimted,  and  the  election  declared  illegal  and  set 
aside.  This  petition  was  verified,  as  required  by 
law,  by  six  of  the  petitioners. 

On  June  4,  1877,  Barber  filed  his  answer,  al- 
leging, inter  alia,  that  the  mode  of  casting, 
receiving,  computing,  and  counting  votes  par- 
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sued  at  this  election  was  in  full  conformity  with 
the  Constitution  and  laws  of  the  Commonwealth. 
On  June  23  the  petitioners  moved  the  Court 
to  declare  S.  W.  Trimmer  duly  elected  to  the 
office  of  prothonotary  of  Luzerne  County,  and 
make  such  further  orders  as  might  be  necessary 
to  enforce  this  decree. 

On  June  30  th»  Court  dismissed  the  petition, 
Harding,  J.,  delivering  the  opinion.  The  peti- 
tioners thereupon  took  this  writ  of  certiorari, 
assigning  for  error  this  action  of  the  Court. 

John  Lynch  (with  him  C,  L,  Lamberton  and 
/.  T,  Lenahan)^  for  the  appellants. 

At  the  time  of  the  adoption  of  the  new  Con- 
stitution, the  Act  of  March  30, 1866  (P.  L.  1866, 
92),  which  directs  the  use  of  a  separate  ticket  for 
each  class  of  officials,  Judiciary,  State,  County, 
etc.,  the  **  flag  ticket"  system  was  in  force 
throughout  all  the  State  except  Luzerne  and 
Wyoming  Counties.  In  those  counties,  under 
the  special  Act  of  April  6,  1868  (P.  L.  1868, 
729),  the  "single  ticket"  system  prevailed,  in 
which  a  separate  ticket  is  used  for  each  individual 
voted  for.  The  new  Constitution,  Art.  VIII. 
§  7,  provides  that  all  laws  regulating  the  holding 
of  elections  shall  be  uniform  throughout  the 
State.  The  Legislature,  in  carrying  out  their 
duty  to  enforce  this  provision  of  the  Constitu- 
tion by  appropriate  legislation,  enacted  the  gene- 
ral Act  of  January  30,  1874  (P.  L.  1874,  31), 
which,  by  implication,  repealed  all  prior  special 
acts  on  the  subject,  among  them  the  Act  of  1868, 
and  made  the  **flag  system'*  the  only  method  of 
voting  throughout  the  State. 

Johnson's  Estate,  9  C.  $11. 

Bartlet  v.  King,  12  Mass.  545. 

King  V,  Cator,  4  Burr,  2026. 

King  V,  Davis,  i  Leach's  Cases,  306. 

Nusser  v.  Commonwealth,  I  C.  126. 

Dwarris  on  Statutes  (Ed.  187 1),  189. 

I  Kent's  Comm.  463. 

Gwinner  v,  R.  R.  Co.,  5  S.  126. 

Commonwealth  v,  Baxter,  1 1  C.  263. 
A,  M,  Palmer  (with  him  E,  S,  Osborne  and 
E,  H.  Chase),  contra. 

However  it  may  be  the  duty  of  the  Legislature, 
under  the  new  Constitution,  to  repeal  the  Act  of 
1868,  they  have  not  done  so.  The  Act  of  1874 
contains  no  provision  as  to  the  kind  of  ticket  to 
be  used,  nor  is  the  use  of  the  single  ticket  system 
in  any  way  inconsistent  therewith. 

E^er  V.  Covington,  28  Penna.  186. 

Street  v.  Commonwealth,  6  W.  &  S.  20^ 

Cohen  v.  Commonwealth,  6  Barr,  iii. 

Shenn  v.  Commonwealth,  3  Grant,  205. 

Egypt  Street,  2  Id.  455. 

Commonwealth  v,  Gregory,  2  Par.  241. 
Moreover,  even  if  this  mode  of  voting  is  irre- 
gular, the  election  of  Barber  could  not  be  over- 
turned, for  no  election,  no  matter  how  irregu- 
larly and  unlawfully  conducted,  can  be  set  aside, 
where  the  true  resiUt,  tmtainted  by  fraud,  can  be 
ascertained. 


Boileau's  Case,  2  Parsons,  503. 
Skerrett's  Case,  Id.  509. 
Thompson  v,  Ewing,  i  Brewster,  107. 
Weaver  v.  Given,  Id.  140. 
Batturs  V.  Megary,  Id.  162. 
Wheelock's  Case,  82  Penna.  297. 

March  25,  1878.  The  Court.  The  single 
ticket  system  of  voting  existing  at  the  time  of 
the  adoption  of  the  Constitution  of  1873,  still 
prevails  in  Luzerne  County.  The  Act  of  1874 
not  having  provided  a  different  mode  of  voting, 
as  to  the  tickets  to  be  used,  from  that  prescribed 
by  the  Act  of  1868  for  the  counties  of  Luzerne 
and  Wyoming.  The  Act  of  1 868  is  continued  in 
force  by  the  second  section  of  the  schedule  to 
the  new  constitution.  Indeed,  the  Act  of  1874, 
in  its  language,  seems  rather  to  recognize  than  to 
contradict  the  single  ticket  system.  We  discover 
nothing  in  it  to  repeal  any  then  existing  lawful 
mode  of  voting,  as  to  the  kind  of  tickets  to  be 
used. 

Decree  and  order  of  the  Court  of  Quarter 
Sessions  affirmed* 

Per  Curiam. 


Jan.  '78,  29. 


Sturges's  Appeal. 


March  13,  1878, 


Execution — Lien  0/  fieri  facias — Expiration  of. 

The  lien  of  2,  fieri  facias  expires  on  its  return  without  a 
levy. 

A.  issued  a /?.  fa.  on  a  judgment  against  B.,  but  before 
the  sheriff  had  levied  on  B./'s  property,  the  Court  granted 
a  rule  to  stay  the  yf./i.,  "all  proceedings  to  be  stayed" 
during  its  pendency. 

Held^  that  the  failure  of  the  Court  to  order  a  levy,  al- 
though an  act  of  negligence  and  a  hardship  on  A.,  did 
not  preserve  the  lien  of  the  fi.  fa,  after  its  return  without 
levy,  nor  give  A.  any  claim  to  the  proceeds  of  the  sale  of 
B.'s  property  under  a  subsequent  execution. 

Appeal  from  the  Common  Pleas  of  Luzerne 
County. 

This  was  an  appeal  from  a  decree  confirming 
the  report  of  the  Auditor  appointed  to  distribute 
a  fund  arising  from  a  sheriff's  sale  of  the  personal 
property  of  E.  R.  Mills. 

The  following  facts  appeared  from  the  record  : 
On  May  12,. 1876,  J.  P.  W.  Riley  issued  a/. /:7., 
returnable  June  5,  on  a  judgment  for  |iooo 
which  he  held  against  E.  R.  Mills.  On  May  15 
the  Court  granted  a  rule  to  show  cause  why  this 
fi^fa,  shoidd  not  be  stayed  at  the  plaintiffs  cost. 
This  rule  was  made  returnable  the  following 
September ;  in  the  mean  time  all  proceedings  on 
ih^fi.fa,  were  to  be  stayed,  and  the  '*  sheriff  to 
be  secured  in  his  levy  tf  made,''  The  sheriff's 
return  to  the  Jl.  fa.  was  **  returned,  stayed  by 
order  of  Court."  In  September  the  rule  to  show 
cause  was  discharged. 
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On  May  31,  A.  C.  Nettleton  issued  z.fi.fa. 
returnable  September  12,  on  a  judgment  against 
Mills  and  one  John  Stone  for  1^776.53.  On  July 
II,  Mills's  personal  property  was  sold  under  this 
writ  for  $761.88.  At  the  sale  public  notice  was 
given  that  the  proceeds  would  be  claimed  upon 
§ie  Riley  writ  and  all  parties  in  interest  then 
agreed  that  the  money  should  remain  in  the 
hands  of  the  sheriff  to  abide  the  order  of  the 
Court. 

M.  T.  Wilson,  the  auditor  appointed  to  distri- 
bute the  fimd,  awarded  the  baJance  remaining 
after  the  payment  of  costs,  to  Nettleton,  on  the 
ground  that  the  lien  of  the  Riley  writ  expired 
more  than  a  month  before  the  sale,  on  its  return 
without  a  levy. 

To  this  report  of  the  Auditor,  Riley  filed  ex- 
ceptions. These  were  dismissed  and  the  report 
confirmed  by  the  Court,  Handley,  J.,  delivering 
the  opinion.  From  this  decree  fe.  B.  Sturges,  to 
whom  Riley  had  assigned  his  judgment,  appealed, 
assigning  for  error,  inter  alia^  (i)  the  Court's 
decision  that  the  lien  of  the  Riley  ^./<:i.  expired 
on  its  return  by  the  sheriff  without  a  levy,  and 
(2)  the  consequent  appropriation  qf  the  money 
in  payment  of  the  Nettleton  writ. 

A,  y.  Handy  for  appellant. 

A  levy  under  the  Riley  ^f.  fa,  was  prevented 
only  by  the  granting  of  the  rule  to  show  cause. 
During  the  pendency  of  this  rule,  no  levy  could 
be  made  without  a  special  order  of  the  Court. 
This  order  it  was  most  clearly  their  duty  to  make 
and  it  would  be  most  inequitable  if  their  failure 
to  do  so  could  impair  the  appellant's  lien. 
Irons  v.  McQuewan,  3  C.  196. 
Batdorflfv.  Focht,  8  Wr.  195. 
Bain  v,  Lyle,  12  Sm.  60. 
I  Troubat  &  Haly,  903,  note. 

G,  R,  Bedford  (with  him  W.  H.  Gearhari), 
contra. 

The  lien  of  difi.fa,  is  lost  by  its  return  with- 
out a  levy. 

Gjmmonwealth  v,  Magee,  8  Barr,  248. 
Finn  v.  Commonwealth,  6  Id.  462. 
Lantz  V,  Worthington,  4  Id.  155. 

The  application  of  this  well-settled  rule  works 
no  hardship  in  this  case,  for  it  was  owing  to  the 
appellant's  own  laches  that  a  levy  was  not  made. 
Three  days  intervened  between  the  issuing  of  the 
fi.fa,  and  the  granting  of  the  rule  to  show  cause. 
Moreover  at  any  time  before  the  return  day  of 
thejl,fa,  the  appellant  could  have  applied  to  the 
Court  for  a  special  order  to  make  a  levy  in  order 
to  preserve  his  lien. 

April  I,  1878.  The  Court.  The  power  of 
the  Court  to  stay  the  writ  has  not  been  questioned. 
In  the  execution  of  such  power  the  duty  of  the 
Court  to  direct  a  levy  to  be  made  and  preserve  the 
lien,  diuing  pendency  of  the  rule,  is  well  settled. 
Without  special  order,  that  the  lien  of  the  writ 


will  continue  until  the  return  day  may  be  con- 
ceded. The  lien  of  a  levy  will  continue,  pend- 
ing the  hile,  though  no  order  be  made.  (Bat- 
dorff  t^.  Focht,  8  Wr.  195.) 

In  the  absence  of  a  levy,  that  the  lien  of  a 
fieri  facias  continues  after  the  return  day  is  un- 
heard of  in  the  jurisprudence  of  this  State. 

Among  principles  not  gained  are  these:  A 
levy  may  be  made  by  virtue  of  a  writ  of  fieri 
facias  at  any  time  before  and  on  its  return  day, 
but  not  afterwards.  By  levy  on  personalty  the 
officer  acquires  a  special  property  in  the  goods 
seized,  which  he  may  sell  before  or  after  the 
return  day  in  satisfaction  of  his  writ.  Except  for 
the  purpose  of  detention  and  sale  of  property 
previously  levied  upon,  an  execution  after  its 
return  day  is  dead.  An  officer  making  levy  and 
sale  after  his  writ  has  expired  is  a  trespasser,  and 
the  purchaser  acquires  no  title.  (Freeman  on 
Ex.,  §  106.)  The  research  of  coimsel  has  dis- 
covered no  case  where  the  lien  of  a  fieri  facias 
without  levy  did  not  end  with  the  writ.  How 
it  could  be  otherwise  is  difficult  to  imagine. 
The  officer  can  do  nothing  with  a  defimct  writ 
but  return  it.  No  process  has  been  de\Tsed 
whereby  goods,  which  had  once  been  subject  to 
the  lien  of  an  execution,  expired  and  returned, 
may  be  seized  and  sold  in  satisfaction  of  the  lost 
lien.  The  effect  of  an  order  of  court,  staying  an 
execution  until  after  the  return  day,  was  well 
settled  by  Bell,  J.  in  Commonwealth  v,  Magee 
•(8  Barr,  240).  ''Its  functions  were  thus  sus- 
pended until,  by  lapse  of  time,  its  vitality  was 
extinguished.  Beyond  the  return  day,  its  opera- 
tion and  vigor  could  only  have  been  preserved 
by  an  actu^  levy;  ....  but  a  levy  being 
wanting  it  had  no  hold  on  the  goods  after  the 
return  day.  Consequently  the  second  execution 
was  the  only  effective  one  in  the  hands  of  the 
sheriff  at  the  time  of  the  sale  of  the  goods.  The 
proceeds  were  therefore  properly  applied  in  satis- 
faction of  it.'*  If  this  be  a  dictum  and  imneces- 
sary  to  the  decision  of  that  case,  it  is  an  accurate 
expression  of  the  law  applicable  here. 

The  plaintiff  had  a  right  to  execution  of  his 
judgment.  For  apparent  cause  before  execution 
issued,  the  Court  could  have  granted  a  rule  and 
stayed  execution.  Pending  the  rule  the  defend- 
ant's goods  might  have  been  seized  by  another 
creditor  and  the  plaintiffs  judgment  become 
worthless.  In  such  case  no  power,  legal  or  equita- 
ble, exists  to  give  him  the  proceeds  of  the  goods. 
He  issued  execution,  and,  for  apparent  cause 
shown  to  the  Court,  a  rule  was  granted  and  pro- 
ceedings on  the  writ  stayed.  The  writ  was  re- 
ttu-ned  unexecuted.  Afterwards  the  defendant's 
goods  were  sold  on  another  execution. 

The  plaintiff  has  no  better  title  to  the  proceeds 
than  if  he  had  been  prevented  from  issuing  exe- 
cution. 
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Such  consequences  should  induce  Judges  to 
observe  the  oft-repeated  admonition,  on  staying 
execution,  to  direct  levy  to  be  made,  when  not 
done,  and  preserve  liens. 

The  serious  result  of  the  mistake  in  staying  the 
writ  and  suffering  it  to  die  without  a  levy  has  led 
the  injured  party  to  demand  the  money  on  the 
ground  that  the  Court  will  redress  the  wrong  done 
by  their  own  act.  This  is  urged  the  more  be- 
cause the  Court,  when  distributing  a  fund  in  their 
possession,  will  always  overlook  technicalities  and 
do  equity.  A  hardship  must  be  distinguished 
from  a  right.  If  the  appellant  has  no  right  to 
the  fund  no  equity  power  can  give  it  to  him. 
The  hen  on  the  property  which  expired  before 
the  sheriflPs  sale,  gave  no  right  to  its  proceeds. 
That  the  Court  in  the  exercise  of  their  judicial 
functions,  struck  down  the  lien  is  a  h^dship, 
and  now  to  give  the  money  to  the  sufferer,  who 
thereby  lost  his  right,  would  be  another  wrong. 
A  court  of  equity  may  not  take  the  money  of  A. 
to  redress  their  own  wrong  done  to  B.  With  no 
lien  upon  the  property  at  the  time  of  sale  the 
appellant  has  no  right  to  the  fimd,  and,  without 
right,  has  no  footing  in  equity. 

Per  Curiam.  Decree  affirmed  and  appeal  dis- 
missed at  the  cost  of  the  appellant. 

Opinion  of  the  Court  by  Trunkev,  J. 

See  Suydam  v,  Elliott,  anU^  317.] 


May,  '77. 

Malone  et  al.  v.  Haman  et  al. 

Practice — Delay  after  commencing  suit — Laches 
— Abandonment — Presumption  of. 

In  the  absence  of  a  rule  of  Court  making  delay  in  the 
prosecution  of  a  suit  an  abandonment  ipso  facto,  a  plaintiff 
may  file  his  declaration  and  proceed  to  trial  seventeen 
years  after  the  institution  of  the  suit,  it  having  been  within 
the  power  of  either  party  to  speed  the  case,  under  the 
ordinary  rules  of  pleading  and  trial. 

In  such  a  case,  it  is  not  error  to  charge  the  jury  that  the 
age  of  the  suit  has  nothing  to  do  with  the  merits  or  de- 
merits of  the  case,  and  that  they  should  not  permit  that  fact 
to  prejudice  them  against  either  the  plaintiff  or  defendant. 


Error  to  the  Common  Pleas  of  Lancaster 
County. 

Assumpsit,  by  Haman  &  McCrum  against 
Malone,  Painter,  &  Gonder  to  recover  a  bdance 
due  for  ballasting  five  sections  on  the  North- 
western Railroad.  The  defendants  were  con- 
tractors for  the  construction  of  that  portion  of 
the  railroad  and  the  plaintiflfs  were  sub-con- 
tractors under  them. 

The  summons  was  issued  on  April  17,  1858, 
and  was  served  on  the  several  defendants  except 
Painter  who  was  brought  in  by  an  alias  the  same 
year.    Nothing  further  was  done  until  August  3 1 , 


1875,  when  the  plaintiffs  filed  a  narr.  and  ob- 
tained a  rule  to  plead.  The  defendants  moved 
to  strike  off  the  rule  to  plead  on  the  groimd  of  the 
plaintiffs  laches,  but  the  Court  denied  the  moticm. 
The  defendants  pleaded  non  assumpserunt,  pay- 
ment with  leave,  and  accord  and  satisfaction. 

On  the  trial,  before  Patterson,  J.,  the  plain- 
tiffs proved  the  performance  of  the  work  imder 
the  contract.  The  defendants  claimed  and  pro- 
duced some  evidence  tending  to  show  that  they 
had  long  ago  paid  the  balance  sued  for.  The 
Court  instructed  the  jury  that  the  issue  raised  a 
question  of  fact  for  their  determination,  and 
charged  inter  alia  as  follows :  **  The  age  of  this 
suit  has  nothing  to  do  with  the  merits  or  demerits 
of  the  case  before  you.  You  should  not  permit 
that  fact  to  prejudice  you  against  either  the  plain- 
tiffs or  defendajits,  for  after  a  suit  is  brought  and 
entered  on  the  record  of  the  Court,  either  party, 
the  plaintiff  or  defendant,  can  prosecute  it  to  a 
termination,  and  cannot  be  prevented  from  so 
doing  by  the  other  party  to  the  suit." 

Verdict  and  judgment  for  plaintiffs  for  ^2785.01 . 
The  defendants  took  this  writ,  assigning  for  error, 
inter  alia^  the  refusal  to  strike  off  the  rule  to  plead, 
and  the  portion  of  the  charge  above  quoted. 

Thos,  E,  Franklin  and  Geo.  M,  Klincy  for  the 
plaintiff  in  error. 

No  imparlances  or  continuances  werfg  entered 
but  the  suit  remained  on  the  docket  undisturbed 
for  seventeen  years  and  four  months.  The  rule 
May  6, 1878.  Ui^  the  English  Courts  is  that  a  plaintiff  is  deemed 
out  of  Court  unless  he  declares  within  one  year, 
and  it  is  not  necessary  that  any  rule  should  be 
taken  or  judgment  oi  non  pros  entered. 
3  Chitty*s  Gen.  Practice,  443-450. 

We  have  no  express  rule  in  the  Common  Pleas 
of  Lancaster  County,  but  seventeen  years  is  an 
unreasonable  time,  and  the  suit  must  then  be 
considered  abandoned.  A  plaintiff  should  not 
be  permitted  to  abuse  the  machinery  of  the 
Court  to  vamp  up  an  abandoned  claim  after  the 
death,  or  removsd  of  witnesses,  when  recollection 
has  failed,  and  receipts  are  lost  or  destroyed. 

The  charge  of  the  Cotut  withdrew  from  the 
jury  any  consideration  of  the  great  length  of  time 
which  the  plaintiffs  suffered  to  elapse  before  pur- 
suing their  claim.  The  jury  had  a  right  to  take 
this  into  consideration  in  connection  with  the 
other  facts  of  the  case.  The  delay  was  quite  suf- 
ficient to  warrant  the  presumption  that  the  plain- 
tiffs were  afraid  to  press  the  suit.  It  is  not  gene- 
rally the  interest  of  a  defendant  to  bring  a  case  to 
trial  when  the  plaintiff  neglects  to  proceed. 

There  are  hundreds  of  records  in  this  State  of 
suits  commenced  and  not  prosecuted  which  both 
plaintiffs  and  defendants  consider  abandoned. 
The  defendant  often  has  not  the  power,  if  he  has 
the  desire  to  force  a  plaintiff,  who  may  be  absent 
or  even  dead,  to  proceed. 
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H,  M,  North  and  J.  Hay  BrowTty  contra, 
argued  that  the  first  assignment  of  error  related 
to  a  matter  within  the  discretion  of  the  Court 
below,  and  that  the  second  assignment  was  ruled 
by  Hemphill  v,  McClemans  (12  Harris,  370). 

May  13,  1878.  The  Court.  We  discover 
no  ground  to  reverse  this  judgment.  The  delay 
in  bringing  on  the  action  to  trial  did  not  affect 
it. 

In  this  country  no  rule  of  court  has  been 
adopted  to  make  the  delay  an  abandonment  ipso 
facto.  It  was  in  the  power  of  either  party  to 
speed  the  case  under  the  ordinary  rules  of  plead- 
ing and  trial.  The  Court  did  not  take  away  the 
delay,  by  any  instruction,  as  an  element  in  the 
evidence.  This  was  not  the  meaning  of  the 
Court  contained  in  the  seventh  assignment  of 
error.  What  the  Court  then  said  was  evidently 
to  prevent  the  jury  from  being  carried  off  by  a 
mere  prejudice,  a  suspicion  that  there  was  some- 
thing wrong  because  of  the  age  of  the  suit. 

Per  Curiam.    Judgment  affirmed. 

Sharswood,  J.,  absent. 


^omntDit  iJleau— Hah). 


C.  P.  No.  I.  Feb.  23,  1878. 

Atkinson  v.  Schuyler  et  ux. 

Mechanics  and  material  men — Married  women — 
What   constitutes    a    contractor  —  Agency  — 
Where  a  married  woman  owning  land  permits 
another  to  erect  a  house  thereon,  she  will  be 
held  to  have  constituted  such  person  her  agent 
to  contract  therefor y  and  the  house  will  be  sub- 
ject to  liens  for  labor  and  materials  furnished 
in  erecting  it — Practice — Amendment  of  record 
to  enable  party  to  sue  out  writ  of  error — 
When  amendment  not  permitted. 
Rule  to  open  judgment. 
Sci,  fa,  sur  mechanic's  lien.     The  claim  was 
filed  against  D.  H.  Schuyler  and  Emma  his  wife, 
owners,  and  one  Maxwell,  contractor,  for  mate- 
rials furnished  in  the  erection  of  a  house  on  land 
belonging  to  the  wife.    Judgment  was  obtained 
January  26,  1878,  for  want  of  an  affidavit  of  de- 
fence. 

On  January  28,  1878,  the  present  rule  was 
taken  by  the  wife,  upon  the  filing  of  an  affidavit 
setting  forth  that  the  failure  to  previously  file  a 


defence  was  in  consequence  of  an  oversight  made 
by  the  clerk  of  defendant's  attorney,  the  case 
having  escaped  his  notice.  The  affidavit  of  de- 
fence, and  a  supplemental  one  afterwards  filed, 
set  forth:  That  deponent  was  a  married  woman ; 
that  the  lot  of  ground  described  in  the  claim  was 
purchased  by  her  in  her  own  name ;  that  neither 
she  nor  her  husband  had  ever  contracted  for  the 
erection  of  any  building  on  said  lot,  nor  author- 
ized any  one  tp  contract  therefor ;  that  her  mother- 
in-law,  Mrs.  Schuyler,  said  she  was  going  to  build 
a  house  on  this  land  of  deponent's,  and  pay  for 
it,  and  present  it  as  a  gift  to  deponent ;  and  de- 
ponent was  informed  that  in  pursuance  of  that 
intention  the  said  Mrs.  Schuyler  made  a  contract 
with  one  Maxwell  (the  contractor  named  in  the 
lien)  for  the  erection  of  the  building ;  that  Max- 
well, after  partially  fulfilling  his  contract,  had 
failed ;  that  he  had  already  been  paid  more  than 
was  due  to  him  under  his  contract ;  and  that 
neither  deponent  nor  her  husband  had  anything  to 
do  with  the  making  or  execution  of  said  contract, 

Roberts  (^Graham  with  him),  for  the  rule. 

Defendant  is  responsible  only  upon  the  theory 
that  she  gave  Mrs.  Schuyler  implied  authority  to 
erect  the  building.  But,  if  this  be  true,  then,  as 
to  material  men,  Mrs.  Schuyler  held  the  position 
of  a  contractor,  Maxwell  that  of  a  sub-contractw; 
and  the  claimants,  having  furnished  material 
upon  his  order,  have  no  right  of  lien. 

Pric hardy  contra. 

No  contract  relation  existed  between  defendant 
and  Mrs.  Schuyler,  but  the  implied  authority 
arising  from  the  circumstances  set  forth  in  tli 
affidavit  constituted  her  the  agent  of  defendant 

Forrester  v,  Preston,  2  Piits.  Rep.  298. 
The  test  in  such  a  case  is,  whether  the  person 
erecting  the  house  could  have  filed  a  lien.  Here 
Mrs.  Schuyler  could  not  have  filed  a  lien  for  her 
services,  and  hence  she  was  not  a  contractor 
within  the  meaning  of  the  Mechanic's  Lien  Acts, 
and  the  decisions  thereon. 

C.  A.  V. 

March  16,  1878.  The  Court.  We  think 
that  Mrs.  Schuyler,  defendant's  mother,  was  not 
a  contractor,  but  rather  the  implied  agent  of  the 
owner.  The  owner,  having  stood  by  and  al- 
lowed the  house  to  be  built,  cannot  now  defend 
upon  the  ground  that  she  gave  no  express  au- 
thority. The  contract  made  by  Mrs.  Schuyler 
under  such  circumstances,  while  it  may  have 
created  no  personal  liability  on  the  part  of  de- 
fendant, yet  bound  the  land  for  the  price  of  the 
material  furnished  in  the  erection  of  the  house. 

Rule  discharged. 

Oral  opinion  by  Pei^ce,  J. 

On  March  18,  1878,  the  defendants  obtained  a 
rule  to  show  cause  why  the  record  should  not  be 
amended  so  that  it  might  appear  that  a  judgment 
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was  entered  for  want  of  a  sufficient  affidavit  of 
defence. 

Roberts  (^Graham  with  him),  for  rule. 

The  case  was  argued  upon  the  affidavits  of  de- 
fence filed,  and  the  judgment  is  substantially  a 
judgment  for  want  of  a  sufficient  affidavit  of  de- 
fence. As  the  record  now  stands  a  writ  of  error 
would  result  in  nothing ;  it  is  therefore  asked  to 
be  amended  so  that  the  defendant  can  take  the 
case  to  the  Supreme  Court. 

Prichardy  contra. 

It  is  nearly  two  years  since  this  material  was 
furnished,  and  defendant  has  no  equity  to  ask 
for  further  delay.  This  rule  cannot  be  granted 
vrithout  revoking  the  former  action  of  the  Court 
discharging  the  rule  to  open  judgment. 

C.  A.  V. 

April  6, 1878.  The  Court.  This  application 
is  resisted,  and  in  view  of  this  fact  we  think  we 
cannot  amend  the  record  so  as  to  show  a  judg- 
ment for  want  of  a  sufficient  affidavit  of  defence, 
when  in  fact  no  such  judgment  was  entered. 

Rule  discharged. 

Oral  opinion  by  Allison,  P.  J, 


C  P.  No.  I.  June  1,  1878. 

Dahman  v.  Quinn. 

Practice —  Continuance —  Costs —  Witness  fees — 
Taxation  of. 

Appeal  from  taxation  of  costs  by  the  pro- 
thonotary. 

When  the  case  was  called  for  trial,  the  plain- 
tiff obtained  a  continuance  upon  condition  that 
he  paid  the  costs.  On  taxing  the  costs,  the  de- 
fendant claimed  for  thirteen  witnesses.  There 
was  no  proof  that  a  subpoena  had  been  served 
upon  them,  but  the  defendant  stated  under  oath 
that  they  had  been  in  attendance,  and  that  the 
subpoena  had  been  lost  or  destroyed.  The  pro- 
thonotary  allowed  the  full  amount  for  all  the 
witnesses,  and  plaintiff  appealed. 

Wollastony  contended  that  there  should  be 
proof  that  the  persons  were  in  court  as  witnesses, 
and  not  as  spectators  willing  to  be  called  if 
needed;  and  further,  that  they  should  appear 
before  the  prothonotary  in  person. 

Quinn,  contra. 

It  b  unnecessary  for  witnesses  to  appear  in 
person  before  the  prothonotary. 
Brightly  on  Costs,  299. 

Before  taking  an  appeal  the  costs  must  be  paid 
to  the  prothonotary. 
Rules  of  Court,  42. 

The  Court.    The  prothonotary  was  satisfied 
that  the  witnesses  were  present  awaiting  the  trial. 
Vol.  V.-29 


and  no  reason  is  shown  why  we  should  interfere 
with  his  finding. 

Appeal  dismissed. 

Oral  opinion  by  Biddle,  J. 


C.  P.  No.  3.  April  20, 1878.* 

Reimer  v.  The  City  of  Philadelphia. 

Practice — I?ebt  on  the  award  of  a  road  jury — 

Pleading — Duplicity — Plea  in  abatement — Act 

of  April  /,  1864 — Failure  of  councils  to  make 

an  appropriation. 

Rule  to  strike  off  pleas. 

Debt,  on  the  report  of  a  jury  to  assess  damages, 
which  awarded  the  plaintiff  J400  for  a  change  of 
grade  on  28th  St.  from  Brown  St.  to  Pennsyl- 
vania Avenue.  This  report  was  confirmed  by 
the  Coiurt  of  Quarter  Sessions  on  March  9,  1878, 
and  the  city  was  by  said  confirmation  directed  to 
pay  said  damages. 

The  narr.  averred,  inter  alia^  that  the  grade  is 
practically  and  physically  as  well  as  technically 
changed,  and  the  damage  actually  done.  Pleas: 
nil  debet,  nul  tiel  record,  and  a  special  plea  as 
follows:  **That  no  appropriation  for  the  pay- 
ment of  the  said  damages  hath  been  made  by  the 
councils  of  the  city  of  Philadelphia,  and  that  the 
term  of  one  year  hath  not  elapsed  since  the  said 
decree  of  confirmation  of  said  report  and  award,, 
all  of  which  defendant  is  ready  to  verify,  where- 
fore it  prays  judgment." 

Messicky  for  the  rule. 

The  special  plea  is  in  abatement,  and  should 
not  be  joined  with  pleas  in  bar.  It  should  be 
stricken  off  for  the  following  reasons.: — 

Because  the  damages  awarded  were  due   to 
plaintiff  instantly  upon  the  confirmation  of  the 
report.    Interest  runs  upon  the  award  of  a  road 
jiury  from  the  date  of  its  confirmation. 
Dyer  v.  City,  5  Wright,  463. 
Norris  V.  Ciiy,  20  Sm.  332. 
City  V.  Miskey,  18  Id.  49. 

As  interest  is  the  penalty  for  the  non-payment 
of  a  debt  on  the  day  when  it  is  due,  the  date  from 
which  interest  can  legally  be  calculated  fixes  the 
day  on  which  the  debt  is  due. 
Nobllt  V,  Briggs,  8  Phila.  275. 

Because  the  special  plea,  being  a  plea  in  abate- 
ment, must  be  pleaded  in  advance  of  pleas  in  bar, 
and  cannot  be  pleaded  in  conjunction  with  them. 
Chiity,  PI.  ♦481,  *474. 

Because  it  is  a  double  plea,  setting  up  the  two 
defences  of  no  f^ropriation  by  councils,  and 
that  suit  cannot  be  brought  before  the  lapse  of 
one  year  after  the  confirmation  of  the  report  of 
the  jury. 

Chitty,*a6a 
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Because,  as  it  was  a  dilatory  plea,  and  not 
sworn  to,  it  was  bad  under  Rule  of  Court  No.  29, 
§  100. 

Because  the  Act  of  April  i,  1864  (P.  L.  207), 
fixes  the  time  when  the  award  is  due  and  demand- 
able,  in  these  words :  **  IVhen  said  award  is  con- 
firmed by  the  Court  the  street  shall  be  forthwith 
op'ened,  ....  and  said  city  shall  pay  to  the  re- 
spective owners  of  the  property  damaged,  or  their 
legal  representatives,  the  damages  so  assessed  for 
said  opening." 

By  this  Act,  where  benefits  are  assessed,  the 
city  can  collect  them  at  once,  and  hold  them  in 
her  treasury,  and  still  refuse  payment  to  the  party 
awarded  damages,  if  this  plea  is  good,  while  these 
assessments  of  benefits  are  only  to  reimburse  the 
city. 

The  defence  set  up  that  no  appropriation  has 
been  made  by  councils  is  bad,  because  a  judgment 
of  a  court  against  the  city  is  as  much  an  appropria- 
tion of  money  out  of  the  city  treasury  as  is  an 
appropriation  by  the  councils  of  the  city. 
Monaghan  v.  City,  4  Casey,  207. 

The  plea  of  nil  debet  to  this  action  of  debt  on 
a  record  is  bad. 
Chitty,*52i. 

The  only  pleas  that  are  issuable  are  nul  tiel  re- 
cord and  payment. 

J,  H.  Gendell^  Assistant  City  Solicitor,  contra. 

This  is  not  a  plea  in  abatement.  Such  plea 
does  not  deny  the  right  of  action,  but  merely 
says  the  present  suit  is  improper.  We  here  deny 
all  present  right  of  action  in  any  shape. 

Duplicity,  if  it  exist,  can  only  be  taken  ad- 
vantage of  by  demurrer. 

The  plea  is  not  double.  It  tends  to  one  point. 
No  action  accrues  till  the  end  of  a  year. 

The  Act  of  April  21,  1855,  §  7  (P.  L.  266), 
gives  one  year  for  option  of  councils  to  appro- 
priate before  suit  can  be  brought.  The  Act  of 
May  13,  1856,  §  18  (P.  L.  571),  gives  the  coun- 
cils power  to  refuse  to  appropriate  until  the  assess- 
ments for  benefits  are  contributed  by  the  owners. 
See,  also — 

Act  April  21, 185S,  J  6,  P.  L.  386. 
Act  Januaiy  6,  1864,  {  i,  P.  L.  1 130. 

The  Act  of  June  13,  1836  (P.  L.  555),  called 
the  General  Road  Law,  regulates  these  proceed- 
ings. The  Act  of  April  21,  1858,  §  5  (P.  L. 
386),  provides  that  no  debt  or  contract  shall  be 
binding  on  the  city,  unless  an  appropriation  suffi- 
cient to  pay  the  same  be  previously  made  by 
councils.     Here  there  was  no  appropriation. 

The  allegation  of  no  appropriation  merely 
negatives  that  which  might  give  an  action  within 
the  year.  It  is,  at  most,  immaterial.  Matter 
immaterial  does  not  make  a  plea  double. 

The  Act  of  1864  only  requires  that  the  street 
shall  be  open  on  confirmation.  It  does  not 
change  the  time  for  payment  of  assessment. 


April  20,  1878.  The  Court.  The  Act  of 
April  I,  1864  (P.  L.  207),  which  rules  the  case, 
declares  that  when  the  award  is  confirmed  the 
city  shall  pay  the  damages.  The  special  plea  set 
up  by  the  city  is  no  defence. 

A  confirmed  report  is  not  technically  a  judg- 
ment, but  it  is  an  authoritative  decision  by  a  com- 
petent tribunal,  and  no  technical  plea  such  as 
^^nildebety'  **  payment  with  leave,"  etc,  should 
be  interposed. 

It  has  been  the  practice  for  twenty  years  to 
issue  a  mandamus  upon  awards  of  road  juries,  and 
it  is  preposterous  to  say  that  every  man  who  has 
issued  such  a  mandamus  has  committed  a  fraud 
upon  the  city.  We  are  speaking  of  honest  claims 
which  have  no  fraud  about  them.  If  it  has  been 
found  that  this  process  has  been  abused,  that  is 
no  reason  why  the  law  should  be  uptimied. 

The  thing  essential  is,  that  a  proper  assessment 
of  damages  shall  be  made ;  it  may  be  necessary, 
technically,  to  institute  a  suit  for  its  recovery. 
Under  the  Act  of  1864  it  is  declared  that  thedty 
shall  pay  the  damages. 

The  Supreme  Court  have  said  that  the  damages 
reported  and  confirmed  bear  interest  from  the 
date  of  confirmation.  What  is  this  but  a  debt 
due  and  demandable?  It  is  not  right  that  techni- 
cal objections  should  be  thrown  in  the  way  of 
such  payment.  It  is  important  that  the  city 
should  not  suffer  by  an  improper  award,  but  when 
an  award  shall  be  found  to  be  proper  it  is  equally 
important  that  the  claimant  shall  not  be  delayed. 
The  plea  is  urged  that  because  councils  have  not 
done  what  they  ought  to  have  done,  made  the 
appropriation  at  once,  the  city  should  not  pay. 
But  a  judgment  of  a  court  against  the  city  for 
payment  of  money,  when  obtained,  is  as  high 
authority  for  the  disbursement  of  money  as  any 
appropriation  by  councils.  It  is  clearly  apparent 
by  Act  of  Assembly  of  April  i,  1864,  by  whidi 
it  is  decreed,  that  when  the  award  of  a  road  jury 
is  confirmed  by  a  court,  the  city  of  Philadelphia 
shall  pay  the  damages  awarded  to  the  owner, 
that  the  time  when  the  damages  are  payable  and 
demandable  is  as  soon  as  the  report  of  the  jury  is 
confirmed  by  a  Court  of  Quarter  Sessions,  and  it 
is  the  duty  of  the  city  to  pay  them. 

All  that  we  now  can  do,  however,  is  to  order 
the  special  plea  to  be  stricken  off,  and  the  rule  to 
be  made  absolute,  on  the  ground  that  jt  is  a  plea 
in  abatement.  If  this  were  a  demurrer  the  plea 
would  be  bad,  being  double.  It  contains  two 
matters  of  defence  :  ist.  No  appropriation ;  2d. 
Suit  premature. 

Oral  opinion  by  Ludlow,  P.  J. 
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Eckert's  Estate. 


Jan.  21,  1878. 


Partition — Descent — Equitable  conversion — Act 
of  Apf  a  18,  1853. 

Sur  exceptions  to  auditor*s  report. 

Before  the  auditor  the  following  facts  appeared : 
Dr.  George  N.  Eckert  died  on  the  28th  day  of 
June,  1865,  intestate,  seized  of  valuable  real 
estate.  He  left  a  widow  and  two  minor  chil- 
dren, H.  Trevor  Eckert  and  Charles  M.  Eckert. 
H.  Trevor  Eckert,  having  attained  his  majority, 
died  on  the  i6th  day  of  September,  1870,  leav- 
ing a  will  by  which  he  devised  and  bequeathed 
one-half  of  his  estate  to  his  mother  and  the  re- 
maining half  to  his  brother  Charles  M.  Eckert, 
who  afterwards  died  in  his  minority. 

Before  the  death  of  H.  Trevor  Eckert,  pro- 
ceedings in  partition  between  the  co-tenants  of 
George  N.  Eckert  and  his  personal  representa- 
tives had  resulted  in  the  shares  of  George  N. 
Eckert  being  taken  by  his  co-tenants  at  the  ap- 
praisement. After  Trevor  Eckert's  death,  but 
during  the  lifetime  of  Charles  M.  Eckert,  the 
remaining  real  estate  of  the  intestate  was.  sold  at 
private  sale  under  the  "  Price  Act.'* 

On  March  6,  1872,  the  administrators  of  Dr. 
Eckert  filed  their  account,  which  was  referred  to 
an  auditor,  who  reported  a  distribution  of  one- 
third  to  the  widow,  one-third  to  the  guardian  of 
Charles  M.  Eckert,  and  one-third  to  the  admin- 
istrator c.  /.  a.  of  H.  Trevor  Eckert.  On  March 
28,  1872,  the  original  guardian  of  Charles  M. 
Eckert  filed  his  account,  which  was  also  referred 
to  an  auditor,  and  the  fund  directed  to  be  paid  to 
the  present  guardians.  Subsequently  the  adminis- 
trator r.  /.  (I.  ©f  H.  Trevor  Eckert  filed  an  account ; 
this  was  also  referred  to  an  auditor,  who  distri- 
buted one-half  of  the  fund  to  the  widow,  and  the 
remaining  moiety,  less  collateral  taxes,  etc.,  to 
the  present  guardians  of  Charles  M.  Eckert. 
The  account  of  the  Philadelphia  Trust,  Safe  De- 
posit and  Insurance  Co.,  guardians  of  Charles 
M.  Eckert,  being  filed,  by  agreement  of  the  par- 
ties was  referred  to  Jos.  A.  Clay,  Esq.,  as 
auditor. 

The  auditor  held  that  the  sales  subsequent  to 
the  death  of  H.  Trevor  Eckert  were  made  under 
the  **  Price  Act"  and  reported /«/^rr  alia;  that 
so  much  of  the  balance  for  distribution  as  con- 
sists of  the  proceeds  of  land  sold  at  private  sale 
under  the  **  Price  Act'*  passes  to  the  heirs  of  the 
intestate  as  land  (Act  of  18  April,  1853,  sec.  9; 
Act  of  13  April,  1854,  sec.  2) ;  that  so  much  as 
has  arisen  from  the  partition  of  the  original  share 


of  the  minor  in  land  of  which  his  father  was 
seized  in  his  lifetime,  also  vests  in  the  heirs  of 
the  father,  and  not  in  the  mother  as  next  of  kin  of 
the  minor  (Leigh  &  Dalzell  on  Conver.  p.  2 ;  Fos- 
ter's App.,  24  P.  F.  Sm.  391 ;  Comm.  v.  Pool, 
6  Watts,  32,  33;  Pennell's  App.,  8  Har.  515; 
Comm.  V,  Pool  is  affirmed  in  Wright  v.  Vickers, 

2  Weekly  Notes,  497,  500) ;  that  the  proceeds 
of  land  which  came  to  the  minor  by  devise  from 
his  brother,  and  sold  after  the  death  of  H. 
Trevor  Eckert,  also  go  to  the  heir  and  not  to  the 
next  of  kin  not  of  the  blood  of  the  ancestor,  G. 
N.  Eckert  (Roberts's  App.,  3  Wr.  417 ;  Clepper 
V.  Livergood,  5  Watts,  113  ;  Kinney  v,  Glasgow, 

3  P.  F.  Sm.  141)  ;  that  the  proceeds  of  land  de- 
rived from  the  intestate,  and  sold  during  the 
lifetime  of  H.  Trevor  Eckert,  passing  by  his  will 
to  Charles  M.  Eckert,  are  to  go  to  the  mother  as 
next  of  kin  to  the  minor,  although  not  of  the 
blood  of  the  ancestor,  because  they  have  been  so 
mingled  with  other  fimds  of  H.  Trevor  Eckert, 
and  have  so  passed  to  the  minor  as  to  be  incapa- 
ble of  a  separate  distinction. 

Exceptions  were  filed  on  behalf  of  the  admin- 
istrators. 
John  G,  Johnson^  for  exceptants. 
Charles  M.  Eckert  is  in  by  purchase ;  the  de- 
scent from  George  N.  Eckert  having  been 
broken  by  the  devise  from  H.  Trevor  Eckert, 
the  mother  being  of  the  blood  of  Trevor  Eckert, 
takes  the  property  devised  to  Charles  M.  Eckert 
as  his  heir. 

Reading  v,  Rojrston,  i  Salk.  242 

Kinney  v.  Glasgow,  3  Sm.  143. 

Powell  on  Devises,  ^427,  ♦428. 

Act  of  18  April,  1833,  J  9,  Purd.  Dig. 
The  proceeds  of  sales  made  in  the  lifetime  of 
Charles  M.  Eckert,  under  partition  proceedings, 
pass  as  personalty  to  his  next  of  kin.     This  is 
shown  by  the  following  authorities: — 

{a)  In  the  absence  of  any  special  provision, 
the  effect  of  a  sale  of  minor's  real  estate  is  to 
convert  it  out  and  out. 

Grider  v,  McClay,  11  S.  &  R.  230. 

Snowhill  v.  Snowhill,  2  Green's  Ch.  (N.  J.^  20. 

Ashburton  v.  Ashburton,  6  Vesey,  6. 
(Ji)  After  the  decease  of  a  minor  the  money 
realized  from  his  realty  sold  in  partition  proceed- 
ings shall  pass  as  personalty. 

Grider  v,  McClay,  supra, 

McCune's  Appeal,  15  Sm.  450. 
(r)  The  analogies  to  other  cases  demand  a  dis- 
tribution of  these  proceeds  of  partition  sales  as 
money. 

Grider  v,  McClay,  supra, 

Clepper  V.  Livergood,  5  Watts,  113. 

Sayers's  Appeal,  29  Sm.  428. 

Hay's  Appeal,  2  lb.  449. 

Biggert  v,  Biggert,  7  Watts,  563. 

Dyer  v,  Comdl,  4  Barr,  359. 

Spangler's  Appeal,  12  Harris,  424. 

Pennell's  Appeal,  8  lb.  515. 

(//)  The  distribution  in  the  hands  of  the  guar- 
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dian  is  a  second  transmission ;  the  land  of  a  per- 
son under  disability,  when  sold  by  order  of 
Court,  passes  in  the  first  transmission  as  realty, 
in  the  second  as  personalty. 

Commonwealth  v.  Pool,  6  Watts,  32. 
(i)  There  is  no  distinction  between  sales  under 
partition  and  sales  for  maintenance.  * 

The  sales  were  not  of  necessity  under  the 
**  Price  Act,"  no  statement  to  that  effect  appear- 
ing ;  they  may  have  been  under  the  Act  of  185 1, 
or  any  other  enabling  Act. 
S,  Henry  Nor r is,  contra. 
The  auditor  found  certain  sales  to  be  under 
the  "Price  Act,"  and  his  finding  binds  the 
Court. 

This  fimd  thus  passes  to  the  heirs  as  realty, 
and  the  widow  not  being  of  the  blood  of  the  first 
taker,  cannot  inherit. 

Hohnes's  Appeal,  3  Sm.  342. 

Act  of  8th  April,  1833,  Purd.  Dig. 

Roberts's  Appeal,  3  Wright,  420. 

McWilliams  v,  Ross,  10  lb.  370, 
But,  even  if  the  land  had  not  been  sold  under 
the  Price  Act,  the  proceeds  would  have  still  re- 
tained the  character  of  real  estate.     The  widow's 
interest  in  partition  is  real  estate 

Tilghman's  Est.,  j  Whart.  65. 

Leigh  and  Dalzellon  Conver.,  5  Law  Lib'y,  182. 

2  Kent.  Com.  230. 

2  Story*s  Equity,  793  (note). 

Clepper  v,  Livergood,  supra, 

Foster's  Appeal,  24  Sm.  398. 

Miller  v,  Leidig,  3  W.  &  S.  458. 

Gouriey  v.  Kinley,  16  Sm.  271. 

Kennedy  v,  Nedrow,  i  Dal.  418. 

Burson's  Appeal,  10  Har.  167. 

Gomey  v.  Hendricks,  3  Johnson  (N.  Y.),  217. 
The  laiid  devised  to  Chas.  M.  Eckert  was  a 
descent  to  him,  not  a  purchase ;  the  proceeds  re- 
tain the  quality  of  real  estate. 

Kinney  v,  Glasgow,  supra. 
This  is  the  first  descent,  the  distribution  after 
the  death  of  the  present  claimants  will  be  the 
second  descent. 

McCune's  Appeal,  15  P.  F.  Sm.  450. 

Hay's  Appeal,  2  P.  F.  Sm.  449. 

Grider  v,  McClay  {supd)  does  not  apply, 
having  been  overruled  by  Commonwealth  v. 
Pool  {supra),  and  also  having  been  decided 
under  the  Acts  passed  prior  to  1824;  Dyer  v. 
Cornell  (xar/ra)  does  not  apply;  McCune's  Ap- 
peal (supra)  appears  to  have  been  delivered 
under  a  misapprehension  that  it  was  second  de- 
scent, when  in  fact  it  was  first  descent.  In 
Sayers's  Appeal  the  question  of  the  blood  of  the 
ancestor  appears  to  have  been  overlooked. 

May  4,  1878.  The  Court  (after  stating  the 
facts).  Two  questions  are  raised  by  the  excep- 
tions: What  interest  does  Mrs.  Emily  T.  Eckert 
take  in  the  estate  of  her  son,  Charles  M.  Eckert? 
This  includes  the  question  as  to  the  nature  of 
that  estate,  whether  real  or  personal. 


(i)  It  seems  clear  that  as  to  any  part  of  her 
son's  estate  which  may  be  held  to  be  realty,  the 
mother  is  restricted  to  her  portion  for  life,  and 
cannot  take  as  heir.  The  reason  for  this  is  found 
in  the  9th  section  of  the  Act  of  April  8, 1833, 
under  which,  in  order  to  take,  the  mother  must 
be  of  the  blood  of  the  ancestor  from  whom  the 
estate  was  derived.  The  Act  is  in  these  words: 
**  That  no  person  who  is  not  of  the  blood  of  the 
ancestors  or  other  relations  from  whom  any  real 
estate  descended,  or  by  whom  it  was  given  or  de- 
vised to  the  intestate,  shall  in  any  of  the  cases 
before  mentioned  take  any  estate  of  inheritance 
therein,  but  such  real  estate,  subject  to  such  life 
estate  as  may  be  in  existence  by  virtue  of  this 
Act,  shall  pass  to  and  vest  in  such  other  persons 
as  would  be  entitled  by  this  Act,  if  the  persons 
not  of  the  blood  of  such  ancestor  or  other  rela- 
tion had  never  existed,  or  were  dead  at  the  de- 
cease of  the  intestate.*' 

The  Act  seems  to  intend  that  the  entirety  and 
not  parts  only  shall  be  subject  to  the  rule  of 
blood,  /.  e,y  that  the  whole  subject  of  the  devise 
or  descent  shall  pass  in  the  line  of  the  ancestor 
from  whom  it  came.  In  other  words,  that  as  to 
any  realty  which  Charles  M.  Eckert  took  di- 
rectly from  his  father  the  mother  is  precluded 
from  taking  as  heir,  because  she  is  not  of  the 
blood  of  the  father  from  whom  it  descended;  and 
that  as  to  any  realty  of  the  father  which  de- 
scended to  H.  Trevor  Eckert,  and  was  taken  by 
Charles  M.  Ex:kert,  as  devisee  of  his  brother,  she 
is  also  ineligible  as  heir,  because  she  is  not  of  the 
blood  of  the  first  taker.  A  reference  to  two  or 
three  cases  will  make  this  apparent. 

Bevan  v,  Taylor  (7  S.  &  R.  397),  overruling 
Walker  v.  Smith  (3  Y.  480),  arose  under  the  Act 
of  1794,  which,  as  to  this  point,  was  identical  in 
principle  with  the  Act  of  1833.  It  was  there 
held  that  it  was  the  manifest  and  declared  inten- 
tion of  the  Legislature  to  preserve  the  line  of  de- 
scent in  the  blood  of  the  ancestor  from  whom  the 
estate  came,  forever.  That  under  the  Acts  of 
1794  and  1797,  it  was  the  intention  of  the  Legis- 
lature, in  every  grade  of  descent,  to  exclude  from 
the  inheritance  all  who  were  not  of  the  blood  of 
the  ancestor  from  whom  the  estate  came,  and  to 
preserve  it  in  the  line  in  which  it  came;  in  other 
words,  that  the  ancestor  is  the  commune  vinculum, 
whether  the  estate  ascends  or  descends. 

In  Clepper  v,  Livergood  (5  Watts,  113)  the 
minor  took  by  descent  from  his  mother,  and  from 
his  sister,  who  received  her  estate  by  descent 
from  the  mother.  It  was  held  that  the  father  of 
the  minor,  not  being  of  the  blood  of  the  mother, 
could  not  take,  the  whole  having  come  ex  parte 
materna. 

The  feeling  which  gave  rise  to  the  Act  is  Kntcd 
at  by  Rogers,  J.,  in  Maffit  v.  Clark  (6  W.  &  S. 
258),  where  a  claim  was  attempted  to  be  set  tq) 
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in  the  mother  as  heir  to  a  daughter,  who  took 
partly  directly  and  partly  through  a  deceased  sis- 
ter, real  estate  from  the  father.  **  It  has  not  yet 
been  decided  that  a  child  taking  purely  by  de- 
scent can  be  considered  as  a  first  purchaser  or 
perquisitor,  and  we  do  not  decide  it.  .  .  .  I 
shall  not  enter  into  the  propriety  or  correctness 
of  the  feeling  which  inclines  in  favor  of  that 
stock  of  ancestors  whose  labor  or  industry  ac- 
quired any  property  in  preference  to  another 
stock,  who  in  no  way  contributed  to  its  acquisi- 
tion. The  law  seems  to  have  settled  the  matter, 
and  I  feel  neither  inclination  nor  authority  to 
change  it." 

In  Hartman's  Case  (4  R.  39)  it  was  held  that 
one  who  takes  gratuitously  by  devise  is  not  to  be 
viewed  as  the  propositus  in  determining  the  fu- 
ture descent  of  the  land.  To  make  him  so,  he 
must  be  a  purchaser  for  value  in  the  popular 
sense  of  the  term,  or  at  least  derive  the  estate  by 
gift  from  some  one  other  than  an  ancestor.  This 
case  settles  that  in  case  of  gift  by  devise  from  a 
father  to  a  child,  the  devisee,  although  at  com- 
mon law  deemed  a  purchaser,  and  as  such  the 
head  of  a  new  line  of  descent,  is  not  so  esteemed 
under  our  statute,  but  we  must  go  back  to  him 
who  actually  acquired  the  estate,  and  brought  it 
into  the  family,  in  determining  who  is  entitled 
to  succeed  to  the  inheritance.  (Baker  v.  Chalfant, 
5  Wh.  480;  Kinney  v.  Glasgow,  3  P.  F.  Sm. 
143;  Wain's  Appeal,  4  Barr,  506,  and  Roberts's 
Appeal,  3  Wright,  417,  are  other  cases  in  point.) 

(2)  As  to  the  nature  of  Charles  M.  Eckert's 
estate.  The  proceeds  of  the  sales  in  partition 
passed  into  the  hands  of  his  guardian  as  realty. 
But  how  long  did  the  fund  retain  this  character? 
As  Lewis,  J.  says  in  Pennell's  Appeal  (8  Har. 
515),  **it  cannot  retain  its  original  character  for- 
ever." And  in  Dyer  v,  Cornell  (4  Barr,  359), 
Coulter,  J.  says:  ''Even  admitting  that  the 
money  in  this  case  bore  the  impress  of  real  estate, 
and  the  inheritable  qualities  peculiar  to  lands  and 
houses,  for  how  many  generations  or  descents 
shall  it  wear  that  complexion?  it  must  cease  as 
it  mingles  with  other  moneys  of  the  distributee, 
otherwise  uncertainty,  confusion,  and  litigation 
will  indelibly  mark  its  character."  To  this  ar- 
gument drawn  from  necessity.  Chief  Justice 
TiLGHMAN  has  added  a  broader  reason.  In  Gri- 
der  V,  McClay  (11  S.  &  R.  224),  he  says:  "  No 
feudal  tenures  having  ever  existed  in  Pennsylva- 
nia, her  Legislature  has  never  shown  an  anxiety 
to  preserve  land  for  the  benefit  of  the  heir.  On 
the  contrary,  it  has  always  been  her  policy  to 
consider  land  as  a  kind  of  property  which  should 
be  subservient  to  the  principles  of  justice.  It 
always  has  been  turned  into  money  where  the 
claims  of  creditors  or  the  convenience  of  families 
required  it.  Even  the  right  of  devise  has  yielded 
to  the  superior  right  of  the  creditor." 


The  cases  on  this  point  are  divided  into  two 
classes :  cases  of  sales  for  payment  of  debts,  or 
maintenance,  etc.,  and  cases  of  sales  in  partition. 
In  the  first  class  of  cases  the  surplus  proceeds  are 
realty  in  the  first  taker,  but  they  lose  in  his  hands 
that  character,  and  become  personalty  on  the 
next  transmission. 

This  was  the  doctrine  in  Grider  v,  McClay 
(11  S.  &  R.  224),  Dyer  v.  Cornell  (4  Barr,  359), 
Pennell's  Estate  (8  Har.  515),  Foster's  Appeal 
(24  P.  F.  Smith,  391),  Sayers's  Appeal  (29  P.  F. 
Smith,   428),  Large's  Appeal  (4  P.  F.  Smith, 

383). 

But  a  distinction  seems  to  have  been  taken 
between  these  two  classes  of  cases.  In  Com- 
monwealth V.  Pool  (6  Watts,  32),  it  was  put 
thus  by  Gibson,  Chief  Justice :  **  That  there  is  a 
conversion  at  all,  is  a  defect  that  is  endured  be- 
cause it  cannot  be  avoided,  but  it  is  tolerated  no 
further  than  is  necessary  to  accomplish  the  end 
it  was  intended  to  serve,  the  money  being  land 
for  everything  else.  Equitable  conversion  is 
dependent  on  the  particular  object  to  be  attained 
by  it,  insomuch  that  if  the  property  be  more 
than  sufficient  for  it  the  surplus  passes,  at  the 
next  transmission,  as  if  it  had  not  been  con- 
verted at  all.  A  sale  for  partition,  therefore, 
works  a  conversion  of  the  form  without  a  trans- 
mutation of  the  essence ;  and  this  distinguishes 
it  from  a  sale  for  payment  of  debts,  of  which  the 
transmutation  is  the  primary  and  entire  intent. 

**So  far  was  this  distinction  carried  by  us  in 
Grider  v,  McClay  that  even  a  surplus  after  pay- 
ment of  debts  was  held  to  belong  to  the  adminis- 
trator and  not  the  heir;  in  which  I  thought 
established  analogies  were  transcended.  In  every 
judicial  sale  for  payment  of  debts,  however,  the 
money  raised  for  the  object  is  in  a  course  of  ad- 
ministration, and  no  process  Hes  against  it  to 
enforce  or  continue  a  lien  on  it;  but  money 
raised  incidentally  by  process  of  partition  is  land 
in  another  form,  and  attended  with  inheritable 
qualities." 

This  distinction,  although  drawn  by  a  very  great 
authority,  has  not  been  recognized  in  later  cases, 
and  will  not  bear  a  searching  analysis.  Whatever 
be  the  purpose  of  the  sale,  the  final  proceeds, 
that  is,  the  proceeds  which  remain  after  the  pur- 
poses of  the  sale  have  been  fulfilled,  is  realty. 
That  the  fund  remains  in  solution  longer  in 
the  one  case  than  the  other,  does  not  in  the 
least  alter  the  character  of  the  residuum^  which 
is  all  that  concerns  us  in  this  inquiry.  That  is 
always  real  estate,  whether  it  results  from  a  sale 
in  partition  or  from  a  sale  for  payment  of 
debts  or  maintenance.  A  later  and  eminent  au- 
thority has  said  (Foster's  Appeal,  24  P.  S.  Sm. 
391):  **When  the  purpose  of  conversion  is  at- 
tained conversion  ends,  or  more  accurately, 
re-conversion  takes  place.    •    •    •    If  land,  re- 
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niaining  in  specie  after  the  partnership  is  dis- 
solved and  wound  up,  and  all  the  purposes  of  its 
conversion  answered,  is  still  personal  estate,  how 
long  is  it  to  remain  so?  The  answer  is,  the 
moment  the  partnership  is  wound  up,  either  by 
decree,  judgment  or  agreement,  and  it  is  deter- 
mined that  it  no  longer  forms  a  part  of  the  part- 
nership stock,  and  is  not  required  for  its  piu:- 
poses." 

All  the  reasoning  of  Judge  Gibson  as  to  the 
effect  of  conversion  in  partition,  in  the  case  just 
quoted,  applies  with  equal  force  to  conversion 
effected  by  sales  for  other  purposes.  He  says: 
the  conversion  **is  tolerated  no  further  than  is 
necessary  to  accomplish  the  end  it  was  intended 
to  serve,  the  money  being  land  for  everything 
else."  Is  not  this  literally  true  of  sales  of  land 
for  payment  of  debts.  And  it  is  not  correct  to 
say,  without  qualification,  that  **the  money 
raised  for  the  payment  of  debts  is  in  a  course  of 
administration,  and  no  process  lies  against  it  to 
enforce  or  continue  a  lien  on  it,**  because  the 
surplus  of  the  fund  is  land  in  another  form,  and 
attended  with  inheritable  qualities  and  subject  to 
lien.  This  very  authority  admits  that  the  surplus 
arising  from  sales  for  payment  of  debts,  and  the 
proceeds  of  a  sale  in  partition  pass  to  the  first 
takers  as  real  estate.  Having  clothed  the  money 
with  that  character  in  both  cases,  upon  a  princi- 
ple equally  applicable  to  both,  the  attempt  to 
withdraw  that  character  at  an  earlier  stage  in  the 
one  case  than  in  the  other,  is  to  introduce  just 
that  *' uncertainty,  confusion,  and  litigation,** 
which  the  judges  have  so  feelingly  denounced. 

The  history  of  the  decisions  will  show  the 
gradual  obliteration  of  this  attempted  distinction. 
In  Clepper  z;.  Livergood  (5  W.  113),  the  share 
of  the  proceeds  allotted  in  partition  to  the  minor 
came  into  his  hands  as  realty,  and  on  his  death 
descended  as  realty.  This  case  came  under  the 
5th  section  of  the  Act  of  1794,  which  prescribed 
the  same  canon  of  descent  for  both  real  and  per- 
sonal estate.  Hence  whether  the  money  in  that 
case  was  held  to  have  been  converted  or  not,  the 
father,  inasmuch  as  it  came  ex  parte  tnaternay 
was  equally  precluded  from  taking  it  absolutely. 

In  Commonwealth  v.  Pool  (6  W.  32),  the 
daughter  of  the  intestate  was  awarded  $1114.90 
as  her  share  in  partition  of  her  father's  estate. 
It  was  held  that  this  money  in  her  hands,  so  far 
partook  of  the  character  of  real  estate,  that  it 
was  not  liable  for  a  debt  of  decedent  which  had 
been  barred  by  the  Act  of  1797,  in  favor  of  the 
heirs,  although  the  debt  was  a  subsisting  debt 
against  personal  estate. 

In  Spangler*s  Appeal  ^12  Har.  424)  the  origi- 
nal owner  of  the  land  aied ;  partition  was  then 
made,  and  parts  i  and  3  of  his  estate,  appraised 
and  taken  by  his  two  sons,  who  gave  recogni- 
zances to  the  widow  and  children  for  their  shares. 


Then  Anna,  a  daughter,  died,  leaving  a  husband 
and  child.  Two  remaining  parts  were  sold  after 
her  death.  Held  that  Anna  took  the  money  in 
her  life  as  realty,  but  it  went  to  her  husband  on 
her  death  as  personalty ;  tliat  the  other  two  parts 
came  to  the  son  as  realty,  and  that  the  father 
took  a  life  estate  in  it.  (Walker  v,  DeHaven,  14 
Wr.  loi.) 

In  Hay's  Appeal  (2  P.  F.  Sm.  449),  on  the 
death  of  the  decedent,  the  daughter  took  her 
share  in  the  proceeds  of  his  estate,  sold  under 
proceedings  in  partition.  She  afterwards  died, 
leaving  a  husband  and  three  children.  Two  of 
her  children  soon  afterwards  died  intestate.  *  It 
was  held  that  the  wife*s  share  was  realty,  but  that 
at  her  death  it  descended  as  personalty  to  her 
children,  subject  to  the  life  estate  of  her  husband. 
But  that  the  shares  of  the  deceased  children 
therein,  given  by  the  act,  became  personalty  at 
their  death,  and  passed  to  the  father  as  their  heir. 
This  decision  was  under  the  Act  of  March  29, 
1 83 1,  §  48,  which  provides  that  the  money 
awarded  in  partition  to  a  married  woman  shall 
be  awarded  to  her  husband  as  if  it  were  real 
estate.  Strong  J.  said:  **The  effect -of  this 
provision  is  not  to  prevent  a  conversion  of  a 
wife's  real  estate  into  personalty  by  an  Orphans' 
Court  sale,  but  to  restrict  the  husband's  interest 
in  the  proceeds  of  such  sales,  and  to  determine 
to  whom  the  purchase-money  shall  belong,  sub- 
ject to  the  husband's  life  interest.  .  .  .  Two 
of  the  children  having  died  in  the  lifetime  of  their 
father,  in  their  minority  and  without  issue,  their 
shares  descended  to  their  father.  For  it  de- 
scended as  personalty,  which  it  actually  was. 
The  provision  in  the  Act  of  Assembly  extended 
no  further  than  to  regulate  the  first  descent,  and 
prevent  the  fund  from  passing  directly  from  the 
wife  to  the  husband.  After  it  had  vested  in  the 
heirs  it  was  no  longer  real  estate  for  any  purpose, 
and  on  their  subsequent  death  it  went  to  their 
personal  representatives,  and  through  them  to 
their  father.  Such  is  the  rule  asserted  in  Pen- 
nell's  Appeal,  (8  Har.  515),  and  in  Dyer  r.  Cor- 
nell (4  Barr,  359)." 

In  McCune's  Appeal  (15  P.  F.  Sm.  450),  John 
McCune  died,  leaving  a  widow,  children,  and 
Anna,  a  granddaughter,  the  daughter  of  a  de- 
ceased child.  Under  proceedings  in  partition, 
her  share  of  the  estate  was  paid  to  her  guardian. 
Anna  died,  a  minor,  unmarried.  Thompson, 
Chief  Justice,  said:  **Thc  guardian  of  the  intes- 
tate recovered  the  share  of  his  ward  in  her  grand- 
father's estate,  through  proceedings  in  partition 
of  that  estate.  The  first  descent  to  her  was  in 
the  character  in  which  the  share  existed,  vix.,  as 
land,  although  converted  into  money.  After  a 
time  she  died,  and  the  question  now  is,  to  whom 
does  the  unexpended  balance  of  Anna's  share 
pass?    This  is  easily  answered.    It  being  the 
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second  descent,  the  money  undoubtedly  passed 
as  money  and  not  land.   (Hay*s  Appeal,  2  P.  F. 

Sm.  449-)" 

The  rule  laid  down  by  these  authorities  seems 
of  easy  application  to  the  case  in  point.  The 
share  of  the  partnership  real  estate  of  Dr.  Eckert, 
which  came  to  H.  Trevor  Eckert  in  his  lifetime, 
came  to  him  as  realty ;  Charles  M.  Eckert  took 
one-half  of  this  share  on  the  second  descent,  and 
it  pa^ed  from  him  to  his  mother  as  personalty. 
So  the  share  of  the  proceeds  of  the  land  of  Dr. 
Eckert,  sold  after  IJ.  Trevor's  death,  which  was 
awarded  to  the  executors  of  H.  Trevor,  came  to 
them  as  realty,  and  passed  under  the  devise  to 
Charles  M.  as  realty;  but  on  his  death  it  went  to 
his  mother  as  personalty. 

The  share  in  partition  of  the  partnership  real 
estate  which  was  awarded  to  the  guardian  of 
Charles  M.  Eckert,  came  to  him  as  land,  and  on 
the  death  of  the  minor,  following  the  rule  in 
McCune*s  Appeal,  it  passed  to  his  mother  in  a 
second  transmission  as  personalty. 

The  descent  of  the  proceeds  of  the  real  estate 
sold  under  the  Price  Act  is  governed  by  the  7  th 
section  of  that  act,  to  wit:  **  That  no  purchase 
or  sale  by  authority  of  this  act  shall  change  the 
course  of  descent  or  the  transmission  of  any  pro- 
perty changed  in  its  nature  by  virtue  thereof,  as 
respects  persons  who  are  not  of  competent  ability 
to  dispose  of  it.** 

Charles  M.  Eckert  took  this  portion  as  realty, 
and  he  was  precluded  by  his  non-age  from  work- 
ing any  change  in  its  character.  Under  this 
section  of  the  act  it  was  transmitted  at  his  death 
as  real  estate. 

The  5  th  exception  to  the  auditor's  report  is 
sustained,  and  the  report  is  recommitted  to  the 
auditor  for  correction,  in  accordance  with  the 
terms  of  this  decision. 

Opinion  by  Ashman,  J. 

\Note, — The  case  has  been  since  settled  by  mutual  con- 
sent of  the  parties  in  interest,  in  accordance  with  the 
opinion  of  the  Court] 


May  22, 1878. 

Dyre'8  Estate. 

Costs —  When  payable  out  of  estate  of  decedent-^ 

Liability  for — Examiner's  fee  part  of  costs — 

Practice. 

Sur  petition  for  order  on  the  administrator  to 
pay  examiner's  fee,  and  answer. 

The  petition  of  James  F.  Lynd  set  forth  that 
letters  of  administration  on  the  estate  of  Charles 
Dyre,  deceased,  were  granted  to  John  Hanna, 
Esq.,  on  January  i8th,  1875  >  ^^  ^"^  March 
oth,  1875,  ^^  alleged  will  was  presented  to  the 
Register  of  Wills,  and  by  him  refused  probate  ; 
that  in  an  appeal  from  the  action  of  the  register 


the  petitioner  was  appointed  examiner ;  that  all 
the  counsel  representing  the  various  interests  in 
the  estate  fixed  the  fee  of  the  examiner  at  I500, 
and  drew  up  and  signed  an  agreement  that  the 
administrator  should  pay  that  amount  to  him; 
that  upon  presenting  this  agreement  to  the  ad- 
ministrator, with  the  request  that  he  should  pay 
the  fee,  he  refused  to  do  so,  and  the  petitioner 
therefore  prays  the  Court  for  an  order  on  him  to 
pay. 

The  Court  awarded  a  citation  to  the  adminis- 
trator to  show  cause  why  he  should  not  pay  the 
examiner's  fee,  and  an  answer  was  filed,  setting 
forth  that  the  examiner  was  appointed  to  take 
testimony  in  an  appeal  by  one  Joseph  Peters,  the 
executor  named  in  the  alleged  will  which  was 
refused  admission  to  probate ;  that  the  appoint- 
ment of  examiner  was  made  upon  a  rule  granted 
in  favor  of  the  alleged  executor's  right  to  claim 
letters  testamentary ;  that  the  estate  of  decedent 
is  not  a  party  to  these  proceedings,  and  therefore 
cannot  be  held  liable  for  the  payment  of  this 
fee ;  that  the  agreement  referred  to  in  the  peti- 
tion is  not  such  a  writing  or  order  as  to  bind  the 
administrator  for  the  payment  of  the  said  sum  of 
money ;  that  some  of  the  parties  named  in  the 
alleged  will  as  devisees  and  legatees  have  not 
signed  the  order  or  agreement,  and  that  it  is  im- 
perfect in  this  respect. 

Ashhurstf  for  the  petitioner. 
The  Orphans'  Court  is  a  Court  of  Chancery, 
with  full  equity  powers.     It  has  discretion   to 
order  who  shall  pay  costs,  and  often  pays  them 
out  of  decedents'  estates. 

Shollenberger's  Appeal,  9  Harris,  337. 
Stokely's  Estate,  7  Harris,  484. 
2  Daniell's  Ch.  PI.  1457. 
''Costs"  includes  fees  of  officers,  and  are  to 
be  paid  in  advance.     The  examiner  is  an  officer 
of  the  Court. 

Penna.  R.  R.  Co.  v.  Keiffer,  10  Harris,  356. 
An  examiner  will  be  allowed  his  fee  out  of  an 
estate  after  taking  testimony  in  a  contest  between 
a  devisee  and  executor. 

Soley's  Estate,  3  Weekly  Notes,  80. 
Counsel  of  respective  parties  to  a  litigation 
have  authority  to  bind  them  as  to  costs. 
Marvine  v,  Drexel,  i  Weekly  Notes,  323. 
Mooney  v,  Carlin,  Id.  92. 
Sherman  v.  Brenner,  Id.  193. 

C.  A.  V. 
June  1, 1878.   The  Court  granted  the  prayer 
of  the  petition. 
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Charlton's  Estate. 


May  22,  1878. 


Administrators — Liability  of,  for  funds  distributed 

before  filing  of  bill  of  review — Notice — Practice 

— Act  of  Oct.  13, 1840. 

Sur  exceptions  to  Master's  report. 

From  the  Master's  report  the  following  facts 
appeared.  The  account  of  Thomas  Stewart,  the 
administrator  of  Mary  Ann  Charlton,  was  filed 
Feb.  5,  1876,  and  confirmed  nisi  the  following 
April,  and  the  balance  awarded  to  Mary  Ann 
Conrad,  decedent's  daughter.  On  April  27th,  a 
petition  was  filed  by  William  H.  Charlton,  the 
alleged  husband  of  the  decedent,  praying  for  a 
rehearing,  and  the  adjudication  was  accordingly 
opened.  On  October  31st,  a  supplemental  ad- 
judication was  filed,  disallowing  Charlton's  claim, 
but  exceptions  to  the  adjudication  were  sustained 
by  the  Court  (3  Weekly  Notes,  305),  allowing 
him  to  participate  as  the  husband  of  the  decedent 
in  the  distribution  of  the  estate.  From  this  de- 
cree the  administrator,  having  previously  paid  the 
entire  balance  in  his  hand  to  Mary  Ann  Conrad, 
appealed,  and  the  Supreme  Court  reversed  the 
decree  and  remitted  the  record  to  this  Court  for 
a  further  hearing.  (Stewart's  Appeal,  Charlton's 
Estate,  5  Weekly  Notes,  136.)  An  Examiner 
and  Master  was  subsequently  appointed  to  take 
testimony  to  find  the  amount,  if  any,  distributed 
by  the  administrator  prior  to  the  notice  of  filing 
the  exceptions  of  William  H.  Charlton,  and  the 
Master  found  that,  after  that  time  the  adminis- 
trator refused  to  make  further  payments,  and  was 
consequently  protected  by  the  Act  of  Oct.  13, 
1840  (Purd.  Dig.,  1 109,  PI.  49).  To  this  finding 
exceptions  were  filed. 

H,  jF,  Hepburn,  for  the  exceptant. 

Pierce  Archer  Jr.,  contra. 

June  I,  1878.  The  Court.  The  exceptions 
to  the  adjudication  having  been  considered  by  the 
Supreme  Court  in  the  light  of  a  bill  of  review 
(Stewart's  Appeal,  5  Weekly  Notes,  137),  testi- 
mony has  been  taken  to  ascertain  the  amount,  if 
any,  distributed  by  the  administrator  prior  to 
notice  of  the  filing  of  the  exceptions.  From  the 
report  of  the  Master  and  Examiner,  it  appears  that 
the  administrator  paid  to  the  daughter  of  dece- 
dent, in  the  aggregate,  the  sum  of  1^1850  before 
the  filing  of  his  account,  and  after  that  time  re- 
fused to  make  further  payments  until  it  had  been 
audited  and  confirmed. 

On  April  24th,  1876,  the  adjudication  award- 
ing 1^2351.56  to  the  daughter,  as  sole  heir  and 
distributee,  was  confirmed  absolutely.    And,  on 


May  6th,  1876,  upon  the  petition  of  Mary  Ann 
Conrad,  the  distributee,  setting  forth  that  she  had 
been  paid  by  the  administratoi:  $1850,  on  account 
of  the  amount  awarded  to  her,  he  was  ordered  to 
pay  the  balance  due  before  May  13th,  1876. 
The  administrator  complied  with  the  order  of 
the  Court,  and,  on  May  9,  1876,  paid  said  Mary 
Ann  Conrad  1^488.16.  She  thereupon  executed 
and  delivered  to  him  a  formal  release  from  all 
claims  and  demands,  and  received  from  the  ad- 
ministrator the  notes  and  due  bills  she  had  given 
him  from  time  to  time  as  evidence  of  the  partial 
payments  to  her. 

Neither  the  administrator  nor  his  counsel  had 
notice  of  the  filing  of  the  exceptions  of  April  2  7  A, 
1876,  until  after  the  entire  balance  of  the  estate 
in  his  hands  had  been  actually  paid  to  the  distri- 
Dutee  in  accordance  with  the  decree  of  the  Court. 
But  it  was  argued  that  the  payments  made  prior  to 
the  order  directing  the  administrator  to  pay  the 
balance  of  1^488.16  to  Mary  Ann  Conrad,  were 
**  voluntary,*'  unauthorized  by  the  Court,  and 
should  not  be  considered  as  having  been  distri- 
buted, within  the  meaning  of  the  Act  of  April 
1 3th,  1 840.  But  we  are  unable  to  adopt  this  view. 
Immediately  upon  the  confirmation  of  the  adju- 
dication, the  distributee  became  entitled  to  de- 
mand of  the  administrator  the  amount  of  the 
award,  and  without  any  further  order  of  the 
Court.  And  it  cannot  be  doubted  that  the  ad- 
ministrator had  full  authority  to  make  a  partial 
distribution,  prior  to  the  confirmation  of  his  ac- 
count, nevertheless,  at  his  own  risk.  (Act  of 
February  24,  1834,  Purdon,  448,  pi.  210.) 

If  no  debt  or  other  demand  against  the  dece- 
dent was  presented  at  the  audit  and  allowed  by 
the  Court,  he  would  be  entitled  to  credit  for  the 
amount  so  distributed,  as  against  the  share  of  each 
legatee  or  distributee.  This  is  of  frequent  occur- 
rence in  the  settlement  of  estates.  In  this  in- 
stance, the  **balance  found  due,"  in  the  language 
of  the  Act  of  1840,  was  ascertained  by  the  Court 
before  final  distribution,  and  this  was  "actually 
paid  and  discharged  by"  the  administrator,  before 
notice  of  the  exceptions  to  the  decree. 

This  being  the  case,  the  exceptions  should  have 
been  dismissed,  for  the  reason  as  stated  by  Shars- 
wooD,  J.,  in  Stewart's  Appeal  (supra),  **  both  the 
express  provision  of  the  Act  of  1840,  and  the  plain 
dictates  of  justice  and  equity,  require  that  the  ap- 
pellant should  be  protected." 

The  exceptions  are  dismissed,  and  decree  en- 
tered in  accordance  with  this  opinion. 

Opinion  by  Hanna^  P.  J. 
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Weekly  Notes  of  Cases. 


Vou  v.]     THURSDA  Y,  JUNE  27.  1878.      [No.  22. 


S6upreme  Court. 


Jan.  *76.  March  25,  1878. 

Baldwin's  Appeal. 

Execution — Attachment-execution — Lien  of — 
Distribution  where  several  writs  of  attachment- 
execution  are  served  on  the  same  day. 

When  several  writs  of  attachment-executioahave  gone 
into  the  sheriff's  hands,  and  have  also  been  served  on  the 
same  day,  no  preference  can  be  given,  but  distribution  of 
the  fund  in  the  hands  of  the  garnishee  must  be  made  to 
all  pro  rata. 

Per  Gordon,  J.  The  intent  of  J  40  of  the  Act  of 
June  16, 1836,  requiring  the  sheriff,  upon  receiving  a  writ 
o{  fieri  facias,  to  endorse  thereon  the  month,  year,  and 
hour  of  the  day  of  such  reecipt,  is  not  to  furnish  data  for 
distribution,  but  to  prevent  injury  to  honest  purchasers. 

Long's  Appeal  (ii  H.  297)  and  Yelverton  v.  Burton 
(2  C.  355)  followed,  and  the  rules  therein  laid  down  ap- 
plied to  the  writ  of  attachment-execution. 

Appeal  from  the  Common  Pleas  of  Delaware 
County. 

This  was  an  appeal  from  a  decree  sustaining 
exceptions  to  the  report  of  the  auditor  appointed 
to  distribute  funds  attached  in  the  hands  of  a  gar- 
nishee by  judgment  creditors  of  Samuel  C.  Bon- 
sall,  under  the  following  circumstances:  On  April 
23d,  1875,  Richard  L.  Jones  having  two  judg- 
ments, the  one  of  jf  264.96,  the  other  of  I729. 16, 
against  Bonsall,  under  two  writs  of  attachment- 
execution  attached  six  shares  of  stock  in  the 
**  Upper  Darby  Building  and  Loan  Association.** 
These  writs  were  placed  in  the  hands  of  the  sheriff 
at  3.25  P.  M.  and  3.30  P.  M.  respectively  upon- 
the  same  day.  B.  C.  Baldwin,  having  a  judgment 
of  $2177.59  against  Bonsall,  also  issued  a  writ  of 
attachment-execution  to  attach  the  same  stock, 
which  writ  was  placed  in  the  hands  of  the  sheriff 
at  5.45  P.  M.  of  the  same  day.  To  these  writs 
the  sheriff  returned  that  he  served  them  all  on 
the  garnishee  on  the  24th  of  April,  1875 ;  the 
first  two  at  12.30  P.  M.,  and  the  last  one  at  12.35 
P.  M.  Interrogatories  having  been  filed  in  each 
case,  the  garnishee  answered  in  each  case,  admit- 
ting the  sum  of  I633.18  in  its  hands  subject  to 
the  attachments. 

The  auditor  (G.  E.  Darlington)  reported  that 
the  debts  in  the  several  attachments  should  all 
participate  pro  rata  in  the  fund  for  distribution. 
The  Court  below  sustained  exceptions  to  this 


report,  and  awarded  the  fund  to  R.  L.  Jones  on 
his  two  attachments;  whereupon  Baldwin  took 
this  appeal,  assigning  as  error  the  decree  of  the 
Court. 
Jf,  C,  Howard,  for  the  appellant. 
The  foreign  attachment  law  is  the  parent  of 
the  attachment-execution,  and  after  service  of 
the  writ  under  the  latter,  we  are  obliged  to  look 
to  the  former  for  all  subsequent  steps  in  the  pro- 
cess. 

Sheetz  v.  ITobensack,  8  H.  412. 
There  is  no  priority  as  to  payment  between 
several  writs  of  foreign  attachment  served  or  lev- 
ied on  the  same  day. 

Long's  Appeal,  11  H.  297. 

Yelverton  v.  Burton,  2  C.  355. 
An  attachment-execution  is  not  a  writ  of  exe- 
cution like  a  fi.  fa.  The  lien  of  the  former  re- 
lates from  service ;  the  latter  is  binding  from  the 
moment  when  left  with  the  sheriff.  There  is  a 
broad  distinction  between  the  two. 

Gemmill  v,  Butler,  4  Barr,  232. 

Swanger  v.  Snyder,  14  Wright,  218. 

Bancord  v,  Parker,  1 5  Sm.  336. 
It  being  clear  that  the  attachment  is  a  lien 
only  from  the  time  of  service,  to  give  priority  to 
one  writ  served  on  the  fractional  part  of  a  day 
before  another  writ,  would  be  attended  with 
serious  difficulties,  and  in  many  cases  would  de- 
feat the  very  preference  to  the  vigilant  intended 
to  be  secured  by  such  a  rule. 

E.  Levis  (with  whom  wasy.  J.  Lewis)  y  for  the 
appellee. 

An  attachment  under  the  Act  of  1836  is  a  pro- 
cess to  enforce  judgment,  and  is  in  substance,  if 
not  in  form,  an  execution. 

Wray  v,  Tammany,  i  H.  394. 

Hall  V,  Holmes,  4  B.  250. 

Newlin  v,  Scott,  2  C.  103. 

Kase  V,  Kase,  10  Id.  131. 

Lewis  z/.  Lewis,  ii  Wr.  127. 

Strouss  V,  Becker,  8  Id.  206. 

Franklin  v.  Rush,  I  Phila.  R.  571. 
The  provision  requiring  the  sheriff  to  endorse 
thereon  the  day  of  the  month,  the  year,  and  the 
hour  of  the  day  when  the  writ  of  execution  comes 
to  his  hands,  is  general,  and  applies,  by  the  ex- 
press words  of  the  statute,  to  writs  oi  fieri  facias 
and  to  other  writs  of  execution. 

Executions  issued  the  same  day,  and  delivered 
to  the  sheriff  at  different  periods  of  the  day,  must 
be  paid  out  of  the  proceeds,  in  the  order  as  to 
time  in  which  they  come  to  his  hands. 

Ulrich  V.  Dreyer,  2  W.  303. 

Shafner  v,  Gilmore,  3  W.  &  S.  438. 

May  6,  1878.  The  Court.  At  common 
lacw  2i  fieri  facias  had  relation  to  its  teste,  and 
bound  the  defendant's  goods  from  that  time ;  so 
that,  if  he  sold  them  afterwards,  they  might  still 
be  taken  in  execution.     (Rob.  Dig.  320.) 

As  this  often  worked  great  injustice  to  tnma 
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^e  purchasers,  the  Act  of  Car.  II.,  ch.  3,  pro- 
vided, among  other  things,  that  2k  fieri  facias  y  or 
etJier  writ  of  execution^  should  bind  the  property 
or  goods  of  the  person  against  whom  it  is  issued 
only  from  the  time  such  writ  should  be  delivered 
to  the  officer  by  whom  it  was  to  be  executed, 
and  he  was  required  to  endorse,  upon  the  back 
thereof,  the  day  of  the  month  and  year  when  he 
received  the  same.  (Id.  310.)  Our  Act  of  June 
16,  1836,  is  in  effect  a  transcript  of  the  above, 
and  embraces  the  same  intent,  to  wit,  the  limita- 
tion of  the  lien  of  the  writ  oi  fieri  facias  ^  as  it 
stood  at  common  law,  to  the  time  of  its  receipt 
by  the  executive  officer.  The  two  statutes  differ 
only  in  this:  that,  by  the  former,  the  day  and 
year  only,  when  the  writ  came  to  hand,  were  to 
be  endorsed,  thus  leaving  the  lien  to  cover  the 
whole  of  the  day  on  which  the  writ  was  received, 
whilst  the  latter  requires  the  endorsement  of  the 
hour  also,  and  so  limits  the  lien  to  the  fraction 
of  a  day. 

The  intent  of  both  acts  is,  however,  the  same; 
not  to  furnish  data  for  distribution,  but  to  pre- 
vent injury  \o  honest  purchasers.  As  was  said 
in  Long's  Ap.  (11  Har.  297),  the  practice  of 
paying  writs  oi fieri  facias  out  of  the  proceeds  of 
the  defendant's  personal  property,  in  the  order 
to  which  they  are  delivered  to  the  sheriff,  rests 
upon  usage  sanctioned  by  the  Act,  and  not  on 
principle.  It  is,  then,  obvious  that  the  Act  just 
recited  can  have  no  bearing  upon  the  writ  called 
** attachment-execution,"  since  it  is  not  such  an 
execution  as  does  now,  or  ever  did,  bind  the  de- 
fendant's goods  from  its .  teste ^  or  even  from  the 
time  it  came  into  the  sheriffs  hands,  but  only 
from  the  time  of  service  upon  the  garnishee,  or 
levy  upon  the  goods  themselves.  The  execution 
of  such  a  writ,  from  its  very  nature,  never  could 
work  detriment  to  good  faith  purchasers,  and, 
therefore,  from  it  they  never  needed  protection. 
It  follows  that,  if  we  adopt  the  usage  above  men- 
tioned, we  must  do  so  without  the  sanction  of 
the  Act.  This,  however,  will  not  do,  for  the 
statute  which  creates  this  writ  interposes  and  di- 
rects us  to  look  for  rules  and  analogies  in  the 
laws  governing  foreign  attachments.  The  process 
to  levy  an  execution  upon  stock  is  declared  to  be 
in  the  nature  of  an  attachment ^  and  ^^frorn  and 
after  the  service  of  such  writ,  all  stock  belonging 
to  the  defendant  in  the  corporation  upon  which 
service  shall  be  so  made,  and  all  debts  and  de- 
posits of  money,  and  all  other  effects  belonging 
or  due  to  the  defendant  by  the  person  or  corpo- 
ration upon  which  service  shall  be  so  made,  shall 
remain  attcuhed  in  the  hands  of  such  corporation 
or  person  in  the  manner  heretofore  practised  and 
ai&wedin  the  case  of  foreign  cUtachment^ 

Whilst,  therefore,  this  process  may  be  regarded 
as  an  execution  in  that  it  is  intended  to  carry 
into  effect  the  final  judgment  of  the  Court,  and 


not  merely  to  compel  appearance;  yet  it  is  want- 
ing in  some  of  the  important  features  of  such  a 
writ,  and  in  this  notably:  that  it  is  not  in  itself 
final,  but  requires  execution  for  its  enforcement. 
We  think,  therefore,  that  this  process  is  nearest 
of  kin  to  the  foreign  attachment,  and  that  the 
rules  governing  that  writ  must  also  govern  this 
one.  Having  arrived  at  this  conclusion,  we  do 
not  hesitate  to  adopt  the  rule  settled  by  Long's 
Ap.  (11  Har.  297)  and  Yelverton  v.  Burton  (2 
Casey,  355),  that  is  to  say,  the  several  writs  of 
attachment  having  gone  into  the  sherifTs  hands, 
and  having  also  been  served  on  the  same  day,  no 
preference  can  be  given  to  either,  but  distribu- 
tion must  be  made  to  them  pro  rcUa, 

The  decree  of  the  Court  below  is  reversed,  the 
report  of  the  auditor  is  reinstated,  and  distribu- 
tion ordered  accordingly.  It  is  further  ordered 
that  the  costs  be  paid  by  the  appellee. 

Opinion  by  Gordon,  J.  Agnew,  C.  J.,  ab- 
sent. 


Oct  &  Nov.  *77, 3. 

Guthrie  v.  Kerr. 


Oct.  19, 1877. 


Right  of  party  to  sue  upon  a  contract  made  with 
and  for  another — Privity  of  contract — Dece- 
denfs  estate — Jurisdiction — Common  Fleas 
cannot  order  the  probate  of  wills. 

The  rule  that  when  one  person  having  money  belonging 
to  another,  and  having  agreed  with  that  other  to  pay  it  to 
a  third,  an  action  will  lie  by  the  person  benefici^y  inte- 
rested,  does  not  extend  to  cases  where  the  contract  is  for 
the  benefit  of  the  contracting  parly,  and  the  third  person  is 
a  stranger  to  the  contract  and  the  consideration. 

"Where  a  contract  to  pay  money  leaves  the  promisor 
liable  to  an  action  by  the  promisee  or  his  personal  repre- 
sentatives, an  action  cannot  be  maintained  by  a  third  per- 
son beneficially  interested  in  the  subject-matter  of  the  coo- 
tract. 

A  Judge  of  the  Court  of  Common  Pleas  has  no  power 
to  order  the  admission  of  a  will  to  probate. 

Common  law  proceedings  by  a  legatee  against  a  debtor 
of  the  decedent's  estate  cannot  be  maintained. 

Per  Woodward,  J.  *<  The  attempt  to  marshal  and 
distribute  the  assets  of  a  decedent's  estate  through  common 
law  forms  b  always  awkard,  cumbrous,  and  unsafe." 

Blymire  v.  Boistle,  6  W.  182,  followed. 

Error  to  the  Common  Pleas  of  Clarion  County. 

Debt,  by  Rebecca  Kerr  against  James  W.  Guth- 
rie. The  narr.  recited  the  agreements  and  will 
hereinafter  set  forth.  Pleas  nil  debet,  payment 
with  leave,  etc.     The  facts  were  as  follows : — 

The  plaintiff  and  defendant  were  brother  and 
sister,  the  children  of  Alexander  Guthrie.  On 
May  1 6th,  1840,  Alexander  Guthrie  conveyed  all 
his  property,  real  and  personal  (with  certain 
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specified  exceptions),  to  his  son  James  W.  Guth- 
rie, the  defendant,  the  latter  agreeing  to  pay 
?57So  to  support  his  father  in  a,  suitable  manner, 
and  to  "pay,  if  required,  an  additional  sum  of 
^500.  On  January  26th,  1844,  the  following 
supplemental  agreement,  ratifying  and  explain- 
ing the  former  one,  was  entered  into : — 

(After  reciting  the  original  agreement.)  It  is  under- 
stood between  the  parties  that  all  the  estate  of  Alex. 
Guthrie,  Sr.,  of  whatever  kind,  whether  real,  mixed,  or 
personal,  as  well  as  all  debts  due  and  owing  to  the  said 
Alex.  Guthrie,  Sr. ,  of  whatever  nature  and  kind,  .... 
was,  by  the  said  article  of  agreement,  and  is  hereby  trans- 
ferred to  the  said  Tas.  W.  Guthrie,  with  the  exception  of 
the  household  and  kitchen  furniture,  and  all  the  homed 
cattle  now  in  possession  of  the  said  Alex.  Guthrie,  Sr.,  or 
his  daughter  Rebecca,  or  his  son  Isaiah ;  and  it  is  further 
understood  between  the  parties  to  the  said  agreement,  and 
they  do  understand  the  covenant  and  agreements  on  the 
port  of  the  said  J.  W.  Guthrie  to  be  kept  and  performed 
as  follows,  viz.,  the  amount  of  the  consideration  in  the 
said  agreement  to  be  paid  by  the  said  J.  W.  Guthrie  is 
^250,  which  said  sum  is  not  to  bear  interest  until  the  expi- 
ration of  one  year  after  the  death  of  the  said  Alex.  Guthrie, 
Sr. ;  and  it  is  further  understood  between  the  parties  that 
any  money,  or  its  equivalent,  that  the  said  Tas.  W.  Guth- 
rie may  heretofore  have  paid,  or  may  hereafter  pay,  to  any 
of  my  children,  for  which  he  will  produce  their  receipts, 
are  to  be  taken  as  a  credit  on  the  agreement  hereinbefore 
recited,  provided  said  payments  shall  not  exceed  the 
amount  given  and  bequeathed  to  them  respectively  by  my 
last  will  and  testament,  and  the  said  J.  W.  Guthrie  is  not 
to  charge  interest  on  any  moneys  he  has  paid  to  or  ad- 
vanced for  any  of  the  heirs  or  legatees  mentioned  in,  my 
will,  unless  such  payments  shall  exceed  the  amount  of 
the  said  legacies,  then  interest  to  be  charged  for  the  ex- 
cess ;  and  it  is  further  understood  by  the  said  agreement, 
and  it  is  hereby  agreed,  that  the  said  Jas.  W.  Guthrie  will, 
in  a  decent,  comfortable,  and  respectable  manner,  support 
and  maintain  his  said  father,  Alexander  Guthrie,  during 
lis  lifetime. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals  this  26th  of  January,  1844. 

Alexander  Guthrie,  Sen.    [seal.] 
J.  W.  Guthrie.  [seal.] 

Attest: 

Tames  Campbell, 

Thos.  Sutton. 

A  receipt  of  ^200  on  the  same  day  was  in- 
dorsed thereon  and  signed  by  Alexander. 

It  did  not  appear  that  at  the  time  of  making 
this  agreement,  Alexander  Guthrie  had  made  any 
will ;  but  at  a  former  trial  of  the  cause  there  was 
offered  in  evidence  a  paper,  purporting  to  be  a 
will,  bearing  date  January  5th,  1846,  and  proved 
by  the  subscribing  witnesses  on  March  25th,  1852, 
the  jurat  being  duly  administered  and  attested  by 
the  register.  Upon  the  same  day  a  renunciation 
of  the  rights  of  executorship  was  filed  by  the  ex- 
ecutors named.  The  paper  was  never  registered, 
nor  did  it  appear  that  it  remained  in  the  custody 
of  the  register.  The  defendant  having  objected 
to  its  admission  in  evidence,  the  Court  made  a 
verbal  order  upon  the  register  to  record  the  same, 
withdrew  a  juror,  and  continued  the  cause. 

At  the  subsequent  trial,  the  same  paper  was 


again    offered    in    evidence,    having    endorsed 
thereon : — 

"  Filed  February  2d,  1876,  and  ordered  to  be  recorded 
by  the  Court. 

O.  E.  Nail,  Register." 

The  offer  was  objected  to  by  defendant.  Ob- 
jection overruled.  Exception.  (First  assignment 
of  error.) 

The  will  devised  and  bequeathed  to  testator's 
daughters,  Jane  Fleming  and  Margaret  Corbett, 
$800,  to  his  son  William  I850,  and  to  his  daugh- 
ter Rebecca  (the  plaintiff)  $2300  and  the  residue 
of  his  estate,  and  $400  to  his  executors  to  be  dis- 
'  tributed  to  specified  charities. 

It  farther  provided,  inter  alia^  as  follows : — 

It  is  further  my  will  and  desire  that  any  money,  or  its 
equivalent,  that  my  son  James  W.  may  heretofore  have 
paid  or  expended  for  the  use  and  beneBt  of  my  children 
hereinbefore  named,  or  that  he  may  hereafter  pay  or  ex- 
pend for  their  benefit,  for  which  he  shall  produce  their  re- 
ceipts to  my  executors,  shall  be  taken  and  received  by 
them  as  payments  to  be  applied  on  the  agreement  between 
myself  and  him,  of  the  date  of  January  26th,  A.  D.  1844, 
and  shall  also  be  considered  and  taken  by  them  as  pay- 
ments, or  part  payments,  of  the  specific  sums  hereinbefore 
bequeathed,  provided  the  said  receipts  shall  set  forih  and 
specify  that  they  are  to  be  applied  as  payments  on  the 
legacies  aforesaid ;  and  provided  that  the  payments  made 
by  him  to  my  other  children  shall  in  no  case  exceed  the 
sums  to  them  respectively  bequeathed. 

And  it  is  further  my  will  and  desire,  that  my  son  James 
W.  shall  not  be  required  to  pay  any  of  the  legacies  afore- 
said, nor  interest  thereon,  until  the  expiration  of  one  year 
after  my  decease,  neither  shall  he  be  entitled  to  receive 
any  interest  for  any  money  heretofore  paid,  or  which  he 
may  hereafter  pay,  to  any  of  my  said  children  on  the  lega- 
cies hereinbefore  bequeathed  until  the  time  aforesaid. 

....  And  it  is  further  my  will  and  desire,  that  any 
receipts  that  my  son  James  W.  now  holds  against  me,  or 
that  he  may  hereafter  obtain  (unless  drawn  and  expressly 
stated  to  be  payments  on  the  said  article  of  agreement  be- 
tween my  son  James  W.  and  myself),  are  not  to  be  re- 
ceived or  taken  as  payments  on  the  same,  they  having 
been  given  for  money  advanced  to  me  for  my  support  and 
maintenance,  which,  by  the  terms  of  said  article,  he  is 
bound  to  furnish  me  in  addition  to  the  other  considerations 
therein  expressed,  and  also  to  pay  all  debts  that  may  exist 
at  the  time  of  my  decease,  which  shall  have  been  con- 
tracted for  my  support  and  maintenance  as  aforesaid. 

The  defendant  offered  in  evidence  the  follow- 
ing paper: — 

I  agree  that  whatever  amount  J.  W.  Guthrie  has  paid, 
or  may  pay  hereafter  to  or  for  William  Guthrie,  Peggy 
Corbett,  Jane  Fleming,  Rebecca  Guthrie,  or  Isaiah  Guth- 
rie, shall  be  a  credit  on  his  contract  made  with  me  on  the 
1 6th  day  of  May  last.  [First  agreement.]  Witness  my 
hand,  this  1 6th  day  of  October,  A.  D.  one  thousand  eight 
hundred  and  forty. 

Alexander  Guthrie. 

Witness  present. 

Objected  to.  Objection  sustained.  Exception. 
(Second  assignment  of  error.) 

Receipts  to  the  amount  of  1^2575.86  were  ad- 
mitted, leaving  the  entire  balance  due  upon  the 
agreement  if 3734. 14. 

Defendant's    counsel   requested    the    Court 
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(Jenks,  p.  J.)  to  charge  that  **  under  the  plead- 
ings and  evidence  the  plaintiffs  cannot  recover." 
Which  was  answered  as  follows:  **We  reserve 
the  question  raised  by  this  point." 

In  the  general  charge,  his  Honor  said,  inter 
alia :  *'  The  consideration  mentioned  in  the  ar- 
ticle is  $6250,  to  be  paid  by  J.  W.  Guthrie. 
$2Qo  of  this  was  paid  when  the  article  was  signed, 
leaving  the  sum  of  $6050.  This  sum,  less  the 
debts  and  expenses  of  administration,  would  con- 
stitute the  fund  out  of  which  the  legacies  were  to 
be  paid,  pro  rata.  Whether  the  money  referred 
to  in  these  receipts  and  orders  was  paid,  and 
what  part  thereof  was  paid,  and  whether  it  was 
paid  outside  of  the  maintenance  and  support  of 
Alexander  Guthrie,  and  what  part  thereof,  are 
questions  to  be  determined  by  the  jury." 

Verdict  for  plaintiff  {$3 75 9. 82,  subject  to  the 
question  reserved. 

The  Court  subsequently  entered  judgment  for 
plaintiff.  Defendant  took  this  writ,  assigning  as 
error  (ist  and  2d)  the  admission  and  rejection  of 
testimony  as  above,  and  (5th)  the  entry  of  judg- 
ment for  plaintiff  upon  the  point  reserved. 

B,  J,  Reid  (with  whom  were  Wilson  and 
Jenks)y  for  plaintiff  in  error. 

(i)  There  was  no  contractual  relation  between 
the  plaintiff  and  the  defendant :  the  form  of  action 
was  therefore  wrong. 

Beach  v,  Morris,  12  S.  &  R.  16. 
Robertson  z/.  Reed,  ii  Wr.  115. 

The  only  case  where  the  promisor  is  liable  to 
an  action  by  a  third  person  is,  where  he  was  not 
liable  to  the  promisee  at  the  time  the  contract 
was  made. 

Blymirc  v,  Boistle,  6  W.  182. 

The  Court  of  Common  Pleas  has  no  jurisdic- 
tion to  marshal  the  assets  of  a  decedent's  estate. 
Whiteside. «/.  Whiteside,  8  H.  474. 
Dundas's  Est.,  29  Sm,  479. 

It  was  evidently  the  testator's  wish  and  inten- 
tion that  the  debt  of  James  should  be  paid  to  his 
personal  representatives,  and  not  to  the  legatees, 
he  expressly  provides  for  receipts  to  be  given  by 
his  executors. 

(2)  The  will  of  Alexander  Guthrie  was  never 
proved.     It  cannot  be  pretended  that  it  was  so 
before  the  case  was  first  called  for  trial ;  and,  be- 
side the  fact  that  the  Common  Pleas  Judge  had  no 
power  to  order  the  probate,  the  register  certifies 
that  he  exercised  no  judicial  discretion  upon  it. 
Shinn  v.  Holmes,  i  C  142. 
Logan  V.  Walts,  5  S.  &  R.  214. 
Holliday  z/.  Ward,  7  H.  489. 

Wm,  L,  Corbett^  for  defendant  in  error. 

The  requirements  of  the  Act  of  Assembly 
(April  8,  1833)  relating  to  the  probate  of  wills, 
were  fiilly  complied  with  by  the  taking  of  the 
oath  of  the  subscribing  witnesses  and  the  affixing 
of  the  jurat  and  attestation  by  the  register  in 
1852. 


Holliday  v.  Ward,  7  H.  489. 

Thompson  v.  Thompson,  9  B.  235. 

Lory  V,  Kennedy,  I  W.  &  S.  339. 
The  will  was  therefore  properly  admitted  in 
evidence. 

There  was  no  error  in  the  entry  of  judgment 
on  the  reserved  point  in  favor  of  the  defendant 
By  the  article  of  agreement  of  1844,  Rebecca 
Kerr  is  made  the  party  to  whom  the  money  is 
payable.  The  executors  would  not  have  been 
the  proper  parties. 

Zimmerman  v.  Zimmerman,  11  Wr.  378. 

Hoover  v*  Hoover,  5  B.  354. 
Upon  the  general  doctrine  of  sustaining  an 
action  by  a  third  person  beneficially  intere^, 
the  Court  was  not  in  error. 

Long  V,  Long,  I  W.  265. 
Jenks^  in  reply. 

The  most  complete  review  of  the  authorities 
upon  the  question  of  the  right  of  a  stranger  to 
a  contract  to  maintain  an  action  in  his  own  name 
against  the  promisor  is  found  in  Torrens  r. 
Campbell  (24  Sm.  470),  and  the  general  resnlt 
announced  by  the  Court  would  seem  to  be  that 
such  an  action  cannot  be  maintained  unless  there 
be  some  trust  in  favor  of  the  plaintiff.  Now  a 
trust,  if  any  there  were,  in  the  present  case  would 
be  barred  by  lapse  of  time. 

The  extreme  hardship  of  holding  the  plaintiff 
in  error  liable  to  an  action  by  the  several  lega- 
tees is  apparent.  The  jury  have  fixed  the  amount 
due  the  plantiff  below  according  to  some  artificial 
standard  in  their  own  minds  at  a  sum  far  above 
\itxpro  rata  share ;  if  now  each  legatee  may  bring 
an  action,  the  result  will  be  an  exceedingly  in- 
equitable distribution  of  the  assets  of  the  estate. 

January  7,  1878.  The  Court.  Articles  of 
agreement  between  Alexander  Guthrie,  senior, 
and  James  W.  Guthrie,  the  defendant  below, 
were  executed  on  the  26th  of  January,  1844,  in 
which  the  terms  of  a  former  agreement  niade 
between  the  same  parties  on  the  i6th  of  May, 
1840,  were  recited,  explained,  and  construed. 
Alexander  Guthrie,  senior,  transferred  to  the 
defendant,  who  was  his  son,  all  his  real  and  per- 
sonal estate,  except  certain  household  fumituie 
and  cattle  then  in  the  possession  of  himself,  his 
daughter  Rebecca,  and  his  son  Isaiah.  In  the 
first  agreement,  the  consideration  was  stated  to 
be  J?575o  and  the  further  sum  of  {$500  if  that 
should  be  required  by  the  father  to  be  paid.  The 
revised  agreement  fixed  the  consideration  at  the 
sum  of  I6250,  which  was  not  to  bear  interest 
until  afler  the  expiration  of  one  year  firom  the 
father's  death.  This  was  followed  by  the  follow- 
ing stipulations.  '*  And  it  is  further  understood 
between  the  parties  that  any  money,  or  its  equi- 
valent, that  the  said  James  W.  Guthrie  may  here- 
tofore have  paid,  or  may  hereafter  pay  to  any  of 
my  children  for  which  he  will  produce  their 
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receipts,  shall  be  taken  as  a  credit  on  the  agree- 
ment hereinbefore  recited,  provided  said  pay- 
ments shall  not  exceed  the  amount  given  and 
bequeathed  to  them  respectively  by  my  last  will 

and  testament And  it  is  hereby 

agreed  that  the  said  James  W.  Guthrie  will,  in  a 
decent,  comfortable,  and  respectable  manner, 
support  and  maintain  his  said  father,  Alexander 
Guthrie,  during  his  lifetime." 

On  the  trial,  a  paper  purporting  to  be  the  last 
will  of  Alexander  Guthrie,  senior,  was  offered 
and  admitted  in  evidence.  It  was  dated  on  the 
5th  of  January,  1 846.  The  subscribing  witnesses 
on  the  25th  of  March,  1852,  testified  to  its  exe- 
cution, and  their  affidavit  was  endorsed  upon  it 
by  the  register.  The  same  day  the  persons 
named  in  it  as  executors  filed  a  renunciation  of 
their  right  to  letters  testamentary.  The  paper 
was  then  taken  from  the  office,  and  was  first  pro- 
duced afterwards  in  Court  by  the  plaintiff  on  the 
2d  of  Febriiary,  1876.  Continuing  the  cause 
which  was  then  on  trial,  a  verbal  order  to  the 
register  to  file  and  record  the  alleged  will  was 
made  by  the  Court. 

The  yiew  which  is  entertained  of  the  rights  of 
these  parties  will  make  a  final  disposition  of  this 
litigation,  and  any  extended  inquiry  into  the 
question  raised  by  the  exception  to  the  admission 
of  this  paper  would  be  superfluous,  but  it  may  be 
said  that  there  is  a  grave  doubt  whether  any  act 
was  done  either  by  the  register  of  1852,  or  by  the 
register  of  1876,  that  amounted  to  a  probate  of 
this  will.  If  it  had  been  expressly  declared  to  be 
proved — if  without  that  it  had  been  recorded — if 
letters  testamentary  or  letters  of  administration 
cum  testamento  annexo  had  been  issued — or,  per- 
haps, if  it  had  been  simply  filed,  an  adjudication 
by  the  officer  would  be  presumed.  Here  nothing 
was  done  in  1852  except  to  administer  and 
endorse  the  oath  of  the  subscribing  witnesses. 
The  paper  was  taken  from  the  office,  while  the 
17th  section  of  the  Act  of  the  15th  of  March, 
1852,  expressly  declares  that  all  wills  after  pro- 
bate shall  remain  in  the  register's  office,  "except 
when  required  to  be  had  before  some  higher 
tribunal,  by  certiorari  or  otherwise,  and  if  re- 
moved for  such  cause,  shall  be  returned  in  due 
course  to  the  office  to  which  they  belong."  In 
1876,  twenty-four  years  later,  the  filing  and  re- 
cording were  directed  by  a  Judge  of  the  Common 
Pleas.  This  was  the  exercise  of  a  judicial  discre- 
tion which  the  law  directs  to  be  exercised  in  the 
admission  of  a  will  to  probate. 

In  the  instrument  executed  by  him,  Mr. 
Guthrie  bequeathed  to  his  daughter  Rebecca,  the 
plaintiff  below,  twenty-three  hundred  dollars,  the 
homed  cattle  in  bis  possession,  and  his  household 
and  kitchen  furniture.  Legacies  of  eight  hun- 
dred dollars  each  were  given  to  two  of  his  daugh- 
ters, and  one  of  eight  hundred  and  fifty  to  his 


son  William  Guthrie.  Eight  hundred  dollars 
were  bequeathed  to  his  executors,  four  hundred 
of  which  were  directed  to  be  divided  amongst 
certain  specified  religious  institutions.  Any  bal- 
ance that  should  remain  after  payment  of  the 
legacies,  was  given  to  his  daughter  Rebecca. 
Asserting  a  personal  right  to  recover  from  the 
defendant  under  the  terms  of  the  agreement  of 
the  26th  of  January,  1844,  and  the  provision  of 
the  alleged  will  of  her  father,  the  plaintiff  brought 
this  suit  for  her  legacy  of  twenty-three  hundred 
dollars  on  the  15  th  of  July,  1872.  In  the  charge 
of  the  Covirt  the  following  instructions  were  given 
to  the  jury:  "The  consideration  mentioned  in 
the  article  is  ^6250,  to  be  paid  by  J.  W.  Guthrie ; 
$200  of  this  was  paid  when  the  article  was  signed, 
leaving  $6050.  This  sum,  less  the  debts  and  ex- 
penses of  administration,  would  constitute  the 
fund  out  of  which  the  legacies  were  to  be  paid 
pro  rata.  Whether  the  money  referred  to  in 
these  receipts  and  orders  was  paid,  and  whether 
it  was  paid  outside  of  the  maintenance  and  sup- 
port of  Alexander  Guthrie,  and  what  part  thereof, 
are  questions  to  be  determined  by  the  jury.** 
The  verdict  was  for  the  plaintiff  for  ^3759.82. 

It  is  to  be  observed  that  neither  the  name  of 
the  plaintiff  nor  the  name  of  any  beneficiary  was 
mentioned  in  the  original  and  recited  agreement 
of  1840,  or  in  the  revised  agreement  of  1844. 
By  the  former  the  balance  of  the  consideration 
was  provided  to  be  paid  as  Alexander  Guthrie, 
senior,  should  hereafter  direct.  By  the  latter  it 
was  indicated  ratlier  than  expressed  that  it  should 
be  paid  to  legatees  in  his  last  will  and  testament. 
The  instrument  given  in  evidence  as  a  will  was 
executed  two  years  after  the  second  agreement 
was  entered  into,  and  the  interests  of  the  benefi- 
ciaries were  then  for  the  first  time  created  and 
defined.  Without  a  will  the  plaintiff  could  not 
move  one  step,  and  this  paper  is  the  very  foun- 
dation of  her  title  to  the  fund  in  controversy. 
Putting  aside  the  general  question  whether  a 
legatee  can  maintain  an  action  against  the  debtors 
of  a  testator  on  an  express  contract  between 
them,  that  a  debtor  should  pay  a  particular 
legacy,  it  is  necessary  to  ascertain  wliat,  under 
the  will  she  sets  up,  she  was  entitled  to  receive, 
and  upon  and  through  whom  she  was  given  the 
right  to  make  a  claim.  The  bequests  to  the  tes- 
tator's children  were  followed  by  the  following 
clause:  **It  is  further  my  will  and  desire  that 
any  money,  or  its  equivalent,  that  my  son  James 
W.  may  heretofore  have  paid  or  expended  for 
the  use  and  benefit  of  my  children  hereintofore 
named,  or  that  he  may  hereafter  pay  or  expend 
for  their  benefit,  for  wluch  he  shall  produce  their 
receipts  to  my  executors y  shall  be  taken  and  re- 
ceived by  them  as  payments  to  be  applied  on  the 
agreement  between  myself  and  him  of  the  date 
of  January  26, 1844,  and  shall  be  considered  and 
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taken  by  them  as  payments  of  the  specific  sum 
therein  bequeathed,  provided  that  the  said  re- 
ceipt shall  set  forth  and  specify  tliat  they  are  to 
be  applied  as  payments  on  the  legacies  aforesaid, 
and  provided  that  the  payments  made  by  him  to 
my  other  children  shall  in  no  case  exceed  the 
sum  to  them  respectively  bequeathed."  It  was 
the  manifest  intention  of  Mr.  Guthrie,  in  the  tes- 
tamentary disposition  of  his  estate,  to  provide 
that  it  should  be  administered  by  his  personal 
representatives.  The  bequest  of  a  possible  resi- 
due to  his  daughter  Rebecca  creates  a  necessary 
implication  of  such  an  intention.  And  his  pur- 
pose could  only  be  carried  into  effect  through  the 
instrumentalities  of  the  Register's  office  and  the 
Orphans'  Court. 

At  the  time  of  Mr.  Guthrie's  death  the  situa- 
tion of  the  fund  for  the  payment  of  legacies  was 
such  as  to  require  the  adjustment  of  questions 
with  which  a  jury  in  the  trial  of  a  common  law 
action  are  unfit  to  deal.  It  was  said  by  Black, 
C.  J.,  in  Holliday  v.  Ward  (7  Harris,  491),  that 
"juries  are  less  competent  to  state  an  account 
requiring  long  calculations  than  for  any  other 
duty  that  could  be  assigned  them."  After  the 
receipt  by  Mr.  Guthrie  of  $200  at  the  date 
of  the  revised  agreement,  ^6050  of  the  consider- 
ation remained  unpaid.  The  pecuniary  legacies 
bequeathed  amounted  to  I5550.  But  the  re- 
ceipts admitted  in  evidence  proved  the  payment 
of  ^2515.86  by  the  defendant  to  his  father  in  his 
lifetime.  Allowance  was  claimed  for  other  sums, 
but  they  were  rejected  and  are  of  no  present  im- 
portance. Of  the  fund  to  meet  ^5550  of  lega- 
cies, there  remained  in  the  defendant's  hands 
only  $3  7 1 4. 1 4.  In  this  sum  all  the  legatees  were 
interested,  and  in  the  disposition  of  it  all  had  the 
right  to  be  heard.  An  attempt  was  made  by  the 
jury  to  apportion  the  plaintiffs  share  to  her,  and 
possibly  approximate  accuracy  was  reached.  Her 
proportion  of  the  ^3714.14  was  something  like 
1 1 450,  and  the  jury  seem  to  have  fixed  less  than 
1 1 600  as  the  principal  sum  on  which  interest  was 
cast  to  produce  the  verdict.  Still  the  attempt  to 
marshal  and  distribute  the  assets  of  a  dead  man's 
estate  through  common  law  forms  is  always  awk- 
ward, cumbrous,  and  unsafe.  And  the  employ- 
ment of  these  forms  in  the  settlement  of  an  estate 
like  this  was  equally  novel  and  inappropriate. 
Each  of  the  other  legatees  could  have  a  separate 
action  if  the  action  of  one  could  be  maintained. 
The  same  question  would  arise  in  each  trial,  and 
the  jury  in  each  case  would  erect  an  equitable 
standard  of  adjustment  and  apportionment  of 
themselves.  The  defendant  would  be  harassed 
by  oppressive  litigation,  and  at  the  same  time  be 
deprived  of  the  safeguards  against  haste  and  pre- 
judice which  the  patient,  careful,  and  deliberate 
investigation  of  the  Orphans'  Court  would  throw 
around  him. 


Under  the  particular  facts  presented  here,  no 
review  is  required  of  the  cases  in  which  the  rigbt 
of  a  third  i>erson  to  sue  in  his  own  name  on  a 
promise  made  for  his  benefit  by  one  to  the  other 
of  two  contracting  parties  has  been  involved 
While  they  are  all  .not  readily  reconcilable,  the 
distinction  stated  by  Mr.  Justice  Sergeant  in 
Blymire  v.  Boistle  (6  Watts,  182)  has  generally 
been  kept  in  view.  The  rule  laid  down  in  that 
case  was  that  if  one  pay  money  to  another  for 
the  use  of  a  third  person,  or  ha\nng  money  be- 
longing to  another,  agree  with  that  other  to  pay 
it  to  a  third,  an  action  lies  by  the  person  benefi- 
cially interested.  But  where  the  contract  is  for 
the  benefit  of  the  contracting  party,  and  the 
third  person  is  a  stranger  to  the  contract  and 
consideration,  the  action  must  be  by  the  promisee. 
In  the  one  instance  the  promisor  becomes  the 
custodian  and  trustee  of  a  fund  actually  belonging 
to  the  beneficiary.  In  the  other  he  undertakes 
to  pay  some  sum  or  do  some  act  in  consideration 
of  a  benefit  conferred  on  himself.  The  first 
branch  of  the  rule  was  stated,  by  Mr.  Justice 
Mercur  in  Torrens  v,  Campbell  (24  P.  F.  S. 
470),  to  be,  that  when  the  promisor  receives 
money,  or  personal  property  to  be  converted  into 
money,  in  trust  for  a  third  party,  the  action  may 
be  sustained  in  the  name  of  the  latter.  And  the 
reason  given  for  the  distinction  may  be  gathered 
from  the  opinion  in  Blymire  v.  Boistle.  Where 
the  fund  actually  belongs  to  the  beneficiary,  he 
ought  to  have  the  right  to  release  the  demand  or 
recover  it  by  action.  But  where  the  contract 
leaves  the  promisor  subject  to  a  suit  by  the 
promisee,  if  he  were  also  subject  to  a  suit  by  the 
third  party,  he  would  be  liable  to  two  actions  at 
the  same  time  for  the  same  debt.  Here  some 
covenants  of  the  defendant  in  the  article  of  agree- 
ment could  have  been  enforced  by  an  action  in 
the  name  of  Alexander  Guthrie  in  his  lifetime, 
and  a  suit  for  his  breach  of  any  or  all  of  them 
could  have  been  maintained  by  his  personal 
representatives.  It  would  be  a  harsh  rule  of  law 
that  would  throw  on  the  defendant  the  addi- 
tional burthen  of  a  suit  by  each  of  the  legatees. 

There  is  nothing  in  the  revised  statutes  settling 
the  powers  of  the  different  Coiuts  to  warrant 
this  proceeding.  Under  guards  provided  for  the 
protection  of  the  personal  representatives  and 
the  estates  of  testators,  the  Common  Pleas  and 
Orphans'  Courts  have  concurrent  jurisdiction  to 
enforce  the  payment  of  legacies  not  charged  on 
land.  Under  the  forty-seventh  -section  of.  the 
Act  of  the  24th  of  February,  1834,  such  payment 
may  be  directed  by  the  Orphans'  Court  on  the 
application  of  a  legatee  or  any  other  person  in- 
terested, the  applicant  executing  the  requisite 
refunding  bond.  This  was  the  proceeding  in 
Dundas's  Estate  (23  P.  F.  S.  474).  But  by  the 
fiftieth  section  of  the  same  Act,  a  legacy  may  be 
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recovered  in  aai  action  of  debt,  detinue,  account 
render,  or  on  the  case ;  but  it  must  be  brought 
against  the  executors,  and  before  execution  can 
issue,  the  same  security  must  be  given  that  is  re- 
quired by  the  forty-first  section  from  distributees. 
The  right  to  an  actiou  of  debt  for  a  legacy  was 
declared  to  be  clear  in  Gillilland  v,  Bredin  (13 
P.  F.  S.  393).  But  a  common  law  proceeding 
by  a  legatee  against  the  debtor  of  a  testator's 
estate  is  justified  neither  by  statute  nor  precedent 
nor  principle. 

Various  other  questions  were  raised  on  the 
trial  below  and  in  the  argument  here,  but  no 
practical  good  would  come  from  their  discussion. 

Judgment  reversed. 

Opinion  by  Woodward,  J.  Sharswood,  J., 
absent. 

[See  Kountz  v,  Holthouse,  next  case.  ] 


Oct.  &  Nov.  '77, 179.  Oct.  II   1877. 

Kountz  et  al.  v.  Holihouse. 

Partnerships — Liability  of  incoming  partner  to 
creditor  of  old  firm —  Contracts —  When  a 
stranger  to  the  considercUion  can  sue  thereon. 

As  a  general  rule,  an  action  on  a  contract  must  be 
brought  in  the  name  of  the  party  thereto  having  the  legal 
interest  therein. 

A  stranger  may,  however,  maintain  an  action  in  his  own 
name  upon  a  contract  made  expressly  for  his  benefit, 
where  his  release  would  be  a  sufficient  discharge  to  the 
promisor. 

But  a  stranger  cannot  sue  upon  a  contract  which,  al- 
though for  his  benefit,  leaves  the  promisor  liable  to  an 
action  by  the  other  contracting  party. 

Where  A.  contracts  lo  pay  B.*s  debts,  such  promise  is 
primarily  for  the  benefit  of  B.,  and  he  has  a  right  of  action 
against  A.  to  secure  that  protection.  B.'s  creditors  can- 
not in  such  case  sue  A.  on  the  contract;  otherwise  A. 
would  be  subjected  to  separate  actions  by  different  parties 
at  the  same  time  for  the  same  debt. 

An  incoming  partner  purchased  the  interest  of  an 
outgoing  partner  and  agreed  with  him  to  take  his  place  in, 
and.  togetner  with  the  remaining  partner,  pay  the  debts  of, 
the  old  firm : 

Held^  That  the  incoming  partner  did  not  thereby  be- 
come liable  to  a  suit  by  a  creditor  of  the  old  firm. 

Error  to  Common  Pleas  No.  2,  of  Allegheny 
County. 

Assumpsit  by  A.  W.  Holthouse  against  Wm.  J. 
Kountz  and  Bartley  T.  Campbell,  partners,  doing 
business  as  B.  T.  Campbell. 

At  the  trial,  before  Ewing,  P.  J.,  the  follow- 
ing facts  appeared : — 

Bartley  T.  Campbell  and  George  W.  Young 
were  associated  as  partners  under  the  firm  name 
of  B.  T.  Campbell,  and  while  so  associated  be- 
came indebted  to  the  plaintiff.     Subsequently, 


Young  sold  his  interest  in  the  firm  to  Wm.  J. 
Kountz,  who  agreed  with  him  in  writing,  substan- 
tially, to  take  his,  Young's,  place  in,  and,  to- 
gether with  Campbell,  the  remaining  partner,  pay 
the  debts  of,  the  old  firm.  This  contract  was  not 
produced  at  the  trial,  but  it  was  not  claimed  that 
the  plaintiff  was  a  party  to  it  or  even  that  he  had 
any  knowledge  of  it  at  the  time  it  was  made. 

Kountz  and  Campbell  continued  business  under 
the  same  firm  name,  and  became  further  indebted 
to  the  plaintiff,  who  brought  this  suit  for  the  whole 
of  his  bill.  The  defendant,  Kountz,  asked  the 
Court  to  charge,  in  effect  (i,  2,  3,  4),  that  he 
was  liable  only  for  what  was  furnished  after  he 
became  a  partner.  In  answer  to  this  the  Court 
charged  that  "  if  the  jury  find  that  after  a  part  of 
plaintiff's  bill  was  incurred,  and  while  the  bill 
was  running.  Young  sold  and  delivered  his  in- 
terest in  the  '  Evening  Mail'  lo  Kountz,  and,  as 
a  part  of  the  price,  Kountz,  by  consent  of  the 
other  partner,  Campbell,  agreed  to  take  Young's 
place  in  the  firm  and  to  be  responsible  for  and 
pay  the  debts  of  the  firm  in  place  of  Young,  and 
the  business  was  thereafter  carried  on  imder  this 
agreement  by  Campbell  and  Kountz  without 
further  change,  and  the  balance  of  the  bill  was 
thereafter  incurred  for  the  paper,  the  defendants 
would  be  liable  for  the  unpaid  portions  of  the 
bill;"  to  all  of  which  the  defendant,  Koxmtz, 
excepted. 

Verdict  and  judgment  for  plaintiff  for  the  whole 
of  his  claim.  Whereupon  the  defendant,  Koimtz, 
took  this  writ,  assigning  for  error,  inter  alia^  the 
answer  of  the  Court  above  quoted. 

S,  H,  Geyer,  for  plaintiff  in  error. 

The  contract  was  for  the  benefit  of  Young 
alone,  and  hence  Holthouse,  being  a  stranger  to 
it  and  to  the  consideration,  cannot  maintain  this 
action  against  Kountz  for  what  was  furnished  be- 
fore he  became  a  partner. 

Blymire  v.  Boistle,  6  Watts,  182. 

John  Barton,  contra,  cited  Story  on  Partner- 
ship, sections  152  and  153;  and  contended  that 
the  new  firm  had  itiade  itself  liable  for  the  whole 
of  plaintiffs  bill. 

Jan.  7,  1878.  The  Court.  Campbell  and 
Young  were  associated  as  partners  in  the  publica- 
tion of  the  '*  Evening  Mail*'  under  the  name  of 
B.  T.  Campbell.  While  thus  engaged  they  be- 
came indebted  to  the  defendant  in  error.  Young, 
by  agreement  in  writing,  the  precise  terms  of 
which  are  not  shown  to  us,  sold  his  interest  in 
the  firm  and  in  its  property  to  Kountz  ;^  the  latter 
assuming  and  agreeing  to  pay  Young*s'indebted- 
ness.  Campbell  and  Kountz  continued  the  pub- 
lication of  the  paper,  and  made  other  purchases 
of  the  defendant  in  error.  He  now  seeks  to  re- 
cover of  Campbell  and  Kountz  the  debt  due  to 
him  from  Campbell  and  Young.      Can  he  do  it? 
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He  was  a  stranger  to  the  contract  between  Young 
and  Kountz,  and  to  the  consideration.  He  did 
not  agree  to  release  Young,  nor  to  accept  Kountz 
as  his  debtor.  He  in  no  wise  participated  in  the 
transaction,  and  had  no  knowledge  of  it.  The 
decisions  bearing  on  the  liability  of  Kountz  to 
the  defendant  in  error  under  such  a  contract  are 
not  in  entire  harmony;  but  their  difference  is 
more  apparent  than  real.  The  apparent  conflict 
arises  from  attempting  to  apply  one  rule  of  law 
to  different  statements  of  facts.  The  general  rule 
is  that  an  action  on  a  contract,  whether  express 
or  implied,  must  be  brought  in  the  name  of  the 
party  in  whom  the  legal  interest  in  such  contract 
was  vested,  (i  Chit.  Plead.  2.)  Yet  many  cases 
are  to  be  found  in  which  the  right  of  a  third  per- 
son to  sue  has  been  sustained,  on  a  promise  niade 
to  another.  Hence,  if  one  pay  money  to  another 
for  the  use  of  a  third  person,  or  having  money 
belonging  to  another,  agree  with  that  other  to 
pay  it  to  a  third,  an  action  lies  by  the  person 
beneficially  interested.  This  right  of  action  is  not 
restricted  to  cases  of  money  only,  but  extends  to 
an  agreement  to  deliver  over  any  valuable  thing ; 
so  that  such  third  person  is  the  only  party  in  in- 
terest. But  when  a  debt  already  exists,  a  pro- 
mise by  a  third  person  to  pay  such  debt,  being 
for  the  benefit  of  the  original  debtor,  and  to  pro- 
tect him  against  it,  he  must  necessarily  have  a 
right  of  action  against  his  promisor  to  secure  that 
protection.  If  the  third  person  also  became  lia- 
ble to  the  original  creditor,  he  would  be  subject 
to  two  separate  actions  at  the  same  time  and  for 
the  same  debt.  This  would  manifestly  be  unjust. 
(Blymire  v,  Boistle,  6  Watts,  182.) 

There  is  nothing  in  the  case  before  us  indicat- 
ing that  the  property  sold  to  Kountz  was  to  be 
delivered  over  to  the  defendant  in  error;  nor 
that  it  was  to  be  converted  into  money  and  the 
proceeds  be  paid  to  him ;  nor  is  there  any  fair 
inference,  as  in  Townsend  v.  Long  (27  P.  F. 
Smith,  143),  that  the  avails  and  proceeds  of  the 
property  and  business  should  pay  and  discharge 
the  debt  due  to  the  defendant  in  error.  In  the 
case  of  Townsend  v.  Long,  the  late  cases  are  cited 
and  the  true  distinctions  pointed  out.  A  refer- 
ence to  them  will  show  that  to  enable  the  third 
person  to  sustain  the  action,  money  or  property 
must  have  been  placed  in  the  hands  of  the  defen- 
dant for  his  use,  or  he  must  have  become  a  party 
to  the  new  agreement. 

It  was  urged  that  an  incoming  partner  may  be- 
come liable  for  debts  contracted  by  the  firm  pre- 
vious to  his  entering  it.  Undoubtedly  he  may 
so  become  liable  by  agreement ;  but  the  presump- 
tion of  law  is  against  any  such  liability,  and  re- 
quires proof  to  remove  it.  Hence  it  is  important 
to  ascertain  whether  there  has  subsequently  been, 
with  the  consent  of  all  parties,  any  change  or  ex- 
tinguishment of  the  original  contract.     Where  it 


is  proved  that  upon  the  accession  of  a  new  part- 
ner, a  new  promise  has  been  made  by  the  entire 
new  firm,  in  respect  to  the  payment  of  the  old 
debt,  with  the  consent  of  the  old  partners  as  well 
as  of  the  creditor,  it  will  amount  to  a  novation  of 
the  debt,  and  the  new  fiin^  will  be  liable.  (Story 
on  Part.,  §  153.) 

Here  there  is  not  only  an  entire  absence  of 
evidence  that  the  arrangement  was  made  with  the 
assent  of  the  defendant  in  error,  but  it  fails  to 
show  that  Kountz's  agreement  to  pay  was  made 
with  the  consent  or  knowledge  of  Campbell. 
There  is  no  evidence  showing  that  Campbell  and 
Kountz  agreed  to  be  jointly  liable  for  the  debt  of 
the  old  firm ;  to  the  present  action  against  them 
jointly  each  can  answer :  I  did  not  so  agree  wiih 
my  co-defendant.  The  assignments  are  therefore 
sustained. 

Judgment  reversed,  and  a  venire  facias  de  nan 
awarded. 

Opinion  by  Mercur,  J. 

[Sec  Guthrie  v.  Kerr,  last  case.] 


Jan.  '76,  223.  Jan.  23, 1878. 

Harrison  et  al.  v.  Collins. 

Negligence — Master  and  servant — Independent 
employment — Public  highway — Liability  cf 
owner  of  property  adjacent  to,  for  nuisance  on. 

An  owner  of  a  sugar-refinery,  who  emplojrs  a  master 
rigger  to  place  in  his  building  certain  heavy  machineiy,is 
not  liable  to  one  who  is  injured  by  the  negligence  of  sudi 
master  rigger.  If  the  employer  does  not  interfere  in  the 
direction  or  control  of  the  work,  an  agreement  for  the 
payment  of  the  rigger  by  the  day  instead  of  at  a  fixed  som 
for  the  job  does  not  alter  the  case. 

The  owner  of  property  b  not  responsible  for  the  nnan- 
thorized  act  of  one  employed  to  do  certain  work  about  the 
premises,  in  removing  the  cover  of  a  coal-hole  apoD  the 
adjacent  sidewalk,  unless  the  hole  is  left  open  for  such  a 
length.of  time  that  the  fact  of  its  opening  is,  or  reasonably 
ought  to  have  become,  known  to  the  owner  of  the  pnip- 
erty. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Case,  by  John  A.  Collins,  by  his  next  friend, 
etc.,  against  Harrison,  Havemeyer  &  Co.,  to 
recover  damages  for  an  injury  caused  by  felling 
into  a  coal-hole  in  the  defendants'  pavement, 
and  left  open  through  their  alleged  neghgence. 
The  defendants  pleaded  the  general  issue,  under 
which,  upon  the  trial,  they  denied  the  alleged 
injury,  and  set  up  that  the  coal-hole  had  been 
opened  without  their  permission  by  one  Connor, 
a  rigger,  employed  by  them  to  move  machinery, 
and  exercising  an  independent  employment 
The  following  facts  appeared : — 

The  defendants  owned  a  sugar  refinery  on 
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Swanson  Street.     In  May,  1875,  they  purchased 
two  large  coolers,  weighing  respectively  9  and  7 
tons.    These  were  brought  by  railroad  to  a  point 
on  Swanson  Street  where  the  track  stopped,  and 
were  there  left  on  the  cars.    The  defendants  then 
employed  John  Connor,  a  master  rigger,  to  take 
the  coolers  from  the  cars  and  place  them  in  the 
buildings  at  a  distance  of  about  88  feet  from  the 
termination  of  the  track.     Accordingly  Connor, 
with  the  aid  of  three  assistant  riggers  employed 
and  paid  by  him,  having  lifted  the  coolers  from 
the  cars,  began  to  move  the  smaller  cooler  with 
ropes  and  rollers  up  Swanson  Street,  and  occa- 
sionally, when  more  force  was  needed  at  the 
ropes,  he  called  in,  with  the  permission  of  the 
defendants,  some  of  their  factory  hands,  who, 
while  thus  working,  were  under  his  direction  and 
control.      In  order  to  get  a  purchase  for  his 
(ackle,  Connor,  without  the  knowledge  of  the 
defendants,  directed  his  men  to  open  a  coal-hole 
in  the  sidewalk  on  Swanson  Street,  in  front  of 
the  refinery,  and  to  put  in  a  piece  of  timber 
around  which  the  ropes  could  pass.     Having,  by 
this  means,  drawn  the  cooler  to  within  6  feet  of 
the  hole,  and  it  becoming  necessary  to  have  a  new 
purchase,  he  ordered  lus  men  to  take  out  the 
tackle  and  carry  it  around  the  comer  of  Bain- 
bridge  Street.    The  hole  was  thus  left  open  from 
two  to  five  minutes,  during  which  time  the  plain- 
tiff, a  boy  thirteen  years  old,  fell  in,  receiving, 
as  he  alleged,  severe  injuries  to  his  eye. 

The  facts  relating  to  Connor's  employment 
were  undisputed.  He  received  $4  per  day  for 
his  own  services,  and  the  same  sum  for  each  of 
his  men,  of  which  he  paid  each  I3.50.  He  was 
also  paid  for  the  use  of  his  tackle,  and  the  entire 
job  of  moving  the  cooler  was  done  under  his 
direction. 

The  coal-hole  into  which  the  plaintiff  fell  was 
constructed  in  compliance  with  the  city  ordi- 
nances, and  when  not  in  use  was  closed  with  an 
iron  cover,  weighing  about  60  pounds,  and  so 
contrived  that  it  could  be  lifted  only  with  a  hook. 
The  Court  below  (Elcock,  J.)  charged  the 
jury  as  follows :  **  I  do  not  think  it  becomes  im- 
portant in  this  case  to  determine  whether  that 
was  an  independent  employment  within  the  legal 
definition  or  not,  whereby  the  responsibility  was 
shifted  from  the  defendants  to  Connor,  because 
Connor's  undertaking  was  simply  to  move  and 
hoist  this  machinery,  and  he  would  be  in  any 
event  only  liable  within  the  scope  of  his  employ- 
ment. If  Connor,  in  his  employment,  for  the 
mere  purpose  of  convenience,  or  an  easy  way  of 
obtaining  a  purchase  for  his  rigging,  used  the  hole 
or  opening  referred  to  by  express  or  implied 
permission  of  the  defendants,  then  for  the  time 
being  he  became  their  agent,  because  the  care 
and  control  of  the  hole  was  not  necessarily  inci- 
dent to  his  employment. 
Vou  v.— 30 


**  If  he  used  it  without  their  permission  then  he 
became  a  wrong-doer,  and  defendants,  not  pro- 
tecting such  a  species  of  property  as  this  hole 
from  such  acts,  would  be  guilty  of  negligence, 
and  liable  for  any  injury  occurring  during  the 
time.  But,  gentlemen,  whether  the  defendants 
impliedly  gave  permission,  or  whether  Connor 
was  a  trespasser  during  the  time  he  was  using  the 
hole  or  the  opening,  the  instant  that  he  ceased 
to  use  it  its  control  reverted  to  the  defendants, 
and  from  that  instant  they  were  bound  to  protect 
it,  there  being  no  undertaking  on  the  part  of 
Connor  to  see  to  its  subsequent  care  or  manage- 
ment. He  who,  being  the  owner  of  property, 
seeks  to  shift  the  responsibility  for  its  care  or 
management,  must  show  that  he  has  parted  with 
the  power  or  authority  over  it,  or  the  superior 
control  upon  which  it  falls." 

Verdict  for  the  plaintiff  for  J3000.  A  rule  for 
a  new  trial  was  subsequently  discharged,  Thayer, 
P.  J.,  dissenting  (reported  2  Weekly  Notes, 
353),  and  judgment  was  entered  on  the  verdict. 
The  defendants  then  took  this  writ,  assigning  for 
error  the  charge  of  the  Court. 

George  Junkin  and  G,  W,  Biddle,  for  the 
plaintiffs  in  error. 

The  uncontradicted  evidence  showed  that  the 
rigger's  employment  was  an  independent  one* 
He  was  engaged  to  do  a  specific  work,  and  he  did 
it,  giving  his  own  directions,  and  judging  of  the 
means  by  which  he  should  accomplish  it*  There 
was  no  interference  by  the  defendants,  who  sim- 
ply contracted  for  a  result. 

Pack  V,  Mayor,  8  N.  Y.  222. 

Kelly  V.  Mayor,  il  Id.  432. 

Shearman  &  Red.  on  Neg.  74. 
That  he  was  paid  by  the  day  does  not  alter  the 
case. 

Corbin  v.  America  Mills,  27  Conn.  274. 

Forsyth  v.  Hoopes,  11  Allen,  419. 
The  employment  then  being  of  this  nature,  the 
defendants  are  not  liable. 

Hilliard  v.  Richardson,  3  Gray,  349. 

Blake  v,  Ferris,  i  Selden,  48. 

Painter  v.  Mayor  of  Pittsburgh,  10  Wr.  221. 

Allen  V.  Willard,  7  Sm.  374. 

Hunt  V,  Railroad  Co.,  i  Id.  475. 

Overton  v.  Freeman,  8  E.  L.  and  Eq.  R.  479. 
The  laborers  of  the  defendants,  who  assisted  at 
the  ropes,  were  the  servants  of  the  rigger,  pro 
hoc  vice. 

The  defendants  could  ndt  surmise  that  the 
rigger  would  open  the  inlet.  No  express  permis- 
sion was  given,  and  there  was  no  evidence  from 
which  an  implied  permission  could  be  inferred. 

The  jury  were  told,  that,  if  the  cover  was  lifted 
by  Connor  without  the  defendants'  permission, 
then  he  was  a  trespasser ;  but  that  it  was  the  de- 
fendants' duty  to  guard  the  inlet  from  such  acts. 
That  is,  a  coal-hole  must  be  so  constructed  that 
it  will  be  physically  impossible  for  a  wrong-doer 
to  open  it. 
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This  is  a  new  doctrine.  These  inlets  are  allowed 
and  are  regulated  by  city  ordinances.  Their  very 
nature  requires  that  they  shall  be  open  at  times ; 
otherwise  their  value  is  lost.  This  particular  inlet 
W£CS  amply  protected  from  the  acts  of  trespassers. 

There  was  error  in  charging  the  jury  that,  if  the 
hole  was  left  open  for  any  time  after  its  use  was 
ended  by  Connor,  the  defendants  were  liable, 
and  this,  whether  the  rigger  was  a  trespasser  or 
not. 

The  owner  of  property  must  have  a  reasonable 
time  to  undo  the  acts  of  a  wrong-doer.  Nothing 
was  left  to  the  jury  on  this  point.  They  were 
instructed  that  not  closing  the  hole  instantly  con- 
stituted negligence  in  law.  The  defendants  had 
no  notice  even  that  the  hole  was  open. 

Pierce  Archer  {Cc^sidy  with  him),  contra. 

The  coal-hole  was  not  properly  guarded,  and 
it  was  used  in  an  unlawful  manner.  The  de- 
fendants are  therefore  liable. 

Pickard  v.  Smith,  loo  E.  C.  L.  R.  470. 
Whility  V,  Pepper,  36  Law  Times  Reports,  588. 

These  cases  rule  that  for  an  unlawful  use  of  the 
highway  all  the  parties  are  liable,  no  matter  what 
their  relation  to  each  other  might  be. 

But  Connor's  employment  was  not  independ- 
'cnt,  and  the  doctrine  at  any  rate  applies  only 
where  the  purpose  is  lawful. 
Homan  v,  Stanley,  16  Sm.  464. 
Baird  v.  Pettit,  20  Id.  477. 
Reed  v.  Allegheny,  2  Weekly  Notes,  189. 
West  Chester  v,  Apple,  1 1  Casey,  284. 

^ay  6, 1878.  The  Court.  This  was  an  ac- 
tion by  the  defendant  in  error  to  recover  dam- 
ages for  injuries  which  he  sustained  by  falling 
into  a  coal-hole  of  the  plaintiffs  in  error.  They 
were  sugar-refiners,  occupying  buildings  on 
SwansonStreet,  in  the  city  of  Philadelphia.  They 
purchased  two  large  iron  coolers  to  use  in  their 
business.  The  coolers  were  brought  by  rail  to  with- 
in about  100  feet  of  their  works.  They  then  em- 
ployed John  Connor,  a  rigger,  to  take  the  cool- 
ers from  tiie  cars  and  place  them  in  their  build- 
ings. He  was  to  be  paid  ^4  per  day  for  his  own 
services,  and  for  each  of  his  three  assistant  rig- 
gers. Ou  each  of  these  three  men  he  made  a 
profit  of  50  cents  per  day.  He  was  to  furnish 
the  ropes,  hoisting  apparatus,  and  all  the  neces- 
sary machinery  incident  to  his  occupation.  Yet 
for  the  use  of  these  he  appears  to  have  received 
an  additional  sum. 

The  distance  to  move  the  coolers  being  so 
little,  he  moved  them  with  skids  and  rollers,  over 
the  sidewalk.  While  so  moving  them  he  un- 
covered the  coal-hole,  and  left  it  open,  by  reason 
of  which  the  defendant  was  injured.  The  ques- 
tion presented  is  whether  the  plaintiffs  in  error 
are  liable  for  the  injury  thus  sustained. 

As  a  general  principle  pervades  all  the  assign- 
ments, they  will  be  considered  together.     The 


learned  Judge  thought  it  unimportant  whether 
Connor  was  merely  the  servant  or  agent  of  the 
plaintiffs,  or  whether  his  employment  was  an  in- 
dependent one.  That  if  he  iKed  the  hole  by 
either  the  express  or  implied  permission  of  hs 
employers  they  were  liable,  or  if  he  used  it  with- 
out their  permission,  and  as  a  trespasser,  and 
left  it  open  **for  any  time'*  after  so  using  it, 
they  were  liable.  In  this  we  think  there  was 
error.  If  Connor  was  their  mere  agent  or  ser- 
vant, they  would  be  liable  for  his  negligent  man- 
ner of  performing  the  work.  Yet  if  his  employ- 
ment was  an  independent  one,  they  are  not  so  lia- 
ble. This  distinction  has  been  recognized  in  Utt- 
merous  cases.  Among  others  may  be  cited  Painter 
V,  The  Mayor,  etc.  of  Pittsburgh  (10  Wright, 
213) ;  Huntr.  Penna.  Railroad  Co.  (i  Sm.  475); 
Allen  V.  Willard  (7  Id.  374). 

It  is  well  settled  in  England  and  in  this  coon- 
try  that  persons  not  personally  interfering  or 
giving  directions  respecting  the  manner  of  the 
work,  but  contracting  with  a  third  person  to  do 
it,  are  not  responsible  for  a  wrongful  or  negligent 
act  in  the  performance  of  the  contract,  if  the  act 
agreed  to  be  done  is  legal.  (Gray  &  Wife  r. 
Hubble  &  PuUen,  Law  Journal  Rep.,  vol.  32, 
part  8,  N.  S.;  Hilliard  v,  Richardson,  3  Gray, 
349 ;  Blake  v,  Ferris,  i  Selden,  48 ;  Painter  r. 
The  Mayor,  etc.,  supra,^  The  fact  that  the  con- 
tractor is  paid  by  the  day  does  not  necessarily 
destroy  the  independent  cliaracter  of  an  employ- 
ment. (Forsyth  v.  Hooper,  1 1  Allen,  419 ;  Cor- 
bin  V,  America  Mills,  27  Conn.  274.)  If  one 
renders  service  in  the  course  of  an  occupation 
representing  the  will  of  his  employer  only  as  to 
the  result  of  his  work,  and  not  as  to  the  means 
by  which  it  is  accomplished,  it  is  an  independent 
employment.  (Shearman  &  Redfield  on  Neg., 
sec.  74 ;  Pack  v.  The  Mayor,  etc.,  of  New  York, 
4  Selden,  222  ;  Barry  v.  The  City  of  St.  Louis, 
17  Missouri,  121.) 

In  the  present  case  the  evidence  was  most  am- 
ple to  submit  to  the  jury  to  find  that  Connor's 
employment  was  an  independent  one.  It  does 
not  appear  that  the  plaintiffs  in  error  reserved 
any  right  to  advise  or  direct  as  to  the  manner  in 
which  the  coolers  should  be  moved,  nor  that 
they  assumed  or  exercised  any  such  authority 
during  the  progress  of  the  work.  It  is  not  pre- 
tended that  the  moving  was  an  unlawful  work. 
As  to  Connor  it  was  a  distinct  employment  in 
the  line  of  his  occupation.  His  employers  stipu- 
lated for  the  result  only.  He  alone  superin- 
tended and  directed  the  manner  in  which  he 
assistant  riggers  should  work.  He  had  the  eichi- 
sive  control  and  direction  of  the  plaintiff'  men 
who  assisted  him.  He  testifies  that  he  did  the 
job  according  to  his  own  views.  Under  his  di- 
rections the  coal-hole  was  opened.  It  is  no^ 
shown  that  the  plaintiffs  in  error,  or  any  one  act- 
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ing  under  their  directions,  were  present  or  had 
knowledge  that  it  was  opened.  It  is  not  claimed 
to  have  been  opened  by  their  express  authority. 
How  could  their  permission  be  implied?  We 
see  no  necessary  connection  between  the  work 
to  be  done  and  the  use  of  this  coal-hole  in  per- 
forming it.  If  the  jury  should  think  there  was 
no  reasonable  presumption  that  Connor  would 
use  the  hole  in  such  a  manner  as  to  imcover  it, 
the  plaintiffs  in  error  were  guilty  of  no  negligence 
in  not  stationing  a  man  there  to  prevent  its  being 
opened. 

The  coal-hole  appears  to  have  been  in  all  re- 
q)ects  constructed  and  protected  according  to  the 
city  ordinance.  Its  cover  was  of  solid  cast  iron, 
weighing  about  60  pounds.  At  the  bottom  it 
was  securely  fastened.  Certain  it  is  that  the  coal- 
hole was  not  made  nor  maintained  for  any  such 
use  as  it  was  subjected  to  by  Connor.  If,  then, 
it  should  be  found  that  his  employnient  was  an 
independent  one,  and  that  he  had  no  implied 
permission  to  use  it  in  the  manner  in  which  he 
did  use  it,  or  if  Connor  was  a  trespasser  while  so 
using  it,  the  plaintiff  would  not  be  liable  for  an 
injury  sustained  by  the  defendant,  on  the  instant 
tittt  ConnoT  ceased  to  use  it.  While  it  is  true,  as 
the  learned  Judge  said,  **the  instant  that  he 
ceased  to  use  it,  its  use  reverted  to  the  plaintiffs 
in  error ;"  yet  it  does  not  follow  that  '*  from  that 
instant  they  were  bound  to  protect  it."  This  is 
imposing  too  harsh  terms  on  them. 

If  they  had  no  expectation  that  the  hole  would 
be  uncovered  or  thus  used,  and  no  knowledge 
that  it  was,  they  should  not  be  held  liable  until 
such  reasonable  time  had  elapsed,  under  all  the 
circumstances,  that  a  careful  and  prudent  man 
ought  to  have  discovered  its  dangerous  condition. 
If,  after  such  reasonable  time  had  elapsed,  they 
fiauled  to  make  the  hole  secure,  they  cannot  be 
reheved  from  the  consequences  of  their  own  neg- 
ligence, by  showing  the  previous  trespass  of  Con- 
nor. It  therefore  follows  that  the  assignments, 
except  the  last,  are  substantially  sustained. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Mercur,  J. 


May,  1877,  207. 


Stoever'a  Appeal. 
Van  HofiPs  Estate. 


May,  1877. 


Will^ConstrucHon  of^^Intention  of  testator — 
To  be  derived  from  whole  instrument — Legacy 
charged  on  land — Trust  for  minors, 

V.  devised  his  real  estate  to  his  daughter,  charging  it 
with  a  certain  sum  "  to  remain  as  a  lien  on  it  and  the  inte- 
rest ODly  to  be  paid  at  five  per  cent.''  to  his  granddaugh- 
ters. 


In  a  subsequent  clause  (the  6th)  he  bequeathed  one- half 
of  his  personal  and  mixed  property  to  his  granddaughters, 
and  directed  that  it  should  be  put  at  interest  by  his  execu- 
tor, until  they  reached  the  age  of  twenty-one. 

The  next  section  (the  7th)  provided  that  "  all  the 
moneys  coming  from  my  estate  to  my  granddaughters 
shall  be  and  remain"  in  the  hands  of  S.  as  trustee,  and 
that  they  and  their  legal  issue  shall  have  the  use  and  in- 
come thereof.  On  a  petition  filed  by  the  grandchildren 
praying  payment  to  them  of  the  corpus  of  their  share  of 
their  grandfather's  estate :  * 

Heidi  that  the  will  plainly  contemplated  payment  to  the 
grandchildren,  as  they  reached  twenty-one,  and  that  the 
trust  created  in  the  7th  section  was  only  intended  to  last 
until  the  dhildren  (or  their  issue)  reached  that  age. 

Heldtfurthery  that  the  provision  in  item  6,  as  to  payment 
at  twenty-one  was  intended  to  apply  also  to  the  sums 
charged  on  testator's  real  estate. 

Appeal  by  Charles  F.  Stoever  and  Louisa  S. 
his  wife,  from  a  decree  of  the  Orphans'  Court  of 
Cimiberland  County,  requiring  Louisa  S.  Stoever 
to  pay  over  certain  sums  of  money  to  the  three 
daughters  of  Augustus  Van  HofF,  deceased. 

The  petition  of  Catharine  E.  Van  Hoff  and 
two  others,  averred  that  they  were  the  daughters 
of  Augustus  Van  Hoff,  deceased,  and  were  also 
granddaughters  of  the  Rev.  John  H.  Van  Hoff, 
deceased,  under  whose  will  they  claimed  the 
payment  to  them  of  certain  moneys  then  in  the 
hands  of  their  trustee  and  Louisa  S.  Stoever. 
That  the  Rev.  John  H.  Van  Hoff  died  in  186 1, 
leaving  a  will,  Uie  material  portions  of  which  are 
as  follows ; — 

Item  2.  I  give  and  bequeath  my  farm  .  .  .  and  my 
mountain  land  to  my  daughter  Louisa  S.,  intermarried  with 
C.  F.  Stoever,  and  her  heirs  and  assigns  forever,  for  which 
I  charge  her  nine  thousand  two  hundred  dollars.  The 
one-half  I  give  and  bequeath  to  my  daughter  Louisa  S. .  as 
aforementioned,  and  the  other  half  I  give  and  bequeath 
to  the  three  children  of  my  son,  Augustus,  deceased,  share 
and  share  alike ;  and  I  order  that  this  money  shall  remain 
in  the  farm  as  a  lien,  and  my  daughter  Louisa  S.,  shall 
only  pay  the  interest  annually,  at  five  per  cent  after  our 
demise. 

J/em  3.  I  give  and  bequeath  my  house  and  lots  in  the 
borough  of  Mechanicsburg  I  now  live  in  to  my  only 
daughter,  Louisa  S.,  intermarried  with  C.  F.  Stoever,  her 
heirs  and  assigns  forever,  who  shall  pay  $1200  to  the  three 
daughters  of  my  son  Augustus,  deceased,  share  and  share 
alike.  This  money  shall  remain  invested  as  a  lien  in  the 
house,  and  my  said  daughter,  Louisa  S.,  is  only  to  pay  the 
interest  for  the  same,  at  the  rate  of  five  per  cent  annually 
after  our  demise. 

/tern  6.  After  my  demise,  I  order  and  direct  my  execu- 
tor shall  have  the  remainder  of  my  personal  and  mixed 
property  appraised  by  two  impartial  men,  and  shall  convert 
into  cash  or  equal  to  it  To  be  divided,  after  all  expenses 
deducted  of  settling  up  my  estate  into  two  equal  shares.  I 
give  and  bequeath  one  share  to  my  daughter,  Louisa  S., 
and  her  heirs  forever.  The  other  share  to  the  three 
daughters  of  my  son,  Augustus,  deceased,  share  and  share 
alike.  This  money  to  be  put  out  on  interest  with  good 
security,  by  my  executor,  until  they  arrive  at  the  age  of 
twenty- one  years,  for  their  use.  If  any  of  these  daughters 
demise  before  that  age,  without  legal  issues  of  her  own 
body,  her  or  their  share  shall  be  reverted  and  equally 
divided  to  the  rejnaining  sisters,  for  their  use  and  benefit 
as  directed  in  my  will  and  testament 
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Item  7.  I  order  and  direct  that  all  the  moneys  coining 
from  my  estate  to  the  three  daughters  of  my  son  Augustus, 
deceased,  shall  be  and  remain  in  the  hands  of  my  son-in- 
law,  C.  F.  Stoever,  whom  I  appoint  and  constitute  as  trus- 
tee. That  the  said  daughters  have  the  use  and  income  of 
their  moneys,  and  their  legal  issues  of  their  own  bodies. 
If  any  of  the  daughters  demise  without  legal  issues  of  their 
own  bodies,  her  share  shall  be  reverted  and  invested  as 
directed,  for  the  use  of  the  surviving  sisters  or  their  legal 
issues,  until  they  come  to  the  full  age  of  twenty-one  years 
old,  and  should  their  issues  not  get  twenty-one  years  old, 
the  principal,  with  interest,  shall  be  reverted  to  my  legal 
heirs  or  her  heirs. 

Item  8.  I  make  this  provision,  and  order  and  direct  that 
the  said  trustee  or  his  successor,  as  one  of  the  daughters  is 
married,  and  should  the  others  be  married,  and  their  hus- 
bands do  well  and  industrious,  and  .would  be  in  the  opinion 
of  the  said  trustee  or  his  successor  more  advantageous,  to 

five  to  each  of  them  their  portion  coming  from  my  estate, 
e  can  do  so,  by  each  one  satisfying  Louisa  S.  to  unin- 
cumber  her  property  and  indemnify  the  said  trustee  to  lead 
out  the  intention  of  my  last  will  and  testament. 

The  petition  prayed  for  a  rule  upon  J.  T.  Zug 
Avho  had  been  appointed  trustee  in  the  place  of 
C.  F.  Stoever),  and  upon  Charles  F.  Stoever  and 
Louisa  S.  his  wife,  to  show  cause  why  the  trus- 
tee should  not  pay  over  the  funds  in  his  hands  to 
the  petitioner,  and  why  Louisa  S.  Stoever  should 
not  pay  to  them  the  several  sums  charged  upon 
the  red  estate  devised  to  her.  A  supplemental 
petition  averred  that  the  petitioners  were  all  of 
full  age.  The  rule  having  been  granted,  Stoever 
and  wife  presented  an  answer  in  which  they 
denied  the  right  of  the  petitioners  under  the  will 
to  require  the  payment  of  the  principal  sums. 
The  Court  below  (Junkin,  P.  J.)  entered  a  de- 
cree in  favor  of  the  petitioners,  saying:  **  On 
the  whole  case,  in  view  of  all  the  provisions  of 
this  will,  the  intention  is  clear,  that  payment  to 
testator's  granddaughters  of  one-half  of  his  estate 
was  to  be  made  as  they  severally  arrived  at 
twenty-one,  and  that  the  trustee  should  receive 
and  manage  the  fund  until  then;  that  Louisa 
was  to  pay  five  per  cent,  until  that  event,  after 
which  the  principal  became  due,  thus  making  all 
due  together.'* 

Stoever  and  wife  took  this  appeal,  assigning 
for  error  the  said  decree. 

W,  H,  Miller y  for  the  appellants. 

The  Court  erred  in  interpreting  the  6th  and 
7th  clauses  together ;  they  refer  to  entirely  dif- 
ferent funds.  The  6th  clause  refers  to  personal 
and  mixed  property  and  the  testator's  direction 
is  that  this  fund  shall  be  paid  to  his  grandchildren 
as  they  reach  twenty-one.  But  the  7th  clause 
refers  to  an  entirely  different  fund,  viz.,  the  in- 
come from  his  real  estate.  In  items  2  and  3  he 
directs  that  certain  moneys  shall  ''remain  as  a 
lien"  in  the  real  estate  devised  to  his  daughter, 
and  that  she  **  shall  only  pay  the  interest,"  and 
then  in  item  7  he  directs  that  such  interest  shall 
be  and  remain  in  the  hands  of  C.  F.  Stoever. 
The  8th  clause  supports  this  interpretation,  for 


it  gives  the  trustee  a  discretion  to  pay  over  one- 
third  to  each  granddaughter,  if  she  marries  and 
her  husband  does  well.  If  he  were  obliged  to 
pay  it  to  them  as  they  reach  maturity,  this  clause 
would  not  have  appeared. 

John  Hays,  contra. 

The  2d  and  3d  clauses  relate  to  real  estate,  the 
6th  and  7th  to  personal  and  mixed  property.  By 
the  2d  and  3d  clauses  certain  sums  are  bequeathed 
to  his  granddaughters  charged  on  real  estate.  No 
time  is  fixed  for  payment,  and  therefore  they 
would  be  payable  one  year  from  testator's  death, 
with  interest  at  five  per  cent.  By  the  6th  clause 
he  disposes  of  the  residue  of  his  property,  fiist 
giving  it  absolutely  and  then  limiting  it  so  that  it 
shall  be  invested  until  they  reach  twenty-one,  for 
their  use.  ft  is  therefore  a  vested  legacy,  being 
a  present  gift,  with  payment  postponed  until 
arrival  by  the  le^tees  at  twenty-one  years,  and 
the  interest  accruing  therefrom  in  the  mean  time 
to  be  for  their  use. 

McQure's  Appeal,  22  P.  F.  Smith,  414. 

The  seventh  clause  is  intended  to  provide  for 
the  disposition  of  the  property  in  case  any  of  the 
grandchildren  should  die  before  reaching  twrenty- 
one,  leaving  issue ;  it  includes  all  moneys  as  wdl 
the  sums  charged  on  his  real  estate  as  his  personal 
and  mixed  property. 

May  28,  1877.  The  Court.  We  think  the 
decree  of  the  Orphans*  Court  was  correct.  The 
trust  for  the  three  daughters  of  Augiistus  A.  Long, 
the  testator,  terminated  on  their  arrival  at  the  age 
of  twenty-one  years.  The  seventh  clause  cannot 
be  separated  from  the  sixth  and  other  clauses  of 
the  will.  When  taken  as  a  whole  the  will  plainly 
contemplated  payment  of  their  legacies  to  each, 
as  she  arrived  at  age,  or  if  she  died  with  issue 
before  that  period  had  arrived,  that  the  trust 
should  continue  during  the  minority  of  the  isue. 
Having  reached  the  period  prescribed  they  were 
entitled  to  receive  their  respective  shares. 

Decree  affirmed,  with  costs  to  be  paid  by  the 
appellants  and  their  appeal  is  dismissed. 

Per  Curiam. 


Jan.  '78. 


Kline's  AppeaL 
Seibert's  Estate. 


March  6, 1878. 


Wills  —  Construction  of ^^  Residuary  legatee^ 
Orphans'  Court  practice — Effect  of  decree 
upon  first  account, 

A  testator  by  his  will  constituted  C  a  residuary  legatee, 
and  provided  that  her  share  should  remain  in  die  haB<^ 
of  his  executors  to  pay  the  interest  thereof  to  her,  and  after 
her  death  bequeathed  the  princifud  to  K.     By  a  codicil  ■ 
he  changed  this  provision  as  follows :  "  I  give  and  beqoeatb 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


469 


to  K.  the  sum  of  five  hundred  dollars  ....  And 
what  I  have  heretofore  bequeath  in  my  will  to  K.  shall  be 
null  and  void,  and  that  he  shall  have  not  more,  as  I  be- 
queath in  my  codicil,  the  annual  interest  of  K.  shall  be 
paid  to  C.  and  after  her  death  the  principal  to  K."  A 
second  codicil  bequeathed  ^500  to  K.  in  addition  to  that 
mentioned  in  the  first  codicil,  and  continued:  "And 
whereas  in  my  said  will  and  in  my  codicil  I  have  given 
and  bequeath  to  C.  the  annually  interest  during  her  natu- 
ral life,  which  I  do  hereby  declare  that  the  same  shall  be 
void  and  no  heir  in  my  will  and  codicil,  and  shall  have 
nothing  out  my  estate,  and  be  paid  the  same  to  K.  as 
before  mentioned  in  my  will  and  codicil"  : 

Held  (reversing  the  decree  of  the  Court  below),  that  K. 
was  a  residuary  legatee. 

A  decree  of  partial  distribution  of  an  estate  is  conclusive 
only  as  to  the  fund  there  distributed. 

Guenther's  Appeal  (4  Weekly  Notes,  41),  followed. 

Appeal  from  the  Orphans*  Court  of  Berks 
County. 

This  was  an  appeal  by  Benjamin  M.  Kline  from 
a  decree  confirming  the  report  of  the  auditor 
appointed  to  make  final  distribution  of  George 
Seibert's  estate.  The  appellant  claimed  to  be 
entitled  to  share  in  the  distribution  as  one  of  the 
reskiuary  legatees.     The  facts  were  as  follows : — 

George  Seibert  by  his  will  bequeathed  his 
residuary  estate  to  various  persons,  among  them 
his  sister  Christiana,  also  called  by  the  testator 
Catharine,  Kline,  and  provided  as  follows : 

"  And  it  is  also  my  will  and  desire,  and  I  do  hereby 
order  and  direct  that  the  share  of  the  said  Christiana  Kline 
shall  remain  in  the  hands  of  my  hereafter  named  executors. 
1  hey  shall  put  it  on  interest  and  pay  her  the  interest  annu- 
ally during  her  natural  life,  and  after  her  death  the  princi- 
pal sum  to  Benjamin  Kline  [the  appellant,  her  grandson] 
and  to  his  heirs  and  assigns ;  and  case  if  he  should  die 
without  any  issues,  his  share  shall  be  equally  divided  the 
same  among  the  other  devetees  and  legatees  of  residentuary 
estate  above-mentioned." 

The  testator  by  a  subsequent  codicil  altered  tne 
original  will  as  follows : — 

« I  give  and  bequeath  unto  Benjamin  Kline,  the  sum  of 
five  hundred  dollars,  to  him  and  to  his  heirs  and  assigns  for- 
ever. And  what  I  have  heretofore  bequeath  in  my  wiP  to 
Catharine  Grim,  Sally  Ginder,  and  Benjamin  Kline  sha* 
null  and  void,  and  that  they  shall  not  have  more,  as  I  be 
queath  in  my  codicil,  the  annual  interest  of  Benjamin 
Kline  shall  be  paid  to  Catharine  [Christiana]  Kline,  and 
after  her  death  the  principal  to  B.  Kline." 

Also  by  a  second  codicil  the  testator  provided : 

'^  And  further  I  give,  and  devise,  and  bequeath  the  sum 

of  five  hundred  dollars  to  Benjamin  Kline  in  addition 

to  the  first  codicil  mentioned  to  him,  and  his  heirs  and 

assigns  forever And  whereas  in  my  said 

will  and  in  my  codicil  I  have  given  and  bequeath  unto 
Christiana  Kline  the  annually  interest  during  her  natural 
life,  which  I  do  hereby  declare  that  the  same  shall  be 
void  and  no  heir  in  my  will  and  codicil,  and  shall  have 
nothing  ont  my  estate,  and  be  paid  the  same  to  Benjamin 
Kline,  as  before-mentioned  in  my  will  and  codicil." 

The  testator  died  in  1866.  In  1868  an  audi- 
tor appointed  to  distribute  the  balance  shown  on 
the  first  account  of  the  executors,  reported  that  by 


a  proper  construction  of  the  will  the  appellant 
was  not  a  residuary  legatee,  and  accordingly  ex- 
cluded him  from  that  distribution.  To  that  re- 
port the  appellant  did  not  except. 

In  1876  the  executors  having  presented  their 
final  account,  which  was  referred  to  a  second 
auditor  (F.  R.  Schell),  Kline  appeared  and 
asked  to  shAre  in  the  distribution  as  a  residuary 
legatee,  and  also  that  he  should  receive .  an 
amount  equal  to  his  claim  in  the  first  distribution, 
on  the  ground  that  no  absolute  confirmation  of  the 
first  report  was  shown  by  the  records. 

The  auditor  reported  that  Kline  was  not  a 
residuary  legatee,  and  that,  even  if  he  could  be 
considered  such,  his  right  had  been  finally  adjudi- 
cated by  the  first  auditor  whose  report  was  con- 
clusive of  the  question  in  all  future  distributions. 
He  further  reported  as  a  fact  that  the  report  of 
his  predecessor  had  been  confirmed  absolutely. 
Kline  excepted,  and  his  exception  having  been 
dismissed.by  the  Court  ^Sassaman,  J.),  he  took 
this  appeal. 

Daniel  and  James  N,  Ermentrout,  for  the 
appellant. 

The  auditor  holds  directly  that  where  one 
auditor  has  made  a  decision  on  a  will,  though 
erroneous,  in  the  distribution  of  one  fund,  which 
is  not  excepted  to,  a  second  auditor  of  a  second 
fund  in  the  same  estate  is  precluded  from  exami- 
ning the  question  and  making  a  different  distribu- 
tion. This  proposition  is  in  conflict  with  the 
doctrine  of  the  Court  in  Guenther's  Appeal  (4 
Weekly  Notes,  41),  and  we  may  therefore  ex- 
amine the  will  and  codicil  to  ascertain  whether 
the  appellant  is,  or  is  not,  a  residuary  legatee. 

It  is  beyond  doubt  that  he  is  made  a  residuary 
legatee  by  the  original  will,  the  payment  of  his 
share  being  postponed  until  the  death  of  his 
grandmother,  Christiana  Kline.  It  is  equally 
certain  that  the  first  codicil  destroys  his  residuary 
interest,  and  substitutes  a  specific  legacy  of  ^500 ; 
the  income  of  which  is  to  be  paid  to  his  grand- 
mother in  addition  to  the  income  of  the  original 
share  of  the  residuary  estate. 

The  construction  of  the  second  codicil  must  de- 
termine the  appellant's  right.  The  entire  provi- 
sion for  Christiana  is  wiped  out  by  this  codicil. 
She  is  not  to  receive  anything  from  the  estate. 
The  income  of  the  share  for  life  bequeathed  to 
her  in  the  will,  and  the  interest  on  the  ^500  be- 
queathed to  her  in  the  first  codicil,  are  both  gone. 
The  first  codicil  has  extinguished  the  appellant's 
right  to  the  principal  of  the  share.  One  full 
share  of  the  residuum  is  undisposed  of  as  to  both 
principal  and  interest.  Something  must  be  done 
with  it,  and  the  testator  continues,  **and  be  paid 
the  same  to  Benjamin  Kline  as  before  mentioned 
in  my  will  and  codicil,"  so  that  the  result  is  that 
the  appellant  is  to  receive  the  share  of  the  re- 
siduum bequeathed  to  him  in  the  will,  ^500 


Digitized  by 


Google 


470 


WEEKLY  NOTES  OF  CASES. 


bequeathed  to  him  in  the  first  codicil,  and  J500 
bequeathed  to  him  in  the  second. 

Amas  B,  Wanner  and  Samuel  L,  Youngs  con- 
tra. 

A  court  of  competent  jurisdiction  from  whose 
decree  there  was  no  appeal  taken,  decided  that 
the  appellant  was  not  a  residuary  legatee,  and 
that  decision  is  conclusive  of  his  right. 

Rhoads's  Appeal,  3  Wright,  186. 

SchindePs  Appeal,  7  Sm.  45. 

McLellan's  Appeal,  26  Id.  231. 
But  the  second  codicil  shows  that  the  appellant 
has  no  residuary  interest.  The  bequest  in  the 
will  to  Christiana,  that  is,  the  bequest  in  trust  of  a 
principal  sum,  is  entirely  revoked ;  the  bequest 
bemg  revoked  expressly  in  the  codicil,  the  inte- 
rest of  all  parties  in  the  fund  is  necessarily  de- 
stroyed. The  codicil  means  that  the  legacy  shall 
have  no  existence  for  any  purpose. 

May  6,  1878.  The  Court.  The  first  ques- 
tion we  will  consider  is  whether  the  appellant 
took  as  a  residuary  legatee  under  the  last  will 
and  testament  of  George  Seibert. 

By  his  original  will  of  the  7th  of  November, 
1 86 1,  the  testator  disposed  of  his  whole  estate. 
After  several  specific  devises,  he  devised  all  his 
residuary  estate  to  Christiana  Kline,  and  divers 
other  persons  named,  to  be  equally  divided  among 
them,  share  and  share  alike.  He  fiirther  pro- 
ceeded to  say,  **It  is  also  my  will  and  desire, 
and  I  do  hereby  order  and  direct,  that  the  share 
of  the  said  Christiana  Kline  shall  remain  in  the 
hands  of  my  hereafter  named  executors.  They 
shall  put  it  on  interest  and  pay  her  the  interest 
annually  during  her  natural  life,  and  after  her 
death  the  principal  sum  to  Benjamin  Kline,  and 
to  his  heirs  and  assigns,'*  with  remainder  over  in 
default  of  issue.  Christiana  was  a  sister  of  the 
testator,  and  Benjamin  was  her  grandson.  By 
the  first  codicil  thereto,  dated  the  loth  of  Febru- 
ary, 1863,  he  devised  to  Benjamin  Kline,  his 
heirs  and  assigns,  the  sum  of  five  hundred  dol- 
lars, but  declared  that  the  annual  interest  thereon 
should  be  paid  to  Catharine  Kline,  and  after  her 
death  the  principal  to  Benjamin  Kline,  and  he 
revoked  the  devise  made  to  Benjamin  in  the 
original  will. 

Catharine  and  Christiana  were  one  and  the 
same  person.  Benjamin  is  the  appellant.  Thus 
this  codicil  took  from  him  the  residuary  estate 
given  by  the  original  will  on  the  death  of  his 
grandmother,  and  gave  him  a  specific  legacy  of 
five  hundred  dollajs;  but  it  also  gave  to  her 
during  life  the  interest  on  these  five  hundred  dol- 
lars, in  addition  to  the  interest  on  the  residuary 
estate  given  her  in  the  original  will. 

On  the  2ist  of  February,  1866,  he  executed  a 
second  codicil.  He  therein  refers  to  the  origi- 
nal will,  and  to  the  first  codicil,  each  separately, 


and  to  certain  of  the  devises  given  in  each.  By 
this  last  codicil  he  devised  to  Benjamin  Kline, 
his  heirs  and  assigns,  the  sum  of  five  hundred 
dollars,  in  addition  to  the  sum  in  the  first  codicil 
mentioned.  Then,  referring  to  the  annual  inte- 
rest which  he  had  devised  to  Christiana  in  the 
original  will,  and  also  in  the  former  codicil,  he 
proceeds  to  say :  "And  whereas,  in  my  said  will 
and  in  my  codicil  I  have  given  and  bequeathed 
unto  Christiana  Kline  the  annual  interest  during 
her  natural  life,  which  I  do  hereby  declare  that 
the  same  shall  be  void,  and  no  heir  in  my  will 
and  codicil,  and  have  nothing  out  my  estate,  and 
be  paid  the  same  to  Benjamin  Kline,  as  before 
mentioned  in  my  will  and  codicil." 

It  is  very  evident  that  these  testamentary 
writings  were  not  drawn  by  an  able  lawyer  or 
experienced  scrivener:  yet  we  think  there  is  no 
great  dilB&culty  in  discovering  the  intention  of  the 
testator.  It  is  clearly  manifest  that  the  testator 
intended  to  revoke  those  portions  of  the  original 
will  and  of  the  former  codicil,  that  gave  to  Chris- 
tiana the  annual  interest  during  her  life  on  the 
funds  therein  specified.  We  think  the  intent  in 
regard  to  the  devise  to  Benjamin  is  also  suffi- 
ciently clear.  The  testator  had  in  his  mind  the 
residuary  share  mentioned  in  his  first  will,  as  well 
as  the  specific  legacy  in  the  codicil.  He  this 
revoked  each  devise  giving  annual  interest  to 
Christiana.  It  remained  to  make  some  diqjosi- 
tion  of  the  residuary  share  thus  relieved  from  her 
life  interest.  In  his  first  will  he  had  given  it  to 
Benjamin ;  in  the  codicil  he  had  revoked  it.  He 
now  desires  to  reinstate  it.  By  transposing  two 
words  in  the  last  codicil,  which  will  do  no  vio-  , 
lence  to  its  letter  or  its  spirit,  the  intention  of 
the  testator  will  be  more  clearly  expressed.  This 
we  may  do.  (Schott's  Appeal,  28  P.  F.  Smith, 
40.)  The  true  reading,  then,  is,  "And  the 
same  be  paid  to  Benjamin  Kline,  as  before  men- 
tioned in  my  will  and  codicil."  "The  same"  to 
be  paid  to  Benjamin  Manifestly  did  not  refer  to 
the  interest  only,  but  to  the  principal  sums  which 
would  produce  the  interest.  It  professed  not  to 
take  anything  from  Benjamin's  portion,  bat  to 
add  to  it.  Never  before  had  he  any  devise  fiec 
from  the  life  charge  of  Christiana.  Now  they 
were  discharged  therefirom,  and  so  discharged 
they  were  both  to  be  paid  to  him  "as  before 
mentioned  in  my  will  and  codicil."  The  lan- 
guage used  is  fully  adequate  to  give  each  devise 
to  him,  relieved  from  its  former  charge.  There 
is  no  legal  impediment  in  the  way  of  giving  effect 
to  this  intention.  It  therefore  follows  the  learned 
Judge  erred  in  holding  that  the  appellant  took 
no  share  in  the  residuary  estate. 

The  other  question  relates  to  the  rfect  to  be 
given  to  the  decree  of  distribution  of  a  portion 
of  the  estate,  made  in  1868.  In  that  distribution 
the  present  appellant  was  represented  by  counsel. 
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His  claim  as  residuary  legatee  was  presented  and 
disallowed.  It  is  now  claimed  on  his  behalf  that 
the  auditor's  report  distributing  that  fund  was 
not  finally  confirmed.  The  auditor  appointed  to 
distribute  the  present  fund  found  as  a  fact  that  it 
was  absolutely  confirmed  bv  the  Court.  No  suf- 
ficient evidence  is  produced  to  show  that  he  erred 
in  thus  finding.  We  must  therefore  hold  the 
decree  of  distribution  then  made  to  be  correct  as 
to  the  fund  distributed;  but  it  is  not  conclusive 
as  to  every  question  then  considered. 

The  precise  point  arose  and  was  decided  in 
Guenther's  Appeal  (4  Weekly  Notes,  41). 
There,  as  here,  the  executors  had  filed  a  partial 
account;  showing  a  fund  in  their  hands.  On  the 
distribution  thereof,  Lina  Clara  Guenther  claimed 
her  mother's  share  under  the  will  of  the  testator. 
The  auditor  allowed  the  claim.  No  exception 
was  filed  to  the  report,  and  it  was  confinned. 
Payments  in  piu^uance  thereof  were  made  to  her 
for  several  years.  On  the  distribution  of  funds 
subsequently  acquired  by  the  executors,  the  con- 
clusiveness of  the  former  decree  of  distribution 
was  the  direct  question.  She  claimed  it  was  con- 
clusive of  her  right  to  share  in  the  proceeds. 
The  Court  below  held  otherwise,  and  excluded 
her  claim.  On  appeal  this  Court  afifirmed  the 
decree,  and  said,  '<The  prior  decree  of  the  Or- 
phans' Court  was  conclusive  only  as  to  the  funds 
then  distributed."  That,  therefore,  rules  this 
case.  In  so  far  as  the  appellant  was  excluded  as 
a  residuary  legatee  from  a  share  in  the  fund  not 
included  in  the  former  distribution,  there  was 
error.  To  the  extent  thus  indicated,  the  assign- 
ments are  sustained;  the  others  are  without 
merit. 

Decree  reversed  at  the  costs  of  the  appellees, 
and  the  record  is  remitted  to  the  Court  below, 
with  instructions  to  decree  distribution  conforma- 
bly with  this  opinion. 

Opinion  by  Mercur,  J. 


Oct.  &  Nov.  '77, 269.  Nov.  10, 1877. 

In  re  Road  in  Reserve  Township. 

Road  lam —  Vacation  or  change  of  road-^ 
Damages, 

In  a  proceeding  to  vacate  or  change  a  road  there  is  no 
authority  to  assess  damages  when  no  change  has  been 
made. 

The  owners  of  property  taken  nnder  the  original  pro- 
ceeding stand  npon  the  finding  of  damages  there  made,  and 
if  these  be  unpaid  must  resort  to  it. 

Certiorari  to  the  Quarter  Sessions  of  Allegheny 
County. 

Petition  for  the  vacation  or  change  of  a  certain 
public  road  in  Reserve  Township^  Allegheny 
County. 


The  original  proceeding  was  before  the  Su- 
preme Court  at  No.  28  of  October  and  November 
Term,  1874  (reported  30  Sm.  165).  It  seems 
that  the  road,  although  laid  out  and  declared  open, 
had  not  been  actually  opened  for  travel. 

The  petition  averred  that  the  road  had  become 
useless,  inconvenient,  and  burdensome,  and 
prayed  that  it  might  be  vacated  or  changed. 

Viewers  were  appointed,  and  subsequently  re- 
viewers, who  made  no  change  in  the  location  of 
the  road,  but  reported  that  Adam  King  was 
entitled  to  seven  hundred  and  fifty  dollars,  and 
Frederick  Oesterly  to  one  hundred  and  fifty  dol- 
lars damages,  one-half  of  which  should  be  paid  by 
the  county  of  Allegheny  and  one-half  by  the 
petitioners. 

It  appeared  also  by  the  report  of  the  reviewers 
that  they  intended  that  their  award  of  damages 
should  supersede  the  award  in  the  original  pro- 
ceeding simply,  and  not  that  it  should  be  in  addi- 
tion thereto. 

A  rule  of  the  Quarter  Sessions  required  that 
viewers  in  road  cases  should  report  whether  dam- 
ages awarded  by  them  should  be  paid  by  the  peti- 
tioners or  by  the  county. 

The  report  of  the  reviewers  having  been  duly 
confirmed,  a  rule  was  taken  upon  the  county  to 
show  cause  why  it  should  not  pay  these  damages. 
The  Court  (Kirkpatrick,  J.)  having  discharged 
this  rule.  King  and  Oesterly  took  this  writ,  assign- 
ing for  error  the  action  of  the  Court  in  discharg- 
ing the  rule. 

A.  M,  Watson  and  T.  H,  Baird  Pattersony 
for  plaintiffs  in  error. 

S,  H,  Geyer^  for  the  coimty. 

Nov.  19,  1877.  The  Court.  We  perceive 
no  error  in  the  discharge  of  the  rule  to  show 
cause  in  this  case.  The  reviewers  made  no  re- 
port which  could  fix  a  liability  on  the  county  for 
damages.  It  was  not  on  a  review  pending  an 
original  view,  but  was  in  a  proceeding  to  view 
and  vacate  or  change.  No  change  was  made, 
the  road  being  permitted  to  stand  on  its  original 
location,  and  consequendy  upon  the  original  re- 
port of  damages.  The  effect  of  the  confirmation 
of  this  report,  even  if  regularly  made,  would  be, 
under  the  special  law  applicable  to  this  county, 
that  the  Court  was  of  opinion  that  the  report 
ought  not  to  be  confirmed,  unless  the  petitioners 
should  pay  one-half  of  the  damages.  But  there 
being  no  cnange  of  route,  and  no  authority  there- 
fore to  assess  new  damages,  the  owners  of  pro- 
perty taken  under  the  original  proceeding  stood 
upon  the  former  finding  of  their  damages,  and  if 
unpaid  must  resort  to  it. 

Per  Curiam.    Proceedings  afi&rmed. 
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(Common  Jlleas— lato. 


C.  P.  No.  I.  Feb.  9,  1878. 

Strauch  v.  Royal  Land  Co.  of  Virginia. 

Affidavit  of  defence  law — Instrument  within — 
Executory  agreement — Suit  brought  thereon 
before  expiration  of  term  mentioned  therein — 
Assessment  of  damages —  Whether  the  judgment 
can  contain  amount  accruing  after  suit  brought 
but  before  judgment — Practice —  When  rule  to 
strike  off  judgment  improper — Rule  to  open 
judgment. 

Rule  to  strike  off  judgment. 
Assumpsit  on  a  written  instrument.  The  sum- 
mons issued  September  29,  1877,  returnable  to 
the  first  Monday  of  October,  1877,  and  judgment 
for  want  of  an  affidavit  of  defence  was  entered 
January  26,  1878.  The  following  copy  and 
averment'were  filed : — 

General  Office  of  Royal  Land  Co.  of  Virginia. 

Harrisonburg,  Va.,  February  I,  1877. 
Officers: — S.   D.   Karns,   President;   Joseph   J.   Beal, 
Vice-Pres.;  R.  N.  Pool,  Gen*l  Sup*t;  James  Y.  Fulton, 
Sec'y;  P.  Y.  Hite,  Treas. 

Branch  Office,  Pittsburg,  Pa. 
To  Geo.  B.  Strauch : — You  are  hereby  appointed  the 
Mining  Engineer  for  the  Royal  Land  Company  of  Vir- 
ginia, and  em])owered  to  perform  all  the  duties  pertaining 
to  that  office  in  connection  with  said  Company.  Your  en- 
gagement begins  upon  February  I,  1877,  at  1^125.00  per 
month  until  the  first  day  of  March,  1877,  when  your 
salary  is  to  be  1^350.00  per  month  thereafter.  This  en- 
gagement is  hereby  assured  you  for  the  space  of  ^ne  year 
from  this  date  upon  the  above  terms. 

R.  N.  Pool, 
Gen'l  Sup't  Royal  Land  Co.  of  Vii^nia. 


Total  amount  due  under  the  above  contract  is  as  follows : — 
From  February,  1877,  to  January  31,  1878      fe975  00 

Cr. 
Mch.  28,  1877.  Cash    .         .  ^50  00 

Apr.    "       "  ««       .         .        .       90  GO 

June    4,     '*  "       .         .        .       50  GO 


Less  expenses,  etc. 

^190  00 
.      48  30 

^141  70 

fe833  30 

A,  C.  Seltzer  and  Williams ,  for  the  rule. 

The  instrument  filed  is  not  one  upon  which  a 
judgment  can  be  entered  under  the  affidavit  of 
defence  law.  First,  the  general  superintendent 
of  a  corporation  was  not  an  officer  who,  prima 
facie,  had  authority  to  make  contracts  of  employ- 
ment such  as  the  present  on  behalf  of  his  prin- 
cipal ;  nor  is  there  any  averment  to  that  effect. 
The  paper  is  not  attested  by  the  corporate  seal. 
Secondly,  in  the  action  here,  the  summons  had 


issued  returnable  to  the  first  Monday  of  October, 
1877,  which  was  several  months  before  the  time 
for  the  termination  of  the  alleged  contract 
There  is  no  case  where  judgment  has  been  given 
on  a  written  instrument  when  suit  was  brought 
before  the  termination  of  the  period  in  whSch 
the  services  were  to  be  rendered.  The  suit  in 
such  a  case  should  be  for  a  breach  of  the  contract, 
and  not  in  affirmation  of  it.  Here  the  averment 
filed  with  the  copy  contained  an  assessment  of 
damages,  including  an  alleged  amount  due  for 
several  months  subsequently  to  the  time  the  ac- 
tion was  begim.  Thirdly,  no  judgment  for  want 
of  an  affidavit  of  defence  could  be  rendered  upon 
an  executory  contract  unless  it  appeared  on  the 
record  that  the  time  within  which  the  services 
were  to  be  rendered  had  elapsed  before  suit 
brought,  and  without  an  averment  that  the  ser- 
vices had  been  performed  or  prevented  by  the 
defendant's  default. 

Hutchinson  v.  Weir,  I  Weekly  Notes,  267. 

McNarir  v,  Winpenny,  i  Id.  29. 

Makin  v.  Ins.  Co.,  I  Id.  loi. 

Titus  V,  Bell,  4  Id.  380. 

Cugan  V.  Lloyd,  2  Miles,  259. 

A.  Sydney  Biddle  {G.  R.  JCaerch^vnth  him)> 
contra. 

In  order  to  strike  off  a  judgment  regularly 
obtained,  there  must  be  error  apparent  on  the 
record ;  the  question  as  to  whether  the  damages 
are  properly  assessed  is  not  before  the  Court. 

The  averment,  "Total  amount  due  under 
above  contract  is  as  follows,  etc.,"  is  to  the 
same  effect  as  if  the  plaintiff  had  expressly 
averred  that  he  had  performed  his  part  of  the 
contract,  or  always  had  been  ready  and  willing 
to  perform  the  same,  and  had  been  prevented  by 
the  defendant's  default.  No  such  averment,  how- 
ever, is  essential. 

Sutton  «/.  Base  Ball  Qub,  4  Weekly  Notes,  90. 

The  case  of  Titus  v,  BeU  (4  Weekly  Notes, 
380),  cited  on  the  other  side,  is  dissimilar,  there 
being  in  that  case  no  averment  whatever  filed 
with  the  copy.     See  also — 

Fertig  v,  Maley,  5  Weekly  Notes,  133. 

The  action  is  not  prematurely  brought. 
Hochster  v,  De  La  Tour,  2  Ellis  and  Bladcbom,  678. 
Frost  V,  Knight,  L.  R.  7  Exchequer,  1 11. 

By  analogy  to  the  decisions  under  the  afiBdavit 
of  defence  law  cited  in  i  Troubat  &  Haly,  370, 
it  must  be  held  that  the  copy  filed  in  cases  like 
the  present,  /.  /.,  for  services  rendered  by  ser- 
vant against  master,  can  form  the  basis  of  a 
judgment  for  want  of  or  want  of  a  sufficient 
affidavit,  equally  well  where  the  action  is  begun 
before  the  termination  of  the  period  referred  to 
in  the  copy,  as  when  brought  after  the  time  has 
elapsed. 

In  an  action  like  this  the  plaintiff  is  entided  to 
a  verdict  for  the  whole  contract  price,  being  the 
prima  facie  measure  of  damages,  subject  to  the 
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defendant's  right  to  reduce  the  amount  by  his 
evidence  or  cross-examination. 

King  V.  Stearon,  8  Wright,  99. 

Chamberlin  z/.  Morgan,  18  Smith,  168. 

Kirk  V,  Hartman,  13  Smith,  97. 

Yelland's  Case,  L.  R.,  4  Equity,  350. 

Ex  parte  Qark,  L.  R.,  7  Equity,  53|. 

Ex  parte  Logan,  L.  R.  9  Equity,  149. 

Thomas  v,  Howell,  L.  R.  18  Equity,  200. 
Moreover,  the  point  is  not  important,  inas- 
much as  if  the  action  had  been  tried  before  a 
jury,  on  the  date  when  the  judgment  was  given 
(January  26,  1878),  although  the  onginal  writ 
had  issued  some  nionths  previously,  the  .plaintiff 
could  have  claimed  damages  to  that  day,  and  this 
was  only  four  days  before  the  termination  of  the 
year. 

Gordon  v,  Brewster,  7  Wisconsin.  345. 
But  as  the  contract  is  divisible,  the  plaintiff 
would,  in  any  case,  be  entitled  to  full  salary  for 
the  months  which  had  elapsed  prior  to  suit 
brought,  and  as  the  amount  of  the  judgment  de- 
pencb  upon  the  assessment  filed,  any  error  in  this, 
though  ground  for  opening  the  judgment,  would 
not  be  ground  for  striking  it  off. 

C.  A.  V. 
June  8,  1878.  Rule  discharged. 

[After  the  argument  in  the  above  case,  but  before  the 
decision,  a  motion  for  a  rule  to  open  the  judgment,  on 
other  grounds,  was  argued,  and  (plaintifTs  counsel  not  ob- 
jecting) said  rule  was,  on  June  8,  1878,  made  absolute. 
For  proceedings  upon  a  rule  to  take  depositions,  under 
the  rule  to  open  the  judgment,  see  next  case. 

Cf,  Dickson  v,  Buchanan,  ante,  192.] 


in  divesting  himself  of  a  right  acquired  through 
his  own  vigilance  and  the  defendant's  default. 
Such  expenses  are  not  part  of  his  judgment,  and 
the  judgment,  if  not  opened,  will  not  cover 
them.  Besides,  it  may  be  that  nothing  can  be 
realized  on  the  judgment  after  all,  and  the  plain- 
tiff never  be  reimbursed  the  expense  of  an  unsuc- 
cessful effort  to  divest  his  rights.  The  defendants 
ought  to  bring  their  witnesses  here. 

Act  February  26,  183 1,  Purdon's  Dig.  622,  pi.  2-3. 
Act  June  16,  1836,  Id.  233,  pi.  137. 

This  is  entirely  different  from  taking  deposi- 
tions in  aid  of  a  trial  where  the  possible  chance 
of  rejecting  the  deposition  and  cross-examining 
the  witness  at  bar  always  exists,  and  different 
also  from  testimony  taken  under  a  commission 
with  cross-interrogatories. 

J^,  G,  Williams  (with  whom  was  A.  C.  Selt- 
zer), 

We  rely  on  the  rules  of  Court,  sections  43  and 
50,  and  the  common  practice  of  the  bar.  We 
cannot  take  a  commission,  and  we  ought  not  to 
be  in  a  worse  position  because  our  witnesses  are 
within  the  State. 

May  4,  1878.  The  Court.  As  a  rule  to 
open  a  judgment  is  discretionary  with  the  Court, 
we  ought  to  so  mould  the  proceedings  that  they 
should  not  be  inequitable  or  bear  hardly  upon  the 
plaintiff,  who  is  in  no  default ;  he  is  entitled  to 
some  security  for  his  expenses. 

Rule  absolute,  unless  the  defendant  tender  a 
moderate  sum  for  counsel  fees  in  Pittsburgh. 

Oral  opinion  by  Biddle,  J. 


C.  P.  No.  I.  April  20,  1878. 

Strauch  v.  Royal  LandXo.  of  Virginia, 
[No.  2.f 
Practice — Depositions — Rule  to  opet}  judgment — 
Under  a  rule  to  open  a  judgment  the  plaintiff 
will  not  be  subjected  to  expenses  for  taking  de- 
positions out  of  the  county — The  defendant 
must  furnish  security  to  pay  the  counsel  em- 
ployed in  the  other  county  a  reasonable  fee. 
Motion  to  discharge  rule  to  take  depositions. 
Judgment  for  want  of  an  affidavit  of  defence 
had  been  entered,  and  subsequently  the  defend- 
ant obtained  a  rule  to  show  cause  why  the  judg- 
ment should  not  be  opened  (reported  supra^ 
note).    In  support  of  this  rule  defendant  entered 
a  rule  with  eight  days'  notice  to  the  plaintiflf  to 
take  depositions  in  Pittsburgh. 

N,  Dubois  Miller  (with  whom  was  A,  Sydney 
Biddle) f  for  the  motion. 

A  rule  to  open  judgment  is  an  appeal  to  the 
discretionary  and  equitable  power  of  the  Court. 
It  is  manifestly  unjust  that  the  plaintiff  should  be 
put  to  the  expense  of  going  to  Pittsburgh  or  re- 
taining coimsel  there  for  the  purpose  of  assisting 


C.  P.  No.  I.  April  13, 1878. 

Erlicher  v.  Lawson. 

Affidavit  of  defence — Averment  that  defendant 
has  paid  the  account ,  and  holds  plaintiff's  re- 
ceipt infull^  is  sufficient. 
Rule  for  judgment  for  want  of  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  book  account.     The  affidavit 
of  defence  averred,  inter  alia,  that  defendant  had 
paid  to  plaintiff  the  debt  sued  for,  and  holds 
plaintiflTs  receipts  in  full  therefor. 
Diehly  for  the  rule. 

The  affidavit  is  evasive.    It  does  not  set  out 
the  payments  specifically,  nor  does  it  state  in 
what  and  how  the  same  were  made. 
Young  V,  Pulte,  I  Weekly  Notes,  38. 
Cummings  et  aL  v.  Bleim  et  al. ,  Id.  432. 
Betz  V,  Gilmore,  Id.  145. 
No  intendment  can  be  made  in  favor  of  the 
defendant;  it  is. his  duty  distinctly  to  set  forth 
the  fiact  on  which  the  defence  must  turn. 
Comly  V.  Bryan,  5  Wh.  261. 
Rising  V,  PaUerson,  Id.  316. 
Dows  V.  White,  2  Miles,  140. 

Nothing  should  be  left  to  inferenjce. 
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Peck  et  al.  v,  Jones,  20  Sm.  83. 
Brick  V.  Coster,  4  W.  &  S.  494. 
Moore  v,  Somerset,  6  Id.  262. 
Ogden  V,  Oficrman,  2  M.  40. 
Dropsie^  contra. 

If  an  affidavit  sets  forth  2.  prima  facie  good  de- 
fence, it  should  be  supported. 
Thompson  v,  Qark,  6  Sm.  33. 

C.  A.  V. 
April   20,  1878.    The  Court.     The  simple 
allegation  that  the  defendant  had  paid  the  ac- 
count would  be  too   vague  in  an  affidavit  of 
defence,  but  here  the  defendant  swears  that  he 
also  holds  a  receipt  covering  each  item  in  the 
account,  except  one  named,  which  he  returned. 
These  receipts  might  not  be  conclusive,  but  they 
would  certainly  make  out  a  prima  facie  answer 
to  the  plaintiffs  claim. 
Rule  discharged. 
Oral  opinion  by  Biddle,  J. 


C.  P.  No.  3. 


Kollock  V.  Palmer. 


March  20,  1878. 


New  trial-^Parol  testimony  to  explain  a  records- 
Entry  of  satisfaction  on  the  docket  of  an  alder- 
man after  appeal  by  misted — Surprise, 

Rule  for  a  new  trial. 

This  was  an  action  of  trover,  tried  before 
Yerkes,  J.,  for  a  yacht  which  had  been  pur- 
chased by  plaintiff  of  defendant  for  ^225,  whereof 
^100  was  paid  in  cash,  and  the  balance  in  an 
order  on  one  Miller  for  paper.  When  the  order 
was  presented  Miller  was  insolvent,  and  it  was 
therefore  worthless.  Plaintiff  sued  defendant 
before  an  alderman  to  recover  the  ^alue  of  the 
boat,  and  got  judgment  for  $100,  whereupon  de- 
fendant appealed  to  Common  Pleas.  When  the 
present  suit  was  brought,  defendant  pleaded  for- 
mer suit  pending.  Plaintiff  then  discontinued 
the  former  suit,  and,  through  ignorance,  marked 
the  original  judgment  on  the  alderman's  docket 
"satisfied."  At  the  trial  the  plaintiff  offered  to 
show  this  to  be  an  accident  and  error,  and  the 
Court  admitted  his  evidence  under  objection. 
Plaintiff  further  testified  that  he  did  not  agree 
that  defendant  should  retain  the  boat  until  the 
order  and  all  charges  were  paid. 

Verdict  for  plaintiff  for  I258.75.  Defendant 
moved  for  a  new  trial,  assigning  as  his  reasons 
the  admission  of  the  evidence  supra,  and  surprise 
that  plaintiff  should  deny  his  right  to  retain  the 
boat  until  payment  of  the  order.  He  filed  an 
affidavit  in  support  of  his  reason,  alleging  that 
he  could  produce  testimony  to  show  that  the 
character  of  plaintiff  for  veracity  was  bad. 

F.  F.  Brightly,  for  the  rule. 

It  was  error  to  permit  plaintiff  to  explain  the 
entry  of  satisfaction  on  die  alderman's  docket. 


The  defendant  was  surprised  that  plaintiff  should 
deny  that  he  told  defendant  he  could  keep  the 
boat  until  the  order  and  all  charges  were  paid. 
If  a  new  trial  were  granted,  defendant  could  bring 
evidence  to  prove  that  the  character  of  the  plain- 
tiff for  veracijy  is  so  bad  that  he  should  not  be 
believed  upon  oath  in  any  issue  in  which  he  was 
interested. 

E.  C,  Shapley,  contra. 

Inasmuch  as  the  entry  of  appeal  in  the  former 
suit  took  away  all  jurisdiction  from  the  aldennan, 
and  in  the'  Common  Pleas  the .  proceedings  were 
de  novo,  the  entry  on  the  alderman's  docket  was 
immaterial,  and  might  be  explained  at  any  time. 
Felton  V.  Weyman,  10  Barr,  70. 
Berry  v.  Baker,  I  P.  A.  Br.  224. 
Robinson  v.  Shrouds,  I  Ash.  168. 

The  reason  as  to  surprise  of  defendant  that 
plaintiff  should  contradict  him  falls  within  no 
rule  under  which  defendant  could  claim  a  new 
triaL 

Rule  absolute* 


©rpT)atts*  Court 


March  21, 1878. 

Cox's  Estate. 
Trustees — Consignees  —  Factors — Mingling  of 
funds — Moneys  held  in  afiduciaty  capacity  ft- 
quire  no  earmark — As  long  as  trust  funds  can 
be  identified  they  will  be  preserved  for  the 
owners  — *  Ancillctry  administration  —  Wh* 
transfer  of  funds  not  ordered — Commissions. 

Sur  exceptions  to  auditor's  report. 

Upon  the  audit  of  the  administrator's  acxxwnt 
the  following  facts  appeared  : — 

Stephen  Cox,  tne  decedent,  died  August  26, 
1875,  having  on  hand  a  large  stock  of  fruit  on 
consignment  and  a  considerable  sum  of  money  in 
bank,  representing  the  proceeds  of  sales  of  pro- 
duce shipped  to  him  as  consignee.  The  stock  on 
hand  after  his  death,  was  sold  by  the  widow  of 
decedent,  and  the  proceeds  turned  over  to  the 
administrator.  The  estate  of  the  decedent  was 
insolvent. 

The  claims  of  the  consignors  were  ordered  to 
be  paid  in  full  by  the  auditor,  and  commissions 
at  the  rate  of  10  per  cent,  allowed  to  the  account- 
ant. An  application  was  made  by  an  ancillary 
administrator  in  Maryland,  to  have  certain  of  the 
funds  paid  over  to  him,  which  application  was 
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refiised.    To  these  rulings,  inter  alia^  exceptions 
were  filed  by  certain  creditors. 

R,  F.  iVhite  and  R.J,  WilUams,  for  except- 
ants. 

The  claims  of  the  consignors  should  not  be 
paid  in  full,  as  the  moneys  arising  from  the  sale  of 
their  goods  could  not  be  identified  and  had  been 
converted  by  decedent  when  deposited  in  his 
own  name  in  bank. 

Merrick's  Est.,8  W.  &  S.  402. 
G,  IV.  Woilastofiy  for  other  exceptants. 
The  ancillary  administrator  in  Maryland  should 
have  charge  of  the  accoimts  of  the  estate  in 
Maryland,  and  they  should  not  be  included  in 
this  account. 
John  T,  Spencer,  for  consignors. 
This  Court  will  not  send  funds  out  of  its  juris- 
diction to  Maryland.     The  moneys  received  by 
the  decedent  were  received  in  a  fiduciary  capa- 
city. 

Lemacke  v.  Booth,  6  Post  (47  Mo.),  385. 
Meador  v,  Sharpe,  54  Geo.  125. 
Treadwell  et  aL  v.  Holloway  et  al.,  46  Cal.  547. 
Money  held  in  a  fiduciary  capacity  requires  no 
earmark.  * 

Voight  V,  Lewis,  Leg.  Int.  1 876,  p.  402. 
Bank  v.  King,  7  Sm.  205. 
Stair  V.  Bank,  J  Sm.  364. 
Pennell  v,  Deffell,  23  Eng.  L.  &  Eq.  Rep.  460. 
Burdell  v.  Willett,  2  Vem.  638. 
Denston  v,  Perkins,  2  Pick.  86. 
Price  V.  Ralston,  2  Dall.  60. 
Chest  Mtg.  Co.  V,  Dehon  et  aL,  5  Pick.  7. 
Viner  Admx.  v,  Cadell,  3  Esp.  ^. 
Howard  v,  Jemmet,  3  Burr.  X369. 
Scrimshire  v,  Alderton,  2  Strange,  1 182. 
Godfrey  v.  Furzo,  3  P.  Wms.  185. 
E.  Hopper,  for  administrator. 
The   10  per  cent,  commission  was  properly 
allowed.     There  was  great  trouble  in  the  manage- 
ment of  the  estate.     Among  other  things  the 
administrator  was  compelled  in  midwinter  to  take 
a  long  journey  on  business  connected  with  the 
estate. 

April  13,  1878.  The  Court  (after  stating  the 
facts).  Several  exceptions  were  filed  to  the  report 
of  the  auditor  appointed  to  distribute  the  fund, 
of  which  only  two  require  to  be  noticed.  It  was 
contended  that  the  claims  of  the  consignors 
should  not  be  paid  in  full  because  the  moneys 
arising  from  the  sale  of  their  goods  could  not  be 
identified,  and  had  been  converted  by  decedent 
when  he  deposited  them  in  his  own  name  at  bank. 
The  case  of  Voight  v,  Lewis  (Leg.  Int.  1876, 402) 
disposes  of  this  objection.  It  was  there  ruled 
that  moneys  held  in  a  fiduciary  capacity  required 
no  earmark,  and  on  the  bankruptcy  of  the  holder 
did  not  pass  as  his  property  to  his  assignees.  So 
in  Farmers*  and  Mechanics'  Bank  v.  King  (i  P. 
F.  Sm.  205),  Strong,  J. ,  says :  *  *  It  is  undeniable 
that  eauity  will  follow  a  fund  through  any  num- 
ber ot  transmutations;  and  preserve  it  for  the 


owner  as  long  as  it  can  be  identified."  In  that 
case  a  deposit  of  trust  moneys  in  bank  by  a  trus- 
tee in  his  individual  name  was  held  not  to  change 
the  property  in  the  trust  funds.  The  present 
case  is  free  from  the  possible  doubt  which  existed 
in  those  cited,  from  the  mingling  of  funds  of  the 
principal  and  agent,  for  the  auditor  finds  as  a  fact 
that  decedent's  deposit  in  bank  was  composed 
entirely  of  the  proceeds  of  sale  of  consigned 
goods. 

The  claim  of  the  ancillary  administrator  in 
Maryland  to  any  portion  of  the  assets  collected  in 
Pennsylvania  cannot  be  sustained.  Freeman's 
Appeal  (18  P.  F.  Sm.  151)  decides  that  the  ad- 
ministrator of  the  domicil  cannot  be  called  upon 
to  transmit  its  assets  to  the  ancillary  administra- 
tor. The  utmost  which  can  be  said  on  behalf 
of  the  claim  is  that  in  the  exercise  of  a  wi.-e  discre- 
tion, the  Court  may  order  such  a  transfer.  But 
no  reason  therefor  has  been  attempted  to  be 
shown.  To  the  exception  to  the  claim  of  the  ac- 
countant to  commissions  at  the  rate  of  ten  per 
cent.,  the  answer  is  that  the  labors  and  responsi- 
bilities of  the  administrator  were  shown  to  be  of 
a  character  to  warrant  a  compensation  beyond  the 
ordinary  rate  of  commission.  The  power  of  the 
Court  is  ample  to  grant  this  compensation  either 
in  the  shape  of  a  gross  sum  or  of  an  increased 
percentage. 

The  exceptions  are  dismissed,  and  the  report 
of  the  auditor  is  confirmed. 

Opinion  by  Ashman,  J. 


O.  C.  May  22,  1878. 

Lewry's  Estate. 

Appointment  of  guardians — The  right  of  a  minor 
when  over  the  age  of  fourteen  to  make  choice 
of  a  guardian,  when  such  right  has  not  been 
before  exercised,  is  absolute — Minors  not  es- 
topped from  exercising  such  right  by  private 
declarations,  nor  by  lapse  of  time, 
Sur  petition  for  appointment  of  guardian,  and 
answer. 

The  petition  of  Anna  M.  and  Josephine  Lewry 
set  forth  that  in  October,  1869,  Emma  M.  Lewry 
was  appointed  guardian  of  her  nephew,  Thomas 
M.  Lewry,  who  has  since  attained  his  majority, 
and  of  her  two  minor  nieces,  the  petitioners, 
both  of  whom  were  then  under  the  age  of  four- 
teen ;  that  the  petitioners  are  now  of  the  ages  of 
eighteen  and  sixteen  years  respectively,  and 
prayed  the  Court  that  they  be  admitted  to  make 
choice  of  a  guardian.  They  selected  as  their 
guardian  Thomas  M.  Lewry,  their  brother. 

Emma  M.  Lewry,  the  guardian  appointed 
when  the  petitioners  were  under  the  age  of  four- 
teen years,  filed  an  answer,  setting  forth  that  the 
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person  proposed  as  guardian  was  about  twenty- 
two  years  of  age,  and  by  reason  of  his  youth  and 
inexperience  unfit  for  the  position ;  also  that  the 
said  minors,  when  they  attained  the  age  of  four- 
teen, on  being  asked  if  they  were  satisfied  with 
the  respondent  as  guardian,  said  they  were,  and 
did  not  desire  to  make  a  change. 

The  petitioners  filed  a  replication,  averring 
that  the  said  Thomas  was  a  person  of  respecta- 
bility and  property,  and  a  suitable  person  to  act 
as  guardian. 

Emma  M.  Lewry  then  filed  an  additional  an- 
swer, stating  she  had  only  accepted  the  position 
of  guardian  with  the  understanding  that  she 
would  be  allowed  to  continue  as  such  until  they 
attained  their  majority ;  that  she  had  been  put  to 
great  trouble,  care,  and  expense  as  guardian. 

G,  W,  Thorny  for  petitioners. 

The  absolute  right  of  a  minor  to  her  choice  in 
open  court,  where  of  proper  age,  has  been  set- 
tled in     • 

Lee*s  Appeal,  3  Casey,  229. 

Wilson's  Estate,  I  Weekly  Notes,  346. 

Benz's  EsUte,  Id.  486. 

If  a  fit  person  be  chosen,  it  is  the[duty  of  the 
Court  to  appoint. 

Arthur's  Appeal,  I  Grant,  55. 

M,  Arnold  diXid.  B,  H,  Brewster ^  contra. 

These  minors,  on  arriving  at  fourteen  years  of 
age,  said  they  did  not  want  any  change  of  guar- 
dian, but  were  satisfied.  After  this  lapse  of  time 
they  cannot  suddenly  ask  to  have  their  guardian 
removed.  They  are  estopped  by  their  consent 
for  this  long  time.  There  is  no  such  absolute 
right  to  be  found  in  our  statute  book  as  this 
claimed  by  the  minors,  to  come  in  and  say  we 
appoint  A.  B.  guardian,  and  the  Court  must 
ratify  it. 

The  Orphans'  Court  has  power  "when  ana  as 
often  as  is  necessary*'  to  appoint  and  change 
guardians.  There  is  no  absolute  right  of  the 
minors  or  duty  of  the  Court  to  allow  a  change, 
unless  they  think  it  a  proper  case.  The  present 
guardian  can  only  be  removed  for  cause,  and  not 
on  the  mere  whim  or  fancy  of  minors,  after 
faithfully  performing  her  duties  as  guardian. 
Lee's  Appeal,  supra, 
Colehower's  Estate,  5  Weekly  Notes,  343.^ 

G.  W.  Thorn,  in  reply. 

There  are  only  two  grounds  on  which  the  right 
to  choose  a  guardian  can  be  disputed :  that  the 
minors,  although  over  fourteen  years,  are  not 
competent  to  choose  (as  non  compotes)  \  and  that 
the  guardian  chosen  is  not  a  responsible  or  proper 
person. 

June  I,  1878.  The  Court.  The  single  ques- 
tion raised  by  the  pleadings  is,  whether  any  dis- 
cretion is  vested  in  this  Court  over  the  choice  of 
a  guardian  by  a  minor  above  the  age  of  foiuteen 
years,  where  no  personal  imfitness  on  the  part  of 
the  guardian  is  shown. 


The  Act  of  29th  of  March,  1832,  §  5,  gives 
the  right  of  choice  to  the  minor  of  the  age  of 
consent,  in  broad  terms.  Its  language  is:  **The 
Orphans*  Court  shall  have  power  to  admit  such 
minors,  when  and  as  often  as  there  shall  be  occa- 
sion, to  make  choice  of  guardians,  and  to  appoint 
guardians  for  such  as  they  shall  judge  too  young 
or  otherwise  incompetent  to  make  choice  for 
themselves. ' '  Under  this  Act  the  Orphans'  Court 
has  no  power  to  appoint  a  guardian  where  the 
minor  is  above  the  age  of  fourteen  years  and 
mentally  competent  to  choose;  and  Lewis,  J., 
so  held  in  Arthur's  Appeal  (i  Gr.  55).  At  com- 
mon law  the  infant  at  fourteen  was  entitled  to 
elect  his  own  guardian,  and  to  oust  the  guardian 
in  socage.  ^Litt.,  §  123;  Kent  2,  228.)  This 
right  of  the  mfant  is  recognized  by  the  Act  of 
August  25,  1864,  §  I,  which  gives  to  the  Court 
the  power  of  appointing  guardians  where  the 
minors  are  absent  in  the  United  States  service, 
and  provides  that  such  minors  may  subsequentlj 
appear  and  choose  their  guardians  as  in  the  case 
of  one  attainiiig  the  age  of  fourteen. 

An  estoppel  to  the  choice  now  sought  to  be 
made  by  these  minors  was  attempted  to  be  set 
up,  in  their  statement  made  upon  attaining  the 
age  of  fourteen  years,  that  they  were  satisfied 
with  their  present  guardian.  It  is  true  that  a 
minor  over  fourteen  is  not  authorized  to  super- 
sede the  guardian  of  his  own  selection  as  often  as 
his  fancy  changes.  (Lee's  Appeal,  3  Cas.  229.) 
But  an  infant  cannot  be  said  to  acquiesce  in  any- 
thing, and  his  solemn  right  of  choice  is  not  exer- 
cised by  any  other  act  or  in  any  other  mode  than 
that  prescribed  by  the  statute.  (See  Wilson's 
Estate,  I  Weekly  Notes,  346.)  It  is  mZ?  to 
claim  that  the  loose  declarations  of  assent,  ut- 
tered in  private  by  a  minor,  to  the  continuance 
in  trust  of  his  guaidian,  can  be  held  to  take  the 
place  of  his  choice  made  in  open  court,  and  en- 
rolled as  a  matter  of  record.  The  present  appli- 
cation must  therefore  be  regarded  as  the  first 
attempt  of  the  minors  to  exercise  their  right  of 
selection,  and  in  the  absence  of  any  cause  shown 
to  the  contrary,  it  must  be  respected  by  the 
Court. 

In  the  eloquent  argument  of  counsel  for  the 
guardian,  stress  was  l^d  upon  the  fact  that  the 
relation  which  is  sought  to  be  dissolved,  had  en- 
gendered sympathies  and  affections  which  should 
not  be  severed  except  for  invincible  reasons. 
An  invincible  reason,  however,  exists  in  the  shape 
of  a  positive  right  conferred  by  statute,  in  the  face 
of  which  all  consideration  of  sentiment  must  be 
waived.  Besides,  the  argument  loses  most  (rf  its 
force  when  it  is  remembered  that  no  possible 
stigma  is  cast  upon  the  guardian  by  the  contem- 
plated change.  In  effect,  the  law  determines  the 
period  of  her  trust,  at  the  time  when  it  confides 
to  the  ward  the  power  of  selection.    And  in  this 
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instance  the  highest  tribute  to  the  ability  and  earn- 
estness with  which  the  guardian  has  discharged 
the  duties  of  her  office  has  been  paid  in  the  choice 
of  a  successor  who  acknowledges  that  he  owes  his 
own  fitness  for  the  task  to  her  training. 

The  prayer  of  the  petition  is  granted,  and 
counsel  are  directed  to  draw  the  proper  decree. 

Opinion  by  Ashman,  J. 


O.  C  May  23,  1878. 

Tasker's  Estate. 
Decedents*  estates — Executors  and  administrators 

— Extension  of  time  for  payment  of  debts  due 

to  decedent —  Wlien  sanctioned  by  the  Court. 

Petition  for  approval  of  consent  to  extension, 
etc. 

The  petition  of  Thomas  T.  Tasker,  administra- 
tor of  Thomas  T.  Tasker,  Jr.,  set  forth:  that 
prior  to  his  decease,  T.  T.  Tasker,  Jr.,  sold  his 
interest  in  the  Paschall  Iron  Works  and  Delaware 
Iron  Company  to  his  partner,  S.  P.  M.  Tasker, 
for  |2o6,ooo ;  that  this  sale  was  made  with  the  in- 
tention of  reselling  to  a  *'hmited"  partnership; 
that  by  virtue  of  certain  agreements  the  petitioner 
is  entitled  to  receive  the  notes  of  said  limited 
partnership,  known  as '  *  Morris,  Tasker,  and  Com- 
pany, Limited,"  secured  by  the  pledge  of  the 
stock  of  the  Delaware  Iron  Company;  that  the 
**  Paschall  Iron  Works"  property  is  subject  to 
three  first  mortgages  of  ^98,000  each,  and  one 
second  mortgage  of  ^307,478.31;  "that  said 
'Morris,  Tasker,  and  Company,  Limited,*  who, 
by  the  said  sale,  became  and  are  now  the  owners 
of  the  property  so  conveyed,  are  unable  to  meet 
the  prior  mortgages  so  due  as  aforesaid,  or  to  pay 
the  debt  due  unto  the  petitioner,  and  propose  an 
extension  upon  the  terms  of  paying  the  interest 
upon  the  said  mortgage  debts,  and  upon  the  in- 
debtedness due  the  estate  of  Thomas  T.  Tasker, 
Jr. ,  and  also  of  gradually  diminishing  the  princi- 
pal of  the  said  prior  incumbrances  by  semi-annual 
instalments*  And  the  petitioner  is  asked  to  con- 
sent to  said  extension,  without  varying  the  right 
of  the  holders  of  Thomas  T.  Tasker,  Jr.'s  bonds 
as  against  the  residue  of  his  estate,  and  to  agree 
to  extend  the  time  for  payment  of  the  debt  due 
him  for  ten  years,  receiving  as  collateral,  bonds, 
secured  by  mortgage  upon  the  property  of  the 
Delaware  Iron  Company." 

That  the  petitioner  feared  the  paramount 
mortgages  would  be  foreclosed,  and  that  any  de- 
ficiency between  the  amounts  due  on  said  bonds 
and  mortgages,  and  those  which  would  be  realized 
upon  a  foreclosure  would  be  payable  out  of  other 
property  of  Thomas  T.  Tasker,  Jr.  But  if  the 
time  for  payment  of  said  indebtedness  be  ex- 
tended, the  prior  mortgages  will  be  diminished 


by  the  aforesaid  semi-annual  payments,  thus  ren- 
dering it  far  more  likely  that  the  security  will 
suffice  to  pay  said  mortgagees,  and  thus  relieve 
the  residue  of  Thomas  T.  Tasker,  Jr.'s  estate. 
The  petitioner  prayed  that  the  following  order 
be  made: — 

"That  Thomas  T.  Tasker,  administrator  of  the 
estate  of  Thomas  T.  Tasker,  Jr.,  deceased,  shall 
be  at  liberty  to  consent  to,  and  the  Court  hereby 
approve  of,  the  arrangement  whereby  the  holders 
of  mortgages  securing  the  bonds  of  Thomas  T. 
Tasker,  Jr.,  consent  to  postpone  their  right  to 
sue  out  said  mortgages  without  prejudice  to  their 
right  to  claim  on  the  bonds  of  Thomas  T.  Tas- 
ker, Jr.,  after  such  extension,  out  of  any  assets 
in  the  hands  of  the  administrator  of  Tliomas  T. 
Tasker,  Jr.,  and  that  he  may  agree  to  postpone 
the  time  for  the  payment  of  any  debt  due  him  as 
administrator  by  the  said  firm  of  *  Morris,  Tasker, 
and  Company,  Limited,'  for  ten  years,  provided 
interest  is  paid  thereon  and  collateral  security 
given  by  bonds  equal  in  amount  to  the  debt, 
secured  by  mortgage  upon  the  property  of  the 
Delaware  Iron  Company  of  New  Castle,  in  the 
State  of  Delaware." 

McMurtrie^  for  the  petitioner;  with  him — 

Sutton,  for  heirs  and  guardians  of  minors,  and 

Wolfe,  for  Morris,  Tasker,  &  Co. 

The  Court  has  authority  to  grant  this  petition. 
Warner's  Appeal,  2  Wh.  295. 
Shollenbei^er's  Appeal,  9  Harris,  340. 
Lewis  V,  Lewis,  I  Harris,  83. 
Baylcy's  Appeal,  10  Sm.  360. 

May  25,   1878.     The  Court  granted   the 
prayer  of  the  petition. 
(No  opinion  filed.) 


©.  g).  eirntit  Court— 
lEquitg. 


April  24,  25,  27, 1878. 
Union  Mutual  Life  Ins.  Co.  v.  Kellogg. 

Practice  —  Equity  suit  by  insurance  company 
against  its  agent — Appointment  of  receiver  pen- 
dente lite —  Writ  of  ne  exeat,  when  granted — 
Equity  pleading — Set-off, 

The  corporation  plaintiflf  filed  a  bill  in  equity,  to  deter- 
mine, inter  alia,  the  ownership  of,  and  recover,  a  fund 
held  by  its  agent,  the  defendant,  and  which  canie  into  the 
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latter's  hands  as  the  plaintifTs  money.  After  answer  filed, 
the  plaintiff  moved  for  a  receiver  of  the  fund : 

AVA/,  that  without  deciding  the  merits  of  the  controversy, 
a  receiver  might  be  apjpointed  before  the  evidence  was 
closed,  if  the  pleadings  (coupled  with  defendant's  admis- 
sions) showed :  ( I )  The  reception  by  defendant,  as  agent,  of 
a  {yivA  prima  fade  belonging  to  plaintiff;  (2)  Probable  peril 
to  the  fund,  if  left  in  the  defendant's  hands  pending  litiga- 
tion ;  and,  (3)  A  presumption  that  the  fund  was  actually 
existing  under  the  defendant's  control  when  the  bill  was 
filed. 

And  this  latter  presumption  will  ari5;e  from  a  statement 
or  admission  by  the  defendant  that  he  has  not  embezzled 
any  portion  of  it,  and  that  he  can  satisfy  a  decree  for  the 
amount,  if  against  him. 

The  bill  prayed  an  account  of  moneys  received  by  the 
defendant  for  the  company,  and  for  a  receiver  to  hold  the 
fund  pendente  lite.  Tlie  answer  admitted  the  receipt  of 
the  money,  but  averred  a  set-off  for  prospective  salary  and 
commissions,  which  the  defendant  alleged  he  had  been 
prevented  from  earning  by  the  plaintiff  having  ill^lly 
terminated  his  contract  of  agency;  also  other  smaller  items 
of  set-off.  The  pleadings  showed  that  even  were  the 
smaller  items  admitted,  but  the  first  disallowed,  there 
would  be  a  balance  due  the  plaintiff.  The  evidence,  as 
far  as  taken,  showed  probable  peril  to  the  fund  if  left  in 
defendant's  hands  s 

Held^  that  after  answer  filed,  but  before  the  evidence 
was  closed,  a  receiver  should  be  appointed  for  such  balance, 
without  deciding  the  merits  of  the  controversy,  but — 

Quare,  whether,  in  equity,  such  prospective  earnings 
could  in  such  a  case  be  the  subject  of  a  set-off  against  the 
company  by  its  agent. 

Bill  in  equity,  filed  in  March,  1877,  by  the 
Union  Mutiial  Life  Insurance  Co.  against  the  de- 
fendant, its  general  agent  for  the  States  of  Penn- 
sylvania and  Maryland,  averring  that  by  the 
terms  of  a  written  contract  annexed  to  the  bill, 
the  company  had  a  right  to  discharge  the  defend- 
ant upon  thirty  days*  notice,  which  right  it  had 
duly  exercised ;  that  the  defendant  had  received 
as  the  company's  agent  large  sums  of  money  for 
premiums,  of  which  there  remained  a  balance 
due  to  the  company,  after  all  deductions  to  which 
the  defendant  was  entitled,  of  over  $15,000. 
The  bill  also  averred  that  the  defendant  had  re- 
fused to  account;. that  there  was  danger  of  his 
removing  from  the  jurisdiction  of  the  Court,  and 
of  his  taking  with  him  all  his  property,  and  that 
there  was  imminent  danger,  of  a  waste  of  the 
plaintiff's  money,  if  left  in  the  defendant's 
hands. 

The  bill  prayed  for  a  writ  of  n^  exeat,  a  re- 
ceiver, an  injunction  forbidding  the  defendant  to 
dispose  of  any  of  the  company's  moneys,  and  an 
account. 

On  the  day  that  the  bill  was  filed,  after  hearing 
counsel  for  the  defendant,  the  writs  of  injunction 
and  ne  exeat  as  prayed  for  were  issued,  the 
amount  of  the  bond  in  the  writ  oine  exeat\i€\n% 
in  the  sum  alleged  in  the  bill  to  be  due  the  plain 
tiff.  A  short  order  to  plead  answer  or  demiu:  in 
eight  days  was  at  the  same  time  granted. 

An  answer  was  subsequently  filed,  in  which  the 


defendant  stated  an  account  between  himself  and 
the  company,  in  which  he  credited  the  latter 
with  the  amoimt  of  money  claimed  in  the  bill, 
and  debited  it  with  various  disbursements  alleged 
to  have  been  duly  made  by  him  for  the  company, 
together  with  certain  claims  by  him  against  the 
company,  resulting  in  a  balance  in  the  defend- 
ant's favor  of  $1500. 

The  answer  also  alleged  that  the  contract  of 
agency  was,  by  its  terms,  to  last  till  December  1, 
1878 ;  that  it  had  been  wrongfully  and  tmlaw- 
fully  terminated  by  the  plaintiff  in  January, 
1877 ;  tliat  by  the  contract  the  defendant  was 
entitled  to  salary  and  commissions  from  the  ac- 
tual termination  of  the  agency  to  the  end  of  the 
term  of  service  contracted  for  (Jan.  1877,  to 
Dec.  1878)  \  and  two  items  of  I7000  and  J5500 
were,  inter  alia,  claimed  by  way  of  set-off  for 
such  prospective  salary  and  commissions. 

4  replication  having  been  filed,  a  master  was 
appointed  to  state  an  account,  and  much  testi- 
mony was  taken,  the  effect  of  which,  however, 
was  unimportant  in  the  view  the  Court  took  of 
the  case,  except  that  coupled  with  the  pleadings 
it  showed  the  plaintiff's  money  to  be  in  peril  if 
left  in  the  defendant's  hands. 

Before  the  testimwiy  was  closed,  the  plaintiff's 
counsel  moved  for  a  receiver. 

S.  B.  Huey  and  G.  W,  BiddU  (A.  Sydmj 
Biddle  and  Daniel  Magoon  with  them),  for  the 
motion,  argued  that  a  motion  for  a  receiver  was 
like  a  motion  for  an  injimction,  which  could  be 
made  interlocutorily.  It  rests  in  the  sotmd  dis- 
cretion of  the  Coiut,  and  will  be  made  where  it 
di'p^tBXS  prima  facie  that  the  defendant  had  money 
in  his  hands  belonging  to  the  plaintiff,  and  that 
the  fund  was  in  peril,  provided  it  could  be  shown 
by  a  fair  presumption  that  the  fund  was  in  exist- 
ence when  the  application  was  made. 

[Cadwalader,  J.  If  you  can  show  money  in 
the  defendant's  hands — not  money  theoretically 
in  his  hands,  not  money  he  has  embezzled—bui 
money  actually  in  his  hands,  we  shall  be  desiroas 
to  act  interlocutorily.     We  can  do  that.] 

This  is  shown  by  the  bill  and  answer.  The 
defendant  admits  having  received  our  money, 
which,  to  the  extent  of  $12,500,  he  is  not  enti- 
tled to  set  off,  or,  at  any  rate,  if  he  is,  the  fund 
has  been  shown  to  be  in  peril. 

[Cadwalader,  J.  What  is  the  inference  from 
that?  Is  it  not  that  he  corruptly  held  it  and 
used  it  ?  How  does  that  put  the  money  in  his 
hands,  so  that  we  can  order  him  to  pay  it  before 
final  decree,  or  put  him  in  jail  for  not  doing  it? 
Is  the  inference  from  these  facts  that  he  still  has 
it,  or  that  he  has  improperly  used  it  ?  In  Askew 
V,  Odenheimer*  (not  reported),  a  case  in  which  I 
was  counsel,  the  defendant  in  his  answer  denied 
having  anything  of  the  plaintiff's.     On  the  noere 

♦  U.  S.  C.  C.  for  E.  D.  of  Pcnna.,  1845^ 
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question  of  arithmetic  it  was  found  that  he  had 
several  thousand  dollars,  upon  the  admitted  facts, 
and  even  in  that  case  we  could  not  get  the  money 
paid  into  court  until  the  answer  was  filed ;  but 
upon  the  answer  it  was  a  question  of  partnership, 
— he  did  not  divide  by  2  when  he  ought  to  have 
done  so,  and  the  consequence  was,  that  five 
thousand  dollars  was  ordered  to  be  paid  into 
court.  That  was,  however,  done  with  great 
caution^  and  because  these  facts  appeared  in  the 
answer.  As  Judge  McKennan  suggested  to  me 
just  now,  you  appear  to  be  applying  for  execution 
before  judgment.] 

We  do  not  want  this  money  ourselves,  we 
merely  want  it  paid  into  court.  All  the  facts  on 
which  we  rely  appear  in  the  bill  and  answer,  and 
therefore  the  principle  in  Askew  v.  Odenheimer 
was  precisely  the  same  as  here. 

[Cadwalader,  J.  Precisely,  but  the  facts 
were  the  reverse ;  a  partner  had  cheated  his  co- 
partner^ and  had  made  an  assignment  to  the  co- 
partner for  his  indemnity ;  the  co-partner  who 
had  been  cheated  put  his  foot  on  the  neck  of  the 
co-partner  who  had  cheated  him  and  would  not 
account.  The  man  who  had  cheated  him  filed  a 
bill  in  this  Court,  and  the  defendant  stated  in  his 
answer  that  so  much  was  required  to  indemnify 
him.  He  did  not  observe  that  half  of  that  be- 
longed to  the  partner,  and  upon  the  simple  arith- 
metic he  was  ordered  to  pay  so  much  into  court, 
by  his  own  admission  upon  his  own  answer  that 
he  had  so  much  money  of  the  plaintiff's  in  his 
hands.  The  receiver  will  not  be  appointed  until 
the  final  decree,  unless  it  appear  by  the  answer 
that  the  defendant  still  holds  the  fund.  I  agree 
to  everything  you  say,  if  you  can  -show  that  there 
is  2kfund2&  contradistinguished  from  a  debtJ\ 

The  case  is  identical  with  Askew  v.  Oden- 
heimer; here  the  defendant  in  his  answer  ex- 
pressly charges  himself  with  a  large  amount  of 
money  received  for  the  company  as  its  agent. 
He  sets  up  coimter  claims,  which  will  exhaust 
that  fund,  and  leave  a  balance  in  his  favor  of 
$\  500.  Two  of  the  items  of  set-off  are  for  mat- 
ters which  he  cannot  claim  to  set-off  in  equity  at 
all.  Therefore  after  deducting  from  the  total  of 
those  items  the  excess  of  J 1500  he  has  acknowl- 
edged, unless  it  is  fair  to  infer  embezzlement,  a 
fund  to  that  extent  (viz.,  ^11,000),  of  the  com- 
pany's money  in  his  hands.  The  case  of  Dillon 
V.  The  Connecticut  Life  Ins.  Co.,  Court  of  Ap- 
peals of  Maryland,  1875,  was  this  identical  case. 
The  items  of  set-off  claimed  there  were  the  same 
as  here,  and  the  Court  appointed  a  receiver,  and 
this  was  affirmed  in  the  judgment  of  the  Court 
of  Appeals. 

[Cadwaladir,  J.  Was  the  receiver  appointed 
there  before  final  decree?] 

Yes,  before  the  testimony  was  closed,  just  as 
here,  upon  bill  and  answer.     It  is  not  fair  to  in- 


fer that  the  defendant  has  committed  a  fraud  and 
embezzled  the  money. 

[McKennan,  J.  I  understand  you  to  say  that 
by  the  necessary  import  of  this  account  in  the 
answer,  the  defendant  admits  that  he  has  1 12,500 
in  his  hands,  and  that  he  says  he  is  entitled  to  re- 
tain it,  because  he  has  these  two  claims  amounting 
to  that  sum  against  the  company.  I  think  that  is  a 
fair  inference  from  the  document.  There  are  two 
alternatives.  In  the  first  place,  the  defendant  ad- 
mits that  he  himself  received  the  money,  and  has 
it  in  his  hands,  but  claims  to  retain  it  because  he 
says  he  has  certain  credits  which  ought  to  be  al- 
lowed him ;  or  else  he  must  say  that  he  is  justly 
subject  to  the  reproach  of  having  criminally  em- 
bezzled the  plaintiff's  money,  so  that  I  do  not 
think  that  we  ought  to  seek  to  get  rid  of  his  ad- 
mission. If  we  have,  by  the  documents  furnished 
by  the  defendant  himself — by  his  own  answer — 
distinct  admission  that  he  had  a  certain  amount 
in  his  hands  when  the  bill  was  filed,  I  think  we 
ought  to  lay  our  hands  upon  it.  I  do  not  think 
that  there  is  any  question,  even  of  arithmetic, 
here  as  to  the  indisputable  consequences  of  the 
admissions  in  the  answer.] 

Upon  the  25  th  of  April  the  counsel  of  the  de- 
fendant presented  the  latter's  affidavit  stating  that 
he  had  not  concealed  the  f  12,500  or  any  part  of 
it,  or  embezzled  it,  or  wasted  it,  or  put  it  out  of 
the  way  in  any  sense,  to  prevent  the  plaintiff  from 
recovering  it,  if  he  could  establish  his  right  to  re- 
cover it ;  that  the  defendant  was  entitled  to  this 
money,  or  if  otherwise  that  he  had  acted  in  per- 
fect good  faith,  that  he  was  not  insolvent,  that  he 
had  means  out  of  which  the  full  amount  claimed 
by  the  plaintiff,  if  a  -decree  were  finally  made 
against  him  for  that  amount,  could  be  paid. 

[McKennan,  J.  I  think  the  affidavit  which 
has  just  been  read,  comes  pretty  close  to  admitting 
that  the  defendant  has  this  money  in  his  hands, 
and  he  denies  any  improper  use  of  it.] 

Shick  and  B,  JI.\Brtwster^  contra,  argued 
that  there  was  no  admission  in  the  answer,  or  by 
the  affidavit,  that  any  of  the  plaintifTs  money  was 
in  the  defendant's  hands.  On  the  contrary,  by 
the  answer,  a  balance  of  j  1500  was  shown  to  be 
due  to  the  defendant.  He  had  a  perfect  right  to 
retain  that  $12,500  to  liquidate  the  damages 
which  he  had  sustained  by  his  having  been 
wrongfully  removed  from  the  agency  by  the  com- 
pany. Much  of  this  money  had  been  received 
years  before.  The  affidavit  was  in  no  sense  an 
admission  that  he  still  had  any  of  the  company's 
money,  but  a  mere  denial  of  the  improper  use 
of  whatever  small  balance,  if  any,  was  due  the 
company,  and  which  he  still  had. 

The  decision  of  McTighe  v.  Dean  (22  New 
Jersey  Equity  Reports,  81)  was  substantially  iden- 
tical with  this  case.     There  the  receivership  was 
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refused.  The  state  of  the  accounts  cannot  possi- 
bly be  determined  until  final  hearing.  The  evi- 
dence is  not  all  in,  there  is  nothing  to  show  that 
there  is  any  specific  fund  in  the  defendant's 
hands. 

[McKennan,  J.  The  defendant's  aflfidavit  gets 
us  over  a  matter  of  some  difficulty,  that  both 
Judge  Cadwalader  and  I  had  yesterday,  that  is 
whether  the  defendant  might  not  have  used  this 
money.  He  denies  that.  The  money  that  he 
got,  belonging  to  the  plaintiff,  he  says  he  has 
still  in  his  hands.] 

We  do  not  deny  that  there  was  money  of  the 
company  which  came  into  our  hands,  but  we 
claim  that  we  have  a  right  to  hold  that  to  meet 
the  damages  which  we  have  suffered  by  their 
unlawful  violation  of  their  contract ;  but  we  do 
deny  that  there  is  any  admission  in  the  papers  as 
to  the  amount  we  hold.  This  proceeding  de- 
parts from  all  the  precedents  in  this,  that  here 
you  pick  out  two  items  from  a  voluminous  account 
which  no  one  but  an  expert  can  unravel,  and 
hold  that  they  admit  that  amount  of  the  plain- 
tiffs money  to  be  in  the  defendant's  hands. 

[Cadwalader,  J.  I  have  no  doubt  it  is  a 
great  novelty  at  this  stage  of  the  case,  and  a  very 
important — I  do  not  say  dangerous — novelty. 
There  was,  however,  another  case  in  the  Court 
of  CommcTn  Pleas  (not  reported),  exactly  identi- 
cal with  that  of  Askew  v,  Odenheimer.] 

We  have  a  right  to  retain  enough  of  the  defend- 
ant's money  to  reimburse  us  for  his  wrongful 
conduct  in  terminating  the  agency. 

Kirk  V.  Hartman,  13  Sm.  97. 

Yelland's  Case,  L.  R.,  4  Equity,  350. 

Ex  parte  Clark,  L.  R.,  7  Equity,  551. 

Ex  parte  Logan,  L.  R.,  9  Equity,  149. 

Thomas  v,  Howell,  L.  R.,  18  Eauity,  203. 

East    Angleon  Railway  v,  Lytngoe,   10  Common 
Bench  Rep.  734. 
By  the  English  statute  unliquidated  damages 
cannot  be  set  off,  but  in  this  State  imliquidated 
damages  may  be. 

Eo  die.  The  Court  (McKennan,  J.).  We 
make  the  order  asked  for.  The  only  difficulty  that 
I  have  had  about  it,  so  far  as  my  own  views  are  con- 
cerned, was  of  a  twofold  character :  first,  whether 
there  was  an  admission  in  the  answer,  in  the  ex- 
hibits, and  in  the  depositions  of  the  respondent, 
of  any  fixed  determinate  sum  in  his  hands  at  the 
filing  of  the  bill,  which  was  received  by  him  by 
virtue  of  his  relations  with  the  company  as  its 
agent,  in  the  course  of  the  business  which  he 
undertook  to  discharge.  That  difficulty  was 
removed  by  the  averments  in  the  account  con 
tained  in  the  answer,  showing  an  admission  by 
him  of  the  receipt  of  a  certain  sum.  He  claimed 
to  reduce  that  liability  by  two  items  showing 
that  that  amount — the  aggregate  of  those  two 
tems — had  not  been  expended.     Th^  next  diffi 


culty  was  as  to  whether  this  money  was  in  such  a 
state  that  it  could  be  traced  and  substantially 
identified,  in  other  words,  whether  it  had  been 
made  away  with  by  this  man,  and  was  therefore 
gone  as  a  distinctive  fund.  That  difficulty  again 
was  removed  by  the  affidavit  of  the  man  himself. 
As  I  understand  it  he  distinctly  disclaims  having 
made  any  improper  use  of  this  money  so  that  it 
must  be  in  his  own  hands,  and  can  be  traced 
there.  The  fact  that  this  money  was  received  by 
him  as  the  property  of  the  plaintiff,  and  belong- 
ing to  the  plaintiff  here,  is  unquestionable.  The 
answer  shows  that.  Now  that  he  should  be  per- 
mitted to  retain  that  money  as  security  for  a  claim 
which  he  sets  up  against  the  company,  I  cannot 
see  should  be  any  more  readily  conceded  than 
that  the  money  should  be  placed  in  some  safe 
place  where  it  can  be  available  to  be  paid  wher- 
ever, in  the  ultimate  result  of  this  litigation,  it 
should  be  awarded.  So  that  without  intending 
to  establish  any  precedent,  except  so  far  as  future 
cases  may  accord  in  their  features  and  circum- 
stances with  this  case,  I  think  that,  under  the  cir- 
cumstances of  this  case,  we  ought  to  make  the 
order. 

Cadwalader,  J.  I  have  no  doubt  that  the 
order  will  meet  the  real  justice  of  this  case.  I 
should  have  been  satisfied  with  an  order  either 
way,  either  allowing  or  refusing  the  application, 
but  upon  the  general  reasons  of  the  administration 
of  justice,  I  should  have  been  better  satisfied, 
though  I  do  not  intend  to  dissent  from  the  order 
made,  with  suspending  this  order  until  the  final 
hearing.  The  precedent  will  be  a  dangerous 
and  an  embarrassing  one.  Still  it  does  meet  the 
justice  of  the  case,  and  as  the  application  was 
finally  put  entirely  upon  the  pleadings,  upon  the 
bill  and  answer,  without  the  affidavits  or  deposi- 
tions that  were  originally  exhibited,  it  is  suffi- 
ciently within  the  precedent  of  Askew  r.  Oden- 
heimer and  the  Mswyland  case  which  seems  to  be 
the  only  other  authority,  for  me  not  to  dissent 
from  an  order  which  I  think  meets  the  justice  of 
the  case. 

(Oral  opinions.) 

The  following  order  was  then  ordered  by  the 
Court  to  be  entered. 

And  now,  April  27, 1878,  upon  motion  of  com- 
plainant's counsel,  and  after  argument  by  coun- 
sel, it  is  ordered  that  the  sum  of  f  11,000  be  paid 
into  the  registry  of  the  Court  on  or  before  the 
28th  day  of  May,  1878,  by  the  defendant,  Edward 
Kellogg,  to  abide  the  final  decree  of  the  Court  in 
this  cause. 

[Note.  The  sum  of  1 11,000  ordered  to  be  paid  into 
court  was  obtained  by  deducting  1 1500  (the  balance  the 
defendant  alleged  to  be  due  him  by  the  company  on  an 
account  stated)  from  the  aggregate  of  the  two  items  of 
^7000  and  I5500  claimed  for  prospective  salary  and  com* 
I  missions.] 
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Vol.  v.]      THURSDA  Y,  JUL  Y  4,  1878.      [No.  23. 


g)upreme  Court. 


May,  '78,  102.  Feb.  ii,  1878. 

Pannell  v.  Commonwealth. 

Crimes — Murder  in  the  first  degree — Insanity  as 
a  defence —  What  degree  of  proof  necessary — 
Evidence — Medical  experts — Value  of  testi- 
mony of — General  reputation  of  insanity  not 
admissible — Errors  and  appeals —  WhcU  suffir 
dent  error  in  capital  case. 

Where  a  prisoner  on  trial  for  murder  pleads  insanity, 
the  burden  of  proof  is  on  him  to  show  by  satisfactory  and 
dearly  preponderating  testimony  that  he  really  was  insane 
at  the  tmie  of  the  homicide,  but  it  is  not  necessary  that  the 
proof  of  the  insanity  should  be  so  conclusive  as  to  rem 
all  doubt 

In  a  capital  case,  even  though  the  general  tenor  of  the 
chaige  b  correct,  if  the  judge  give  an  instruction  on  any 
material  question  which  is  likely  to  be  misunderstood  by 
the  jury  to  the  disadvantage  of  the  prisoner,  a  new  trial 
must  be  granted. 

It  is  well  settled  that  the  knowledge  and  experience  of 
medical  experts  are  of  great  value  in  questions  of  insanity, 
and  when  competent  medical  experts  nave  testified  intelli- 
gently in  a  case,  it  is  error  for  the  Judge  in  his  charge  to 
say,  "  We  question  very  much  whether  you  will  realize 
much,  if  any,  valuable  aid  from  them,  in  coming  to  a  cor- 
rect conclusion  as  regards  the  responsibility  for  crime  by 
this  prisoner.*' 

Where  a  witness  has  testified  in  chief  that,  having  seen 
the  prisoner  many  times,  he  never  noticed  anything  which 
induced  a  belief  in  his  insanity,  it  is  error  to  refuse  to  per- 
mit the  witness  to  be  asked  in  cross-examination  whether 
he  had  ever  seen  enough  of  the  prisoner  to  justify  an  ex- 
pression of  opinion  upon  his  sanity  or  insanity. 

Evidence  of  general  opinion  of  the  mental  condition  of 
the  prisoner  in  the  neighborhood  in  which  he  was  bom, 
laised,  and  lived  for  many  years,  is  not  admissible  to  prove 
insanity. 

Per  Mercur,  J.  Since,  in  order  to  prove  insanity 
which  will  relieve  a  prisoner  from  the  guilt  of  murder,  it 
is  not  necessary  to  show  that  he  was  a  frenzied  maniac, 
bat  only  that  he  was  "  not  of  sound  mind,"  it  may  be  bet- 
ter to  ask  a  witness,  "  Was  the  prisoner  of  sound  or  un- 
sound mind?*'  than,  "Did  you  or  did  you  not  discover 
anything  that  led  you  to  think  that  he  was  insane?" 

Error  to  the  Oyer  and  Terminer  of  Lancaster 
County. 

James  E.  Pannell  was  indicted  for  the  murder 

of  his  wife,  Anna  C.  Pannell.    The  plea  was 

**not guilty."  Upon  the  trial,  before  Patterson, 

J.,  the  following  facts  appeared:   The  prisoner 

Vol.  v.— 31 


was  born  in  Maryland  ifi  1843;  losing  his  pa- 
rents in  early  childhood,  he  afterwards  led  an 
tmsettled  and  dissipated  life.  In  January,  1876, 
coming  to  Lancaster,  he  formed  an  acquaintance 
with  Anna  C.  Hendricks  at  certain  religious  revi- 
val meetings;  with  her  joined  the  Baptist  Church 
there,  and  in  April,  1876,  married  her.  They 
went  to  housekeeping,  and  for  a  short  time  lived 
together  in  apparent  peace  and  comfort.  In 
May,  1876,  a  quarrel  occurred,  the  prisoner  at 
that  time  being  employed  in  Philadelphia,  and 
making  weekly  visits  to  his  home  in  Lancaster. 
On  July  4th  and  5  th  the  prisoner  and  his  wife 
again  quarrelled,  when  he  struck  her,  and  threat- 
ened to  kill  her.  During  his  ensuing  absence  in 
Philadelphia,  the  deceased  accepted  employment 
as  a  waitress  at  a  hotel.  While  so  situated,  on 
July  2oth,  1876,  the  prisoner  again  returned  to 
Lancaster,  remained  over  night  at  the  house  of 
Mrs.  Hendricks,  his  mother-in-law,  and  break- 
fasted with  her.  At  10  o'clock  he  went  out  for 
the  purpose  of  seeing  Anna,  and  returned  at  1 1.30 
o'clock,  dined  with  Mrs.  Hendricks,  and  spent 
the  afternoon  with  her,  conversing  about  the 
Centennial  Exhibition,  and  other  things  he  had 
seen  in  Philadelphia.  The  object  of  seeking  his 
wife — it  was  inferred  from  language  afterwards 
used  by  him  to  Mrs.  Hendricks— was  to  effect  a 
reconciliation.  He  asked  Mrs.  Hendricks  to  re- 
main with  him  during  the  evening,  as  Anna  was 
coming  to  the  house.  Anna  came  about  half-past 
eight,  and  after  some  conversation  about  her 
younger  brothers,  said,  ''Mother,  I  have  some- 
thing to  tell  you."  The  prisoner,  drawing  up 
his  chair,  said,  **I  must  tell  you  something;  I 
want  to  talk  a  little  business  to  you  this  evening." 
His  wife  replied,  **  Pannell,  I  feel  good  this  even- 
ing, and  I  didn't  come  here  to  quarrel  or  make 
any  fuss  with  you.  I  '11  tell  you  now,  as  I  told 
you  to-day,  I'll  freely  forgive  you  for  all  you  have 
done  to  me,  and  I  have  made  up  my  mind  I  will 
never  live  with  you  again."  The  prisoner  arose, 
went  to  the  window  and  looked  out,  returned, 
and  standing  close  to  his  wife,  said,  **  Anna,  you 
look  beautiful.  Anna,  we  will  make  up  to-night, 
or  we  will  part  forever.  *  *  Simultaneously  leaning 
forward  as  if  to  kiss  her,  he  shot  her  twice,  the 
second  shot  rendering  her  insensible,  and  causing 
death  on  the  following  morning.  After  the  shoot- 
ing the  defendant  attempted  to  escape  by  the 
balcony  of  the  third  story  window,  and  was  ar- 
rested on  the  second  story.  When  arrested  he 
expressed  fear  of  being  injured  by  the  crowd 
which  had  collected,  admitted  that  he  had  killed 
his  wife,  and  with  imprecations  expressed  satis- 
faction that  the  deed  was  done. 

The  defence  relied  on  the  prisoner's  insanity. 
It  appeared  that  his  mother  had  been  insane,  and 
committed  suicide  by  hanging.  There  was  also 
testimony  from  members  of  the  prisoner's  family 
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and  those  acquainted  with  him  in  early  life,  tend- 
ing to  show  a  diseased  mind.  There  was  also 
much  evidence  from  those  acquainted  with  the 
prisoner  in  Lancaster  during  the  six  months  pre- 
ceding the  murder,  to  the  effect  that  they  never 
saw  anything  in  the  prisoner's  conduct  to  induce 
a  belief  of  his  insanity.  About  an  equal  number 
of  medical  experts  were  called  for  the  prosecution 
and  the  defence,  and  their  contradictory  testi- 
mony was  very  evenly  balanced. 

A  witness  called  for  the  defence  was  asked, 
**  What  was  and  is  now  the  reputation  of  the  de- 
fendant in  the  neighborhood  in  which  he  was 
bom,  and  raised,  and  lived,  as  to  his  mental  ca- 
pacity?" Objected  to.  Objection  sustained. 
Exception. 

A  number  of  the  Commonwealth's  witnesses 
were  asked  in  chief  the  following  question :  **  In 
all  the  intercourse  you  had  with  the  prisoner 
during  the  period  of  your  acquaintance,  with  all 
your  observations  of  his  conduct,  manner,  and 
appearance,  did  you  or  did  you  not  discover 
anything  that  led  you  to  think  he  was  insane?*' 
Objection;  admitted;  exception. 

A  witness  for  the  Commonwealth  had  testified 
in  chief  to  his  acquaintance  and  frequent  associ- 
ation with  the  prisoner,  and  that  he  did  not  dis- 
cover anything  which  led  him  to  believe  that  he 
was  insane.  On  cross-examination  he  was  asked : 
"Did  you  or  did  you  not,  from  all  that  you 
have  related  concerning  this  defendant,  discover 
anything  upon  which  you  could  base  an  opinion 
as  to  whether  he  was  sane  or  insane  ?"  Answer, 
*'I  saw  nothing  that  would  lead  me  to  believe 
that  he  was  insane."  The  witness  was  then 
asked :  **  Did  you  or  did  you  not  see  enough  in 
your  intercourse  with  this  defendant  to  warrant 
you  in  expressing  your  opinion  as  to  his  sanity 
or  insanity,  your  attention  not  having  been  called 
to  the  fact  ?"  Objected  to ;  objection  sustamed ; 
exception. 

The  Judge  charged  the  jury,  inter  alia^  as  fol- 
lows :  **  The  law  presumes  sanity ;  in  all  criminal 
trials  the  person  charged  with  the  commission  of 
the  offence  must  be  taken  to  be  of  sound  mind 
until  the  contrary  is  shown ;  -and  therefore,  to 
make  insanity  a  good  defence,  it  must  be  proven 
to  the  satisfaction  of  the  jury.     The  burden  of 

proof  rests  upon  the  defendant [We  had 

almost  concluded  to  leave  the  question  of  insan- 
ity to  you,  gentlemen,  with  the  comments  of  the 
able  counsel  for  the  Commonwealth  and  the 
counsel  for  the  prisoner,  and  simply  remark  that 
it  is  a  question  of  fact  for  you  to  determine  from 
the  evidence,  and  if  made  out  beyond  a  reason- 
able doubt,  it  is  a  good  defence  and  must  acquit 
the  prisoner.]  ....  [Now,  whilst  the  medical 
witnesses  may  be  paramount,  and  their  opinions, 
in  many  instances,  greatly  superior  to  th^.t  of 
other  witnesses  in  aiding  a  jury  to  come  to  a  cor- 


rect conclusion  in  many  kindred  subjects  arising 
in  criminal  causes,  the  nature  of  their  profesaon 
having  directed  their  attention  to  the  subjects; 
yet,  in  the  case  now  tr)ring,  we  question  tcry 
much  whether  you  will  realize  much,  if  any, 
valuable  aid  from  them  in  coming  to  a  correct 
conclusion  as  regards  the  responsibility  for  crime 
by  this  prisoner. 

"You  must  be  satisfied  from  the  evidence, 
gentlemen  of  the  jury,  that  this  was  a  case  of  in- 
sanity, and  therefore  you  must  form  your  (m% 
opinion,  and  as  ordinary  men  of  the  worW— as 
men  seeking  truth — you  may  be  as  well  qualified 
to  lorm  an  opinion  as  any  other  on  this  subject 
matter."  .... 

After  reviewing  various  conditions  and  forms 
of  insanity,  the  Judge  further  said:  ["Now 
whether  all  or  any  of  those  conditions  existed  in 
the  prisoner  at  the  time  of  the  killing,  is  simply 
a  question  of  &ct,  to  be  established,  if  possible, 
by  conclusive  and  satisfactory  evidence.  The 
accused,  acting  under  those  conditions  of  mind, 
i  assumed  to  have  been  an  involuntary  agent  or 
actor.]  That  must  be  proven  to  your  satisfaction 
before  you  can  acquit." 

The  defendant  presented,  inter  alia^  the  fol- 
lowing point:  "If  the  jury  believe  that  at  the 
time  the  homicide  was  committed  the  defendant 
was  insane,  he  must  be  acquitted.  Answer. 
"This  point  the  Court  answers  in  theaffinnati^ 
^  an  abstract  proposition — but  adds,  that  the 
jury  must  be  satisfied,  by  satisfactory  and  conda- 
sive  proof,  of  the  insanity  of  the  defendant  The 
party  alleging  insanity  must  prove  it,  and  the 
burthen  of  proof  is  upon  the  defence,  to  convince 
you,  gentlemen,  that  the  mind  of  the  defendant 
was  deranged,  and  so  deranged  as  to  make  him 
irresponsible.  If  the  jury  so  believe ,  from  all  the 
evidence  in  the  case,  then  the  defendant  must  be 
acquitted." 

The  jury  found  a  verdict  of  guilty  of  murder 
in  the  first  degree.  The  prisoner  took  this  writ, 
assigning  for  error  the  rulings  upon  the  evidence 
above  given  as  excepted  to,  the  portions  of  the 
charge  within  brackets,  and  the  answer  to  the 
prisoner's  point.  There  were  many  other  assign- 
ments of  error  not  pressed  on  the  argument  or 
noticed  in  the  opinion  of  the  Supreme  Court, 
which  are  therefore  omitted  from  this  report. 

S.  H,  Reynolds  and  Wm,  Aug.  Atice,  for  the 
plaintiff  in  error. 

The  instructions  as  to  the  degree  of  proof  of 
insanity  required  to  acquit  were  erroneous. 
Heister  v.  Laird,  i  W.  &  S.  245. 
Meyers  v.  Commonwealth,  2  Norris,  131. 

[Agnew,  C.  J.  Was  not  that  condoned  by 
other  parts  of  the  charge?] 

Not  so,  under  Green  v.  Commonwealth  (2 
Norris,  75).  It  might  be  were  the  cases  analo- 
gous, but  they  are  not. 
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The  medical  witnesses  were  entitled  to  the 
fullest  consideration.  The  force  and  value  of 
their  testimony  was  fully  recognized  in  Pidcock 
V,  Potter  (18  Sm.  342). 

y.  IV.  Johnson^  District  Attorney,  and  M, 
Brosius  (with  whom  was  y.  B,  Amwake)y  for 
the  Commonwealth. 

It  is  only  necessary  that  expert  testimony 
should  be  predicated  on  facts  fairly  indicative  of 
insanity. 

Rambler  v.  Tyron,  7  S.  &  R.  92. 
Dickinson  v,  Dickinson,  11  Sm.  404. 

Such  evidence  was  before  our  experts.  More- 
over, the  question  of  the  qualifications  of  experts 
is  within  the  discretion  of  the  Court  trying  the 


Pidcock  V,  Potter,  supra. 

Del.  &  Chesapeake  Steam  Towboat  Co.  v,  Starrs,  19 

Sm.  36. 
55orgv.  First  German  Congregation,  13  Id.  156. 
Dole  V,  Johnson,  50  N.  H.  452. 
Taylor  -*,  Roger  Williams  Ins.  Co.,  51  N.  H.  50. 
The  testimony  of  insanity,  in  order  to  acquit, 
must  be  **  satisfactory,  and  such  as  fairly  flows 
from  a  preponderance  of  the  evidence." 
Commonwealth  v,  Meyers,  2  N.  141. 
This  may  be  expressed  in  a  variety  of  language, 
and  has  been  so  expressed  as  strongly  as  was 
done  by  the  Court  below  in  this  case. 
Ortwein  v.  Commonwealth,  26  Sm.  421. 
Brown  v.  Commonwealth,  28  Id.  123.  ^ 

Lynch  r.  Commonwealth,  27  Id.  207. 
In  England  insanity  must  be  clearly  proved 
(I  Whart.  C.  L.  16). 

May  6, 1878.  The  Court.  Forty-six  errors 
are  assigned.  Many  of  them  were  not  pressed 
on  the  argument,  and  have  no  special  merit. 

The  killing  of  Anna  C.  Pannell  by  her  hus- 
band, the  plaintiff  in  error,  is  not  questioned. 
The  sole  ground  of  defence  urged  to  secure  an 
acquittal,  or  to  lessen  the  grade  of  the  crime,  is 
the  unsound  mind  of  the  prisoner.  We  cannot 
say  that  there  was  not  much  evidence  tending  to 
prove  him  to  be  of  unsound  mind.  If  several  of 
the  witnesses  were  believed,  the  opinion  of  his 
insanity  was  not  first  entertained  after  the  com- 
mission of  this  act,  but  existed,  and  was  expressed, 
many  years  prior  thereto.  It  was  claimed  that 
he  had  hereditary  insanity.  To  sustain  this  view 
evidence  was  given  that  the  mother  of  the  pris- 
oner was  of  unsound  mind  and  committed  suicide. 

The  only  plea  being  that  of  insanity,  and  some 
eight  or  ten  witnesses  having  testified  to  facts  in 
support  of  that  plea,  it  was  rather  an  unfriendly 
remark  of  the  learned  Judge,  when  he  said  to  the 
jmy,  near  the  commencement  of  his  charge, 
''should  it  become  necessary  in  your  judgment 
to  consider  the  evidence  bearing  upon  the  plea 
of  the  prisoner,  and  by  which  it  is  claimed  he  is 
entitled  to  palliation  or  excuse.'*  In  its  effect  it 
was  equivalent  to  saying  should  it  become  neces- 


sary for  you  to  consider  whether  he  has  any  de- 
fence. As  he  had  no  other  defence,  the  jury 
may  well  have  considered  that  the  Judge  expressed 
a  doubt  whether  they  should  deem  the  evidence 
of  sufficient  importance  to  consider  it. 

The  homicide  occurred  some  three  months 
after  the  parties  were  united  in  marriage.  At 
times  he  appeared  to  doubt  the  faithfulness  of  his 
wife.  Sometimes  he  was  irritable,  cross,  and 
quarrelsome.  At  others  he  was  loving  and  kind 
towards  her.  The  defence  rested  on  hereditary 
taint,  his  own  conduct  and  appearance  for  many 
years,  and  his  fickle  and  unreasonable  conduct 
towards  liis  wife.  It  was  not  claimed  that  his  in- 
sanity was  of  that  type  which  is  manifested  in  the 
paroxysmal  or  frenzied  action  of  a  maniac ;  but 
that,  in  a  more  subdued  form,  his  mind  was  de- 
throned. Tliis  distinction  was  not  very  promi- 
nently presented  in  the  charge,  and  the  omission 
so  to  do  may  possibly  have  misled  the  jury ;  yet 
it  is  not  so  clear  as  to  require  us  to  say,  there  was 
positive  error  therein.  The  assignments  from 
the  5  th  to  the  25  th  inclusive,  excluding  the  9th, 
2ist,  22d,  23d  and  24th,  are  designed  to  present 
this  distinction.  They  cover  objections  to  the 
form  in  which  the  question  was  put  to  the  wit- 
nesses on  the  part  of  the  Commonwealth.  It 
was,  *'Did  you  or  did  you  not  discover  any- 
thing that  led  vou  to  think  he  was  insane?'*  It 
was  contended  the  word  "insane**  implied  a 
higher  degree  of  mental  alienation  than  Was 
necessary  to  exculpate  the  prisoner,  and  that  the 
form  of  the  question  indicated  the  answer  de- 
sired. In  view  of  the  fact  that  murder  can  be 
committed  by  none  other  than  **a  person  of 
sound  memory  and  discretion,**  it  may  be  that 
the  better  form  would  be,  *'  was  he  of  sound  or 
unsound  mind?*'  Yet,  inasmuch  as  the  wit- 
nesses* understanding  of  what  constituted  insan- 
ity, as  well  as  what  constituted  unsound  mind, 
can  be  ascertained  on  cross-examination,  we  do 
not  see  that  the  rights  of  the  prisoner  were  pre- 
judiced by  the  use  of  the  word  insane ;  nor  do 
we  think  the  question  was  so  leading  as  to  make 
it  objectionable. 

The  disallowed  question  covered  by  the  9th 
assignment  was  put  under  these  circumstances. 
The  witness  had  testified  in  chief  to  his  acquain- 
tance with  the  prisoner ;  that  he  had  seen  him 
many  times,  and  conversed  with  him,  and  did 
not  discover  anything  which  led  him  to  believe 
the  prisoner  was  insane.  It  did  not  appear  that 
his  attention  had  ever  been  called  to  observe  or 
notice  whether  he  was  insane. 

So  on  cross-examination  he  was  asked  whether, 
from  all  he  had  related,  he  discovered  anything 
on  which  he  could  base  an  opinion  as  to  whether 
the  prisoner  was  sane  or  insane.  Avoiding  any 
answer  as  to  whether  he  discovered  anything  on 
which  he  could  base  an  opinion  that  the  prisoner 
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was  sane,  he  replied  tliat  he  saw  nothing  which 
led  him  to  believe  the  prisoner  was  insane.  Then 
in  view  of  the  fact  that  the  witness's  attention 
had  not  been  called  to  observe  the  condition  of 
the  prisoner's  mind,  he  was  asked  whether  he 
saw  enough,  in  his  intercourse  with  the  prisoner, 
to  wariant  him  in  expressing  an  opinion  as  to  his 
sanity  or  inanity.  Substantially  the  question 
was  whether  he  liad  scrutinized  him  with  suffi- 
cient attention  to  form  an  intelligent  opinion  in 
regard  to  the  condition  of  his  mind.  As  the 
weight  to  be  given  to  the  opinion  of  the  witness 
depended  much  on  this  fact,  there  was  error  in 
disallowing  the  question. 

The  26th,  34th,  and  36th  assignments  present 
the  question  to  what  degree  or  extent  must  the 
insanity  of  the  prisoner  be  proved  in  order  to 
acquit  him?  The  Court  was  asked  to  charge, 
**  if  the  jury  beheve  that  at  the  time  the  homicide 
was  committed  the  defendant  was  insane,  he  must 
be  acquitted."  The  Coiurt  answered  this  in  the 
affirmative  as  an  abstract  proposition,  but  added 
**that~  the  jury  must  be  satisfied  by  satisfactory 
and  conclusive  proof  of  the  insanity  of  the  de- 
fendant.'' 

That  the  proof  of  insanity  must  be  satisfac- 
tory, and  not  merely  doubtful  to  justify  an  acquit- 
tal, is  undoubtedly  correct;  but  we  do  not  know 
any  case  in  which  it  has  been  held  that  it  must 
be  conclusive.  'To  require  it  to  be  absolutely 
conclusive,  is  asking  for  too  high  a  degree  of 
certainty.  It  is  not  necessary  that  the  proof  of 
insanity  should  be  so  conclusive  as  to  remove  all 
doubt.  It  may  be  established  by  satisfactory  and 
fairly  preponderating  evidence.  (Ortwein  v. 
Commonwealth,  26  .Smith,  421 ;  Lynch  z/.  Same, 
27  Id.  207;  Brown  v.  Same,  28  Id.  123;  Meyers 
V.  Same,  2  Norris,  131.)  It  is  contended  on  the 
part  of  the  Commonwealth  that,  conceding  the 
word  **  conclusive"  is  objectionable  as  thus  used, 
yet,  inasmuch  as  the  Court  in  several  other  parts 
of  the  charge  said  the  evidence  need  be  satisfac- 
tory only,  the  general  effect  of  the  charge  did 
no  injury  to  the  prisoner.  To  this  we  answer, 
an  examination  shows  the  same  objectionable 
language,  substantially,  used  in  other  places. 
Thus  in  the  portion  of  the  charge  covered  by  the 
34th  assignment,  in  commenting  on  the  evidence 
tending  to  prove  insanity,  the  Court  said,  **If 
made  out  beyond  a  reasonable  doubt,  it  is  a  good 
defence  and  ought  to  acquit,"  thereby  clearly 
indicating  that  any  less  degree  of  proof  was  not 
sufficient. 

Again  in  the  36th  assignment,  after  presenting 
the  different  kinds  and  phases  of  mental  diseases, 
the  Court  said,  **Now,  whether  all  or  any  of 
those  conditions  existed  in  the  prisoner  at  the 
time  of  the  killing,  is  simply  a  question  of  fact, 
to  be  established,  if  possible,  by  conclusive  and 
satisfactory  evidence. '  *    The  jury  might  have  un- 


derstood the  Court  to  here  say  that  it  was  not 
possible  to  establish  insanity  otherwise  than  by 
conclusive  evidence.  The  effect  of  the  language 
we  liave  quoted  is  so  far  modified  by  the  use  of 
appropriate  language  in  other  portions  of  the 
charge,  that  in  a  case  not  capital,  we  might  not 
feel  required  to  reverse.  In  this  case,  where  the 
life  of  a  human  being  is  at  stake,  he  has  a  right 
to  demand  that  the  case  sliall  be  submitted  to 
the  jury  under  no  doubtful  instruction  on  a  vital 
question.  It  is  impossible  to  tell  whether  the 
jury  acted  on  the  opinion  tliat  satisfactory  and 
preponderating  evidence  was  sufficient  to  estab- 
lish insanity,  or  whether  /'conclusive"  evidence 
so  strong  as  to  establish  it  ''beyond  a  reasonable 
doubt"  was  necessary.  These  assignments  are 
sustained. 

The  language  of  the  Court  covered  by  the  35A 
assignment  was  certainly  calculated  to  detract 
from  the  weight  proper  to  be  given  to  medical 
testimony.  Much  that  was  said  in  regard  to  such 
testimony  was  wholly  unobjectionable,  and  en- 
tirely correct;  but  there  was  error  in  addjig, 
*  <  yet  in  the  case  now  trying  we  question  very  mud 
whether  you  will  realize  much,  if  any,  ^iluable 
aid  from  them  in  coming  to  a  correct  condu- 
sion  as  regards  the  responsibility  for  crime  by 
this  prisoner."  Four  medical  witnesses  had  tes- 
tified to  the  effect  that  the  mind  of  the  prisoner 
was  unsound.  They  were  all  educated  men,  and 
of  large  experience  in  their  practice.  Two  of 
them  had  resided  near  the  father  of  the  prisoner. 
They  had  knowledge  of  the  mental  disease  of  his 
mother,  and  had  known  the  prisoner  personally 
for  several  years.  Their  means  of  observing  him 
and  of  forming  an  intelligent  opinion  as  to  the 
condition  of  his  mind  had  been  most  ample.  To 
their  full  observation  as  men,  they  had  applied 
their  scientific  knowledge  as  experts,  and  testified 
to  the  result.  The  other  two  had  testified  as  ex- 
perts only,  predicated  on  the  assumed  truthfuhicss 
of  the  facts  testified  to  by  others. 

It  is  well  settled  that  the  knowledge  and  ex- 
perience of  medical  experts  is  of  great  value  in 
questions  of  insanity.  They  are  like  those  of 
experts  in  all  other  branches  of  science  and  of 
art.  Evidence  had  been  given- of  the  observa- 
tion, experience,  and  skill  of  these  medical  ex- 
perts, sufficient  to  enable  them  to  form  intelligent 
opinions,  and  they  had  testified  to  those  opinions. 
We  cannot  understand  on  what  principle  the 
learned  Judge  said  to  the  jury  that  in  this  case  he 
questioned  very  much  whether  they  would  realize 
much,  if  any,  valuable  aid  from  their  testimony. 
True,  the  jury  were  not  bound  to  adopt  the  con- 
clusions of  the  experts;  yet  they  shouM  have 
been  instructed  to  give  a  careful  consideration 
to  the  testimony  of  those  who  had  made  the  dis- 
eases of  the  human  mind  a  special  study.  In  a 
former  part  of  the  charge  the  jury  was  told  that 
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*' great  respect  shoiild  be  paid  to  the  opinion  of 
that  cla^  of  witnesses,"  followed  by  other  remarks 
equally  correct.  Yet,  when  the  Court  came  to 
apply  the  testimony  to  the  case  trying,  its  effect 
was  almost  destroyed.  We  see  no  especial  cir- 
cumstances in  this  case  to  justify  taking  from  the 
evidence  of  these  medical  witnesses  that  consid- 
eration to  which  the  testimony  of  experts  is  gen- 
erally entitled. 

As  the  case  is  to  go  back  for  another  trial,  it  is 
not  necessary  to  discuss  the  assignment  relating 
to  the  taking  of  the  verdict,  nor  to  matters  sub- 
sequent thereto.  In  so  far  as  the  other  assign- 
ments are  not  covered  by  what  we  have  said, 
they  are  not  sustained. 

Judgment  reversed,  and  a  vetdre  facias  de  novo 
awarded. 

Opinion  by  Mercur,  J.  Woodward,  J.,  ab- 
sent, and  TkUNKEY,  J.,  absent  Feb.  nth. 

[See  Commonwealth  v,  Sayre,  anie^£^ii^%  also  "Insan- 
ity as  a  defence  in  Criminal  Cases,"  Am.  Law  Rev.,  vol. 
xL,  No.  4,  p.  661.] 


Jan.r'76, 189.  Feb.  15,  1878. 

Bauer's  Appeal. 

Courts-'^Jurisdiction  over  unincorporated  socie- 
tUs —  When  not  exercised. 

While  the  Courts  have  jurisdiction  to  establish  the  rights 
of  members  of  an  unincorporated  society  they  will  not  ex- 
ercise it  in  cases  where  the  tribunals  of  the  society  furnish 
an  adequate  remedy  and  where  no  right  of  property  is  in- 
vohred. 

Appeal  from  the  Common  Pleas  No.  2,  of 
Philadelphia  County. 

Bill  in  equity  filed  by  Charles  W.  Bauer,  and 
fifty-one  other  members  of  the  Montezuma  Lodge 
of  the  Order  of  Red  Men,  against  John  C.  Seeger 
and  seventeen  others,  members  of  the  same 
society,  to  establish  the  right  of  the  plaintiffs  to 
enjoy  the  privileges  and  benefits  of  members  of 
the  said  lodge.  An  answer  having  been  filed  the 
cause  was  referred  to  a  Master,  who  found  the 
facts  substantially  as  follows  :-^ 

Prior  to  the  i8th  day  of  February,  1874,  the 
plaintiffs  and  defendants  with  others,  not  parties 
to  this  suit,  were  members  of  an  unincorporated 
secret  society,  constituted  by  the  name  and  title  of 
Montezuma  Tribe  No.  5, 1.  O.  R.  M.  (Independ- 
ent Order  of  Red  Men)  working  under  the  juris- 
diction of  the  Grand  Tribe  of  the  State  of  Penn- 
sylvania, "  the  chief  objects  of  which  were  to 
afford  assistance  to  its  sick  and  suffering  members 
and  to  defray  in  whole  or  in  part  their  funeral 
expenses."  This  society  appears  to  have  been 
organized  on  the  24th  of  November,  1851. 

As  is  indicated  by  its  title  this  association  is 
subordinate  to  another  known  by  the  name  of  the 


"  Grand  Tribe  of  the  State  of  Pennsylvania,  Inde- 
pendent Order  of  Red  Men,'*  which  in  its  turn 
acknowledges  a  superior  styled  "The  Grand 
Council  of  the  Independent  Order  of  Red  Men 
in  the  United  States  of  North  America."  The 
Grand  Council  has  supreme  jurisdiction  over  the 
Order  in  the  United  States  and  all  grand  tribes 
of  the  States  receive  their  legality  and  authority 
through  charters  or  dispensations  granted  and 
issued  by  it,  and  are  subject  to  its  control.  It 
has  the  power  and  right  to  enact  all  laws,  rules, 
and  regulations  for  the  welfare  and  extension  of 
the  Order.  To  it  are  to  be  referred  all  measures 
for  furthering  the  prosperity  of  the  Grand  Tribes; 
it  receives  with  or  without  the  sanction  of  a 
Grand  Tribe,  the  appeal  of  a  subordinate  Tribe 
or  of  an  individual  member  of  a  subordinate 
Tribe,  and  its  decision  when  rendered  is  obliga- 
tory and  final. 

That  under  the  authority  of  Grand  Council, 
the  Grand  Tribe  of  Pennsylvania  were  authorized 
to  levy  a  tax  for  the  erection  of  a  Red  Men's 
hall  in  Philadelphia.  That  the  Montezuma 
Lodge  having  negl^ted  to  comply  with  the  con- 
ditions imposed  in  pursuance  of  this  authority 
were  suspended  by  the  Grand  Tribe.  That  sub- 
sequendy  a  portion  of  the  lodge  (the  defendants) 
having  expressed  a  willingness  to  conform  to  the 
requirements  were  reinstated  to  membership  and 
entered  into  possession  of  the  place  of  meeting, 
books,  papers,  regalia,  etc.  That  there  are  pro- 
visions under  the  Constitution  and  By-Laws  for 
an  appeal  from  the  decision  of  the  Grand  Tribe 
to  the  Grand  Council. 

The  bill  prayed  for  an  injunction  to  restrain 
the  defendants  from  hindering,  preventing,  and 
obstructing  the  plaintiffs  from  attending  and  vot- 
ing at  the  meeting  of  Montezuma  Lodge,  and 
inspecting  its  bgoks  and  papers,  and  from  receiving 
its  benefits  and  from  receiving  and  enjoying  each 
and  all  the  rights,  liberties,  and  privileges  of 
members  of  said  lodge. 

The  Court  after  argument  dismissed  the  bill, 
**  without  prejudice  to  complainants*  right  of 
appeal  under  the  Constitution  and  By-Laws  of 
the  association."  (Reported  in  the  Court  below, 
Bauer  et  al.  Seeger  et  al.y  2  Weekly  Notes, 
242.)  Plaintiff  took  this  appeal,  assigning  as 
error  the  action  of  the  Court. 

?.  -P.  IVhite,  for  appellants. 

rhe  Courts  recognize  the  rights  of  membership 
of  a  society. 

Comth.  V.  St.  Patrick's  Society,  2  Binn.  441. 

It  is  no  answer  to  say  that  the  By-Laws  of  the 
society  contain  a  provision  for  an  adequate 
remedy,  the  jurisdiction  of  the  Court  cannot  be 
thus  ousted. 

Gray  v.  Wilson,  4  W.  39. 

D.  W.  Sellers f  for  appellees. 

Courts  do  not  interfere  in  cases  such  as  this, 
unless  there  is  a  plain  violation  by  the  society  of 
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its  oym  law.  Each  individual  member  of  this 
Order  is  bound  to  obedience  by  virtue  of  the  law 
of  its  organization  and  also  his  own  oath.  The 
principle  enunciated  in  the  following  cases  sus- 
tains the  decree  of  the  County  Court. 

Comth.  V.  Society,  8.  W.  &  S.  247. 

Society  v,  Comth.,  2  Smith,  125. 

February  25,  1878.  The  Court.  We  dis- 
cover nothing  in  the  record  of  this  war  in  the 
Order  of  Red  Men  to  require  judicial  interfer- 
ence. No  matter  of  property  invites  to  it,  while 
the  disputes  in  the  Montezuma  Tribe  have  ample 
means  of  remedy  in  the  tribunals  of  their  own 
choice,  before  Red  Men  who  understand  their 
laws  and  language,  and  can  administer  justice 
according  to  their  own  rites  and  rules. 

Decree  affirmed  at  the  cost  of  the  appellants, 
and  their  appeal  is  dismissed. 

Per  CxmiAM.    Woodward,  J.,  absent. 


Jan.  '78,  232.  March  12,  1878. 

Webster's  i{);>peal. 
Goldsmith's  Appeal. 

Equity  —  Subrogation  —  Where  allowed —  One 
voluntarily  assuming  a  debt  not  entitled  to — 
/lights  of  intervening  creditors. 

Subreption  will  not  arise  in  favor  of  a  stranger,  but 
only  in  uivor  of  a  party  who,  on  some  sort  of  compulsion, 
dischai^ges  a  demand  against  a  common  debtor 

Subrogation,  being  founded  on  principles  of  general 
equity,  will  not  be  decreed  where  it  would  work  injustice 
to  the  rights  of  others. 

A.  &  B.  were  endorsers  respectively  of  two  notes  drawn 
by  C,  holding,  as  collateral,  judgments  confessed  by  C  in 
their  favor.  When  the  note  endorsed  by  A.  fell  due,  C. 
went  to  B.  (A.  being  absent  and  taking  no  part  in  the 
transaction)  and  induced  \i^m^  to  endorse  a  new  note  to  be 
given  in  payment  of  it,  prombing  to  procure  the  assign- 
ment of  the  judgment  held  by  A.  Other  judgments  were 
obtained  against  C.  before  this  indorsement  or  assignment 
was  made.  Upon  distribution  of  a  fund  produced  by  the 
sheriffs  sale  of  C.'s  real  estate  under  a  prior  judgment: 

Held^  that  B.  having  acted  without  any  request  from  A. 
was  not  entitled  to  subrogation. 

Appeal  from  the  Common  Pleas  of  Luzeme 
County. 

This  was  an  appeal  confirming  the  report  of 
an  auditor  distributing  a  fund  arising  from  a 
sherifTs  sale  of  real  estate.  The  facts,  as  found 
by  the  auditor,  were  as  follows : — 

On  October  30,  1874,  Philip  Banker  and  Ro- 
bert Baur  became  endorsers,  each  upon  one  of 
two  notes  drawn  by  Jacob  Adams,  who,  on  the 
same  day,  confessed  two  judgments,  one  for  ^950 
in  favor  of  Baur  (the  amount  of  the  note  en- 
dorsed by  him),  to  November  term,  217,  and  an- 
other to  the  same  term,  ai8|  in  favor  of  Banker, 


for  1 700  (the  amount  of  the  note  endorsed  by 
him).  The  judgments  were  held  as  collateid 
security  for  the  endorsements. 

On  the  7  th  of  December  two  judgments  were 
obtained  against  Adams,  one  by  P.  R.  Webster, 
the  other  by  Goldsmith  Bros. 

On  the  9th  of  December  the  note  endorsed  by 
Banker  was  about  to  mature.  Banker  was  not  in 
town,  and  Adams  went  to  Baur  and  represented 
to  him  that  he  had  not  the  means  of  meeting  the 
note,  and  promising  that  if  he  (Baur)  would  en- 
dorse another  note  in  place  of  it,  he  would  pro- 
cure the  assignment  of  the  judgment  held  by 
Banker  to  secure  him.  Baur  accordingly  en- 
dorsed a  note,  which  was  received  in  payment 
of  the  then  outstanding  note.  Banker  took  no 
part  in  this  arrangement,  nor  did  he  know  of  it 
He  did,  however,  on  February  4,  1875,  assign 
the  judgment  to  Baur. 

Adams's  real  estate  was  sold  by  the  sheriff  un- 
der an  execution  on  a  judgment  prior  to  those  in 
question,  and  the  fund  ordered  into  Court  for 
distribution. 

The  auditor  reported  that  Baur,  having  dis- 
charged the  liability  of  Banker,  was  subrogated 
to  his  rights,  and  awarded  the  balance  of  the 
fund  (after  payment  of  prior  incumbrances)  pr& 
rata  to  the  judgments  Nos.  217  and  218,  Nov, 
term,  1874.  Webster  and  Gol(kmith  Bros,  filed 
exceptions,  which  after  argumen  were  overruled 
by  the  Court  (Harding,  P.  J.). 

The  exceptants  took  this  appeal,  assigning  for 
error  the  action  of  the  Court. 

S.  J,  Strauss  {McLean  and  Jackson  with  him), 
for  appellants. 

Baiu:*s  claim,  if  any,  upon  the  Banker  judg- 
ment must  be  by  subrogation.     After  the  pay- 
ment of  the  note  to  which  the  judgment  was  col- 
lateral, the  judgment  was  dead,  and  could  not 
be  brought  to  life  by  an  assignment. 
Erb*s  Appeal,  2  P.  &  W.  296. 
Troup  V,  Wood,  4  Johns.  Ol  246. 
De  La  Vergne  v.  Evertson,  I  Paige,  Ch.  181. 

Now  to  entitle  Baur  to  subrogation  his  equitie 
must  be  superior  to  those  of  his  opponents.  But 
any  equity  that  he  has  is  subsequent  in  point  of 
time.  The  Webster  and  Goldsmith  judgments 
were  obtained  on  December  7th,  the  endorse- 
ment by  Bam:  was  on  December  9th. 

It  has  never  been  permitted  to  a  suosequent 
surety  to  change  the  liability  of  a  former  one 
without  his  knowledge  or  consent,  and  then  to 
demand  subrogation  as  against  him,  and  conse- 
quently not  against  those  who  are  previously  inte- 
rested to  prevent  such  subrogation. 
Talmage  v,  Burlingame,  9  Barr,  21. 
Schnitzers  Appeal,  13  Wr.  23. 

Subrogation  will  not  arise  in  fevor  of  a  strw- 
ger,  but  only  in  fevor  of  a  party  who,  on  some 
sort  of  compulsion,  discharges  the  det^  against  t 
conunon  debtor.    These  principles  do  not  9^^ 
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in  favor  of  volunteers.   They  can  obtain  the  right 
of  substitution  only  by  contract 

Mosier's  Appeal,  6  Sm.  76. 

Hoover  v,  Epler,  2  Sm.  522. 

Wallace's  Estate,  9  Id.  406. 

Talmage  v,  Barlingame,  9  Barr,  21. 
The  assignment  of  the  Banker  judgment  was 
void  as  an  act  of  ratification,  because  the  rights  of 
intervening  creditors  had  attached. 

dilds  ».  Digby,  12  Harris,  23. 

Gustao  Hahn^  for  appellee. 
The  appellants  show  not  a  single  equity  in 
their  favor,  but  invoke  the  aid  of  technicalities 
only  to  give  them  a  preference  over  the  appellee. 
Del,  &  Hudson  Canal  Co.'s  Appeal,  2  Wr.  517, 
Hosier's  Appeal,  6  Sm.  76. 

May  6,  1878.  The  Court.  On  the  30th  of 
October,  1874,  Philip  Banker  obtained  a  judg- 
ment in  the  Common  Pleas  of  Luzerne  against 
Jacob  Adams  for  ^700.  He  was  the  endorser  of 
a  note  of  Adams's  for  the  same  amount,  which 
had  been  discounted  by  the  Wyoming  National 
Bank  on  the  7th  of  October,  and  the  judgment 
was  confessed  in  order  to  indemnify  him  against 
liability  for  its  payment.  The  note  matured  on 
the  9th  of  December,  1874,  and  on  that  day,  in 
the  absence  of  Banker,  at  the  solicitation  of 
Adams,  and  upon  his  assurance  that  Banker's 
judgment  should  be  assigned  to  him  for  his  pro- 
tection, Robert  Baur  endorsed  a  new  note  to 
Adams  for  I700,  which  was  received  by  the  bank 
in  lieu  of  that  which  Banker  had  endorsed.  This 
new  note  was  renewed  from  time  to  time,  and 
was  finally  paid  by  Baur.  Banker  assigned  his 
judgment  to  Baur  on  the  4th  of  February,  1875. 
In  the  mean  time,  on  the  7th  of  December,  1874, 
judgments  against  Adams  were  obtained  by  Web- 
ster and  Goldsmith  Brothers,  the  appellants.  In 
the  distribution  the  auditor  applied  the  balance 
of  the  fund,  after  payment  of  earlier  judgments, 
pro  rata  to  the  judgment  of  Banker  and  to  the 
one  which  had  been  confessed  to  Baur,  both  hav- 
ing been  entered  the  same  day.  The  Court  con- 
firmed the  auditor's  report. 

Banker  had  no  part  in  the  arrangement  be- 
tween Baur  and  Adams.  His  judgment  had 
been  obtained  for  a  single  purpose.  It  was  to 
protect  himself  as  the  endorser  of  the  note  that 
was  running  in  the  bank.  If  it  had  been  paid  at 
maturity,  sJl  the  uses  of  the  judgment  would 
have  been  served.  So  far  as  Banker  was  con- 
cerned, why  was  the  note  not  paid  when  it  was 
cancelled  by  the  renewal  ?  The  judgment  was  a 
personal  indemnity  to  him.  It  was  not  a  collat- 
eral or  cumulative  security  to  the  bank.  It  had 
no  connection  with  the  debt  Adams  owed,  ex- 
cept that  it  had  grown  out  of  it  as  an  indepen- 
dent contract.  When  the  note  of  the  9th  of 
December  was  accepted,  the  discharge  of  Banker 
from  all  obligations  as  endorser  was  absolute, 


and  with  that  discharge  why  were  not  his  rights 
under  the  judgment  at  the  same  time  extin- 
guished ?  It  has  been  lurged  that  the  debt  sur- 
vived. It  is  true  that  Adams  remained  the 
bank's  debtor  for  $700,  but  he  was  bound  by  a 
new  contract  in  a  new  form  with  which  Banker 
had  no  c  )ncem.  And  with  the  hazard  that  he 
might  be  called  upon  for  payment  of  the  note 
removea,  the  vitality  of  his  judgment  was  de- 
stroyed. His  assignment  could  not  galvanize  it 
into  fresh  life,  for  on  the  4th  of  February,  1875, 
he  had  no  interest  to  assign.  If  the  rights  of 
Adams  and  Bauer  were  alone  involved,  there 
would  be  no  objection  to  their  «igreement  that  it 
should  retain  or  regain  its  original  efficacy.  But 
nothing  which  they  could  do,  even  in  conjunc- 
tion with  Banker,  could  affect  the  rights  of  inter- 
vening creditors,  which  became  vested  when,  by 
the  discharge  of  Banker  as  endorser,  the  condi- 
tions ceased  to  exist  which  gave  to  the  judgment 
all  the  validity  it  possessed. 

Down  to  the  moment  when  Baur  endorsed  the 
new  note,  he  had  not  been  in  any  way  connected 
with  the  debt.  He  was  under  no  obligation  to 
Banker,  to  Adams,  or  to  the  bank.  While  his 
endorsement  worked  the  release  of  Banker,  yet 
it  created  no  duty  towards  himself,  for,  as  in 
Talmage  v,  Burlingame  (9  Barr,  21)  the  act  was 
without  Banker's  knowfedge  or  request,  and  was 
done  as  a  **  mere  volunteer,  and  under  no  cir- 
cumstances of  compulsion,  moral  or  legal." 
And  Adams  was  not  competent  to  clothe  Baur 
with  Banker's  rights,  for  that  would  have  been 
the  making  a  new  consideration  for  and  the 
writing  of  new  conditions  in  the  judgment.  It 
was  too  late  on  the  9th  of  December  to  create  a 
lien  to  have  priority  against  other  creditors  from 
the  30th  of  October. 

In  no  instance  has  the  equitable  doctrine  of 
subrogation  been  carried  to  an  extent  that  would 
support  this  decree.  Ramsey's  Appeal  (2  Watts, 
228),  Dunn  V,  Olney  (2  Harris,  219),  and  the 
Delaware  and  Hudson  Canal  Co.'s  Appeal  (2 
Wright,  512),  which  were  relied  on  in  the  opin- 
ion of  the  President  of  the  Common  Pleas,  were 
illustrations  of  Chief  Justice  Gibson's  familiar 
rule,  that  **  he  who  may  at  law  control  the  appli- 
cation of  two  or  more  funds,  shall  not  be  suffered 
to  use  his  legal  advantages  in  away  to  exclude  the 
demands  of  a  fellow  creditor  whose  legal  recourse 
is  restricted  to  but  one  of  them."  Cottrell's* Ap- 
peal (11  Harris,  294)  was  just  the  case  this  would 
be  if  the  judgment  against  Adams  had  been  held 
not  by  Banker,  but  by  the  Wyoming  National 
Bank.  An  endorser  paying  Adams's  note  would 
become  entitled  to  subrogation  to  the  rights  of 
the  bank  imder  the  judgment  as  a  cumulative  se- 
curity for  a  single  debt.  In  Cottrell's  Appeal, 
the  endorser  of  a  note  of  a  defendant  for  the 
amount  of  a  judgment  paid  it  to  the  creditor,  and 
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took  an  assignment  of  the  judgment.  It  was  very 
justly  ruled  that  he  was  entitled  to  payment  in 
preference  to  a  subsequent  judgment  entered  be- 
fore the  note  was  given.  **  When  an  application 
is  made  for  substitution,"  Judge  Rogers  said  in 
Erb's  Appeal  (2  P.  &  W.  296),  **the  Court  will 
take  care  that  the  subrogation  of  the  surety  shall 
work  no  injustice  to  the  rights  of  others."  While 
subrogation  is  founded  on  principles  of  equity 
and  benevolence,  and  may  be  decreed  where  no 
contract  exists,  yet  it  will  not  be  decreed  in  favor 
of  a  mere  volunteer,  who  without  any  duty, 
moral  or  otherwise,  pays  the  debt  of  another. 
(Hoover  v.  Epler,  2  P.  F.  S.  522.)  It  will  not 
arise  in  favor  of  a  stranger,  but  only  in  favor  of 
a  party  who,  on  some  sort  of  compulsion,  dis- 
charges a  demand  against  a  common  debtor. 
(Mosier*s  Appeal,  6  Sm.  76.)  Chief  Justice 
Thompson  in  that  case  said,  **I  regard  the  doc- 
trine as  applicable  in  all  cases  where  a  payment 
has  been  made  under  a  legitimate  and  fair  effort 
to  protect  the  ascertained  interest  of  the  party 
paying,  and  when  intervening  rights  are  not 
legally^ jeoparded  or  defeated."  Taxes  assessed 
against  an  owner  of  land  were  paid  over  during 
several  years  by  the  collector,  without  payment  by 
the  owner  t(J^him.  Subsequently  the  owner  con- 
fessed a  judgment  to  the  collector  as  a  collateral  se- 
curity. In  the  distribution  of  the  proceeds  of  the 
sale  of  the  owner's  estate,  it  was  held  that  the  lien 
of  the  taxes  was' discharged  by  the  payment  over 
by  the  collector ;  that  he  was  not  to  be  regarded  as 
a  surety ;  that  subrogation  could  not  be  allowed, 
except  in  a  clear  case,  and  where  it  would  work 
no  injustice  to  others,  and  that  the  collector  had 
no  priority  over  liens  which  preceded  his  judg- 
ment. (Wallace's  Estate,  9  P.  F.  Smith,  401.) 

There  was  no  privity  of  interest  and  no  con- 
tract relation  between  Baur  and  Banker.  Baur 
could  create  no  duty  to  himself  by  a  volunteered 
intervention  for  Banker's  relief.  He  became 
Adams's  endorser  without  being  under  any  legal 
or  moral  compulsion,  and  he  had  no  existing  in- 
terest, ascertained  or  contingent,  to  protect..  He 
has  no  equity  to  entitle  him  to  subrogation.  At 
the  moment  when  the  new  note  was  taken  by  the 
bank,  and  the  liability  to  Banker  on  the  former 
one  was  discharged,  the  only  reason  for  the  effi- 
cient existence  of  the  indemnifying  judgment  was 
swept  away,  and  the  judgments  of  the  appellants 
took  its  place  in  the  order'of  priority  of  liens. 

The  decree  of  the  Court  of  Common  Pleas  is 
reversed  at  the  costs  of  the  appellees,  and  it  is 
how  ordered  and  adjudged  that  the  residue  of  the 
fund  in  Court,  after  the  payment  in  full  of  the 
judgment  of  Robert  Baur,  No.  217,  November 
term,  1874,  be  distributed  pro  rata  to  the  judg- 
ments Nos.  240  and  359,  November  term,  1874, 
in  favor  of  P.  R.  Weteter  and  Goldsmith  Bros., 
the  appellants. 

Opinion  by  Woodward,  J. 


May,  '77,  196.  May  6, 1878. 

Gingrich  to  use  v.  Hamaker's  Ex'rs. 

Suretyshif^ — Promissory  note — Partnership-^ 
Custom — Evidence. 

In  a  suit  on  a  joint  and  several  note  by  one  of  the 
makers,  'who  has  paid  the  same,  against  an  alleged  dor- 
mant partner  of  the  other  maker,  it  is  inadmissible  to  show 
that  the  rule  and  custom  of  the  bank,  to  whose  order  the 
note  was  drawn,  and  by  whom  it  was  discounted,  was  to 
take  such  note  with  the  first  name  as  principal,  and  the 
second  as  surety. 

In  order  to  fix  the  liability  of  a  dormant  partner  in  sach 
a  case,  it  must  appear  by  evidence  that  the  note  was  given 
for  partnership  purposes. 

Error  to  the  Common  Pleas  of  Lancaster 
County. 

Assumpsit  by  Joseph  Gingrich  to  the  use  of 
his  assignee,  against  the  executors  of  E.  W. 
Hamaker,  deceased,  to  recover  the  proceeds  of 
a  note  alleged  to  have  been  used  in  the  business 
of  a  partnership  in  which  the  defendants'  testator 
was  a  dormant  partner. 

The  narr.  contained  the  common  coimts  and  a 
special  count  which  averred  that  Eli  W.  Hama- 
ker, on  March  8,  1867,  being  at  that  time  a 
member  of  the  firm  known  and  trading  as  David 
L.  Brown,  made  his  certain  promissory  note, 
which  the  said  plaintiff  did  also  sign  as  surety, 
whereby  he  promised  to  pay,  thirty  days  after 
date,  Jiooo  to  the  First  National  Bank  of  Leba- 
non, which  payment  he  failed  to  make,  in  conse- 
quence whereof  the  said  plaintiff  was  obliged  to 
pay  the  same,  etc. 

Pleas,  non-assumpsit  and  payment  with  leave. 

On  the  trial  before  Livingston,  P.  J.,  the 
plaintiff  produced  evidence  to  show  that  in  No- 
vember, 1867,  David  L.  Brown  was  engaged  in 
the  distilling  business  with  E.  W.  Hamaker  and 
Henry  Landis  as  dormant  partner,  and  that  the 
firm  traded  under  the  name  of  David  L.  Brown, 
an  account  in  the  First  National  Bank  of  Leba- 
non being  kept  in  that  name.  On  November  8, 
1867,  Brown  presented  at  the  bank  for  discount 
the  following  note : — 

$1000.  November  8, 1867. 

Thirty  days  af^er  date  we  jointly  and  severally  promise 
to  pay  to  the  First  National  Bank  of  Lebanon,  at  the 
First  National  Bank  of  Lebanon,  one  thousand  dollirs, 
without  defalcation  for  value  received. 

David  L,  Brown. 

Joseph  Gingrich. 

The  bank  discounted  the  note,  and  passed  tlic 
proceeds  to  the  credit  of  David  L.  Brown,  by 
whom  they  were  drawn  out,  but  for  what  purpose 
did  not  appear.  On  the  failure  of  Brown  to 
meet  the  note  it  was  paid  by  the  plaintiff.  Brown 
kept  only  one  account  with  the  bank. 

The  plaintiff  offered  to  prove  by  the  cashier 
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that  it  was  in  accordance  with  the  custom  and  rule 
of  the  bank  at  that  time,  to  draw  a  joint  and  seve- 
ral note  with  the  first  man  as  principal  and  the 
second  as  surety,  that  this  note  was  brought  to  the 
bank  and  discounted,  and  the  proceeds  passed  to 
the  credit  of  Brown.  Objected  to  by  the  defen- 
dants; objection  sustained;  exception.  The 
plaintiff  then  offered  the  note  to  show  that  the 
proceeds  passed  to  the  credit  of  David  L.  Brown, 
doing  business  in  that  name  for  the  firm  of  David 
L.  Brown,  of  which  Hamaker  was  a  partner,  and 
to  show  that  the  plaintiff  was  surety  on  the  note. 
The  defendants  having  objected  that  the  offer 
contained  no  competent  evidence  that  the  plain- 
tiff was  surety,  the  Court  made  the  following 
ruling: — 

*'  This  note  furnishes  no  evidence  of  siu-ety- 
ship,  and  if  proof  of  suretyship  were  the  only 
object  of  the  offer,  we  should  have  to  exclude  it. 
The  evidence  shows  that  Brown  applied  to  the 
bank  for  this  loan,  and  that  the  whole  proceeds 
were  credited  to  Brown,  and  drawn  out  by  him, 
and  as  the  plaintiff »seeks  to  recover  from  the  de- 
fendants* testator  as  a  partner  of  Brown,  the  firm 
doing  business  under  the  name  of  BrowiT,  we 
allow  the  note  to  be  read  to  the  jury  to  show  the 
plaintiffs  claim." 

The  plaintiff  gave  the  note  in  evidence  and 
rested.  The  defendants  moved  for  a  non-suit, 
which  was  granted,  the  Court  saying  that  while 
the  plaintiff,  upon  proper  proof,  might  have  re- 
covered by  way  of  contribution,  he  had  chosen 
to  rest  the  case  upon  an  allegation  of  suretyship, 
of  which  there  was  no  proof.  A  rule  to  take  off 
the  nonsuit  having  been  subsequently  discharged, 
the  plaintiff  took  this  writ,  assigning  for  error 
the  rejection  of  his  evidence  as  to  the  custom  of 
the  bank,  and  the  entry  of  non-suit. 

A,  C.  Reincthlzxi^J.  F,  Trueauff  (Boughter 
and  Weidman  with  them),  for  the  plaintiff  in 
error. 

With  the  note  proved,  and  all  the  facts  of  the 
transaction  shown,  the  Court  should  have  allowed 
the  offer  to  prove  the  custom  and  rule  of.  the 
bank,  and  let  the  evidence  go  to  the  jury  under 
proper  instructions. 

Wain's  Assignees  v.  Bank  of  North  America,  8  S.  & 

H.  73. 
Meighen  v.  The  Bank,  i  Casey,  288. 
Carter  v,  Phila.  Coal  Co.,  27  Sm.  286;  i  Weekly 

Notes,  384. 
Adams  v.  Pittsburgh  Ins.  Co.,  26  Sm.  411. 
McMasters  v.  Peniia.  Railroad  Co.,  19  Id.  374. 
After  the  note  was  admitted,  the  plaintiff  had 
the  right  to  have  the  jury  pass  upon  a  claim  of 
contribution.     Instead  of  allowing  this,  the  Court 
ordered  a  non-suit,  and  withdrew  the  considera- 
tion of  the  note  from  the  jury.    The  evidence 
was  that  the  plaintiff  took  up  the  note,  and  there 
is  no  presumption  that  he  paid  it  with  joint 
funds 


WaU's  Adm'r  r.  Fife,  I  Wright,  394. 
E,  Franklin  and  If>  M,  North,  contra. 
The  first  objection  to  the  plaintiff's  offer  as  to 
custom  is,  that  it  was  an  effort  to  establish  the 
relations  of  the  parties  by  evidence  of  a  general 
practice ;  and  this  is  not  allowable. 

Schoneman  v,  Fegley,  2  Harris,  380. 

Featherman's  Adm'rs  v.  Miller,  9  Wr.  104. 
The  second  objection  is  the  want  of  definite-  • 
ness  in  the*  offer.  The  custom  must  be  clear, 
and  long  persisted  in,  and  well  known  in  the 
community.  The  remarks  of  the  Judge  in  enter- 
ing the  non-suit,  show  that  the  plaintiff  declined 
to  present  his  case  as  one  of  contribution,  but 
rested  solely  on  his  right  as  an  alleged  surety. 
There  is  no  presumption  that  Brown  drew  the 
note  for  firm  purposes. 

Burrough's  Appleal,  2  Casey,  264. 

May  13,  1878.  The  Court.  There  was  no 
evidence  of  suretyship,  or  that  the  note  was 
given  for  a  partnership  debt  for  which  the  defen- 
dant was  liable. 

We  see  no  error  in  non-suiting  the  plaintiff. 

Per  Curiam.  Judgment  aflSrmed.  Shars- 
wooD,  J.,  absent. 


Jan.  '78,  16.  .    March  6,  1878. 

Rapp  V.  Hains. 

Partnership — Injunction  to  restrain  execution  of 
judgment — Special  injunction. 

Appeal  from  the  Common  Pleas  of  Berks 
County. 

This  was  an  appeal  by  Henry  B.  Rapp  from  a 
decree  continuing  a  special  injunction  restraining 
him  from  proceeding  on  a  judgment  against 
John  Hains. 

The  bill  of  Hains,  the  complainant  below, 
averred  that  a  partnerehip  previously  existing  be- 
tween the  complainant  and  defendant  was  dis- 
solved on  November  27,  1874,  by  a  written 
agreement,  under  which  the  complainant  pur- 
chased the  defendant's  interest  for  ^531.50. 
That  by  the  said  agreement  it  was  stipulated  that 
all  claims  due  the  firm  should  be  collected  and 
divided  equally,  and  that  all  debts  due  should  be 
paid  equally  between  them.  That  there  had 
been  no  settlement  of  partnership  accounts,  but 
that  on  such  a  settlement  the  defendant  would 
be  found  indebted  to  the  complainant.  That 
the  complainant  supposed,  when  he  signed  said 
agreement,  that  a  jwirt  of  its  provisions  were  that 
the  said  sum  of  I531.S0  should  be  settled  for 
after  a  settlement  of  partnership  accounts,  and 
on  accoimt  of  what  would  be  due  him  upon  such 
settlement,  but  that,  by  the  mistake  of  the 
scrivener,  this  provision  was  omitted.  Further, 
that  the  defendant,  having  sued  in  covenant,  ob^ 
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tained  a  judgment  against  the  complainant  for 
the  sum  of  1531.50  mentioned  in  the  agreement, 
although  the  complainant  set  forth  in  his  affidavit 
of  defence  an  indebtedness  growing  out  of  the 
partnership  exceeding  said  amount,  which  judg- 
ment was  affirmed  by  the  Supreme  Court  on 
March  13,  1876  (Hains  v.  Rapp,  2  Weekly 
Notes,  595),  and  that  the  defendant  threatened 
execution  on  the  same,  which  it  would  be  in- 
equitable to  allow  him  to  have. 

The  bill  prayed  an  account  of  the  partnership, 
and  an  injunction  restraining  the  defendant  from 
proceeding  on  his  judgment. 

On  the  filing  of  an  injunction  affidavit  sub- 
stantiating the  averments  of  the  bill,  the  Court 
awarded  a  preliminary  injunction.  The  defen- 
dant, in  his  answer,  aJleged  that  an  account  of 
the  partnership  affairs  would  show  an  indebted- 
ness of  the  complainant  to  him,  and  denied  that 
any  such  provision  as  that  averred  in  the  bill  was 
omitted  by  mistake  from  the  agreement,  or  was 
ever  spoken  of  or  intended  to  be  inserted.  The 
defendant  thereupon  moved  to  dissolve  the  in- 
junction. The  Court  below  denied  the  motion, 
Sassaman,  J.,  saying: — 

**The  Court,  on  bill  and  answer  where  the 
denial  does  not  satisfactorily  show  that  the  de- 
fendant is  entitled  to  have  the  special  injunction 
dissolved,  is  bound  to  use  its  equitable  discre- 
tion whether  the  injunction  shall  be  at  once  dis- 
solved, or  whether  it  shall  be  continued  to  the 
hearing.  The  general  principle  of  decision  is 
that  if  the  answer  shows  the  existence  of  an 
equitable  question,  such  question  shall  be  pre- 
served intact  until  the  hearing.  (Adams'  Eq. 
196.)  Upon  the  hearing  of  a  motion  to  dissolve 
an  injimction,  the  defendant  is  considered  as  the 
actor,  and  on  him  rests  the  burden  of  disproving 
the  equities  of  the  bill ;  and  his  answer,  always 
taken  to  be  true,  should  fully  and  fairly  meet 
complainant's  equities  without  any  evasion. 
Even  then,  if  a  reasonable  doubt  exists  in  the 
mind  of  the  chancellor  whether  the  equity  of  the 
bill  is  sufficiently  answered,  the  injunction  will 
not  be  dissolved,  but  will  be  continued  to  the 
hearing.  (High  on  Injunctions,  881.)  In  this 
case  there  would  be  nothing  more  equitable  than 
an  account  stated  between  the  parties.  The  bill 
affirms  one  state  of  account,  and  the  answer  sets 
up  in  a  general  way  another  state  of  account  be- 
tween the  partners.  The  answer  makes  no  ma- 
terial statements  of  fact,  but  only  states  conclu- 
sions of  fact  as  to  the  probable  result  of  an 
account  stated ;  and  the  Court  is  left  to  guess 
between  the  two. 

'*  If  upon  an  account  stated  on  the  hearing  of 
this  case,  the  defendant  should  fall  in  plaintiffs 
debt,  even  to  an  amount  not  exceeding  his  judg- 
ment, it  would  be  imfair  and  inequitable  to  have 
execution  of  his  judgment^  whereby  the  present 


plaintiffs  property  would  be  sold  to  pay  a  debt, 
already  either  paid  altogedier  ox  pro  tanio.  The 
defendant  is  secure  for  the  amount  of  his  judg- 
ment, but  if  the  plaintiffs  property  should  be 
taken  to  pay  a  debt  not  really  and  actually  due, 
it  is  not  shown  to  us  that  he  would  be  in  any 
wise  secure,  for  what  most  likely  iwndd  be  an 
irreparable  injury  to  him.  This  leaves  us  in 
grave  doubt  as  to  where  the  equities  shall  event- 
ually be  found  to  be,  and  we  regard  it,  under  the 
circumstances,  as  in  equity  and  good  conscience, 
that  for  the  present  the  preliminary  injunction 
should  remain  in  statu  quo.  The  motion  to  dis- 
solve is  accordingly  dismissed." 

The  defendant  appealed,  assigning  for  error 
the  refusal  of  the  Court  to  dissolve  the  injunc- 
tion. 

Cyrus  G.  Derr^  for  the  appellant. 

A  court  of  equity  will  not  restrain  a  judgment 
creditor  from  profiting  by  his  judgment,  on  the 
ground  of  an  open  and  imsettled  accoimt  between 
the  parties. 

High  on  Injunctions,  {  142. 

Shook  V,  Mot,  3  Luz.  Leg.  Observer,  391. 

The  bill  ought  to  have  alleged  urgent  danger 
of  irreparable  injury  before  a  preliminary  injunc- 
tion was  granted. 

Biddle  7/.  Ash,  2  Ashmcad,  219. 
Brown's  Appeal,  12  Sm.  21. 

Upon  the  coming  in  of  the  answer,  denying  all 
the  equities  of  the  bill,  the  injunction  shoidd  have 
been  dissolved. 

Kneedler  v.  Lane,  9  Wr.  326. 

Daniel  2XiA  James  N.  Ermentrout^  contra. 

ITie  Court  may,  in  the  exercise  of  a  sound  dis- 
cretion, refuse   a  dissolution  when  the  circum- 
stances of  the  case  seem  to  demand  this  courbc. 
Chetwood  v.  Brittain,  I  Green  Ch.  438. 

[Agnew,  C.  J.  Is  your  injunction  affida\nt  suf- 
ficient in  averring  that  there  was  any  agreement 
omitted  by  mistake?] 

Yes.  It  avers  that  the  complainant  supposed 
a  provision  was  to  be  inserted,  but  that  it  was 
omitted. 

[Sharswood,  J.  That's  only  that  he  sup- 
posed it  was  to  be  inserted.  He  don't  aver  any 
agreement.] 

The  burden  of  di^roving  the  equities  of  the 
bill  is  on  the  defendant. 
High  on  Injunction,  {881. 

March  18,  1878.  The  Court.  Special  in- 
junction dissolved,  and  record  ordered  to  be  re- 
mitted. 

Per  Curiam.    Woodward,  J.,  absent. 
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©omntott  iJleaii— Hako^ 


C.  p.  No.  I.  June  i,  1878. 

Morgan  v.  Ludecken 

Husband  and  wife — NoU  given  by  a  married  wo- 
man— In  order  to  render  a  husband  liable  on  a 
note  given  by  his  wife  for  goods  purchased  by 
her  to  carry  on  a  business  in  which  he  is  not  a 
partner,  it  must  distinctly  appear  that  rhe  note 
was  given  by  his  authority. 
Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note,  by  the  payee 
against  the  husband  of  the  maker.  The  affidavit 
of  defence  set  forth  that  the  defendant's  wife  had 
been  carrying  on  the  jewelry  business  previous  to 
and  since  their  marriage,  under  the  name  of  M. 
Meissner,  that  being  her  name  before  marriage ; 
that  the  note  was  given  by  her  in  payment  of 
jewelry  purchased  to  carry  on  the  business; 
that  since  his  marriage  he  had  taken  no  part  in 
the  business;  that  be  M'as  not  a  member  of  the 
firm  of  M.  Meissner,  and  in  no  way  connected 
therewith. 

Fisher^  for  the  rule. 

The  affidavit  of  defence  admits  that  the  defen- 
dant was  married  at  the  time  his  wife  gave  the 
note  in  suit.  Having  permitted  her  to  engage 
in  this  business,  without  openly  disavowing  his 
liability  for  her  contracts,  the  defendant  made 
the  business  essentially  his  own. 

[BiDDLE,  J.  Do  you  ask  judgment  against  a 
husband  on  a  promissory  note  that  is  signed  only 
by  his  wife  in  the  name  of  her  firm,  when  the 
husband  was  not  a  member  of  the  firm  ?  You 
will  first  have  to  show  that  she  had  authority 
from  him  to  act  as  his  agent.] 

The  law  implies  an  agency  in  her  to  act  for  him, 
when  she  continued  the  business  with  his  consent. 
The  only  reason  which  seems  to  have  induced 
the  Courts  to  rule  that  the  law  would  not  imply 
an  agency  in  the  wife  to  issue  negotiable  instru- 
ments in  the  course  of  her  separate  business,  is 
that  the  husband  might  thereby  be  deprived  of  a 
defence  in  case  of  unfair  or  fraudulent  'dealings 
with  the  wife,  where  such  instruments  are  sued 
upon  while  in  the  hands  of  subsequent  bona  fide 
holders  for  value.  No  such  objection  can  be 
urged  in  this  case  when  the  suit  is  brought  by  the 
original  holder. 
Corson^  contra. 

C.  A.  V. 
June  8, 1878.  The  Court.  The  very  point 
raised  in  this  case  was  decided  in  ReaJcert  r. 
Sandford  (5  W.  &  S:  164),  that,  where  a  note  is 
given  by  a  wife  for  the  purpose  of  carrying  on 
her  trade,  it  is  not  enough  to  show  that  she 


bought  the  goods  with  her  husband's  approbation ; 
it  must  further  be  shown  that  the  note  was  issued 
by  his  authority.  See  also  Husbands  on  Married 
Women,  p.  41*  §  35- 

Rule  discharged. 

Opinion  by  Biddle,  J. 


C.  P.  No.  I.  June  i,  1878. 

Huddy  V.  Jones. 

Execution — Inquisition  and  condemnation — Prcu- 

tice — //  is  not  necessary  that  the  return  to  the 

writ  should  show  that  notice  of  the  time  and 

place  of  holding  the  inquisition  was  given  to  de- 
fendant— //  may  be  proved  aliunde. 

Rule  to  set  aside  the  inquisition  and  condem- 
nation on  writs  of  execution. 

The  return  on  the  writs  was  "levied  and  con- 
demned, property  appraised  at  |i8oo  clear." 
There  was  nothing  in  the  return  to  show  that 
the  notice  required  by  the  Act  of  i6th  Jime, 
1836,  to  be  given  to  the  defendant  of  the  time 
and  place  of  inquisition  had  been  given. 

Harrington^  for  the  rule. 

The  sheriflPs  return  must  show  not  only  the 
time,  but  the  manner  of  service;  it  must  meet  all 
the  requirements  of  the  law,  or  it  will  be  set 
aside. 

"Weaver  v.  Springer,  2  Miles,  42. 
Hawkins  v.  Weigh tman,  21  Smith,  128. 
Biddle  v.  Starr,  9  Barr,  468. 
Hayes  V.  Gillespie,  11  Casey,  155. 

The  plaintiff  must  show  notice,  since  defendant 
cannot  prove  a  negative. 

Heydrick  v.  Eaton,  2  Binn.  215. 

C.  A.  V. 

June  8, 1878.  The  Court.  It  is  not  necessary 
that  the  sheriff  should  make  return  that  he  had 
given  notice  of  the  inquisition,  but  when  it  is 
questioned,  he  should  be  able  to  prove  that  he 
had  done  so.  The  deputy  who  serves  the  notice 
should  keep  a  memorandum  of  the  fact,  which 
would  enable  him  to  say  when  and  in  which  of 
the  three  ways  pointed  out  by  the  Act  the  ser- 
vice was  made.  As  in  the  case  of  posting  his 
bills,  the  sheriff  does  not  return  that  he  has  per- 
formed that  duty,  but  his  bill  poster  is  presumed 
to  be  ready  to  prove  it  if  required.  Unless, 
therefore,  it  can  be  shown  in  the  present  case 
that  the  notice  was  given,  as  required  by  the  Act 
of  Assembly,  we  will  make  the 

Rule  absolute. 

Oral  opinion  by  Biddle,  J. 
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C.  p.  No.  I.  June  i,  1878. 

Townsend  v.  Hendrickson. 

Landlord  and  tenant — Eviction —  What  consti- 
tutes—  Where  the  tenant's  goods  remain  on  the 
premises  y  he  will  be  considered  to  have  retained 
possession — Entry  of  landlord  to  repair  dam- 
ages occasioned  by  fire  is  not  eviction. 
Rule  to  open  judgment. 
Action  on  a  lease  to  recover  rent  in  arrear. 
Judgment  was  entered  for  want  of  an  affidavit  of 
defence.     The  depositions  taken  in  support  of 
the  rule  showed  that  the  premises  had  been  par- 
tially destroyed  by  fire,  that  the  landlord  had 
them  repaired,   and  then  notified  the   tenant 
thereof;    the  tenant  not  returning  to  occupy 
them,  the  landlord  advertised  the  premises  for 
rent ;  that  the  tenant's  goods,  however,  remained 
there,  and  he  still  kept  the  key. 

Randally  for  the  rule,  contended  that  there 
had  been  an  eviction,  the  landlord  having  en- 
tered. He  also  stated  that  the  tenant  was  not 
served  until  after  the  return  day,  and  therefore 
entered  no  appearance. 
Lister y  contra. 

To  constitute  an  eviction  m  the  absence  of 
physical  ouster,  the  tenant  must  have  abandoned 
the  premises  in  consequence  of  z.n%  on  the  part 
of  his  landlord  so  decisive  and  illegal  as  to  be 
equivalent  to  absolute  physical  ouster. 
Gilhooley  v,  Washington,  4  N.  Y.  217. 
Mortimer  v,  Bninner,  6  Bos.  653. 
Otherwise  the  landlord  becomes  a  mere  tres- 
passer, and  the  tenant's  remedy  is  an  action  for 
damages. 

Elliott  V,  Aiken,  45  N.  H.  35. 
Upton  V,  Greenlees,  17  C.  B.  51. 
As  to  the  eviction :  Even  where  a  constable 
delivered  the  key  to  the  landlord,  who  put  a  bill 
**To  let"  on  the  premises,  and  showed  them  to 
parties  applying,  it  was  held  not  to  be  an  eviction 
nor  to  discharge  the  tenants  before  the  end  of 
the  time. 

Pier  V,  Carr,  19  Smith,  326. 
Kiester  v.  Miller,  i  Casey,  481. 

June  8.  The  Court.  Under  the  evidence 
in  this  case,  which  shows  that  the  tenant  had  not 
abandoned  the  premises,  but  left  his  goods  there 
and  retained  the  key,  we  think  there  was  no  evic- 
tion, and  therefore  discharge  the  rule. 

Oral  opinion  by  Peirce,  J. 


C.  P.  No.  I.  May  25,  1878. 

Ward  V.  Whitney. 

Execution — Married  women — Separate  earnings 
of  wife — Sheriff's  interpleader —  Where  a  mar- 
ried woman  who  is  not  a  feme  sole  trader  claims 
goods  levied  on^  she  cannot  give  her  own  bond — 
Act  of  April 3  y  1872. 
Rule  to  show  cause  why  a  married  woman 

claimant  should  not  file  her  own  bond. 


The  goods  claimed  by  the  wife  were  levied  on 
under  an  execution  against  her  husband.  The 
affidavit  in  support  of  the  rule  set  forth  that  de- 
ponent had  duly  petitioned  the  Court,  and  had 
obtained  the  privileges  conferred  by  the  Act  of 
April  3d,  1872,  which  secured  to  a  married  wo- 
man her  separate  earnings,  free  from  any  legal 
claim  of  her  husband  or  his  creditors;  that  the 
goods  levied  on  were  all  purchased  with  her  sepa- 
rate earnings,  and  the  title  in  no  way  deri\'ed 
through  her  husband. 

Goodwin,  for  the  rule. 

The  Act  provides  that  the  separate  earnings  of 
a  wife  are  not  subject  to  the  claim  of  her  hus- 
band's creditors,  and  she,  being  a  feme  solessio 
such  earnings,  should  have  the  same  rights  in  re- 
gard to  them  as  a  feme  sole  trader,  and  the  latter 
is  allowed  to  execute  a  specialty. 

Act  of  February  22,  1 7 18,  Purdon,  692, 
Act  of  May  4,  1855,  Id.  692,  1008. 
Act  of  April  3,  1872,  Id.  loio. 
Burke  v.  Winkle,  2  S.  &  R.  189. 
"Wilson  V,  Coursin,  22  Smith,  306. 
Nice  V.  Hing,  4  Weekly  Notes,  478. 

Allinson,  contra. 

In  Pennsylvania  a  married  woman  claimant  in 
a  sheriffs  interpleader  cannot  file  her  own  bond, 
even  when  she  clearly  states  in  her  affidavit  that 
the  title  was  not  derived  through  her  husband. 
I  Tro.  Haly  Pr.  905. 
Barrett  v.  Gross,  2  Weekly  Notes,  324. 

The  Act  of  1872  is  only  an  extension  of  the 
Act  of  1848,  and  is  not  intended  to  give  married 
women  any  more  extensive  powers. 

C.  A.  V. 

June  I,  1878.  The  Court.  It  is  contended 
that,  because  a  married  woman  has  been  granted 
the  privileges  conferred  by  the  Act  of  1872, 
she  can  therefore  give  a  valid  bond.  But  no 
such  consequence  follows.  The  Act  of  April  3d, 
1872,  gives  her  simply  a  right  to  her  own  earn- 
ings, which  she  did  not  possess  under  the  Act  of 
1848.  Her  bond,  however,  is  simply  void,  just 
as  it  was  before  the  Act.  What  d^fenu  sole  trader 
can  do  is  of  no  consequence,  as  the  claimant  in 
this  case  does  not  occupy  sudi  a  position. 

Rule  discharged. 

Oral  opinion  by  Biddle,  J. 


C.  P.  No.  3.  May4,i87«' 

Trust  Co.  V.  Kneedler. 

Insanity  as  a  defence  to  a  contract — Afortga^ 
executed  by  one  subsequently  found  to  have  been 
a  lunatic — Affidavit  of  defence  by  mortga^y 
after  recovery,  setting  up  his  former  lunacy^ 
Sufficiency  of. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Sci.fa,  sur  mortgage  dated  August  18,  1876. 
The  affidavit  of  defence,  filed  by  the  defend- 
ant, set  forth  that  on  a  petition  filed  January  30, 
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1877,  in  the  Court  of  Common  Pleas  No.  4,  a 
commission  de  lunatico  inquirendo  was  issued 
against  deponent  upon  Avhich  an  inquisition  was 
held  February  12,  1877,  finding  that  deponent 
was  "  by  reason  of  lunacy  incapable  of  managing 
his  estate,  and  was  wasting  and  destroying  the 
same,  and  that  he  had  been  in  said  state  of  inca- 
pacity by  reason  of  said  lunacy  for  the  space  of 
six  months  last  past  and  upwards,  and  did  not 
enjoy  lucid  intervals." 

That  the  six  months  therein  mentioned  ran 
back  to  August  12,  1876,  and  thus  antedated 
the  said  mortgage  by  six  days.  That  said  inqui- 
sition and  return  to  said  commission  were  duly 
filed  and  confirmed  in  said  Court,  and  a  com- 
mittee appointed ;  that  said  deponent,  the  mort- 
gagor was  therefore  insane  upon  the  date  of  the 
execution  of  said  mortgage,  and  that  he  has  no 
present  recollection  of  ever  having  executed  it. 
Further  that  he  was  subsequently  restored  and 
the  findings  in  limacy  were  duly  superseded  by 
the  Court. 

Richard  L.  Ashhursty  for  the  rule. 

The  affidavit  is  insufficient  because  it  fails  to 
allege  fraud  on  the  ^t  of  plaintiff,  either 
actual  or  constructive ;  notice  to  plaintiff  of  the 
lunacy  proceedings,  or  of  defendant's  condi- 
tion ;  or  that  defendant  did  not  receive  the  con- 
sideration expressed  in  the  mortgage. 
Beals  V,  See,  10  Barr,  56. 

When  a  contract  is  executed,  so  far  as  the  con- 
sideration is  concerned  it  would  be  alike  deroga- 
tory to  sound  law  and  good  morals,  that  the  luna- 
tic should  be  allowed  to  retain  it  to  swell  the 
corpus  of  his  estate. 

Lancaster  Nat.  Bank  v,  Moore,  28  Sm.  407. 

Cook  V.  Parker,  4  Phila.  265. 

Campbell  v.  Hooper,  3  Smale  &  Giffard,  153. 

A  sa.  fa.  is  equivalent  to  a  bill  in  equity 
either  to  foreclose  the  mortgage  or  hand  back  the 
security ;  and  this  being  an  equitable  defence, 
the  party  must  do  equity. 

F,  E.  Brewster,  contra. 

The  affidavit  is  positive  to  the  point  that  at  the 
date  of  the  execution  of  the  mortgage,  defendant 
was  non  compos  mentis ,  and  the  authorities  are 
clear  that  a  grantor  may  avoid  his  deed  by  proof 
that  he  was  non  compos  mentis  at  the  time  of  its 
execution. 

Bensell  v.  Chancellor,  5  Wh.  371. 
"Willis  V,  Willis,  12  Penna.  159. 
Cook  V,  Parker,  4  Phila.  265. 
Rogers  v.  Walker,  6  Penna.  371. 

Bank  v,  Moore  (28  Sm.  407)  decided  that 
insanity  was  no  defence  to  a  note  given  at  a  date 
on  which  a  subsequent  inquest  found  lunacy, 
without  notice,  etc.,  but  conveyance  of  land  and 
instruments  under  seal  were  specially  excepted. 

C.  A.  V. 

May  18,  1878.  The  Court.  It  is  enough 
now  to  say  that  this  is  not  a  case  for  judgment 
under  the  rule. 

Rule  discharged* 


(I^rjpjattg*  €outt. 


March  19,  1878 

Bowker's  Estate. 

Executors — Liability  of  for  loss  incurred  in  car- 
rying on  business  of  decedent — Purchase  by 
trustee  at  his  own  sale,  when  void— Gift  inter 
vivos — Commissions  and  stipulated  scUary, 
when  allowed, 

Sur  exceptions  to  auditor's  report. 
At  the  audit  the  following  facts  appeared: 
James  Bowker  died  suddenly  on  the  2  2d  of 
March,  1873,  leaving  a  widow  and  a  minor 
child,  of  whom  the  mother  was  appointed  guar- 
dian. By  his  will  he  appointed  Samuel  Sutcliffe 
and  John  Bowker  his  executors.  The  child  hav- 
ing been  bom  after  the  date  of  the  will,  revoked 
it  fro  tanto.  Samuel  Sutcliffe  died  before  the 
testator,  and  letters  testamentary  were  granted  to 
John  Bowker. 

The  estate  of  the  decedent  was,  at  the  time  of 
his  death,  apparently  insolvent,  the  liabilities  far 
exceeding  the  perceptible  assets;  accordingly, 
after,  consultation  between  the  executor,  his 
counsel,  and  the  widow,  it  was  decided  that  the 
most  advantageous  course  would  be  to  carry  on 
the  business  and  endeavor  to  payoff  the  indebt- 
edness gradually.  In  pursuance  of  this  decision 
the  executor  assumed  entire  control  of  the  busi- 
ness of  the  decedent.  For  his  services  in  this 
capacity  it  was  agreed  that  he  should  receive  a 
stipulated  salary.  The  business  was  continued 
until  February,  1876,  when  the  stock,  good-will, 
and  fixtures  were  sold  at  public  sale,  after  due 
advertisement,  to  J.  Faraday  Bowker,  a  son  of 
the  executor,  for  I5025,  for  which  his  notes,  en- 
dorsed by  the  executor  personally,  were  taken  in 
payment. 

About  noon  of  the  day  on  which  the  decedent 
died  he  gave  a  pocket-book  to  his  wife,  saying : 
**Here,  mom,  take  this.*'  The  pocket-book, 
when  produced  and  opened  in  the  presence  of 
several  witnesses,  was  found  to  contain  about 
I 2 800. 

By  agreement  of  counsel  the  account  was  sub- 
mitted to  Joseph  A.  Clay,  Esq.,  as  auditor,  who 
reported,  inter  alia,  that  the  executor  pursued 
the  only  course  by  which  the  debts  of  the  dece- 
dent could  be  paid ;  that  the  sale  to  J.  Faraday 
Bowker  could  not  be  attacked ;  that  the  arrange- 
ment that  the  executor  should  receive  a  salary  in 
addition  to  his  commissions  was  in  accordance 
with  an  exprers  agreement  with  the  widow,  who 
was  the  only  person  interested ;  that  the  transfer 
of  the  pocket-book  to  the  wife  of  the  decedent 
was  not  a  valid  gift  of  its  contents,  and  he  pro- 
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visionally  charged  the  executor  with  them,  re- 
quiring him  to  collect  the  amount;  and  also 
charged  him  with  the  difference  between  the 
amount  of  old  stock  remaining  on  hand  at  the 
time  of  sale  and  the  amount  of  the  sale. 

Exceptions  were  filed  on  behalf  of  the  widow 
and  guardian,  alleging  for  error  the  above  rul- 
ings, and  also  that  the  executor  should  have  been 
charged  with  the  goods  at  the  inventoried  price, 
with  interest  to  date  of  sale  on  the  amount  re- 
maining invested  in  old  stock,  and  that  there 
was  an  apparent  double  credit  in  the  executor's 
account  of  some  I9700. 

The  executor  excepted  to  the  report  as  charg- 
ing him  with  the  contents  of  the  pocket-book 
and  with  the  difference  between  the  amount  of 
old  stock  as  per  inventory  and  the  amount  of  the 
sale. 

Hampton  L,  CVjrx^«  (with  him  y.  G.  Milktte)^ 
for  widow  and  guardian. 

An  examination  of  the  account  will  show  that 
it  was  not  necessary  to  carry  on  the  business  in 
order  to  pay  off  the  debts,  and  an  executor  has 
no  right  to  involve  the  estate  of  a  decedent  in 
the  risks  of  trade. 

Callaghan  v.  Hall,  I  S.  &  R.  241. 

Wood*s  Estate,  i  Ash.  314. 

Williams  on  Executors,  pp.  1658,  1791. 

Barker  v.  Parker,  i  T.  R.  295. 

JS'jf/^zr/^  Garland,  10  Vesey,  119. 

Kirkman  v.  Booth,  1 1  Beavan,  273,  280. 
An  executor  who  assumes  extra-official  duties 
will  be  held  to  the  strictest  accountability  for  all 
profits  or  deprepiation. 

Landis  v»  Scott,  8  Casey,  495. 

Robb's  Appeal,  5  Wr.  45. 

Bums  V,  Coxe,  30  Leg.  Int.  76, 

3  Redfield  on  Wills,  402. 

Piety  V,  Stace,  4  Vesey,  620. 

Oram's  Estate,  9  Phila.  358. 
The  executor  ^ould  be  charged  with  the  dif- 
ference between  the  inventoried  price  and  the 
amount  of  the  sale  to  J.  F.  Bowker. 

Wood's  Estate,  supra. 
The  executor  should  be  charged  interest  on  the 
amount  of  money  locked  up  in  old  stock 

Copeley's  Appeal,  3  Weekly  Notes,  145. 
The  sale  of  the  business  by  the  executor  to  his 
son  was  against  the  policy  of  the  law. 

Dundas's  Appeal,  14  Sm.  325. 
The  executor  should  not  be  allowed  both  his 
commissions  and  a  stipulated  salary.   The  amoimt 
of  the  commissions  should  be  fixed  by  the  Court. 

Swartswalter's  Account,  4  Watts,  77. 

Stehman's  Appeal,  5  Barr,  417. 

Barr  z/.  McEwen,  Baldwin's  Rep.  154. 

McElhenny's  Appeal,  10  Wr.  347. 

The  transfer  of  the  pocket-book  was  a  valid 
gift  to  the  wife  of  it  and  its  contents ;  the  execu- 
tor is  not  entitled  to  the  money  contained 
therein,  and  cannot  charge  commissions  on  it  as 
part  of  the  estate  of  the  decedent. 
Crawford's  Appeal,  11  Sm.  52. 


The  personal  agreements  of  the  widow  were 
not  sufficient  to  estop  her  from  objecting  to  the 
actions  of  the  executor  in  her  capacity  of  guar- 
dian. 

George  Junkin  (with  him  Horatio  Gates 
Jones),  for  executor. 

The  Court  will  not  charge  the  executor  for  a 
mere  error  of  judgment  in  not  selling  at  once, 
inasmuch  as  he  acted  upon  advice  of  coimsel,  and 
with  the  approbation  of  the  widow. 

The  salary  and  commissions  were  joined  by 
express  agreement  with  the  widow,  in  considera- 
tion of  the  executor  giving  up  his  then  employ- 
ment and  taking  personal  charge  of  the  business. 

May  4,  1878.  The  Court  (after  stating  the 
facts).  The  safe  rule  for  an  executor,  who  de- 
sires to  ciutail  as  far  as  possible  the  responsibility 
incident  to  his  office,  is  to  convert  at  the  earliest 
moment  the  assets  of  his  testator's  estate  into 
money.  But  there  are  cases,  and  this  is  one  of 
them,  where  a  rule  which  insures  safety  to  the 
executor  may  work  disastrously  to  the  estate. 
The  evidence  is  that  the  decedent  had  built  up  a 
large  business,  which  he  left  deeply  involved, 
with  a  heavy  stock  of  goods  unsold,  and  many 
outstanding  debts  uncollected ;  and  that  some  of 
his  own  debts  were  of  a  fiduciary  character, 
whose  non-payment  would  have  seriously  affected 
his  reputation.  The  business,  moreover,  was 
one  which  required  very  considerable  mechanical 
skill  at  the  hands  of  any  one  who  should  under- 
take its  management.  By  immediately  closing  it 
out  and  turning  the  stock  into  cash,  through  a 
forced  sale,  the  executor  would  imdoubtedly 
have  saved  himself  from  the  present  inquiry ;  but 
it  would  have  been  at  a  terrible  loss  to  the  credi- 
tors, and  perhaps  to  the  memory  of  the  decedent 
That  he  acted  wisely  in  choosing  rather  to  keq) 
the  business  alive  for  three  years,  and  to  work  off 
the  old  stock  by  judicious  admixtures  with  new 
purchases,  and  to  secure  old  debts  by  giving 
time  and  occasional  further  credit,  is  shown  by 
the  fact  that  all  the  private  and  business  debts  of 
the  decedent  were  in  that  time  paid  off,  out  of 
an  estate  which,  in  the  auditor's  language,  ''was 
apparently  largely  insolvent.*' 

He  is  also  vindicated  by  the  authorities.  The 
remark  of  Sharswood,  J.,  in  NefTs  Appeal  (6 
P.  F.  Smith,  97),  is  directly  in  point :  *'  Had  he 
at  once  sued,  obtained  judgment,  issued  execu- 
tion, and  sold  out  the  debtor,  the  probability  is 
that  the  whole  debt  would  have  been  lost." 

In  Keller's  Appeal  (8  Barr,  288),  where  an 
administrator  neglected  immediately  to  sue  out  a 
note  belonging  to  decedent,  whereby  it  was  lost 
to  the  estate.  Judge  Coulter  says:  **A  Court  of 
Chancery  always  deals  with  great  tenderness 
towards  a  trustee  acting  in  good  faith."  And  he 
adds :  **  The  most  stringent  of  our  cases  require 
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that  the  administrator  should  be  guilty  of  gross 
negligence  in  order  to  charge  him."  Lord 
Hardwicke  says  in  Knight  v.  Earl  of  Plimouth, 
(3  Atk.  480)  :  **  If  there  is  nothing  wilful  in  the 
conduct  of  the  trustee,  no  mala  ficUs^  the  Court 
will  always  favor  him." 

In  Derbyshire's  Estate  (2  Weekly  Notes, 
344),  where  the  executor  had  completed  at  a  loss 
a  vessel  which  was  left  on  the  stocks  by  his  testa- 
tor, the  Court  say :  "It  would  be  a  harsh  judg- 
ment to  visit  the  executor  with  a  surcharge  be- 
cause he  had  not  offered  the  unfinished  hulk  at 
public  sale."  And  King,  P.  J.,  in  Bosio's 
Estate  (2  Ash.  439),  says :  **  Cases  may  be  read- 
ily imagined  in  which  too  sudden  a  sale  would  be 
a  manifest  breach  of  trust."  And  he  lays  down 
this  rule:  ** Where  the  administrator  acts  with 
good  faith,  and  with  that  degree  of  caution  which 
prudent  men  exhibit  in  the  conduct  of  their  0¥ni 
afiiairs,  he  is  to  be  liberally  dealt  with." 

In  determining  the  bona  fides  of  the  executor's 
conduct  one  circumstance  must  not  be  over- 
looked. He  continued  the  business  of  the  dece- 
dent with  the  double  disadvantage  to  himself, 
that  whatever  of  profit  might  accrue  would  go  to 
the  estate,  and  that  as  to  losses  incurred,  he 
would  be  personally  liable  to  creditors  as  partner. 
And  this  although  he  carried  on  the  trade  avow- 
edly as  executor.  (I^bouchere  v,  Tupper,  ai 
Moore  P.  C.^198.)  And  before  committing 
the  estate  to  any  hazard  he  took  the  advice  of 
counsel,  and  acted  upon  it.  How  far  this  tended 
to 'lessen  his  liability  may  be  seen  in  McNair's 
Appeal  (4  R.  148),  and  NefiTs  Appeal  and  Der- 
byshire's Appeal,  supra. 

There  is  no  reason  to  question  the  legality  of 
the  sale  of  the  stock  to  the  son  of  the  accountant. 
The  auditor  finds  that  the  sale  was  public,  and 
preceded  by  the  proper  notice,  and  that  the  price 
obtained  was  the  highest  and  best  price  bidden. 
There  was  no  pretence  that  the  purchase  was  in 
any  way  to  operate  to  the  benefit  of  the  executor; 
and  in  Besson  r.  Besson  (9  Barr,  280)  it  was 
held  that  even  such  a  purchase,  made  by  the 
trustee  himself  through  a  secret  agent,  was  not 
absolutely  void,  in  the  absence  of  actual  fraud. 

The  auditor  very  properly  refused  to  charge 
interest  on  unsalable  stock,  or  to  surcharge  the 
accountant  with  the  difference  between  the  values 
fixed  in  the  inventory  and  the  prices  obtained  at 
the  sale.  But  he  is  manifestly  in  error  in  sur- 
charging the  accountant  with  1 102 5  on  the 
ground  that  only  ^4000  of  the  stock  sold  at  the 
public  sale  was  of  the  original  stock  of  the  dece- 
dent, and  that  the  surcharge  represented  the 
value  of  the  new  stock  included  in  the  sale.  The 
accountant  had  charged  himself  with  the  entire 
proceeds  of  the  sale,  which  represented  all  the 
stock  remaining,  whether  originally  of  the  dece- 
dent or  bought  after  his  death,  with  his  money ; 


and  as  to  this  sum  of  $1025,  he  is  charged  by  the 
auditor  twice.  The  accountant's  exception  to 
this  item  is  sustained. 

The  credit  for  I9702.9S  appears  to  be  a  dupli- 
cate credit,  that  sum  having  been  apparently  in- 
cluded in  Schedule  '*E,"  which  was  embraced 
in  the  account.  This  canbe  determined  only  by 
referring  to  the  books  of  the  accountant,  which 
are  in  the  possession  of  the  auditor.  The  excep- 
tion to  this  credit  is  sustained. 

The  remaining  exceptions  were  fully  met  by 
the  auditor. 

The  report  is  recommitted  to  the  auditor  for 
correction,  and  for  a  further  report  as  to  the 
credit  for  I9702.95. 

Opinion  by  Ashman,  J. 

(The  accoimt  was  restated  subsequently  and 
reported  upon  by  the  auditor.) 


April  18, 1878. 
James  M.  Smith's  Estate. 
Bill  of  review — Nature  of — IVhen  allowed — 

Surety  of  an  executor  is  a  ^^ party  inter ested*^ 

within  the  meaning  of  the  Act  of  October  /j, 

1840.   ' 

Sur  petition  for  bill  of  review. 

The  accounts  of  Joseph  Fearon,  Executor  of 
decedent,  were  referred  to  an  auditor  to  report  a 
distribution.  At  the  audit  the  /ollowing  facts 
appeared: — 

James  M.  Smith  died  on  the  20th  day  of  May, 
1868,  leaving  a  will  and  two  codicils;  a  widow 
and  six  children  survived  him.  Letters  testa- 
mentary were  granted  to  the  widow  and  Joseph 
Fearon.  The  decedent  devised  all  his  estate,  real 
and  personal,  to  the  widow  during  her  life,  for 
the  use  of  herself  and  her  children.  Fearon  being 
a  non-resident  entered  security  in  |2oo,ooo. 

At  the  time  of  his  death  the  decedent  was 
engaged  in  business  with  the  accountant  and  his 
brother,  under  the  name  of  Fearon  &  Smith; 
various  balance  sheets  of  the  firm  business  were 
struck,  but  they  did  not  appear  to  be  very  accu- 
rate as  to  the  actiial  alue  of  the  stock ;  a  final 
trial  balance  was  struck  in  June,  1868;  in  this 
no  inventory  of  the  merchamdise  on  hand  was 
taken  but  its  value  was  determined  by  taking  the 
difference  between  the  debit  and  credit  sides  of 
the  **  merchandise  account"  in  the  ledger.  Mr. 
Fearon  estimated  that  account  would  overvalue 
the  stock  on  hand  some  115,000. 

The  auditor  (George  Junkin)  found,  inter 
alia,  that  it  was  the  duty  of  the  accountant  to  set- 
tle the  business  of  the  firm  at  once,  and  deter- 
mine the  value  of  the  decedent's  interest:  in 
the  trial-balance  this  interest  appeared  to  be 
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worth  about  |8i,ooo ;  this  should  have  been  paid 
in  full,  as  the  same  sheet  shows  an  amount  of 
assets  sufficient  to  meet  it.  This,  therefore,  he 
charged  the  accountant  with,  disallowing  com- 
missions and  running  exp)enses  of  the  business 
after  the  death  of  the  decedent.  , 

The  report  and  exceptions  were  filed,  and  after 
argument  the  exceptions  were  overruled,  and 
upon  appeal  to  the  Supreme  Cotu't  the  decree  of 
the  Orphans*  Court  was  confirmed  (4  Weekly 
Notes,  265). 

The  surety  filed  this  petition. 

David  W.  Sellers,  for  petitioner. 

In  determining  the  value  of  an  interest  of  a 
dead  partner,  it  must  be  ascertained  in  the  Or- 
phans' Court  upon  the  same  doctrines  as  prevail 
in  settling  firm  property,  that  is,  by  a  sale  of  the 
assets  or  their  realization  gradually,  and  the  pay- 
ment of  the  debts;  the  surplus  to  be  divided 
according  to  the  capital  account,  and  then  accord- 
ing to  the  individual  interests.  In  this  case  the 
auditor  has  treated  the  accountant  as  though  he 
had  invested  trust  funds  in  a  precarious  business 
and  lost. 

The  surety  was  not  a  party  to  the  proceedings 
until  the  decree  was  made,  and  so  could  not  come 
in  and  defend  before  the  auditor;  his  liability 
only  dates  from  the  decree,  and  he  is  entitled  to 
see  that  it  was  properly  obtained ;  he  therefore 
files  his  bill  of  review,  alleging  for  error  the  action 
of  the  auditor  in  taking  as  final  a  trial-balance 
sheet  alleged  to  be  materially  wrong  both  as  to 
the  amount  and  mode  of  ascertaining  the  value 
of  the  goods,  in  not  inquiring  sufficiently  into 
the  partnership  business  to  state  a  true  account, 
in  refusing  to  allow  the  executor  his  commissions 
and  the  expense  of  converting  the  stock  into 
money. 

E,  Spencer  Miller  (with  him  E.  H.  Weil), 
contra. 

The  rights  of  a  surety  are  no  higher  than  those 
of  his  principal. 

A  bill  of  review  can  only  be  granted  in  certain 
well-defined  cases. 

Green's  Appeal,  9  Sm.  238. 
Hartman's  Appeal,  12  Casey,  70. 

[Penrose,  J.  Does  not  Whelen's  Appeal 
(20  Sm.  428)  leave  it  in  the  discretion  of  the 
Court?] 

The  executor  cannot  be  allowed  counsel  fees 
and  expenses  incurred  unnecessarily. 
Nicklin's  Est.,  33  Leg.  Int.  140. 

May  4,  1878.  The  Court.  This  petition  is 
by  the  surety  of  a  surviving  executor,  the  latter 


being  a  non-resident,  for  a  review  of  the  deaee 
entered  September  6,  1876,  confirming  the  re- 
port of  the  auditor,  to  whom  the  first  and  second 
accounts  of  the  executor  had  been  referred.  As 
a  **  party  interested,**  contemplated  by  the  Act 
of  October  13,  1840,  he  is  entitled  to  the  review 
sought  for  if  a  proper  case  be  presented.  (Zinn's 
Appeal,  10  Penna.  St.  Rep.  469;  Hartz's  Appeal, 
2  Grant,  %^,)  Under  the  provisions  of  the  Act 
of  Assembly  a  review  of  the  account  of  an  execu- 
tor, administrator,  or  guardian,  settled  and  con- 
firmed by  the  Orphans'  Court,  must  be  applied 
for  within  five  years  after  the  final  decree  of  con- 
firmation, and  can  only  be  granted  **  as  a  matter 
of  right,  for  error  of  law  apparent  on  the  face  of 
the  record,  or  for  new  matter  which  has  arisen 
since  the  decree.  As  a  matter  of  grace,  a  review 
may  be  granted  for  new  proof  discovered  after 
the  decree,  which  proof  could  not  possibly  have 
been  used  at  the  time  when  the  decree  was  inade." 
(Mercur,  Justice,  in  Milligan*s  Appeal,  i  Norris, 
395.)  A  bill  of  review  is  in  the  nature  of  a  new 
suit  founded  upon  some  substantial  error  of  law 
upon  the  record  of  the  proceeding  it  is  proposed 
to  review  and  correct,  or  upon  newly  discovered 
evidence,  and  the  requirements  of  the  Act  should 
be  strictly  complied  with.  (Yeager*s  Appeal,  10 
Casey,  173;  Russell's  Appeal,  Id.  258;  Cramp's 
Appeal,  31  P.  F.  Smith,  90;  Pennypacker's 
Appeal,  I  Leg.  Gaz.  Reports,  485^ 

Nor  will  it  be  allowed  where  its  object  is 
merely  to  re-open  the  accoimt  as  to  questions  of 
fact  already  contested  before  the  auditor  and  the 
Court,  in  the  absence  of  new  matter  or  after-dis- 
covered evidence.  (Cunningham's  Appeal,  2 
Pitts.  177;  Earp*s  Estate,  6  Philada.  Rep.  138.) 
In  the  present  case  no  error  of  law  is  alleged,  and 
the  sole  error  complained  of,  is  the  finding  of  the 
auditor  of  the  value  of  the  interest  of  decedent 
in  the  partnership  of  which  he  was  a  member  at 
the  time  of  his  death.  This  was  ascertained  from 
the  evidence,  and  the  conclusion  of  the  auditor 
became  the  foundation  of  a  number  of  exceptions 
upon  the  part  of  the  executor.  These  were  fully 
argued,  afterwards  dismissed  by  the  Court,  and 
the  report  of  the  auditor  confirmed.  The  peti- 
tion of  the  surety  is  but  a  re-statement  of  the  ex- 
ceptions of  the  executor,  and  being  wholly  as  to 
a  matter  of  fact  already  passed  upon  by  the  Court, 
without  alleging  new  matter,  or  the  existence  of 
evidence  not  presented  to  and  considered  by  the 
auditor,  does  not  come  within  the  pur\'iew  of  the 
Act  of  1840,  or  call  for  the  exercise  of  the  dis- 
cretion of  the  Court  to  vacate  the  decree  hereto- 
fore entered.     It  is  therefore  dismissed 

Opinion  by  Hanna,  P.  J. 
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g>uj>reitte  Court. 


May,  '78,  47  &  48.  Jan.  5,  1878. 

Turner  v.  The  Commonwealth. 

Criminal  law — Homicide — Murder — In  what 
courts  triable — Indictment^  sufficiency  of — Ad- 
ditional'law  judges  y  when  they  may  be  elected 
--Act  of  April  J?,  J874 — Evidence — When 
distinct  crimes  may  be  proved —  When  character 
of  witnesses  may  not  be  inquired  into — Alibi — 
Effect  of  failure  to  establish — Burden  of 
proof. 

The  Conrt  of  **  Oyer  and  Terminer  "  is  a  sufficient  de- 
scription of  the  courts  having  jurisdiction  of  homicide 
cases. 

The  Act  of  April  9,  1874,  authorizing  the  election  of  an 
additional  law  judge  in  the  25th  district  is  constitutional. 

Evidence  of  previous  illicit  intercourse  between  the 
pri«wner  and  the  deceased  is  admissible  when  it  becomes  a 
link  in  the  chain  of  circumstances  connecting  the  prisoner 
with  the  murder. 

Evidence  of  the  general  character  of  witnesses  should 
not  be  submitted  t.»  the  jury,  in  the  absence  of  evidence 
impeaching  such  character. 

When  a  case  against  a  person  charged  with  a  crime  rests 
upon  clear  and  positive  evidence,  it  seems  that  evidence  of 
an  alibi  should  be  of  like  character  in  order  to  produce  a 
reasonable  doubt ;  but  when  the  evidence  of  the  prosecu- 
tion is  wholly  circumstantial,  evidence  of  an  alibi,  though 
not  clear,  should  go  to  the  jury  to  be  considered  with  other 
matters  of  defence. 

It  seems  that  the  burden  of  proof  in  criminal  cases  never 
shifts,  so  that,  if  from  any  part  of  the  evidence  there  arises 
a  reasonable  doubt  of  the  defendant's  guilt,  he  should  be 
acquitted. 

Error  and  certiorari  to  the  Court  of  Oyer  and 
Terminer  and  General  Jail  Delivery  of  Clearfield 
County. 

Martin  V.  Turner  was  indicted  for  the  murder 
of  Maria  J.  Waple.  Plea :  not  guilty.  The  in- 
dictment was  in  the  following  form: — 

"  In  the  Court  of  Oyer  and  Terminer  for  the  County  of 
Gearfield  .  .  .  The  Grand  Inquest  of  the  Com- 
monwealth of  Pennsylvania  do  present,  etc. ,  that  Martin 
V.  Turner,  late  of  the  said  county  of  Clearfield,  . 
with  force  and  arms,  etc.,  set  in  and  upon  the  body  of  one 
Maria  J.  Waple  .  .  .  did  make  an  assault,  and  her, 
the  said  Mana  J.  Waple,  then  and  there  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  did  kill  and  mur- 
der, etc." 

This  indictment  when  sent  to  the  Grand  Jury 
room  was  endorsed,  true  bill. 
Vol.  V.--32 


The  trial  proceeded  before  Orvis,  Additional 
Law  Judge,  and  Holt  and  Ogden,  JJ.,  as  asso- 
ciates. The  Commonwealth  put  in  evidence  the 
following  facts: — 

Maria  J.  Waple,  the  deceased,  was  the  divorced 
wife  of  Thomas  Waple,  and  lived  at  Wallaceton, 
Clearfield  County,  Pa.  On  November  3,  1876, 
about  I  o'clock,  she  started,  on  foot,  to  visit  hei 
sister  who  lived  about  two  miles  away.  She  did 
not  reach  her  destination,  and  on  November  8th 
her  body  was  found  in  the  woods,  about  100 
yards  from  the  road,  with  a  gunshot  wound  in 
her  breast  and  another  in  her  head.  The  Court, 
under  objection  from  the  defendant,  admitted 
evidence  to  show  that  from  1871  to  1876,  during 
Tpart  of  which  time  Thos.  Waple  was  in  prison. 
Turner  and  the  deceased  lived  in  criminal  inti- 
macy, and  that  in  June,  1876,  they  quarrelled, 
and  their  relations  ceased.  The  admission  of 
this  evidence  formed  the  substance  of  the  ist 
and  9th  specifications  of  error. 

It  was  shown  that  Turner  and  the  deceased 
met  at  the  latter's  gate  at  1 2  o'clock,  on  the  day 
of  the  murder,  and  then  engaged  in  conversa- 
tion. About  one  o'clock,  as  before  stated,  she 
hurried  off  in  the  direction  of  her  sister-in-law's 
house.  Soon  after,  two  shots  were  heard  pro- 
ceeding from  the  direction  of  the  place  where 
the  body  was  afterwards  found.  Turner,  wha 
lived  a  short  distance  from  the  place,  left  his 
house  while  the  family  were  at  dinner,  about  one 
o'clock,  liis  father  remarking  that  he  had  gone  to 
shoot  squirrels.  He  returned  to  the  house  in  the 
evening,  stating  that  he  had  been  at  the  housp  of 
one  Stanner.  He  had  with  him  his  double- 
barrel  gun,  which  was  unloaded.  He  said  that 
he  had  fired  several  times  at  scjuirrels,.  but  had 
missed  them  every  time.  During  the  search  for 
the  body,  tracks,  apparently  those  of  a  man  and 
a  woman  were  found  near  the  body,  and  tracks 
corresponding  somewhat  in  size  to  Turner's 
boots  were  found  pointed  from  that  place  to- 
wards the  house  of  one  Williams,  about  a  mile 
and  a  half  distant.  Mrs.  Williams  testified  that 
Turner  came  there  on  the  afternoon  of  Novem- 
ber 3,  about  three  o'clock,  with  a  gun. 

On  the  part  of  the  defendant  there  was  some 
evidence  in  rebuttal  of  most  of  this  testimony, 
and  many  witnesses  were  called  to  prove  an  alibi. 
There  was  some  testimony  to  show  that  Turner, 
after  leaving  the  dinner  table  on  November  3, 
worked  at  some  repairs  to  the  roof  of  the  house 
until  about  half-past  one  o'clock.  Geo.  Morgan, 
the  freight  agent  at  the  railroad  station,  testified 
that  Tirnier  came  to  the  station  between  two  and 
three  o'clock,  and  helped  him  at  his  work  in 
checking  manifests  for  fifteen  or  twenty  minutes. 
On  cross-examination  it  seemed  that  Turner, 
several  times,  called  Morgan's  attention  to  his 
presence.    Other  evidence  as  to  the  alibi,  which 
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was  criticized  at  the  trial,  is  quoted  in  the  opin- 
ion of  the  Court  (infra).  The  defendant  offered 
to  prove  that  when  the  constable  came  to  arrest 
him,  he  was  in  his  father's  house  in  bed,  and 
when  told  the  object  of  the  visit,  he  said  *'A11 
right;  I  will  go  with  you ;  I  am  innocent."  Ob- 
jection. Offer  rejected.  Exception.  (2d  assign- 
ment of  error.) 

The  defendant  then  showed,  in  order  to  rebut 
the  presumption  of  his  guilt,  that  Thomas  Waple, 
the  divorced  husband  of  the  murdered  woman, 
returned  from  the  penitentiary  where  he  had 
been  serving  a  term  in  May,  1875 ;  that  he  then, 
although  divorced  from  his  wife,  lived  with  her 
until  September,  1875,  when  they  quarrelled,  and 
he  left  her ;  that  he  was  afterwards  arrested  and 
confined  in  jail  for  non-payment  of  the  costs  in 
the  divorce ;  that  in  the  latter  part  of  October, 
1876,  he  requested  his  wife  to  bail  him  out,  but 
she  refused  to  do  so ;  that  he  was  released,  and 
was  seen  at  Mrs.  Waple's  house  on  November  3, 
the  day  of  the  murder,  and  afterwards  by  David 
Quigley  and  Jacob  Strickland,  at  the  same  place, 
the  following  Monday  evening.  The  Common- 
wealth, on  cross-examination,  asked  Quigley 
what  Waple  said  to  him  on  the  last  occasion. 
Objected  to.  Admitted.  Exception.  (3d  as- 
signment of  error.)  Quigley  testified  that  Waple 
told  him  he  was  searching  for  traces  of  the  murder. 

The  Commonwealth,  in  rebuttal,  offered  to 
prove  the  whereabouts  of  Thos.  Waple  from  No- 
vember 3  to  November  6.  Objection.  Evidence 
admitted.  Exception.  (5th  assignment  of  error.) 
The  Commonwealth  also  put  in  evidence  some 
facts  in  contradiction  of  the  alleged  alibi. 

The  defendant  requested  the  Court  to  charge, 
inter  alia  .^— 

First.  The  jury  must  be  satisfied  beyond  a 
reasonable  doubt  that  a  murder  was  committed, 
and  that  the  prisoner  was  the  guilty  agent  therein, 
or  they  must  render  a  verdict  of  acquittal. 
Affirmed. 

Fifth,  The  jury  must  acquit  the  prisoner  unless 
the  evidence  of  the  facts  proved  is  absolutely  in- 
compatible with  his  innocence,  and  cannot  be 
explained  upon  any  other  reasonable  theory  than 
that  of  his  guilt ;  and  if  they  find  that  the  crime 
could  have  been  committed  by  another,  and  the 
facts  proved  still  be  true,  they  must  acquit  the 
prisoner.  Answer.  We  told  you  in  our  general 
charge  that  the  facts  proved  must  be  such  as  to 
exclude  every  reasonable  hjrpothesis  but  that  of 
the  prisoner's  guilt.     We  affirm  this  point. 

The  Judge  in  his  general  charge  said,  inter 
aliay  **[It  is  further  Sieged  on  the  part  of  the 
Commonwealth  that  the  defendant  made  efforts 
to  manufacture  testimony  that  was  not  true ;  that 
he  attempted  to  get  witnesses  to  swear  to  his  pres- 
ence at  times  and  places  where  he  was  not ;  that 
he  called  witnesses'  attention  to  pretended  con- 


versation. .  .  .  Now  is  this  a  fact  sustained 
by  the  proof?  If  it  is  proved  that  the  defendant 
did  so  attempt  to  manufacture  evidence  whidi 
was  false,  it  is  a  fact  which  you  must  consider.] 
....  You  must  bear  in  mind  all  of  those  fkts 
by  which  the  credibility  of  the  witnesses  can  be 
determined,  to  ascertain  whether  the  proof  of 
the  alibi,  or  of  his  being  elsewhere  at  the  time 
the  murder  was  committed,  is  made  out ;  .  . 
you  must  scrutinize  the  evidence  ;  you  must  con- 
sider the  witnesses,  who  they  are,  what  their 
character  is  in  the  community,  whether  their 
character  for  veracity  has  been  assailed  .  .  . 
An  alibi  is  a  perfect  defence  when  it  is  fully, 
clearly  and  satisfactorily  established,  but  the 
burden  is  upon  the  person  asserting  to  establish 
it.  .  .  .  if  proved,  it  constitutes  a  complete 
defence ;  if  not  proved,  and  you  think  it  has  not 
been  proved,  the  attempt  to  manufacture  e\'i- 
dence  is  a  circumstance  which  always  bears 
against  the  person.  No  innocent  person  is  dritcn 
to  manufacture  evidence     .     .     .     " 

Verdict,  guilty  of  murder  in  the  first  degree. 
Judgment  thereon,  and  afterwards  Orvis,  J., 
pronoimced  sentence  of  death. 

The  defendant  took  this  writ,  assigning  for 
error  (2 2d  and  23d  assignments)  that  the  in- 
dictment was  found,  and  the  defendant  tried  and 
sentenced,  in  a  Court  unknown  to  the  law,  and 
that  the  defendant  was  tried  and  sentenced  to 
death  by  an  additional  law  judge  who  had  no 
constitutional  power  to  try  pleas  of  murder  in  a 
double  district.  (24th,  25th  and  2 6th assignments) 
That  the  indictment  had  never  been  found  a  tiw 
bill,  inasmuch  as  it  was  sent  to  the  Grand  Jur)- 
room  with  the  endorsement  true  bill;  that  the 
indictment  was  defective  in  failing  to  aver  that 
Maria  Waple  was  living  when  assaulted  by  the 
prisoner,  and  in  failing  to  state  the  station,  title 
or  degree  of  the  prisoner  (ist,  9th,  2d,  3d  and 
5th  assignments).  The  admission  and  rejection 
of  offers  of  evidence  as  set  forth  above  (7th,  8th, 
loth,  nth,  13th,  17th,  i8th,  20th,  and  21st  as- 
signments). The  action  of  the  Court  in  permit- 
ting the  jury  to  find  a  verdict  of  guilty,  upon  a 
degree  of  proof  less  than  that  required  by  law  in 
capital  cases  (15th  assignment).  In  submitting 
to  the  jury  the  question  of  the  credibility  of  the 
defendant's  witnesses  to  prove  the  alibi  (12th  as- 
signment). That  portion  of  the  charge  inclosed 
in  brackets. 

Wm.  A,  Wallace  (with  him  D.  L.  Krebs),  for 
the  plaintiff  in  error. 

The  title  of  the  Court  where  the  prisoner  should 
have  been  indicted  is  '*  The  Court  of  Oyer  and 
Terminer  and  General  Jail  Dehvery."  That  is 
the  only  Court  where  capital  cases  can  be  tried. 

Constitution  of  1873,  Art.  5,  ||  I-3. 
The  record,  throughout,  gives  but  half  this  name 
to  the  Court. 
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The  Act  of  April  9,  1874  (P.  L.  55),  isuncon- 
,  stitutional  in  providiitg  for  an  additional  law 
judge  in  the  25  th  district ;  and  Judge  Orvis,  who 
tried  this  case,  was  without  jurisdiction.  The  Act 
was  avowedly  in  pursuance  of  the  following  man- 
date of  the  Constitution : — 

**  Wherever  a  county  shall  contain  40,000  inhabitants 
it  shall  constitute  a  separate  judicial  district  and  elect  one 
jadge  learned  in  the  law;  and  the  General  Assembly 
shall  provide  for  additional  judges  as  the  business  of  the 
said  district  may  require.  Counties  containing  a  popula- 
tion less  than  is  sufficient  to  constitute  separate  districts 
shall  be  formed  into  convenient  single  districts,  or,  if  ne- 
cessary, may  be  attached  to  contiguous  districts  as  the 
General  Assembly  may  provide,"  etc. 

The  term  single,  as  contradistinguished  from 
separate,  districts,  refers  to  districts  having  but 
one  judge.  The  Act  of  April  9,  1874,  violated 
this  provision. 

See  debates  In  Convention,  passim. 

The  Court  erred  in  admitting  evidence  of  the 
criminal  relations  between  the  prisoner  and  the 
deceased.   ^A  distinct  crime,  unconnected  with 
the  indictment,  cannot  be  given  in  evidence. 
ShafTner  v.  The  Commonwealth,  22  Sm.  60. 
People  V.  Jones,  31  Cal.  565. 

Granted  that  evidence  of  a  distinct  crime  may 
be  admitted  to  show  a  motive  for  the  crime 
charged,  no  motive  has  been  shown.  It  does 
not  appear  that  the  quarrel  between  the  prisoner 
and  the  deceased  grew  out  of  their  criminal  rela- 
tions. 

The  prisoner's  declarations  at  the  time  of  the 
anest  should  have  been  admitted  as  part  of  the 
r^s  gest(B. 

Rhodes  v.  The  Commonwealth,  12  Wr.  400. 

Waple*s  declarations  were  incompetent  and 
irrelevant,  and  should  have  been  excluded.  They 
were  admitted  on  the  ground  that  they  tended  to 
rebut  the  presumption  of  Waple's  implication  in 
the  murder,  but  the  defendant  offered  evidence  as 
to  Waple*s  whereabouts  at  the  time  of  the  mur- 
der only  to  suggest  traces  of  other  agencies ;  to 
rebut  the  presumption  of  the  defendant's  guilt, 
without  raising  an  issue  as  to  Waple. 

The  allegation  of  the  indictment  is  that  Tur- 
ner did  '*  then  and  there"  kill.  This  is  traversed 
by  the  plea  *' not  guilty."  Alibi  is  a  defence 
thereunder,  and  in  no  sense  a  plea  of  confession 
and  avoidance.  The  Commonwealth  must,  upon 
the  whole  case,  prove  every  essential  part  of  the 
crime  beyond  a  reasonable  doubt.  The  burden 
of  proof  is  not  shifted.  A  failure  to  establish  an 
alibi  is  not  a  circumstance  of  weight  against  the 
prisoner. 

State  V.  Flye,  26  Me.  312. 

Chaffee  v.  United  States,  18  Wall.  544. 

Tolcr  V,  State,  16  Ohio,  583. 

State  V,  Collins,  20  Iowa,  86. 

State  V.  Josey,  64  N.  C.  56. 

Thos.  H.  Murray  (with  him  Wm,  Af,  McCul- 
iough),  contra. 

In  several  places,  the  Constitution  of  1873  ^^^^^ 


the  designation — the  Court  of  Oyer  and  Ter- 
miner. 

After  a  reading  of  the  debates  of  the  conven- 
tion it  cannot  be  believed  that  the  framers  of  the 
Constitution  intended  to  prohibit  the  Legislature 
from  authorizing  the  election  of  additional  law 
judges  in  any  county.  The  Legislature  could,  of 
course,  do  whatever  they  were  not  prohibited 
from  doing. 

Evidence  of  the  criminal  relations  between  the 
prisoner  and  the  deceased  was  properly  admitted. 
Shafiher  v.  The  Common weahh,  supra. 

The  prosecution  cannot  attack  the  character  of 
the  prisoner  by  proving  acts  not  in  the  indict- 
ment, either  to  show  general  character  or  a  ten- 
dency or  disposition  to  commit  the  crime  charged, 
but  wherever  such  acts  are  so  connected  by  cir- 
cumstances with  the  case  that  their  proof  has  a 
bearing  upon  the  issue  other  than  the  above,  such 
acts  may  be  proved. 

State  V,  Lapage,  57  N.  H.  245 

When  the  scienter  or  quo  animo  constitute  a 
necessary  part  of  the  crime  charged,  as  in  cases 
of  murder,  testimony  of  such  acts  of  the  person 
as  tend  to  prove  such  knowledge  or  intent  is  ad- 
missible. 

Dunn  V,  The  Sute,  2  Ark.  229. 
Tharp  w.  The  State,  1 5  Ala.  749. 

Declarations  of  a  party  accused  of  a  crime, 
after  the  commission  of  the  crime,  are  not  evi- 
dence for  him,  tmless  the  accompanying  acts  are 
part  of  the  res  gestcB, 

State  v»  Hildreth,  9  Iredell,  447. 
Stale  V.  Scott,  I  Hawk.  24. 

The  Coiut  properly  instructed  the  jury  to  con- 
sider whether  the  prisoner  had  manufactured  evi- 
dence of  an  alibi,  and  to  give  attention  to  that 
fact,  if  proved. 

I  Starkie,  499. 

I  Greenleaf,  37. 

Commonwealth  v.  Webster,  5  Cushing,  31 1. 

May  6,  1878.  The  Court.  The  exceptions 
in  this  case  are  very  numerous,  and  we  must,  as 
far  as  we  can,  classify  and  examine  them  in  this 
manner.  Naturally  those  exceptions  which  go 
to  the  jiurisdiction  of  the  Court  first  claim  our 
attention.  It  is  alleged,  firstly,  that  the  indict- 
ment was  found,  and  the  defendant  tried  and 
sentenced,  in  a  Court  unknown  to  the  Constitu- 
tion and  laws  of  this  Commonwealth.  This  alle- 
gation is  based  on  the  fact  that  the  record  names 
the  Court  as  the  **Oyer  and  Terminer,"  and 
omits  *  *  and  General  Gaol  Delivery."  This,  how- 
ever, is  exactly  what  is  done  in  the  eighth  and 
ninth  sections  of  the  fifth  article  of  the  Constitu- 
tion of  1874,  so  that  such  a  Court  cannot  be  said 
to  be  unknown  to  the  Constitution.  The  first  of 
the  above-named  sections  designates  the  criminal 
Coiu-ts  of  Philadelphia  and  Allegheny  counties 
as  **  the  Cotu-ts  of  Oyer  and  Terminer  and  Quar- 
ter Sessions  of  the  Peace;"  the  second  connects 
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the  term  '*  General  Gaol  Delivery,"  not  with  the 
Court  of  Oyer  and  Terminer,  but  rather  with,  as 
it  immediately  follows,  the  Quarter  Sessions. 
This  latter  section  is  that  which  confers  upon  the 
Judges  the  power  to  hear  and  determine  all  cases 
of  a  criminal  chsuracter.  Thus  it  comes  to  pass 
that  our  Judges  have,  in  a  single  commission,  all 
the  powers  which  the  English  Judges  derived 
from  several.  Indeed,  as  we  learn  from  Black- 
stone's  Commentaries  (vol.  4,  p.  270),  anciently 
it  was  the  custom  to  issue  separate  writs  of  gaol 
delivery,  called  writs  de  bono  et  maio,  for  each 
case.  This  practice,  being  found  to  be  attended 
with  inconvenience,  was  in  the  course  of  time 
abolished,  and  instead  thereof,  a  general  com- 
mission was  substituted  for  all  prisoners  triable 
at  a  particular  term.  This  commission,  imlike 
that  of  oyer  and  terminer,  ran  only  to  * '  try  and 
deliver"  prisoners  in  each  separate  gaol.  (Id. 
271,  note.)  The  reason  for  this  was,  that  as  the 
commission  of  oyer  and  terminer  only  empow- 
ered the  Judges  to  "  inquire  and  determine," 
they  could  proceed  under  it  only  upon  indict- 
ments found  at  the  same  term  as  that  at  which 
the  several  trials  were  heard,  hence  the  necessity 
of  an  additional  writ  for  the  disposition  of  indict- 
ments and  other  cases  previously  found  and  in- 
stituted. Under  our  system  this  writ  has  no 
place ;  and  it  is  obvious  that  the  name  itself  can 
have  no  legal  significance,  since  it  but  imports  a 
power  which  every  Judge  possesses  by  virtue  of 
his  general  commission.  We  conclude,  therefore, 
that  the  omission  of  the  words  **  general  gaol 
delivery"  was  of  no  importance,  and,  had  the 
attention  of  the  Court  been  called  thereto,  might 
have  been  supplied  by  amendment. 

It  is  alleged,  secondly,  that  the  defendant  was 
tried  and  sentenced  by  an  additional  law  Judge, 
who  had  no  constitutional  power  to  try  pleas  of 
murder  in  a  "  double  district."  The  validity  of 
the  commission  of  Judge  Orvis,  who  held  the 
Court  of  Oyer  and  Terminer  in  which  the  de- 
fendant was  convicted,  is  thus  called  in  question. 
It  is  insisted  that  the  Act  of  Assembly  which 
authorized  the  election  of  an  additional  law 
Judge  for  the  25th  district,  composed  of  the 
counties  of  Clearfield,  Centre,  and  Clinton,  was 
and  is  unconstitutional  and  void.  This  point  is 
raised  under  the  5th  section  of  the  5  th  article  of 
the  Constitution.  It  will  be  observed  that  when, 
by  this  section,  a  county  is  to  compose  z.  separate 
district,  provision  is  made  for  additional  law 
Judges ;  but  for  single  districts,  formed  of  several 
counties,  no  such  provision  is  made.  The 
learned  counsel  for  the  defence  regards  this 
omission  as  significant.  Not,  indeed,  because, 
without  more,  the  Legislature  would  not  possess 
the  power  to  create^uch  Judges,  since  it  is  con- 
ceded th^t  such  power  must  necessarily  belong  to 
that  body  if  it  be  not  in  terms  withheld,  but  be- 


cause it  is  said  the  phrase  ''single  district,"  as 
used  in  this  section,  means  a  district  having  but 
a  single  law  Judge.  To  prove  this  reference  is  ' 
had  to  the  debates  in  the  convention.  But  if 
these  prove  anything,  they  prove  too  much  for 
the  argument  which  they  are  adduced  to  support, 
for  they  advocate  districts  with  single  Judges, 
without  regard  to  whether  those  districts  were  to 
be  composed  of  one  or  several  counties.  As  the 
idea  was  dropped  as  impracticable  in  single 
county  districts,  we  may  well  suppose  it  was  also 
abandoned  as  to  those  formed  of  several  counties; 
for  it  is  not  reasonable  to  suppose  that,  whilst 
provision  was  being  made  for  the  possible  wants 
of  districts  having  populations  of  forty  thousand, 
those  having  possibly  double  that  number  should 
have  been  wholly  neglected.  We  are  inclined 
to  think  that  that  word  "single,"  directly  con- 
nected as  it  is  with  the  word  **  district,"  is  to  be 
regarded  as  a  synonym  of  "separate,"  and  as 
having  been  used  to  avoid  tautology.  If  not,  its 
use,  in  the  connection  in  which  it  now  stands, 
was  unfortunate,  for  grammatically  it  qualifies 
and  characterizes  the  judicial  districts,  and  docs 
not  limit  the  number  of  Judges. 

The  first  and  ninth  assignments  of  error  cannot 
be  sustained.  They  relate  to  admissions  of  evi- 
dence and  the  charge  of  the  Court  on  the  subject 
of  the  relations  existing  between  Turner  and 
Mrs.  Waple.  That  adulterous  intercourse  may 
be  proved  as  a  circumstance  leading  to  the  com- 
mission of  crime,  is  ruled  in  the  case  of  Ferrigan 
V.  The  Commonwealth  (8  Wr.  386),  and  it 
would  thus  seem  to  follow  that  if  the  criminal 
conduct  proposed  to  be  proved  becomes,  in  any 
way,  a  link  in  the  chain  of  circumstances  which 
connects  the  defendant  with  the  crime  charged, 
it  is  admissible  in  evidence.  That  such  circum- 
stance is,  in  its  character,  criminal,  and  tends  to 
exhibit  another  crime  than  the  one  charged,  is  no 
reason  for  its  exclusion.  It  certainly  does  not 
follow  that  evidence,  otherwise  legitimate,  should 
be  excluded  only  because  it  tends  to  exhibit  a 
character  not  accordant  with  an  honest  life.  We 
need  not  say  how  important  this  testimony  is  to 
the  case  now  in  hearing,  and  how  little  there 
would  be  without  it  to  connect  the  defendant 
with  the  offence  charged ;  it  is  enough  to  say, 
that  it  is  a  legitimate  part  of  the  case,  and  that  it 
was  properly  admitted.  It  is  conceded  that  an 
independent  crime,  unconnected  with  the  matter 
in  trial,  may  not  be  put  in  evidence,  for  this  is 
but  proof  of  character,  and  that  in  its  most  ob- 
jectionable shape ;  such,  however,  is  not  the  case 
with  the  testimony  \mder  consideration.  Tbc 
criminal  relation  is  but  one  of  a  series  of  facts 
connecting  the  defendant  with  the  homicide,  and 
a  proper  use  was  made  thereof  by  the  prosecution. 

The  second  assignment  covers  nothing  of  im- 
portance.     Turner's  voluntary  declarations  of 
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innocence  at  the  time  of  his  arrest  explained 
nothing  in  connection  with  that  act ;  they  were 
purely  gratuitous,  and  hence  no  part  of  the  res 
gesta.  The  case  of  Rhodes  v.  The  Common- 
wealth is  not  in  point,  for  in  that  case  the  cir- 
cumstances of  the  search  rendered  explanation 
necessary,  and  therefore  the  declarations  of  the 
defendant  became  as  much  a  part  of  the  transac- 
tion as  the  search  itself. 

There  is  nothing  in  the  third  and  fifth  assign- 
ments. If  it  is  deemed  important  by  the  defend- 
ant to  prove  that  Waple  asked  Quigley  and 
Strickland  to  come  into  the  house,  it  was  proper 
for  the  prosecution  to  ascertain  why  they  were  so 
asked,  and  what  was  said  and  done  after  they  had 
complied  with  the  invitation.  The  whole  was 
one  transaction,  and  could  not  be  dissevered  to 
suit  the  purposes  of  either  party.  In  hke  man- 
ner, when  the  defence  undertook  to  show 
Thomas  Waple*s  whereabouts  at  and  about  the 
time  of  the  murder,  and  his  animus  towards  the 
deceased,  it  was  altogether  proper  for  the  Com- 
monwealth to  endeavor  to  rebut  the  presump- 
tions arising  from  those  facts ;  for,  however  con- 
cealed, their  purpose  could  have  been  nothing 
less  than  to  direct  the  attention  of  the  jury  to 
Thomas  Waple  as  the  real  criminal. 

The  seventh,  eighth,  tenth,  eleventh,  thir- 
teenth, seventeenth,  eighteenth,  twentieth,  and 
twenty-first  assignments  are  not  sustained.  In 
these  the  complaint  is  that  the  Court  permitted 
the  jury  to  find  a  verdict  against  the  prisoner 
upon  a  degree  of  proof  less  than  that  required  by 
law  in  capital  cases.  We  think  this  complaint 
not  well  founded.  The  evidence,  if  believed, 
was  sufficient  to  warrant  a  conviction ;  and  an 
examination  of  the  charge  shows  that,  in  submit- 
ting that  evidence,  the  Court  omitted  no  proper 
instruction.  The  attention  of  the  jury  was  called 
to  the  duty  resting  upon  it  of  carefully  and  faith- 
fully weighing  and  examining  the  evidence. 
That  body  was  told  that  in  order  to  work  a  con- 
viction each  material  fact  must  have  been  satis- 
factorily proved,  and  if  it  remained  in  doubt,  or 
if  the  defendant's  proof  showed  that  it  could  not 
be  true,  it  must  not  be  regarded  as  a  fact  in  the 
case.  The  learned  Judge  further  says,  in  an- 
swer to  the  defendant's  first  point,  *' you  must 
be  satisfied  beyond  a  reasonable  doubt,  first,  that 
the  murder  was  committed;  second,  that  this 
defendant  was  the  guilty  agent,  or  you  would  not 
be  justified  in  finding  a  verdict  of  guilty." 
Again,  in  answer  to  the  fifth  point,  ''we  told 
you  in  our  charge  that  the  facts  proved  must  be 
such  as  to  exclude  every  reasonable  hypothesis 
but  that  of  the  prisoner's  guilt.**  Surely  if  the 
jury  misunderstood  this  language  it  was  no  fault 
of  the  Court ;  everything  was  said  that  the  de- 
fendant had  a  right  to  require. 
We  pass  the  24th,  25th,  and  26th  assignments, 


with  the  remark,  that  we  are  not  convinced  that 
there  is  either  anything  wrong  in  the  indictment, 
or  that  it  was  not  proper  for  the  grand  jury  to 
adopt  the  words  "true  bill"  as  printed  on  the 
back  thereof. 

So  far  we  agree  with  the  rulings  of  the  Court 
below,  but  we  must  now  advert  to  some  particu- 
lars of  this  trial  which  compel  us  to  dissent. 
And,  first,  it  was  improper  to  submit  the  general 
character  of  the  witnesses  to  the  jury  without 
evidence  touching  such  character.  There  is  a 
very  wide  distinction  between  the  personal  char- 
acter of  a  witness  and  the  character  of  the  evi- 
dence which  he  may  give  in  a  particular  case.  If 
the  former  be  good,  though  the  latter  be  im- 
peached by  facts  and  circumstances  developed 
during  the  trial,  yet  the  defects  in  such  testimony 
may  be  accounted  for  by  mistake  or  lack  of 
memory,  and  whatever  of  it  remains  uncontra- 
dicted may  be  accepted  without  hesitation ;  on 
the  other  hand,  if  the  former  be  bad,  corrobo- 
ration must  follow  the  evidence  in  all  its  material 
parts  or  it  is  worthless.  This  submission  was 
erroneous  in  that  it  gave  to  the  jury  the  power 
of  testing  evidence  by  that  which  could  be  found 
only  outside  of  the  trial  itself,  perhaps  in  the 
personal  knowledge  of  some  of  the  jurors.  Per- 
haps this  submission  was  inadvertent,  and  from 
its  generality  may  have  been  harmless;  neverthe- 
less, we  have  thought  proper  to  advert  to  it  in 
order  that  its  repetition  may  be  avoided. 

A  much  more  important  error  is  found  in  the 
1 2th  assignment.  This  covers  the  submission  to 
the  jury  of  the  alleged  attempt  by  the  defendant 
to  manufacture  evidence.  As  was  said  by  the 
Court,  **  If  it  was  proved  that  this  defendant  did 
so  attempt  to  manufacture  evidence  that  was 
false,  it  is  a  fact  which  you  must  consider."  The 
matter  is  thus  put  as  an  important  element  of  the 
case.  Now  if  there  was  testimony  to  support 
this  submission  no  fault  could  be  found  with  it, 
but  we  have  looked  in  vain  for  such  testimony, 
though,  in  this,  we  have  had  the  assistance  of  the 
able  counsel  for  the  Commonwealth.  The  evi- 
dence on  this  branch  of  the  case  is  as  follows : 
George  Morgan  testifies  to  Turner's  presence  at 
the  depot  at  Wailaceton,  between  two  and  three 
o'clock  of  the  afternoon  of  the  day  of  the 
murder.  He  says  the  defendant  was  in  the 
office  before  the  arrival  of  the  freight  train,  and 
assisted  him  in  checking  his  manifests.  On  cross- 
examination,  he  stated  that  at  two  or  three  times, 
or,  perhaps  oftener.  Turner  had  called  his  atten- 
tion to  this  fact,  and  that,  previous  to  these  re- 
minders, on  the  part  of  Turner,  he  had  not  recol- 
lected the  time.  As,  however,  Morgan  seems 
to  have  been  a  reputable  witness,  it  would  seem, 
that  the  defendant  but  called  his  attention  to 
what  was  the  truth,  and  thus,  in  a  legitimate 
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manner,  obtained  for  himself  an  important  piece 
of  testimony.  This  act,  imaccompanied  as  it 
was  by  anything  resembhng  an  attempt  to  cor- 
rupt his  witness,  was  altogether  proper,  unless, 
indeed,  one  accused  of  crime  is  to  make  no 
effort  in  the  way  of  self-defence.  Then,  it  is 
said,  he  was  seen  in  close  conversation  with  a 
witness  named  David  Snyder,  but  what  he  said 
to  Snyder,  or  Snyder  to  him,  is  wholly  unknown. 
Certainly  nothing  in  the  way  of  evil  should  be 
predicated  of  a  matter  such  as  this,  unless  the 
intent  was  to  convict  the  defendant  on  bare  sus- 
picion. 

Again,  it  is  said,  he  contradicted  John  Rice ; 
but  John  Rice  does  not  allege  that.  Here  is  his 
testimony: — 

Ques,  Mr.  Turner  went  to  the  jury  inquisi- 
tion? Arts,  He  was  here.  Yes,  sir.  I  told 
Martin  that  the  old  man  had  contradicted  me. 
He  says,  '*  did  I  tell  you  this  was  Friday  night?" 
I  says,  yes.  He  says,  *'I  must  have  been  mis- 
taken, it  was  on  Thursday." 

Ques.  He  corrected  you?  Ans.  No;  he  did 
not  correct  me.  He  said  he  had  been  down  to 
John  Stamers's  to  see  about  the  value  of  switch 
ties;  he  did  not  say  he  had  been  out  hunting." 

In  this  there  is  nothing  which  resembles  a  con- 
tradiction of  the  witness ;  on  the  contrary,  his 
statement  is  taken  for  verity,  and  Turner  says, 
*'  I  must  have  been  mistaken." 

Beyond  what  we  have  recited  we  discover 
nothing  that  tends,  even  remotely,  to  sustain  the 
charge  of  an  attempt,  by  the  defendant,  either 
to  manufacture  or  to  prevent  evidence,  and  we 
cannot  but  pronounce  as  wrong  the  submission 
of  such  a  question  to  the  jury. 

We  must  also  take  issue  with  the  learned  Judge 
on  the  rule  which  he  has  announced  as  the  gov- 
erning one  in  a  defence  resting  upon  an  alibi. 
He  says  (page  20  of  the  paper-book),  **an  alibi 
is  a  perfect  defence  when  it  is  fully,  clearly,  and 
satisfactorily  established,  but  the  burden  is  upon 
the  person  asserting  it  to  establish  it.**  And 
further  on  (page  23),  '*  If  proved  it  constitutes  a 
complete  defence ;  if  not  proved,  and  you  think 
it  has  not  been  proved,  the  attempt  to  manufac- 
ture evidence  is  a  circumstance  which  always 
bears  against  the  person.  No  innocent  person 
is  driven  to  manufacture  evidence." 

As  an  abstract  proposition  the  first  part  of  this 
instruction  might  be  regarded  as  correct,  for,  in 
the  first  place,  as  is  said  in  Briceland  v.  The 
Commonwealth  (24  P.  F.  S.  463,  per  Agnew,  J.), 
when  a  defence  rests  upon  proof  of  alibi ^  it  must 
cover  the  time  when  the  ofience  is  shown  to  have 
been  committed,  so  as  to  preclude  the  possibihty 
of  the  prisoner's  presence  at  the  place  of  murder. 

It  thus  necessarily  follows,  that  if  the  evidence 
on  this  point  is  imperfect  it  comes  to  nothing. 
So,  if  the  case  of  the  Commonwealth  rested  upon 


positive  and  undoubted  proofs,  it  might  require 
like  testimony  to  beget  a  reasonable  doubt,  and 
hence,  less  tlian  full,  clear,  and  satisfactory  evi- 
dence would  be  worthless.  The  fault,  however, 
with  this  instruction,  in  the  present  case,  which 
is  one  depending  wholly  upon  circumstantial 
evidence,  is,  that,  under  it,  if  the  testimony  fails 
to  reach  a  strength  sufficient  to  work  an  acquittal, 
it  is  in  effect  excluded  from  the  case.  This  is  a 
rule  admissible  in  modern  criminal  jurisprudence; 
for  proof  of  an  alibi  is  as  much  a  traverse  of  the 
crime  charged  as  any  other  defence,  and  proof 
tending  to  establish  it,  though  not  clear,  nuy, 
nevertheless,  with  other  facts  of  the  case,  raise 
doubt,  enough  to  produce  an  acquittal-  We  are 
inclined  to  think  with  Mr.  Greenleaf  (Ev.  vol.  i, 
sec.  81,  b.),  that  the  true  rule  in  criminal  cases, 
notwithstanding  some  decisions  to  the  contrary, 
is,  that  the  burden  of  proof  never  shifts,  but  rests 
upon  the  prosecution  throughout,  so  that,  in  all 
cases,  a  conviction  can  be  had  only  after  the 
jury  have  been  convinced,  beyond  a  reasonable 
doubt,  of  the  defendant's  guilt.  From  this  it 
results,  that,  if  from  any,  or  from  all  the  evidence 
taken  together,  a  reasonable  doubt  of  the  defend- 
ant's guilt  is  raised,  there  should  be  an  acquittaL 

The  latter  part  of  the  instructions  above  dted 
is  manifestly  wrong  in  this,  that  the  jury  are  told 
that  the  defendant,  having  undertaken  to  defend 
himself  on  the  ground  of  alibi^  must  produce 
evidence  sufficient  to  work  his  acquittal,  or,  if 
not,  his  failure  is  in  itself  evidence  of  guilt.  Tliis 
is  adding  a  penalty  to  what  may  be,  not  the  de- 
fendant's crime,  but  his  misfortune — a  result  that 
we  cannot  sanction.  Were  the  defendant  de- 
tected in  an  attempt  to  corrupt  witnesses  or  to 
manufacture  evidence,  it  would  certainly  weigh 
heavily  against  him,  but  his  mere  failure  to  prove 
a  given  point  of  his  defence  is  no  evidence  of 
such  attempt,  and  it  ought  not  to  have  been  sub- 
mitted as  sucJi. 

The  sentence  of  the  Court  of  Oyer  and  Ter- 
miner is  reversed,  and  a  new  venire  is  ordered. 

Opinion  by  Gordon,  J. 


July,  *76,  119.  Jan.  16,  187S. 

Hartman  v.  The  New  York  Manufiacturios 
Company. 

Suit  on  foreign  judgment — Irregularity  of  extm^ 
plification  of  record — Affidavit  of  defences- 
Sufficiency  of. 

An  affidavit  of  defence  setting  forth  irregularities  in  an 
exemplification  of  the  record  of  a  foreign  judgment  is  in- 
sufficient in  an  action  of  debt  on  such  judg^enL 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia Comity. 
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This  was  an  action  of  debt  on  a  judgment  re- 
covered in  the  Supreme  Court  of  the  State  of  New 
York,  by  the  New  York  Manufacturing  Company 
against  John  Hartman. 

The  plaintiff  duly  filed  an  exemplification  of 
the  New  York  record.  The  defendant  filed  an 
affidavit  of  defence,  setting  forth:  (i)  that 
neither  the  exemplification  itself  nor  the  certifi- 
cate of  the  Clerk  of  the  Supreme  Court  attached 
thereto,  showed  that  the  exemplification  was  a 
copy  of  the  whole  record ;  (2)  that  the  clerk's 
certificate  w^  not  in  accordance  with  the  Act  of 
Congress  regulating  such  matters ;  and,  (3)  that 
although  the  judgment  certified  was  obtained  for 
costs  of  suits,  etc.,  the  exemplification  did  not 
show  the  items  of  such  costs. 

The  plaintiff  took  a  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defence,  which  the 
Court  below  r^ade  absolute.  The  defendant 
ihereupon  took  this  writ  of  error,  assigning  for 
error  the  entering  of  this  judgment. 

/.  G.  Brincm(yn\h  him  C.  H.  Russell),  for 
plaintiff  in  error. 

The  clerk's  certificate  should  have  stated  that 
the  copy  certified  was  a  true  copy  of  the  whole 
record,  otherwise  the  exemplification  was  not  ad- 
missible in  evidence. 

Eberts  v,  Eberts,  5  Sm.  iia 

Commonwealth  v.  Trout,  26  Id.  379. 

Christine  v.  Whitehill,  16  S.  &  R.,  107. 

Hampton  v.  Speckenagle,  9  Id.  221. 
The  certificate  was  irregular,  in  that  it  did  not 
state  that  the  Justice  whose  name  was  attached  was 
Chief  Justice ;  and  by  the  decisions  the  admissi- 
bihty  of  an  exemplification  depends  upon  the 
certificate. 

Van  Storch  v.  Griffin,  21  Sm.  240. 

McCormick  v.  Irwin,  11  C.  119. 

J.  W,  Patton,  contra. 

The  argument  of  the  other  side  treats  this  case 
as  if  the  question  were  as  to  the  admissibility  of 
the  exemplification  in  evidence  upon  a  trial, 
whereas  the  ruling  of  the  Court  below  was  that  a 
defect  in  the  certificate  cannot  avail  to  prevent 
judgment  for  want  of  a  sufficient  affidavit  of  de- 
fence. This  ruling  is  sustained  by  the  following 
authorities : — 

Wctherill  V,  Slillman,  15  Sm.  105. 

Moore  v.  Fields,  6  Wr.  467. 

Packer  V,  Boyer,  i  Weekly  Notes,  13a 

Winsor  v.  "Warehouse  Co. ,  Id.  403. 

Schreinerv.  Teller,  Id.  221. 
Moreover,  even  if  the  plaintiff  in  error's  view 
of  this  point  be  correct,  the  affidavit  was  insuffi- 
cient, for  the  exemplification  is  in  all  respects 
regular. 

Act  of  Congress  of  May  26,  1790,  U.  S.  Rev.  Stat., 

Clark  V,  Depew,  I  C.  509. 

Jan.  28,  1878.  The  CoxmT.  No  sufficient 
defence  to  the  debt  evidenced  by  the  New  York 


record  of  judgment  appears  in  the  affidavit.  The 
sufficiency  of  the  evidence  of  the  record  was  not 
the  matter  to  be  denied.  What  would  be  thought 
of  an  affidavit  of  defence  to  a  note  or  bond  set 
out  which  should  aver  no  defence  to  the  debt  de- 
manded, but  should  allege  that  the  plaintiff  had 
not  produced  proof  of  the  signature  (Wetherill 
V.  Stillman,  15  Sm.  105). 

Per  Curiam.    Judgment  affirmed. 


Jan.  '78, 116. 


Steel's  Appeal. 
Kulp's  Estate. 


Feb.  6,  1878. 


Partition — Right  of  widow— Jurisdiction  of  the 
Orphan's  Court — Incumbrances. 

A  widow's  interest  in  the  real  estate  of  her  husband 
may  be  set  apart  to  her  in  kind,  or  she  may,  by  petition 
in  the  Orphans*  Court,  have  the  same  charged  upon  the 
land  in  the  hands  of  the  heir,  or,  if  he  will  not  accept, 
in  the  hands  of  the  purchaser  under  an  order  of  sale;  and 
this  whether  the  husband  died  testate  or  intestate. 

Her  right  to  petition  exists,  though  there  be  but  one 
heir. 

On  such  a  petition  the  Orphans*  Court  has  jurisdiction 
to  order  a  sale,  and  mortgages  or  other  incumbrances 
placed  by  (he  heir  or  his  alienee  after  the  death  of  the 
husband  will  be  discharged  thereby. 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia County. 

This  was  an  appeal  by  the  purchaser  at  Or 
phans'  Court  sale  under  proceedings  in  partition, 
from  a  decree  requiring  him  to  make  specific 
performance  of  his  contract. 

It  appeared  by  the  partition  of  Sarah  R.  Kulp, 
widow  and  administratrix  of  Abraham  Kulp,  that 
the  said  decedent  died  in  July,  1870,  intestate, 
leaving  to  survive  him  a  widow,  the  petitioner, 
and  one  daughter,  Sarah,  married  to  N.  S.  Large. 
At  the  time  of  his  death  he  was  seized  of  a  mes- 
suage and  tract  of  land  in  Germantown,  contain- 
ing about  twelve  acres.  By  deed  dated  June  28, 
1873,  Large  and  wife  conveyed  these  premises  to 
one  Bruner,  who,  on  the  same  day,  reconveyed 
them  to  N.  S.  Large.  On  February  12,  1876, 
the  widow  presented  a  petition  praying  that  par- 
tition of  the  premises  might  be  made  between 
her  and  Large,  on  which  petition  due  proceed- 
ings were  had,  and  Large,  neglecting  to  accept 
or  refuse,  an  order  of  sale  was  made ;  one-third 
of  the  purchase- money  to  remain  charged  on  the 
land,  and  the  interest  thereof  to  be  paid  to  the 
widow.  Robert  Steel,  the  appellant,  became  the 
purchaser  for  I9200.  The  petition  prayed  that 
Steel,  the  purchaser,  might  be  decreed  to  carry 
out  his  contract 

To  this  the  respondent  below  made  answer 
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that  the  premises  were  subject  to  mortgages  exe- 
cuted by  Large  to  the  amount  of  1 12, coo,  to 
judgments  against  Large  and  Sarah  R.  Kulp, 
and  to  the  taxes  for  1876  and  1877;  that  these 
encumbrances,  far  exceeding  the  purchase-money, 
were  not  discharged  by  the  sale ;  because,  first, 
as  to  the  mortgages  their  lien  was  preserved  by 
Act  of  Assembly;  and,  second,  because  the 
Court  had  no  jurisdiction  to  make  the  order,  of 
sale  under  the  circumstances. 

The  petitioner  replied  that  the  mortgages  were 
discharged  by  the  sale,  because  they  were  created 
by  the  grantee  of  the  heir,  and  not  by  the  intes- 
tate, and  averred  jurisdiction  in  the  Court. 

The  Court  entered  a  decree  in  favor  of  the 
petitioner,  and  the  respondent  took  this  appeal, 
assigning  the  decree  for  error. 

Henry  Wharton^  for  the  appellant. 

The  Act  of  29  March,  1832  (Purd.  Dig.  433, 
pi.  136)  does  not  give  the  Orphans*  Court  juris- 
diction in  partition  instituted  by  a  widow,  to 
make  an  order  of  sale.  It  authorizes  nothing 
more  than  a  valuation  and  charge  of  the  widow's 
interest  on  the  land.  In  this  case,  where  there 
was  but  a  single  heir,  what  purpose  is  answered 
by  a  sale?  The  only  result  is  to  leave  the 
widow's  share  charged,  as  it  would  have  been  if 
no  sale  had  been  made.  The  Act  of  1832  is 
clear  that,  though  the  widow  may  institute  pro- 
ceedings, as  her  interest  is  pro  tanto  involved, 
where  no  partition  can  be  made  in  kind,  her 
agency  ceases. 

Painter  v.  Henderson,  7  Barr,  50. 

George  W,  Thorn,  contra. 

The  Court  below,  had  jurisdiction  to  award  an 
inquest  to  make  partition  between  the  widow  and 
the  alienee  of  the  heir,  by  the  Act  of  1832. 
There  may  be  a  partition  between  a  widow  and 
an  only  child  (Bishop's  Appeal,  7  W.  &  S.  251), 
and  the  alienee  of  the  heir  may  have  partition. 

Ragan's  Estate,  7  Watts,  442. 

Stewart's  Appeal,  6  Sm.  241. 
The  Court  had  also  jurisdiction  to  order  a  sale 
by  the  Act  of  1832,  section  42  (Purd.  Dig.  440, 
pi.  170),  and  by  the  Act  of  25  April,  1850  (Purd. 
Dig.  441,  p.  174).  Painter  «/.  Henderson  is  not 
in  point,  as  it  decides  only  that  the  widow  can- 
not take  at  the  valuation. 

Feb.  18,  1878.  The  Court.  The  Act  of 
March  29,  1832,  expressly  gave  to  the  widow  of 
an  intestate  the  power  to  apply  to  the  Orphans' 
(3ourt  of  the  proper  county  for  a  partition  of  the 
real  estate  of  the  decedent.  It  has  been  held 
that  the  widow's  share  may  be  set  out  in  kind  to 
her  for  life ;  though  she  cannot  accept  under  an 
appraisement,  or  a  partition  without  allotment  to ' 
her.  (Bishop's  Appeal,  7  W.  &  S.  251 ;  Painter 
V.  Henderson,  7  Barr,  48.)  Yet,  having  the 
right  to  apply  for  partition ,  it  is  clear  jurisdiction 


taken  under  her  petition,  is  not  lost.  Her  right 
to  partition  exists  where  there  is  but  a  single 
lineal  descendant.  (Bishop's  Appeal,  supra.) 
The  proceeding,  therefore,  must  be  prosecuted  to 
the  end,  so  as  to  give  to  her  the  right  she  seeks 
to  have  enforced,  to  wit,  a  charge  upon  the  real 
estate  in  the  hands  of  the  heir,  or,  if  he  will  not 
accept,  in  the  hands  of  a  purchaser  under  an 
order  of  sale. 

If  this  cannot  be  effected,  her  remedy  by  pe- 
tition for  partition  would  be  useless  and  illusory; 
for  it  is  seldom  an  estate  can  be  so  divided  as  to 
set  apart  a  portion  of  it  to  the  widow  for  life. 
Nor  does  it  make  any  difference,  since  the  Act  of 
20th  April,  1869,  whether  the  decedent  died  in- 
testate or  testate,  a  widow  refusing  to  take  under 
the  will  being  authorized  to  proceed  for  her 
share  under  the  intestate  law,  in  lieu  of  dower. 
(Purd.  Dig.,  530,  pi.  10  and  11.)  This  Act  ex- 
pressly directs  the  proceeding  to  go  on  to  a  sale 
under  her  application,  thus  confirming  the  inter- 
pretation given  to  the  Act  of  1832.  (See  also 
Neeld'sAppeal,2oP.  F.  Sm.  113;  Cote's  Appeal, 
2  Weekly  Notes,  251;  29Sm.  235.)  It  is  clear 
the  Orphans'  Court  had  jurisdiction  and  power 
to  decree  a  sale,  and  under  it  to  secure  the 
widow's  interest  upon  the  prop)erty,  according  to 
the  provisions  of  the  Act  of  1832.. 

It  is  evident  that  a  mortgage  or  other  incum- 
brance placed  by  the  heir  or  his  alienee,  after  the 
death  of  the  intestate,  upon  the  premises,  cannot 
affect  the  title  passing  under  the  Orphans'  Court 
sale.  The  law  makes  express  provision  for  a 
distribution  of  the  proceeds  of  the  sale  among 
lien  creditors. 

Decree  affirmed  at  the  cost  of  the  appellant, 
and  the  appeal  dismissed. 

Per  Curiam. 


Jan.  '78,  57. 


Kellberg's  Estate. , 
Kellberg's  Appeal. 


Jan.  21,  1878. 


Decedent's  estate — Admtmstrator  y  removal  of  Jor 
mismanagement — Act  of  May  /,  1861— 
Patents — Applicationfor  reissue  by  the  assignee 
of  deceased  patentee — Acts  of  Congress  offuiy 
8,  jS/o,  March  j,  l8j7,  and  July  4, 1836, 

Those  interested  in  a  decedent's  estate  are  entitled  to 
have  it  administered  by  one  whose  interests  are  not  di- 
verse to  theirs. 

The  inventor  of  certain  improvements  in  printing 
presses  assigned  the  patent  therefor  to  a  company  of  which 
he  was  an  employ^,  for  a  certain  royalty  payable  quarteriy. 
Upon  the  patentee's  death,  the  secretary  of  the  comptny, 
having  induced  the  widow  to  renounce  her  right  in  his 
favor,  took  out  letters  of  administration  upon  the  estate  of 
the  patentee,  but  refused  to  enforce  the  claim  for  rojrahy 
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against  the  company,  upon  the  ground  that  the  claim  ter- 
minated with  the  inventor's  death.  The  decedent's  widow 
thereupon  filed  a  petition  in  the  Orphans'  Court  for  the 
removal  of  the  administrator  for  mismanagement  of  the 
estate,  which  the  Court  below  dismissed. 

Held  (reversing  the  decree  of  the  Court  below),  that 
there  was  neither  necessity  nor  just  or  legal  reason  why  a 
representative  of  the  company  assignee,  and  interested  in 
promoiing  the  company's  profit,  should  be  at  the  same  time 
a  representative  of  the  decedent's  estate. 

Per  Woodward,  J.  Under  recent  Acts  of  Congress 
the  assignee  of  a  deceased  patentee  may  make  direct  ap- 
plication for  a  reissue  of  the  patent,  without  action  on  the 
part  of  the  executor  or  administrator. 

Appeal  from  the  Orphans*  Court  of  Philadel- 
phia County. 

Laura  M.  Kellberg  filed  a  petition  in  the  Or- 
phans' Court  setting  forth  the  following  facts : — 

John  W.  Kellberg  died  November  i,  1876, 
leaving  surviving  him  a  widow,  the  petitioner, 
and  three  minor  children.  He  was  the  inventor 
and  patentee  of  certain  improvements  in  printing 
presses,  letters  patent  for  which  are  still  running. 
By  agreement  dated  April  4,  1874,  between  the 
Bullock  Printing  Press  Company  and  him,  he 
agreed  to  assign  to  the  company  his  patents  for 
the  consideration,  inter  alia,  of  the  payment  to 
him,  in  addition  to  his  regular  salary  of  ^2600, 
the  sum  of  ^150  every  three  months  thereafter. 
Shortly  after  Kellberg's  death,  Frank  B.  Wil- 
liams, the  secretary  and  business  manager  of  the 
Bullock  Printing  Press  Company,  induced  the 
widow  and  her  eldest  son,  then  a  minor,  to  re- 
nounce their  right  to  letters  of  administration, 
representing  that  the  decedent  had  assigned  the 
patents  to  the  company,  to  which  they  had  a 
right,  and  which  they  wanted  to  have  renewed, 
and  promising  to  give  the  estate  the  benefit  of 
any  advantage  therefrom.  Williams  then  took 
out  letters  of  administration  in  his  own  name, 
after  the  grant  of  which  he  refused  to  assert  any 
claim  against  the  company  for  the  quarterly  pay- 
ments under  the  agreement,  on  the  ground  that 
Kellberg's  right  ended  with  his  death. 

The  petitioner  therefore  prayed  for  the  re- 
moval of  the  administrator  upon  the  ground  of 
mismanagement  of  the  estate. 

The  admmistrator  in  his  answer  averred  that 
he  was  willing  to  bring  suit  or  to  allow  his  name 
to  be  used  in  bringing  suit  against  the  company. 
He  alleged  that  his  reason  for  not  suing  was  the* 
advice  of  counsel  that  as  matter  of  law  the  quar- 
terly payment  stopped  with  the  death  and  salary 
of  the  decedent.  He  denied  that  any  inducement 
of  future  advantage  to  the  estate  was  held  out  to 
the  petitioner  in  order  to  allow  him  to  adminis- 
ter, but  averred  that  his  reason  for  administering 
was  a  rule  of  the  Patent  Office  that  the  personal 
representatives  of  the  original  patentee  alone 
could  apply  for  a  reissue  of  a  patent,  notwith- 
standing an  assignment.    He  averred  that  he  had 


acted  in  good  faith,  and  that  irreparable  harm 
and  inconvenience  would  ensue  to  the  assignees 
of  the  decedent  in  procuring  reissuances  of  the  im- 
provements in  the  patent,  if  they  were  deprived 
of  the  letters  of  administration;  concluding  with 
the  suggestion  that  the  matter  alleged  in  the  peti- 
tion was  insufficient  in  law  to  give  the  Court 
jurisdiction  to  remove  him.  A  replication  was 
filed,  which  was  withdrawn  before  the  hearing. 

The  Court,  after  argument,  dismissed  the 
petition.  (Reported  in  the  Court  below,  with 
opinion  of  Hanna,  P.  J.,  4  Weekly  Notes, 
478.)  Laura  M.  Kellberg  took  this  appeal,  as- 
signing for  error,  inter  alia,  the  dismissal  of  her 
petition. 

y.  Cooke  Longstreth  and  Leonard  Myers  for 
the  appellant.  The  administrator  took  no  steps 
to  assert  or  enforce  the  claim  of  royalty,  which 
is  a  perpetually  recurring  liability  under  the 
agreement,  until  he  was  cited.  This  was  such 
mismanagement  of  the  estate  as  falls  within  the 
Act  of  May  i,  1861  (P.  L.  680).  As  to  what 
constitutes  mismanagement  of  an  estate,  see — 

Piper's  Appeal,  8  Harris,  67. 

Chew's  Estate,  2  Parsons,  153. 

Drake  v.  Green,  10  Allen,  124. 

Thayer  v.  Homer,  1 1  Metcalf,  104. 

Winship  V.  Bass,  12  Mass.  199. 

Harper  v.  Straws,  14  B.  Monroe,  48, 
The  suggestion  that  the  assignees  of  a  patent 
can  be  relieved  of  liability  for  royalties  by  the 
death  of  the  inventor  is  a  novelty.  A  reissue  of 
the  patent  can  be  obtained  by  the  assignee  with- 
out difficulty  under  the  provisions  of  the  follow- 
ing U.  S.  statutes: — 

Act  of  July  8,  1870, 1  33,  202. 

Act  of  March  3,  1837,  J  6,  193. 

Act  of  July  4,  1836,  J  13,  122. 

Pierce  Archer,  Jr.,  and  Lewis  C,  Cassidy,  for 
the  appellees.  The  construction  of  the  contract 
of  assignment  of  the  patent,  upon  the  question 
as  to  whether  the  payment  ceased  with  the  life 
of  the  assignor,  was  submitted  to  counsel,  who 
advised  against  the  right  of  recovery.  There 
was  therefore  no  bad  faith  on  the  part  of  the 
administrator,  who  moreover  is  willing  to  sue  or 
to  allow  his  name  to  be  used  in  suing  for  the 
alleged  breach  of  the  agreement.  There  was  not 
such  waste  or  mismanagement  of  the  estate  as 
contemplated  by  the  Act  of  May  i ,  1 86 1 .  To  re- 
move an  executor  or  administrator  clear  evidence 
of  mismanagement  is  necessary.  ^Parson's  Ap- 
peal, I  Norris,  465.)  If  the  admmistrator  has 
failed  in  his  duty,  and  the  petitioner  desires  to 
test  her  rights  under  the  contract  of  assignment, 
her  remedy  is  by  suit  at  law  or  by  motion  to  sur- 
charge the  administrator  when  he  files  his  ac- 
coimt. 

May  6,  1878.  The  Court.  At  the  time  of 
the  death  of  John  W.  Kellberg,  on  the  ist  of 
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November,  1876,  an  agreement  was  in  force  be- 
tween the  Bullock  Printing  Press  Company  and 
himself,  which  had  been  executed  on  the  4th  of 
April,  1874,  with  the  stipulation  that  it  should 
date  from  the  first  day  of  July,  1873.  By  this 
agreement  Kellberg  assigned  to  the  company  all 
his  interest  in  certain  patents  which  had  been 
issued  to  him  for  improvements  in  printing  ma- 
chines, the  company  promising,  among  other 
considerations,  to  pay  him — he  having  been  and 
consenting  to  remain  in  their  employment — **  in 
addition  to  his  regular  salary  of  twenty-six  hun- 
dred dollars,  the  further  sum  of  one  hundred  and 
fifty  dollars  every  three  months  thereafter — that 
is  to  say,  on  the  first  day  of  the  months  of  July, 
October,  January,  and  April." 

On  the  1 8th  of  August,  1877,  the  petition  of 
Laura  M.  Kellberg,  the  appellant,  and  the  widow 
of  the  decedent,  was  presented  to  the  Orphans* 
Court,  averring  that  after  her  husoand's  death 
she  and  her  son,  then  a  minor,  were  induced  to 
renounce  their  rights  to  letters  of  administration 
by  the  representations  of  Frank  B.  Williams,  the 
secretary  or  business  manager  of  the  Printing 
Press  Company,  that  they  wanted  the  patents 
which  her  husband  had  assigned  to  them  re- 
newed, and  had  a  right  to  the  renewals ;  and  by 
his  assurance  that  if  any  advantage  should  come 
to  her  husband's  estate  she  should  have  it.  Wil- 
liams thereupon  was  appointed  administrator. 
The  petitioner  then  complained  that  from  the  time 
of  his  appointment  he  had  refused  to  assert  any 
claim  against  the  company  for  the  quarterly  pay- 
ments accruing  after  Kellberg' s  death,  on  the 
ground  that  the  right  to  them  ceased  at  that 
time,  whereas  the  petitioner  insisted  that  the 
right  was  to  continue  during  the  term  of  the  let- 
ters patent,  which  had  still  several  years  to  run. 

Alleging  mismanagement  of  the  estate,  the 
petitioner  prayed  the  removal  of  Williams  and 
the  grant  of  administration  to  herself. 

The  answer  denied  in  express  terms  that  any 
suggestion  was  made  to  Mrs.  Kellberg  of  future 
advantage  to  her  husband's  estate  to  induce  her 
to  renounce  her  right  to  administer  in  favor  of 
the  respondent.  It  alleged  that  the  only  reason 
for  taking  out  letters  was  the  rule  of  the  Patent 
Office  requiring  personal  representatives  of  ori- 
ginal patentees  to  apply  for  reissues  of  patents, 
notwithstanding  an  assignment.  The  respondent 
also  declared  that  he  was  ready  and  willing  to 
bring  suit  against  the  company  for  the  quarterly 
payments,  or  to  permit  the  use  of  his  name  for 
that  purpose  by  the  petitioner's  counsel.  He 
explained  the  reason  why  proceedings  had  not 
been  begun,  to  be  that  he  had  been  advised  by 
counsel  that  as  matter  of  law  the  quarterly  pay- 
ments stopped  with  the  death  and  salary  of  the 
intestate.    As  the  replication  filed  by  tiie  peti- 


tioner was  withdrawn  from  the  record  before  the 
hearing,  the  rights  of  the  parties  must  rest  on  the 
uncontroverted  facts  disclosed  by  the  petition 
and  answer. 

It  is  clear  that  the  relations  between  the  ad- 
ministrator and  the  legal  representatives  of  the 
decedent  are  not  harmonious.  It  may  or  nay 
not  be  that  a  continuing  liability  for  the  quar- 
terly payments  stipulated  for  in  the  agreement  of 
the  fourth  of  April,  1874,  survived  Kellberg's 
death.  Whatever  the  event,  the  question  is  one 
which  the  appellant  has  a  right,  in  a  proper 
forum,  to  have  tried. 

The  manifest  interest  of  the  administrator  is 
on  the  side  of  the  company,  and  there  would  be 
not  only  incongruity,  but  hazard  of  delay,  mis- 
take, or  wrong,  in  leaving  him  to  represent  a 
claim  to  which  his  business  relations  render  him 
directly  adverse.  Nothing  but  some  controlling 
necessity  would  justify  his  retention  in  his  posi- 
tion, and  no  such  necessity  is  indicated  by  the 
facts  presented.  In  Hassinger's  Appeal  (10 
Barr,  454)  the  opinion  was  per  curiam.  It  was 
said  that  **  there  are  certainly  prima  facie  rights 
to  priority  of  administration ;  but  they  may  be 
controlled  by  evidence  of  incompetence  or  un- 
fitness from  circumstances."  There  the  interests 
of  some  of  the  next  of  kin  were  antagonistic  to 
those  of  the  decedent,  and  the  Court  held  that 
the  administration  "  ought  to  be  committed  to 
an  impartial  stranger  to  them,  who  alone  would 
have  their  confidence,  or  would  perhaps  deserve 
it."  In  referring  to  some  English  authorities 
which  had  construed  the  statutes  of  31  Edw.  HI., 
and  21  Henry  VIII.,  Judge  Rogers  said,  in  HI- 
maker's  Estate  (4  Watts,  34),  that  "  the  right  to 
administration  is  put  expressly  on  the  ground  of 
interest,  on  the  reasonable  presumption  that  the 
person  most  interested  to  increase  the  estate  is 
most  competent  to  administer."  The  office  of 
administrator  is  one  of  trust  and  confidence,  and 
ought  not  to  be  committed  to  an  heir  who  has  an 
interest  in  opposition  to  other  heirs  of  the  estate. 
(Bieber's  Appeal,  i  Jones,  157.)  **  Courts,"  in 
the  language  of  Judge  Burnside  in  that  case, 
'*  have  constantly  declined  putting  in  persons  as 
administrators  so  situated."  Winship  v,  Bass 
(12  Mass.  199)  involved  the  construction  of  a 
statute  which  authorized  the  intervention  of  the 
•Judges  of  probate  when  any  executor  or  admin- 
istrator should  become  insane,  or  otherwise  in- 
capable of,  or  evidently  unsuitable  to  discharge 
the  trust  reposed  in  him.  The  controversy 
arose  out  of  the  refusal  of  an  executor  to  pay  a 
debt  due  by  him  to  his  testator's  estate  until 
compelled  by  the  judgment  of  a  Court.  It  was 
held,  Parker,  C.  J.,  delivering  the  opinion,  that 
it  was  *'  unsuitable  that  he  who  represents  the 
estate,  and  without  whose  agency  a  suit  cannot 
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be  conducted,  should  remain  in  office  when  such 
suit  may  be  ecessary  to  coerce  the  payment  of 
the  debt." 

In  this  State,  authority  to  remove  any  execu- 
tor, administrator,  guardian,  committee  of  a 
lunatic  or  habitual  drunkard,  or  any  other 
trustee,  was  conferred  by  the  ist  section  of  the 
Act  of  the  1st  of  May,  1861,  whenever,  among 
other  causes,  it  should  be  made  to  appear  that  he 
was  wasting  or  mismanaging  the  property  under 
his  charge,  **  or  that,  for  any  reason,  the  interests 
of  the  estate  or  property  are  likely  to  be  jeopar- 
dized by  the  continuance  of  such  executor,  ad- 
ministrator, guardian,  committee,  or  trustee." 
Here  there  are  at  least  alleged  interests  involved 
as  to  which  the  views  of  the  administrator  and 
those  of  the  legal  representatives  do  not  coincide. 
Their  conflicting  relations  make  jeopardy  to  those 
interests  possible.  In  any  legal  steps  the  appel- 
lant may  desire  to  take  in  the  enforcement  of  her 
claims,  she  is  entitled  to  the  unhampered  use  of 
her  own  process,  and  the  estate  has  the  right  to 
be  freed  from  the  fetter  of  a  hostile  representa- 
tive, passive  though  the  hostility  may  be. 

In  his  answer  to  the  petition  the  respondent 
suggested  that  the  vacation  of  the  letters  of  ad- 
ministration granted  to  ^lim  would  cause  irrepar- 
able harm  and  inconvenience  to  the  assignees  of 
the  decedent  in  procuring  reissues  of  the  patents 
which  they  hold.  The  participation  of  the  per- 
sonal representatives  of  deceased  patentees  in 
applications  for  extensions  could  always  be  read- 
ily enforced  if  such  participation  were  legally 
required.  But  the  Acts  of  Congress  of  recent 
years  have  apparently  not  contemplated  any 
action  on  the  part  of  executors  or  administrators 
in  the  cases  of  extensions  of  patents  granted  to 
original  patentees,  who,  having  made  assign- 
ments while  living,  have  subsequently  died.  The 
nth  section  of  the  Act  of  the  4th  of  July,  1836, 
made  every  patent  assignable  in  law,  either  as  to 
the  whole  interest,  or  any  undivided  part  thereof, 
by  any  instrument  in  writing.  The  1 3th  section, 
which  related  to  the  surrender  and  reissue  of  de- 
fective patents,  conferred,  in  the  case  of  the 
death  of  the  original  patentee,  or  of  an  assign- 
ment by  him,  all  the  rights  to  which,  if  living, 
he  would  be  entitled,  upon  his  executors,  ad- 
pttinistrators,  or  assignees.  By  the  i8th  section 
it  was  declared  that  the  benefit  of  any  renewal  of 
a  patent  for  seven  years  should  extend  to  the 
assignees  and  grantees  of  the  thing  patented,  to 
the  extent  of  their  respective  interests  therein. 

By  the  6th  section  of  the  Act  of  3d  March, 
1867,  any  patent  thereafter  to  be  issued  could 
be  made  and  issued  to  the  assignee  or  assignees 
of  the  inventor  or  discoverer,  the  assignment 
thereof  being  first  entered  of  record,  and  the 
application  therefor  being  duly  made,  and  the 
specification  duly  sworn  to  by  the  inventor. 


And  by  the  33d  section  of  the  Act  of  8th  of 
July,  1870,  "to  revise,  consolidate,  and  amend 
the  statutes  relating  to  patents  and  copyrights," 
it  was  enacted  that  patents  might  be  granted  and 
issued  or  reissued  to  the  assignee  of  the  inventor 
or  discoverer,  the  assignment  thereof  being  first 
entered  of  record  in  the  Patent  Office ;  but  in 
such  case,  the  application  for  the  patent  was  re- 
quired to  be  made  and  the  specification  sworn  to 
by  the  inventor  or  discoverer ;  and  also,  if  he 
should  be  living,  in  case  of  an  application  for  a 
reissue. 

It  was  stated  by  the  appellant's  cotmsel  on  the 
argument  that  the  rules  of  the  Patent  Office  have 
been  framed  in  precise  conformity  to  the  statutes. 
There  is  neither  necessity  nor  just  or  legal  reason 
why  a  representative  of  the  Bullock  Printing 
Press  Company  should,  in  order  to  promote  their 
interests,  be  at  the  same  time  the  representative 
of  John  W.  Kellberg's  estate. 

The  decree  of  the  Orphans*  Court  is  reversed 
at  the  costs  of  the  appellee ;  and  it  is  now  ad- 
judged and  decreed  that  the  prayer  of  Laura  M. 
Kellberg  be  granted.  And  it  is  ordered  that  the 
record  be  remitted  that  this  decree  may  be  car- 
ried into  effect. 

Opinion  by  Woodward,  j. 


Oct.  &  Nov.  »77,  236.  Nov.  21,  1877. 

New  Castle  &  Franklin  Railroad  Co.  v* 

McChesney. 

Railroad  company — Location  of  railroad  on  a 
city  street — Damage  caused  to  property  front- 
ing thereon — Act  of  Feb,  IQ,  184^ — Evidence 
— Must  be  limited  to  the  mischief  arising  from 
an  excavation  or  embankment  within  the  boun^ 
daries  of  the  street — Measure  of  damages. 

A  railroad  extending  across  a  street  in  an  incorporated 
city  in  front  of  plaintiffs'  property  was  so  constructed  as 
to  impede  the  channel  of  a  water- course  adjoining  and 
flood  back  the  water  on  to  the  lot  and  into  the  cellar  of 
the  plaintiffs.  In  a  proceeding  to  recover  damages  under 
the  provision  of  the  Act  of  Feb.  19,  1849,  which  declares 
"that  whenever  any  railroad  company  shall  locate  its 
road  in  and  upon  any  street  or  alley  in  any  city  or  borough 
ample  compensation  shall  be  paid  to  the  owners  of  lots 
fronting  upon  such  street  or  alley  for  any  damages  they 
may  sustain  by  reason  of  any  excavation  or  embankment 
made  in  the  construction  of  such  road  :** 

Held  (reversing  the  juc!gment  of  the  Court  below),  that 
plaintiffs  could  recover  only  for  damages  done  to  their 
property  by  the  railroad  embankment  or  excavation  within 
the  lines  of  the  street.  With  the  consequences  produced 
by  work  outside  those  lines,  the  Court  and  jury  in  this 
proceeding  had  nothing  to  do. 

Held^  further^  that  defendant  had  the  right  to  ask  the 
exclusion  of  the  effects  of  the  operation  of  the  road  in  de- 
preciating the  value  of  plaintifib'  property  from,  the  delibe- 
ratioDS  of  the  jury. 
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Error  to  the  Court  of  Common  Pleas  of  Law- 
rence County. 

This  was  in  the  Court  below  an  appeal  from 
the  report  of  viewers  appointed  to  assess  damages 
done  to  the  property  of  Martha  A.  and  Margaret 
M.  McChesney,  on  Mill  Street,  in  the  city  of 
New  Castle,  in  the  location  of  the  New  Castle 
and  Franklin  Railroad  upon  said  street. 

The  defendant  company  was  incorporated 
under  the  Act  of  March  25,  1864,  subject  to  the 
provisions  of  the  general  railroad  law  of  Feb.  19, 
1849  (P.  L.  83),  the  third  proviso  of  the  loth 
section  of  which  declares : 

**  That  whenever  any  railroad  company  shall  locate  its 
road  in  and  upon  any  street  or  alley  in  any  city  or  bo- 
rough^  ample  compensation  shall  be  made  to  the  owners 
of  lots  fronting  upon  said  street  or  alley,  for  any  damages 
they  may  sustain,  by  reason  of  any  excavation  or  embank- 
ment made  in  the-construction  of  such  road,  to  be  ascer- 
tained as  other  damages  are  authorized  to  be  ascertained 
by  this  Act.  (Purd.  Dig.,  p.  1218,  J  34.) 

The  railroad  came  out  on  Mill  Street  near  the 
comer  of  plaintiffs'  lot,  and  crossed  the  street 
and  an  intersecting  alley  diagonally  in  a  curved 
line  fronting  plaintiffs*  house.  The  situation  of 
the  lot  was  low,  adjoining  a  piece  of  marshy 
ground  and  a  naturd  water-course.  The  effect 
of  the  construction  of  the  railroad  was  to  impede 
the  channel  of  the  water-course  and  flood  back 
the  water  on  to  the  lot  and  into  the  cellar  of 
plaintiffs.  These  proceedings  were  had  under 
the  provisions  of  the  Act  of  1849  given  above. 

At  the  trial,  before  McJunkin,  P.  J.,  plain- 
tiffs proposed  to  show  that  in  the  construction  of 
the  railroad,  the  road  was  located  and  built  so 
as  to  obstruct  the  water  in  its  natural  course,  and 
cause  the  same  to  flow  back  into  the  cellar, 
thereby  causing  damage  to  the  property.  De- 
fendant objected  to  evidence  of  the  location  and 
construction  of  the  railroad  at  any  other  place 
than  in  the  street  and  alley  immediately  fronting 
upon  plaintiffs'  lot ;  also  to  all  evidence  of  in- 
jury, inconvenience,  and  damage  resulting  to 
plaintiffs  from  the  effects  of  the  railroad  at  any 
other  place  or  places,  and  also  to  all  evidence  of 
injury  or  damage  to  plaintiffs'  lot  from  the  rail- 
road, even  on  the  street  and  alley  fronting  on 
plaintiffs'  lot,  except  that  arising  directly  from 
excavation  and  embankment. 

Objection  overruled  and  evidence  admitted. 
Exception. 

Defendant  presented,  inter  alia,  the  following 
points : — 

(\)  "The  defendant's  railroad  being  located 
ana  constructed,  not  upon  the  plaintiffs*  lot,  but 
across  or  upon  a  street  and  alley  fronting  upon 
said  lot,  in  an  incorporated  city,  the  plaintiffs 
can  recover  for  nothing  but  damages  accruing  by 
reason  of  excavation  and  embankment  upon  said 
street  and  alley  immediately  fronting  upon  said 
lot."    Answer.    "The  instruction  requested  in 


this  point  is  refused,  and  we  say  that  the  plain- 
tiffs in  this  case  are  not  confined  to  damages  re- 
sulting to  their  property  from  excavation  or  em- 
bankment upon  the  street  and  alley  immediately 
fronting  upon  their  lot,  but  excavations  and  em- 
bankments are  elements,  with  all  other  facts  when 
proved  as  resulting  from  the  construction  and 
operation  of  defendants'  road,  and  as  injuriously 
affecting  the  market  value  of  the  property  of 
plaintiffs,  to  be  considered  by  the  jury." 

(2)  "Even  if  plaintiffs  hold  title  to  the  land 
to  the  middle  of  said  street  and  alley,  they  hold 
subject  to  an  easement  in  favor  of  the  public; 
and  the  Legislature  had  the  power  to  grant  and 
did  grant  to  the  defendant  the  right  to  construct 
and  use  its  railroad  thereon,  subject  only  to  the 
payment  of  damages  sustained  by  excavation  and 
embankment  therein  fronting  on  said  lot."  An- 
swer, "The  instruction  requested  in  this  point 
is  refused,  with  the  explanation  and  qualification 
given  in  answer  to  first  point." 

(5)  "For  injury  or  damages  to  plaintiffs'  lot 
by  difficulty  in  draining  it,  in  consequence  of  the 
construction  of  defendant's  road  outside  of  the 
street  and  alley  fronting  on  said  lot,  the  defend- 
ant is  not  liable."     Refused, 

(6)  "For  any  depreciation  in  the  value  of 
plaintiffs'  lot  by  reason  of  danger  to  persons  or 
property  from  passing  trains,  danger  from  fire 
from  locomotives,  increase  of  rates  of  insurance, 
the  noise,  smoke,  soot,  jarring,  and  other  incon- 
veniences from  passing  trains,  the  plaintiffs  are 
not  entitled  to  recover  in  this  proceeding."  Re- 
fused. 

The  Court  charged  the  jury,  inter  aUa,  that 
they  should  "  take  into  careful  consideration  all 
the  evidence  in  the  case  bearing  upon  the  ques- 
tion of  advantages  and  benefits,  as  well  as  disad- 
vantages and  injuries  done  to  plaintiffs'  property 
by  defendant's  road,  and  apply  it  all  to  ascer- 
taining and  fixing  the  open  market  value  of  the 
plaintiffs'  property,  house  and  lot,  before  the  de- 
fendant built  and  operated  the  road  complained 
of,  as  it  was  then  unaffected  in  any  way  by  the 
road ;  and  the  market  value  of  the  property  after 
the  defendant  built  and  operated  its  road,  and  as 

affected  by  sucl-  building  and  operation 

But  if  the  market  value  of  the  plaintiffs'  property 
is  depreciated  and  reduced  as  a  consequence  of, 
and  so  affected  by  the  construction  and  operation 
of  defendant's  railroad,  where  and  as  it  is  con- 
structed and  operated,  then  the  difference  in 
market  value,  as  you  may  conclude  it  to  be  by  a 
careful  review  and  consideration  of  all  the  evi- 
dence in  the  case  bearing  on  the  point,  would 
be  the  damages  which  the  plainti^  have  sus- 
tained, and  the  measure  of  the  compensation 
therefor,  which  they  would  be  entitled  to  re- 
cover." 

Verdict  and  judgment  for  the  plaintiffs  for  J4S9. 
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Defendant  took  this  writ,  assigning  for  error, 
inter  alia^  the  admission  of  the  evidence  objected 
to,  the  answers  to  the  points,  and  the  portion  of 
the  charge  given  above. 

D.  B,  Kurtz  (with  him  E,  T.  Kurtz),  for 
plaintiff  in  error. 

The  Court  below  received  all  evidence  tending 
to  show  injury  and  depreciation  in  the  value  of 
plaintiffs*  lot  resulting  in  any  manner  from  the 
construction  and  use  of  the  railroad,  and  charged 
the  jury  on  the  same,  wholly  ignoring  the  distinc- 
tion made  by  the  Act  of  1849,  ^  ^^  the  damages 
for  which  the  company  were  liable. 

Philadelphia  &  Trenton  R.  R.  Co.,  6  Wharton,  25. 

Faust  ft  al.  v.  Passenger  Railway  Co.,  3  Phil.  164. 
Neither  the  State  nor  a  corporation  acting  by 
virtue  of  a  constitutional  law,  is  answerable  for 
consequential  damages  occasioned  by  the  con- 
struction of  a  highway  further  than  is  specially 
provided  by  the  law  itself. 

Monongahela  Navigation  Co.  v.  Coons,  6  W.  &S.  10 1. 

Henry  v.  Pittsburgh  &  Allegheny  Bridge  Co.,  8  W. 
&  S.  85. 

Mifflin  V.  Railroad  Co.,  4  Harris,  182. 

Cleveland  &  Pittsburgh  R.  R.  Co.  v.  Speer,  6  Sm. 

325. 
O'Conner  v.  Pittsburgh,  6  Harris,  187. 
Snyder  v.  Penna.  R.  R.  Co.,  5  Sm.  340. 
The  evidence  should  have  been  confined  to 
the  damages  alone  resulting  from  excavation  or 
embankment  in  the  street  or  alley  immediately 
fronting  plaintiffs'  lot. 

PiUsburgh,  Virginia,  and  Charleston  R.  R.  Co.   v. 
Rose,  24  Sm.  362. 

/.  McMichad  (with  him  R,  B.  McComU), 
contra. 

As  the  embankment  made  by  the  railroad 
company  in  the  street  and  alley  was  but  a  part 
of  a  continuous  line  near  two  hundred  feet  long, 
every  part  of  which  served  as  a  dam,  and  without 
any  part  of  which  the  water  might  have  escaped 
to  its  natural  channel,  the  whole  of  the  embank- 
ment was  necessarily  brought  into  the  case,  and 
we  think  the  Court  was  not  in  error  in  permit- 
ting us  to  show,  not  only  the  obstruction  of  the 
water-course  in  the  alley,  but  also  that  defend- 
ant's road  left  no  reasonable  means  by  which 
plaintiffs  could  rid  themselves  of  the  water.  The 
difficulty  in  avoiding  the  nuisance  is  certainly  a 
legitimate  subject  to  be  considered  in  estimating 
the  damages. 

The  plaintiff  made  no  claim  for  consequential 
damages. 

The  Court  submitted  to  the  jury  but  one  ques- 
tion, viz.,  whether  the  market  value  of  the  plain- 
tiffs' property  was  depreciated  by  the  construc- 
tion and  operation  of  the  railroad  there,  the  dif- 
ference between  its  market  value  before  and  after 
the  construction  of  the  railroad,  was  the  true 
measure  of  damages  which  the  plaintiffs  were  enti- 
tled to  recover.  This  has  been  the  uniform  rule 
for  the  assessment  of  damages  as  laid  down  by 
this  Court. 


Schuylkill  Navigation  Co.  v.  Thobum,  7  S.  &  R. 

411. 
Penna.  &  N.  Y.  Railroad  Co.  v,  Bunnell,  31  Sm.  414. 
Pitts.  Virginia  and  Charleston  R.  R.  Co.  r.  Rose,  24 

Sm.  362 

Jan.  7,  1878.  The  Court.  In  building  their 
road,  the  New  Castle  and  Franklin  Railroad  Com- 
pany, the  defendant  below,  carried  it  acros§  Mill 
Street  in  the  city  of  New  Castle.  The  track,  ex- 
tending from  a  southwesterly  direction,  struck  the 
western  boundary  of  the  street  near  the  corner  of 
a  lot  belonging  to  the  plaintiffs,  and  crossed  it 
diagonally  and  in  a  ciu^ed  line  in  front  of  the 
house  standing  on  the  lot.  The  effect  of  the 
construction  of  the  railroad  was  to  impede  the 
channel  of  a  water-course  that  ran  past  the  pro- 
perty of  the  plaintiffs.  The  lot  was  near  a  piece 
of  swampy  ground  which  was  drained  off  in  a 
northeastwardly  direction,  and  the  railroad  em- 
bankment obstructed  the  flow  of  the  water,  and 
flooded  it  back  into  the  cellar  of  the  house.  How 
much  of  the  mischief  complained  of  resulted  from 
the  work  done  on  the  street  did  not  precisely 
appear.  The  plaintiffs  were  permitted,  under 
exception,  to  give  evidence  of  the  consequences 
produced  by  the  embankment  on  the  land  adja- 
cent to  the  street  on  the  south westwardly  side  of 
it,  as  well  as  in  the  line  of  the  street  itself.  And 
all  the  facts  tending  to  show  the  connection  be- 
tween the  entire  embankment  and  the  obstruction 
of  the  water-course  were  submitted  as  elements  to 
be  considered  by  the  jury  in  the  ascertainment  of 
the  damages.  In  their  first,  second,  and  fifth 
points,  the  defendants  asked  the  Court,  in  sub- 
stance, to  charge  that  the  plaintiffs  could  not  re- 
cover for  injuries  caused  by  the  construction  of 
that  part  of  Uie  railroad  which  was  outside  of  the 
street  line.  The  instruction  asked  for  was  re- 
fused, and  the  admission  of  the  evidence  and  the 
answers  to  the  points  have  been  made  the  sub- 
jects of  the  first,  third,  fourth,  and  fifth  assign- 
ments of  error. 

It  may  be  assumed,  under  the  verdict  which 
the  jury  rendered,  that  to  some  extent,  at  least, 
the  plaintiffs  were  injured  by  the  obstruction  of 
the  water-coiurse,  although,  as  the  cause  was  tried, 
the  recovery  may  have  been  rested  on  other 
grounds.  But  it  may  also  be  assumed  that  some 
portion  of  the  amount  of  damages  awarded  was 
compensation  for  consequences  resulting  from 
the  embankment  built  across  the  swamp  before 
the  line  of  the  street  was  reached.  While  for 
such  consequences  the  plaintiffs  could,  perhaps, 
resort  to  an  action  at  common  law,  they  were 
not  entitled  to  redress  in  the  form  they  adopted. 
This  is  a  statutory  proceeding  under  the  third 
proviso  of  the  tenth  section  of  the  Act  of  the 
19th  of  February,  1849,  which  declares  that 
**  whenever  any  company  shall  locate  its  road  in 
and  upon  any  road  or  alley,  in  any  city  or  bor- 
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ough;  ample  compensation  shall  be  made  to  the 
owners  of  lots  fronting  upon  such  street  or  alley 
for  any  damages  they  may  sustain  by  reason  of 
any  excavation  or  embankment  made  in  the  con- 
struction of  such  road."  However  injurious  the 
effect  of  the  company's  structures  might  be,  if 
neither  the  street  nor  the  property  of  the  plain- 
tiffs had  been  touched,  the  statute  could  give  the 
plaintiffs  no  relief.  It  was  for  mischiefs  arising 
from  an  excavation  or  embankment  within  the 
boundaries  of  a  public  highway,  by  which  the 
value  of  private  property  would  be  impaired,  that 
the  Legislature  intended  to  provide.  The  Act 
of  1849  cannot  be  carried  by  intendment  beyond 
the  purpose  it  expressed.  No  remedies  in  statu- 
tory form  can  be  asserted,  and  no  remedies  at 
common  law  can  be  defeated  by  implication  from 
its  terms.  So  far  as  the  property  of  the  plaintiffs 
was  damaged  by  the  railroad  embankment  within 
the  lines  of  the  street,  they  had  the  right  to  com- 
pensation. With  the  consequences  produced  by 
work  outside  those  lines,  the  Court  and  jury  in 
this  proceeding  had  nothing  to  do. 

In  their  sixth  point  the  defendants  asked  instruc- 
tions that  **  for  any  depreciation  in  the  value  of 
plaintiffs'  lot  by  reason  of  danger  to  persons  or 
property  from  passing  trains,  danger  of  fire  from 
locomotives,  increase  of  rates  of  insurance,  the 
noise,  smoke,  soot,  jarring,  and  other  inconve- 
niences from  passing  trains,  the  plaintiffs  are  not 
entitled  to  recover. ' '  The  point  was  refused,  and 
in  the  general  charge  the  jury  were  directed  care- 
fully to  consider  the  advantages  and  disadvan- 
tages resulting  from  the  construction  of  the  rail- 
road, **and  apply  it  all  to  ascertaining  and  fixing 
the  open  market  value  of  the  plaintiffs*  property, 
house,  and  lot  before  the  defendants  built  and  ope- 
rated the  road  complained  of,  as  it  was  then  un- 
affected in  any  way  by  the  road,  and  the  market 
value  of  the  property  after  the  defendant  built 
and  operated  its  road,  and  as  affected  by  such 
building  and  operation.^ ^  The  measure  of  com- 
pensation was  stated  to  be  the  amount  of  depre- 
ciation caused  by  **  the  constniction  and  operation 
of  defendant's  railroad,  where  and  as  it  is  con- 
structed and  operated,*^  The  same  language  was 
used  in  several  other  instances  in  the  course  of 
the  charge,  and  was  repeated  in  the  answer  to  the 
first  point  of  the  defendants.  A  glance  at  the 
testimony  is  sufficient  to  show  the  mischief  this 
submission  of  the  effect  of  the  **  operation"  of 
this  road  was  capable  of  working.  One  witness, 
Henry  Wagner,  said:  **In  estimating  damages 
I  consider  the  cars  might  run  off  the  track  and 
through  the  house;  the  noise  and  smoke,  and 
increased  price  of  insurance  make  part  of  the 
damage;  also  that  the  cellar  is  damp,  and  the 
water  can't  get  off.  Can't  tell  whether  the  road 
would  do  any  damage  independent  of  the  running 
of  trains."     Margaret  McChesney  attributed  the 


depreciation  in  the  value  of  the  property  to 
*•  *  danger  of  fire,  the  smoke,  noise,  jarring  of  the 
house,  and  the  water  in  the  cellar."  A.  S. 
Wagner  stated  his  opinion  in  substantially  similar 
terms.  Joseph  Kissick  testified :  *^  I  don't  take 
the  water  into  consideration ;  all  the  cellars  alcmg 
there  will  have  water  in  them.  I  take  into  con- 
sideration the  noise  and  smoke  of  cars,  and  the 
running  of  trains."  The  testimony  seems  to 
have  been  received  without  objection,  and  may 
have  been  elicited  on  cross-examination ;  but  the 
defendants  had  the  right  to  ask  the  exclusion  of 
the  effects  of  the  operation  of  the  railroad  from 
the  deliberations  of  the  jury  nevertheless.  The 
subject-matter  of  legitimate  inquiry  was  the  ex- 
tent of  the  damage  caused  to  the  plaintiffs  by  the 
embankment  made  by  the  defendants  in  Mill 
Street.  The  liability  of  a  railroad  company  was 
expressly  limited  to'cases  in  which  an  **  excava- 
tion" or  an  **enbankment"  should  be  made  in 
the  course  of  **  the  construction  of  their  road." 
If  the  track  had  conformed  to  the  grade  hne  of 
the  street,  the  plaintiffs  would  have  had  no  re- 
medy at  all,  for  the  statute  would  have  had  no 
application.  It  is  well  settled,  even  under  more 
comprehensive  legislation  than  this,  that  contin- 
gent disadvantages  cannot  be  taken  into  account 
as  a  subsequent  claim  for  damages.  (Searle  v. 
The  Lackawanna  and  Bloomsburg  Railroad  Com- 
pany, 9  Casey,  57.)  In  the  tenth  section  of  the 
Act  of  1849,  as  was  said  by  Mr.  Justice  Lowrie 
in  the  Lehigh  Valley  Railroad  Company  v.  Laza- 
rus (4  Casey,  203),  in  speaking  of  that  company's 
charter,  the  Legislature  intended  to  provide  for 
all  real  damages  and  nothing  more.  In  conse- 
quence of  the  hurry  of  the  trial  in  the  Common 
Pleas,  perhaps,  or  possibly  from  inadequate  pre- 
sentation, the  principles  applicable  to  the  ques- 
tions which  this  cause  presented  were  miscon- 
ceived, and  it  must  go  back  to  be  tried  again. 

Judgment  reversed,  and  venire  de  novo  awarded. 

Opinion  by  Woodward,  J. 


^imx(vi^Xi  IPleas—ILato. 


C.  P.  No.  I.  June  i,  187S. 

MoUer  v.  Ohse. 

Affidavi  of  defence — Mortgage — Legality  ef 
clause  for  attorney's  commissions — Five  /^ 
cent,  is  not  an  unreasonable  amount  unless  the 
mortgage  is  very  large —  IVk^n  the  amount  is 
excessive  the  Court  in  its  discretion  may  re- 
duce it. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 
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Sci.fa.  sur  mortgage. 

The  mortgage  contained  the  usual  proviso  that 
on  default  of  payment  of  interest  for  thirty  days 
after  any  half  yearly  payment  should  become 
due,  a  set.  fa,  should  immediately  issue  for  the 
principal  of  the  mortgage,  and  that  an  attor- 
ney's commission  of  five  per  cent,  might  be  re- 
covered in  addition  to  the  principal,  interest, 
and  costs. 

The  affidavit  of  defence  set  forth  that  defend- 
ant is  ready  and  willing  to  pay  the  principal  sum 
and  interest  with  a  reasonable  amount  for  the 
professional  services  of  counsel,  but  protests 
against  being  compelled  to  pay  five  per  cent,  on 
J3300,  the  amount  of  the  mortgage,  for  the  fol- 
lowing reasons:  (i)  Because  before  the  return 
day  of  the  writ  defendant  tendered  plaintiflf  the 
principal,  interest,  and  full  costs,  together  with 
^25  as  a  counsel  fee,  which  plaintiff  refused.  ^2) 
Because  since  the  return  day  defendant  was  in- 
formed by  plaintifTs  agent  that  he  would  assign 
said  mortgage  on  payment  of  debt,  interest,  and 
costs,  with  a  counsel  fee  of  I50 ;  that  defendant 
tendered  the  same,  but  it  was  declined,  and  de- 
fendant submits  that  it  is  unlawful  and  oppressive 
to  make  him  pay  a  fee  of  five  per  cent,  for  collec- 
tion, amounting  to  the  sum  of  I165  ;  but  avers 
his  willingness  to  pay  such  reasonable  amount  as 
the  Court  may  decide  just  and  lawful. 

Hunsickery  for  the  rule. 

C.  A.  V. 

June  8,  1878.  The  Court.  The  point  was 
taken  in  Robinson  v,  Loomis  (i  Smith,  78),  that 
the  five  per  cent,  clause  for  expenses  of  collec- 
tion in  a  mortgage  was  in  the  nature  of  a  pen- 
alty, and  that  there  should  be  some  evidence  of 
actual  expenses.  But  the  Supreme  Court  decided 
that  it  could  in  no  sense  be  regarded  as  a  pen- 
alty, but  that  it  was  an  agreed  compensation  for 
expenses  incurred  by  the  mortgagee  in  conse- 
quence of  the  default  of  the  mortgagor.  In 
Schmidt's  App.  (i  Norris,  524;  3  Weekly  Notes, 
282)  it  was  held  that  the  5  per  cent,  commission 
clause  in  a  judgment  note  was  as  much  a  part  of 
the  judgment  as  the  interest,  and  as  easily  com- 
puted. (See  also  Ruling  v,  Drexell,  7  W.  126; 
McAllister's  Ap.,  9  Sm.  204.)  In  Woods  v. 
North  (4  Weekly  Notes,  241)  it  was  simply  de- 
cided that  such  a  clause  attached  to  a  promissory 
note  destroyed  its  negotiability.  Among  the  rea- 
sons assigned  it  was  said,  **The  amount  of  per- 
centage cannot  be  arbitrarily  determined,  it  must 
be  only  what  would  be  a  reasonable  compensa- 
tion to  an  attorney  for  collection."  This  is  ex- 
plained by  what  the  learned  Judge  who  delivered 
the  opinion  said  in  McAllister's  App.,  supra. 
In  answering  the  objection  that  twenty-five  to 
fifty  per  cent,  might  be  agreed  upon,  he  said 
that  an  unreasonable  sum  could  be  set  aside  or 
reduced;  not  only  as  an  invasion  of  the  usury 


laws,  but  in  the  exercise  of  the  powers  of  a  court 
of  equity  over  oppressive  terms  imposed  by  the 
creditor  upon  the  necessitous  debtor.  It  was  not 
meant  that  every  case  must  go  to  a  jury,  that  the 
amount  of  the  collection  fee  might  be  determined 
on  a  quantum  meruit. 

The  Supreme  Court  have,  in  the  cases  cited, 
approved  of  this  collection  fee  proviso,  and  have 
held  five  per  cent,  a  reasonable  amount  for  the 
collection  of  sums  very  much  in  excess  of  the 
amount  here  claimed. 

Rule  absolute. 

Oral  opinion  by  Biddle,  J. 

[See  Faulkner  v.  Wilson,  3  Weekly  Notes  339.] 


C.  P.  No.  3.  June  13,  1878. 

Hull  V.  Mooney. 

Statute  of  limitations — Where  the  charges  in  a 
book  account  are  more  than  six  years  oidy  the 
entry  of  a  credit  within  six  years  is  insufficient 
to  toll  the  statute,  unless  it  be  proved  aliunde 
that  the  payment  was  made  before  the  statute 
barred  the  claim — New  trial. 
Rule  for  new  trial. 

Assumpsit  on  book  account.  The  last  entry  of 
goods  sold  and  delivered  was  dated  April  23, 
1867,  and  there  appeared  an  entry  of  cash  paid 
on  account  I50,  May  24,  1867,  in  the  book- 
keeper's handwriting.  The  writ  was  issued  May 
14,  1873,  more  than  six  years  after  the  last  entry 
of  goods  sold  and  dehvered,  but  within  six  years 
of  the  alleged  payment  on  account.  The  book- 
keeper being  dead,  his  handwriting  was  proved  in 
court.  Verdict  for  plaintiff. 
Carroll,  for  the  rule. 

Entries  of  credit  are  not  sufficient  without 
proof  outside  the  account  itself  that  they  were 
made  before  the  statute  barred  the  claim ;  other- 
wise, instead  of  being  against  plaintiff's  interest 
(upon  which  ground  they  are  admitted),  they 
might,  as  in  this  case,  be  to  his  interest  in  bring- 
ing the  whole  account  within  the  limit  of  the 
statute. 

Guillou  V.  Perry,  I  Weekly  Notes,  39. 
Kinsloe  v.  Baugh,  Id.  147. 
Burr  V.  Burr,  2  C.  284. 
Shaffer  v.  Shaffer,  5  Wr.  51. 

C.  A.  V. 
June  19,  1878.     Rule  absolute. 


C.  P.  No.  4.  April  13,  1878. 

Fox  V.  Mausman. 
Affidavit  of  defence  law — Instrument  not  within 

the  cut — Agreement  to  pay  in  a  commodity. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 
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The  instrument  filed,  upon  which  suit  was 
brought,  after  preliminary  recitals,  continued: 
'*  Now  this  writing  witnesseth  that  I  do  hereby 
assume  the  payment  of  the  said  sum  to  the  said 
Michael  Fox,  and  hereby  agree  in  consideration 
of  the  promises  to  pay  and  deliver  to  the  said 
Michael  Fox  or  order  the  sum  of  I240  in  groce- 
ries from  my  store  on  Frankford  Road  at  such 
times  as  the  said  Michael  Fox  may  send  for  the 
same/' 

Filed  with  the  copy  was  an  averment  sworn  to 
by  the  plaintiff,  that:  "he  has  sent  for  the  gro- 
ceries to  the  store  of  the  defendant,  and  has  gone 
there  himself,  and  the  said  defendant  refused  to 
deliver  any  groceries  to  him  or  to  his  order  under 
the  foregoing  agreement.'* 

The  defendant  filed  a  suggestion  of  defence  that 
the  instrument  is  not  such  as  would  entitle  the 
plaintiff  to  judgment  for  want  of  an  affidavit  of 
defence  ;  and  in  addition  thereto,  an  affidavit  of 
defence  upon  the  merits. 

Jas,  If,  Stevens  on  J  for  the  rule. 

Where  a  debt  is  payable  in  a  commodity,  failure 
to  make  or  offer  such  payment  fixes  a  liability  to 
pay  in  money. 

Moore  v,  KX^et  al.,  2  Weekly  Notes,  451. 
Singerly  v.  Armstrong,  5  Id.  139. 

Rule  discharged. 

[See  Cozzens  v,  Thayer,  I  Weekly  Notes,  267.] 


(f^rpjatts*  Court. 


May  22,  1878. 

Winpenny's  Estate. 

Executors  and  legatees — An  executor  who  is  also 
a  legatee^  subject  to  the  rights  of  creditors, 
may  apply  the  funds  of  the  estate  to  the  pay- 
ment of  his  own  legcuy — Election — Practice, 
Sur  petition  for  an  attachment  and  answer. 
From  the  petition  the  following  facts  appeared. 
At  the  final  adjudication  of  the  account  of  Bolton 
Winpenny,  executor  of  the  estate  of  A.  J.  Win- 
penny,  the  auditing  judge  awarded  to  John  Win- 
penny,  the  petitioner,  the  sum  of  I3002.73,  as 
administrator    c,   t,   a,   of  Martha  Winpenny. 
The  petitioner  was  also  her  residuary  legatee,  and 
shortly  afterwards  obtained  an  order  on  Bolton 
Winpenny  for  the  payment  of  the  sum  awarded, 
to  which  Bolton  Winpenny  filed  an  answer  al- 
leging that  after  the  death  of  the  testator  he  had 
advanced  to  Martha  Winpenny  herself  the  sum 


of  1 2 85. 48,  and  after  her  death  had  more  than 
paid  the  sum  awarded  at  the  adjudication,  upon 
various  individual  orders  of  John  Winpenny, 
several  among  them  being  for  the  latter's  private 
debts. 

The  prayer  of  the  present  petition  was  for  an 
attachment  against  Bolton  Winpenny  for  neglect- 
ing to  pay  in  performance  of  the  order  of  the 
Court. 

John  A,  Bickely  for  the  petition. 

The  answer  filed  was  insufficient,  because  it 
does  not  show  any  payment  after  the  adjudica- 
tion. It  is  the  duty  of  a  person  making  answer 
to  an  order  to  pay  to  show  affirmatively  when 
the  amount  was  paid.  A  mere  acceptance  of  an 
order  is  not  payment.  He  had  no  right  after  the 
adjudication  to  set  off  the  amounts  paid  by  him. 

John  Dolman,  contra. 

June  I,  1878.  The  Court.  On  the  settle- 
ment of  his  account,  Bolton  Winpenny,  execu- 
tor of  the  above  estate,  was  ordered  to  pay  to 
John  Winpenny,  administrator  of  Martha  Win- 
penny, deceased,  I3002.73.  His  answer  set  up 
that  in  her  lifetime  he  had  paid  to  Martha  Win- 
penny I285.48,  and  a  sum  more  than  sufficient 
to  cover  the  balance  upon  orders  drawn  after  her 
decease,  by  John  Winpenny,  who  was  her  sole 
residuary  devisee  and  legatee,  as  well  as  execu- 
tor, and  who  took  substantially  her  whole  estate. 
No  replication  was  put  in,  and  the  answer  must 
therefore  be  taken  to  be  true.  The  allegations  arc 
that  two  of  the  orders  drawn  by  John  Winpenny 
were  in  favor  of  legatees  under  the  will  of  his 
testatrix,  and  two  others  in  payment  of  his  pri- 
vate debts,  and  that  he  had  authorized  Bolton 
Winpenny  to  charge  all  of  these  payments  against 
the  share  of  his  testatrix  in  Jackson  Winpenny's 
estate. 

It  does  not  appear  that  there  are  any  creditors 
of  Martha  Winpenny,  and  the  single  proposition 
is,  shall  payment  of  a  balance  due  the  estate  of  his 
decedent  be  made  to  an  administrator  who  ad- 
mits that  he  has  already  received  it  as  legatee? 
The  only  result  of  such  payment  would  be  that 
equity  would  oblige  him  at  once  to  return  the 
money  to  the  hands  from  which  he  had  received 
it.  No  rights  of  creditors  having  intervened,  the 
Court  will  not  lend  itself  to  such  circuity  of  ac- 
tion. The  objection  is  futile  that  the  orders 
were  not  signed  by  him  as  administrator.  Sub- 
ject to  the  claims  of  creditors,  he  had  a  right  as 
residuary  legatee,  to  appropriate  the  moneys  be- 
longing to  Martha  Winpenny's  estate  as  his  own 
(Clarke  v.  Tufts,  5  Pick.  335),  and  he  made  that 
election  when  he  drew  the  orders  in  payment  of 
his  own  debts. 

The  petition  for  an  attachment  is  dismissed. 

Opinion  by  Ashman,  J. 

[See  Hanbest's  Elstate,  ante,  429.] 
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Vol.  v.]     THURSDA  Y,  JUL  Y  18,  1878.      [No.  25. 


^ujprente  ®Durt. 


Jnly,  *77,  120  &  121.  Jan.  29,  1878. 

Appeal  of  The  Fidelity  Insurance,  Trust, 
and  Safe  Deposit  Company. 

Trusts  f  when  active — Trusts  for  sole  and  sepa- 
rate use — Wills — Precatory  words ^  how  far 
effective. 

By  a  deed  of  trust  the  trustee  was  empowered  to  collect 
the  interest  and  dividends  for  the  cestui  que  trust,  to  sell 
the  estate  and  reinvest  the  proceeds,  without  restraint,  sub- 
ject in  certain  cases  to  the  assent  of  the  cestui  que  trust; 
the  cestui  que  trust  to  receive  the  income  during  her  life, 
whether  she  was  married  or  single,  and  on  her  death  the 
estate  was  to  go  to  her  appointees  by  will,  or,  in  default 
o{a  will,  to  Her  l^al  representatives: 

Beidy  that  the  trust  was  active,  and  although  among 
other  objects  of  the  trust  was  the  preservation  of  the  estate 
to  her  sole  and  separate  use,  which  use,  owing  to  the 
absence  of  a  contemplation  of  marriage,  did  not  arise,  the 
trust  did  not  fail  for  want  of  that  object. 

Precatory  words  in  a  will,  though  in  themselves  inope- 
rative, may  be  of  value  in  the  construction  of  a  deed 
avowedly  in  pursuance  thereof. 

Earp's  Appeal  (25  Sm.  119^,  Ashhurst's  Appeal  (27 
Sm.  464),  "Williams's  Appeal  (2  Norris,  377),  cited  and 
approved. 

Appeals  from  the  Common  Pleas  No.  i,  of 
Philadelphia  County. 

These  were  two  appeals  from  the  decrees  of 
the  Court  below,  granting  the  prayers  in  the  bills 
of  Jean,  Marquis  de  Montmort,  and  Isabella 
Hamilton,  Marquise  de  Montmort,  his  wife,  in 
right  of  the  said  Isabella,  and  of  Henry,  Vicomte 
de  Dampierre  and  Elizabeth  Taylor  his  wife,  in 
right  of  the  said  Elizabeth,  filed  against  the  above 
corporation. 

The  bill  of  the  Marquis  de  Montmort  et  al 
set  forth  the  following  facts:  James  Hamilton 
died  in  1829,  and  by  his  will  gave  certain  por- 
tions of  his  estate  to  his  grandchildren,  directing 
that  when  his  eldest  grandchild  attained  the  age 
of  twenty-one,  his  estate  should  be  valued  and 
each  grandchild  should  receive  a  portion.  The 
testator  declared : — 

"and  it  is  further  my  wish  that,  when  the  grandchild 
who  may  be  entitled  is  a  female,  her  portion  shall,  in  the 
event  of  her  marriage,  either  before  or  after  coming  of 
age,  be  secured  to  her  sole  and  separate  use.'' 

Isabella  Hamilton  Corbin,  afterwards  Marquise 
de  Montmort,  one  of  the  complainants,  was  the 
Vol.  v.— 33 


testator's  eldest  grandchild,  and  she  came  of  age 
in  October,  1848.  She  then  executed  a  power 
of  attorney  to  Henry  D.  Gilpin.  In  this  instru- 
ment she  recited  that  she  was  desirous  that  James 
Hamilton's  estate  should  be  distributed  in  accord- 
ance with  his  will,  and  that  her  portion  of  the 
estate  should  be  secured  to  her  sole  and  separate 
use,  and  for  that  purpose  should  be  as  early  as 
possible — 

..."  conveyed  to  her  father  Francis  P.  Corbin  •  •  ,  in 
trust  .  .  .  to  receive,  take,  hold,  and  enjoy  all  the  aforesaid 
estate  ...  to  and  for  the  sole  and  separate  use  of  the  said 
Isabella  H.  Corbin  during  her  life,  whether  she  is  married 
or  single,  so  that  the  same,  and  the  rents,  proceeds,  profits^ 
and  use  thereof  shall  not  be  in  the  power,  disposal,  or 
control  of  any  husband  which  she  may  have  .  .  .  and  to 
expend,  disburse,  and  bestow  at  all  times  such  necessary 
charges  and  expenses  in  the  law  or  otherwise  as  may  from 
time  to  time  be  necessary  Tor  the  defence,  possession,  and 
protection  of  the  said  estate  .  .  .  and  to  receive  for  her  use 
as  aforesaid,  and  to  pay  over  to  her  as  soon  as  received,  for 
her  sole  and  separate  use,  all  the  rents,  profits,  and  divi- 
dends .  .  .  and  10  sell,  dispose  of,  and  convey  at  any  time, 
and  for  such  estates  and  prices  as  he,  the  said  trustee,  may 
deem  expedient  (but  always  first  having  received  the  assent 
and  approbation  so  to  do  of  the  said  Isabella  in  writing), 
the  said  estate,  real  or  personal,  or  any  portion  thereof  .  .  . 
and  when  any  portion  of  the  said  real  or  personal  estate 
shall  be  sold  or  disposed  of,  or  any  investment,  securities 
or  property  in  which  the  same  may  at  any  time  be  invested, 
shall  be  paid  off,  to  reinvest  aJ  sums  of  money  which 
shall  in  such  event  come  to  the  hands  of  the  said  trustee, 
in  real  estate,  public  securities,  or  good  and  sufficient 
ground  rents  or  mortgages  at  his  discretion.  And  also 
(provided  the  assent  and  approbation  of  the  said  Isabella 
be  first  obtained  in  writing)  in  stocks  of  incorporated  com- 
panies, or  in  good,  sufficient,  and  valuable  personal  prop- 
erty or  security,  and  to  take,  hold,  and  enjoy  the  same 
when  so  reinvested,  and  to  receive  and  pay  over  the  rents, 
dividends,  and  profits  thereof  in  the  same  manner  .  .  .  and 
on  the  death  of  the  said  Isabella  to  assign  .  .  the  herein- 
before mentioned  estate  in  such  manner,  as  she,  the  said 
Isabella,  shall  .  .  .  appoint  by  any  writing  under  seal  in 
the  nature  of  a  last  will  .  .  .  and  in  default  of  any  such 
ap[X)intment  ...  to  the  right  heirs  and  distributees  of  the 
said  Isabella.^* 

The  instrument  then  empowered  the  said  Henry 
D.  Gilpin  to  carry  out  these  trusts.  On  January 
20,  1849,  Isabella  H.  Corbin  by  her  said  attorney 
conveyed  her  estate  to  her  father  in  trust  for  the 
foregoing  purposes,  and  by  deed  dated  July  9, 
1849,  she  ratified  and  confirmed  the  preceding 
deed. 

The  bill  then  set  forth  that  Isabella  made  the 
acquaintance  of  Jean,  Marquis  de  Montmort,  in 
1858,  and  married  him  in  i860,  and  that  they 
had  ever  smce  lived  in  France ;  that  the  said  F. 
P.  Corbin  acted  as  trustee  until  1876  when  he 
died,  and  the  Court  appointed  the  Fidelity  Com- 
pany, the  defendant,  m  his  stead ;  the  bill  averred 
that  the  trust  attempted  to  be  created  for  the  sole 
and  separate  use  of  the  said  Isabella  was  inopera- 
tive and  void,  and  prayed  that  the  Court  might 
so  decree  it,  and  direct  the  defendant  corpora- 
tion to  accoimt,  and  convey  the  property  in  its 
hands  to  the  said  Isabella  freed  from  all  trusts* 
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The  defendants  in  their  answer  admitted  all 
the  averments  of  the  bill  except  as  to  the  effect 
of  the  will  and  the  deeds  therein  mentioned, 
which  they  averred  was  a  gift  to  the  grand- 
daughters of  James  Hamilton  until  their  mar- 
riage, and  then  to  their  sole  and  separate  use, 
and  they  averred  that  the  trust  in  the  complain- 
ant's share  still  subsisted. 

The  bill  filed  by  Henry,  Vicomte  de  Dampierre, 
and  Elizabeth  Taylor  his  wife,  was  similar  to  the 
preceding  bill  except  in  the  following  averments : 
that  Elizabeth  was  the  second  granddaughter  of 
James  Hamilton,  and  that  she  came  of  age  on 
April  21,  1852  ;  that  she  then  executed  a  letter 
of  attorney  similar  to  her  sister's  letter,  which 
was  acted  upon  in  the  same  way;  that  in  1853 
she  first  met  her  future  husband  and  was  married 
to  him  in  1855.  The  prayer  of  this  bill  and  the 
answer  corresponded  to  those  in  the  De  Montmort 
suit.  « 

The  two  cases  were  heard  together  on  bill  and 
answer,  and  the  Court,  Allison,  P.  J.,  made 
decrees  in  accordance  with  the  prayers  of  the 
bills,  holding,  that  by  the  will  of  James  Hamilton 
there  was  an  absolute  devise  to  his  granddaughters 
unaffected  by  the  declarations  of  his  wishes,  that 
the  duties  imposed  on  the  trustee  by  the  deeds 
of  trust  were  not  active,  and  that,  there  being  in 
neither  instance  a  contemplation  of  marriage,  no 
trusts  were  created. 

The  defendant  took  this  appeal,  assigning  the 
decree  of  the  Court  for  error. 

E,  Olmsted^  for  the  appellants. 

All  expressions  in  a  will  indicative  of  the  tes- 
tator's wish  are  commands,  except  when  an  in- 
dependent disposition  has  been  made,  and  the 
testator  expresses  a  wish  in  regard  to  the  use  of 
his  bounty. 

Burt  V,  Herron,  16  Sm.  4CX). 

The  execution  of  the  deeds  of  trust  was  un- 
necessary. Any  competent  Court  would  have 
appointed  a  trustee  upon  the  marriage  to  carry 
out  the  provisions  of  the  will.  The  trusts  could 
not  have  failed  for  want  of  a  trustee. 

Wright  V,  Brown,  8  Wr.  224. 

But  both  the  parties  expressly  conveyed  their 
estates  to  carry  out  the  provisions  of  the  will. 
There  is  no  doubt  that  the  purpose  of  the  will 
was  to  preserve  the  property  of  the  grand- 
daughters during  coverture. 

Junkifiy  contra. 

Where  the  sole  purpose  of  a  trust  has  ceased, 
or  the  necessity  for  it  did  not  exist  at  the  time 
when  the  deed  or  will  took  effect,  even  though 
the  duties  of  the  trustee  are  active,  the  trust  itself 
becomes  inoperative,  or  will  be  held  never  to 
have  existed,  unless  there  be  a  necessity  to  pre- 
serve the  estate  for  the  protection  of  contingent 
remainders  or  a  like  purpose. 


Dodson  V.  Ball,  10  Sm.  492. 

Wells  V.  McCall,  14  Id.  212. 

Ogden's  Appeal,  20  Id.  507. 

Ashhursl*s  Appeal,  27  Id.  464. 

Williams's  Appeal,  2  Norris,  388. 
If  the.  precatory  words  of  the  will  were  in 
themselves  strong  enough,  which  they  were  not, 
to  create  a  trust,  the  above  principle  prevented 
a  trust  from  ever  arising  in  this  case- 
It  was  not   contended  that  Mr.  Hamilton's 
granddauf-h'ers  were  in  contemplation  of  mar- 
riage when  they  executed  the  deeds  of  tnisL       ! 
They  neither  of  them  had  even  met  their  future       I 
husbands.     The  trusts  attempted  to  be  created       \ 
were  solely  for  their  separate  use.     The  deeds 
did  not  alter  the  course  of  descent.     No  truste 
were  created. 

May  6,  1^78.  The  Court.  Isabella  Hamil- 
ton Corbin  executed  a  letter  of  attorney,  dated 
October  28,  1848,  to  Henry  D.  Gilpin,  in  pur- 
suance of  which  her  share  of  the  estate  of  James 
Hamilton,  deceased,  was  conveyed  to  her  father, 
Francis  P.  Corbin,  in  trust,  as  expressed  in  said 
letter  of  attorney ;  by  deed  executed  July  9, 1849, 
she  ratified  and  confirmed  the  deed  so  made  to 
Francis  P.  Corbin. 

The  corpus  of  the  estate  is  vested  in  the  trus- 
tee and  put  under  his  exclusive  management, 
she  has  no  power  or  control  over  it  other  than 
direction  or  appointment  in  the  nature  of  a  will 
by  writing  under  seal.  The  trustee  may  sell  the 
estate  as  he  may  deem  expedient  widiout  re- 
straint, except  first  having  her  assent ;  but  she 
cannot  sell  or  order  a  sale.  He  may  invest  as 
directed  by  the  deed,  being  restrained  only  from 
investing  in  certain  stocks  or  personal  securitie 
till  her  assent  be  given.  She  is  entitled  to  the 
net  income  ^^  during  her  life^  whether  she  is  mar- 
ried or  single ^^^  to  be  paid  to  her  by  the  trustee. 
Here  is  an  active  trust,  to  end  only  with  the  life 
of  the  cestui  que  trusty  and  then  the  estate  shall 
be  transferred  and  conveyed  to  her  appointees 
by  will,  and  in  default  thereof,  to  her  heirs.  Tl« 
fact  that  she  intended,  as  one  of  the  objects  of 
the  trust,  to  preserve  the  estate  from  the  authority 
and  title  of  her  husband,  she  then  being  unmar- 
ried and  not  in  contemplation  of  coverture, 
though  that  object  be  considered  inoperative  and 
void,  does  not  invalidate  the  trust,  if  for  other 
reasons  it  ought  to  be  supported.  (IngersolVs 
Appeal,  decided  at  this  term.  Per  Sharswood,  J.) 

The  provision  in  James  Hamilton's  will  tha: 
the  portion  of  a  female  grandchild  "should,  in 
the  event  of  her  marriage,  either  before  or  after 
her  coming  of  age,  be  secured  to  her  sole  and 
separate  use,"  would  "help  to  explain  any  am- 
biguity in  the  deed,  but  not  control  its  clearly 
defined  objects.  Especially  would  the  obvious 
intent  of  the  deed,  which  necessarily  fulfils  the 
testator's  wish,  have   effect,  after  ha\ang  been 
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acquiesced  in  by  the  grantor  and  cestui  que  trust 
for  eleven  years  before  her  marriage,  and  her 
coverture  still  continuing. 

There  is  a  marked  distinction  in  the  deed 
between  the  income  and  the  estate  itself.  •  The 
income  is  expressly  for  the  use  of  L>abella  Hamil- 
ton Corbin  for  life,  whether  married  or  single. 
The  estate  is  for  her  heirs,  the  persons  who  would 
be  entitled  to  it  under  the  intestate  laws.  \  The 
manifest  intention  is,  that  the  trastee  shall  hold 
the  property  to  enable  him  to  receive  and  apply 
the  income  only  to  her  use,  without  regard  to  co- 
verture, and  then  to  carry  over  the  corpus  to  her 
appointees  or  heirs  after  her  death.  The  trusts 
in  this  deed,  in  all  material  particulars,  are  iden- 
tical with  those  in  the  deed  of  Virginia  Eyre  in 
Ashhurst's  Appeal  (27  P.  F.  Smith,  464);  also 
with  the  trusts  of  the  will  of  Robert  Earp  in 
Earp's  Appeal  (25  P.  F.  Smith,  119);  and  also 
with  those  of  the  will  of  Thomas  Williams,  Wil- 
liams's Appeal  (2  Nor.  377).  In  the  light  of  those 
cases  the  plaintiffs  bill  should  have  been  dis- 
missed. It  would  be  supererogation  for  me  to 
attempt  adding  to  the  well-considered  opinions 
therein  by  Agnew,  C.  J.,  and  Sharswood,  J. 
If  they  have  not  made  the  distinction  clear, 
between  this  class  of  trusts  and  simple  trusts, 
such  as  found  in  Dodson  v.  Ball  (10  P.  F.  Smith, 
492),  Yamairs  Appeal  ^20 Ibid.  33S),andOgden's 
Appeal  (Ibid.  501),  I  tear  any  remarks  of  mine 
would  only  darken  counsel. 

Decree  reversed ;  and  now  it  is  ordered  and 
decreed  that  the  bill  be  dismissed  at  the  costs  of 
the  appellees. 

Opinion  by  Trunkev,  J. 


Oct.  &  Nov.  *77, 162.  Oct.  22, 1877. 

McLaughlin  v.  McLaughlin. 

Execution — Stay  of  writs  of  execution — Effect 
of —  Who  may  take  advantage  of. 

Whether  a  writ  shall  be  executed  or  stayed  is  a  matter 
entirely  within  the  control  of  the  party  issuing  it  so  long 
as  the  rights  of  third  parlies  are  not  affected. 

K  fieri  facias  against  real  e^^tate  after  levy  was  stayed 
by  the  plaintiff's  attorney ;  sul)sequently  a  certified  copy 
of  the  writ  issued  and  proceedings  up  to  sheriff's  sale  were 
bad  thereunder.  In  ejectment  by  the  sheriff's  vendee 
Tinder  a  junior  execution  which  had  been  levied  upon  the 
interest  of  the  same  defendant  subsequently  to  the  first 
sale: 

Held  (reversing  the  judgment  of  the  Court  below),  that 
staying  the  firstyf .  fa.  was  a  mere  suspension  of  the  pro- 
cess which  it  was  at  any  time  competent  to  resume,  or  that 
at  most  it  was  an  irregularity  of  which  the  defendant  in  the 
execution  could  alone  take  advantage. 

Per  Woodward,  J.  Where  th*}  essential  requisites  of 
II  judicial  proceeding  are  shown  to  have  been  complied 
with,  the  law  will  not  annul  it  for  failure  of  directory  for- 
malities. 


Error  to  the  Common  Pleas  of  Armstrong 
County. 

Ejectment  by  Thomas  McLaughlin  against 
Mary  McLaughlin  for  twenty-two  acres  of  land 
in  Cowanshannock  Township,  Armstrong  County. 
Plea,  ."Not  guilty."  The  facts  were  as  fol- 
lows:— 

\  William  McLaughlin,  the  husband  of  Mary  Mc- 
Laughlin, was  lawfully  seized  of  the  premises  in 
question.  *  On  March  21st,  1861,  a  judgment 
was  entered  against  William  McLaughlin  at  the 
suit  of  John  Hildinger  for  the  use  of  Thomas 
McLaughlin  (the  plaintiff  in  this  ejectment),  to 
March  Term,  1861,  No.  70.  On  April  3d,  1861, 
a  judgment  was  entered  against  the  same  defend- 
ant to  the  same  Term,  No.  102,  at  the  suit  of  J. 
E.  Willis.  Upon  this  latter  judgment  a  fi,  fa, 
issued  to  June  Term,  1861,  No.  78.  Under 
this  writ  the  sheriff  levied  (no  date  given),  but 
afterwards  endorsed :  *  *  This  writ  stayed  by  order 
of  plaintiff 's  attorney.     So  answers,'*  etc. 

On  January  30,  1862,  pursuant  to  an  order  of 
the  plaintiff's  attorney,  a  certified  copy  of  this 
fi,  fa,  was  issued  .and  placed  in  the  sheriff's 
hands,  an  inquisition  was  held,  and  condemnation 
made,  which  upon  return  were  duly  approved  by 
the  Court.  And  subsequently  a  vend,  ex.  issued 
and  the  property  was  sold  at  sheriffs  sale  to 
Willis,  the  plaintiff  in  the  execution. 

William  McLaughlin  remained  in  possession  of 
the  land  by  virtue  qf  a  lease  from  Willis  until  his 
death  in  September,  1864.  Mary  McLaughlin 
continued  to  reside  on  the  land  as  tenant  of 
Willis  until  1869,  when  she  purchased  the  pre- 
mises and  received  from  Willis  a  fee  simple  deed 
therefor. 

Upon  the  Hildinger  judgment  a  sci,  fa,  to 
revive  was  issued  to  September  Term,  1863, 
and  subsequently  a^.yii.  levied  on  the  "inter- 
est, etc.,  of  the  said  William  McLaughlin"  in  the 
land  in  question,  and  after  inquisition  and  con- 
demnation, a  vend,  ex,  issued  and  the  property 
was  sold  to  Thomas  McLaughlin  the  equitable 
plaintiff  in  the  execution  and  the  plaintiff  in  this 
ejectment. 

Upon  the  trial,  before McDermott,  P.  J.,  the 
title  of  Wm.  McLaughlin  on  March  21,  1861, 
being  admitted,  and  the  plaintiff  having  offered  in 
evidence  the  sheriffs  deed  under  the  Hildinger 
judgment  and  rested,  the  defendant  offered  in 
evidence  the  records  of  the  various  proceedings 
upon  the  Willis  judgment  under  which  she  claimed 
title.  These  were  rejected  by  the  Court.  Ex- 
ceptions (ist,  2d,  and  5th  assignments  of  error). 

The  defendant  requested  the  Court  to  charge, 
substantially,  that  staying  ^t  fi.fa,  (No.  78,  J. 
'61),  neither  destroyed  nor  vitiated  it,  but  simply 
suspended  its  execution ;  that  it  was  competent 
to  resume  this  process,  and  that  the  issuing  of  a 
certified  copy  of  the  fi,  fa,  and  the  subsequent 
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proceedings  thereunder  were  regular  and  proper 
methods  of  effecting  this  resumption.  (These 
points  were  answered  in  the  negative.)  That 
whatever  defects  there  may  liave  been  in  the 
proceedings  could  only  liave  been  taken  advan- 
tage of  by  the  defendant  in  the  execution,  and 
are,  even  as  to  him,  cured  by  the  acknowledg- 
ment of  the  sheriff's  deed.  With  some  qualifica- 
tion these  points  were  likewise  answered  in  the 
negative. 

In  the  general  charge  his  Honor  instructed  the 
jury,  **That  the  sheriff's  deed  to  Willis,  under 
whom  the  defendant  claims,  vested  no  title  in 
him  because  the^.  fa,  after  it  had  been  stayed 
became  as  if  it  had  never  issued;  that  if  the  evi- 
dence reasonably  satisfies  you  that  the  sheriff's 
deed  to  Thos.  McLaughlin  was  for  the  land  in 
controversy,  then  your  verdict  must  be  for  the 
plaintiff."  .  .  .  Exception.  (Twelfth  assign- 
ment.) 

Verdict  and  judgment  for  plaintiff.  Defendant 
took  this  writ,  assigning  as  error,  inter  alia^  the 
subject  matter  of  the  exceptions  above  noted. 

John  Gilpin  {J,  V.  Fainter  with  him),  for 
plaintiff  in  error. 

What  was  the  effect  of  the  order  to  stay  the  jf. 
fa  J  The  Court  below  held  that  it  was  annihi- 
lation, and  destroyed  not  only  all  future  action 
upon  the  writ,  but  also  everything  that  had  been 
previously  done  under  it.  Was  this  ruling  cor- 
rect ?  A  writ  stayed  for  a  definite  period  is  but 
suspended  during  that  period,  and  we  submit 
that  a  stay  for  an  indefinite  period  is  but  a  sus- 
pension until  the  plaintiff  in  execution  gives  no- 
tice to  the  sheriff  to  proceed. 
Deacon  v.  Govett,  4  Phila.  7. 
Or  at  most,  it  merely  stays  the  further  execution 
of  that  writ.  The  arrival  of  the  return  day  be- 
fore the  sheriff  has  fully  executed  a  fi,  fa,  may 
prevent  him  making  a  further  levy  thereunder, 
but  surely  a  levy  which  he  had  previously  made 
is  not  thereby  annulled. 

E,  S,  Golden^  for  defendant  in  error. 

The  only  practice  in  existence  in  Armstrong 
County  is  what  we  believe  to  be  the  general  prac- 
tice in  the  Commonwealth,  when  the  sheriff  has 
levied  upon  real  estate  hyfi.fa,  and  returns  in- 
quisition not  held  for  want  of  time,  or  where  he 
has  actually  held  inquisition  which  has  been  sub- 
sequently set  aside  by  the  Court,  in  either  case  he 
may  take  out  copy  oifi.fa,  and  after  giving  due 
notice,  hold  an  inquisition.  But  where  the  writ 
has  been  stayed  after  levy  and  before  inquisition 
and  so  returned  to  the  office  and  docketed,  that 
writ  is  ended,  and  if  the  plaintiff  desires  further 
proceedings  upon  his  judgment,  he  may,  upon 
motion  to  the  Court,  strike  off  the  levy  and  pro- 
ceed de  novo  or  issue  an  alias  fi.  fa,  with  copy  of 
levy. 


Jan.  7,  1878.  The  Court.  In  the  trial  of 
this  cause  in  the  Court  below,  the  parties  asserted 
tTieir  respective  titles  to  the  land  in  controversy 
mider  conflicting  sheriff's  sales  made  of  it  as  the 
property  of  William  McLaughlin.  The  first  sale 
was  by  virtue  of  process  issu^  in  a  judgment  en- 
tered on  the  3d  of  April,  1861,  in  favor  of  J.  E. 
Willis.  A  fieri  facias  went  into  the  sherifiTs 
hands  on  the  5th  of  April,  1861,  under  which  a 
levy  on  this  land  was  made,  and  on  which  it  was 
endorsed.  Subsequently  the  writ  was  stayed  by 
the  order  of  the  attorney  for  the  plaintiff,  and 
was  returned  to  the  office  files.  On  the  30th  of 
January,  1862,  in  pursuance  of  the  pracipeoi 
the  attorney,  a  certified  copy  of  the  writ  was 
made  out  and  delivered  to  the  sheriff,  who  held 
an  inquisition  on  the  28th  of  February,  when  the 
property  was  condemned.  The  inquisition  was 
approved  by  the  Court  on  the  5  th  of  March.  A 
venditioni  exponas  was  issued  on  the  14th  of 
July;  the  land  was  sold  to  J.  E.  Willis,  the  plain- 
tiff in  the  judgment,  on  the  30th  of  August ;  and 
the  sheriffs  deed  was  acknowledged  in  open 
court  on  the  3d  of  September,  1862.  Through- 
out the  proceedings,  William  McLaughlin,  the 
defendant  in  the  judgment,  was  in  possession  of 
the  property,  and  immediately  after  the  execution 
of  the  sheriff's  deed  entered  into  a  written  lease 
with  Willis,  and  became  his  tenant.  He  was 
drafted  into  the  army  in  1864,  and  was  killed  in 
the  early  part  of  1865.  His  widow,  the  defen- 
dant below,  remained  in  possession  as  Willis's 
tenant  until  the  loth  of  September,  1869,  when 
she  purchased  and  received  a  conveyance  of  the 
land. 

An  earlier  judgment  than  that  of  Willis  was  a 
lien  against  William  McLaughlin.  It  was  en- 
tered on  the  2 1  St  of  March,  1861,  in  favor  of 
John  Hildinger  as  plaintiff,  and  the  same  land 
was  levied  on  and  condemned  under  2i  fieri  facias 
to  December  Term,  1863,  and  sold  under  a  writ 
o(  venditioni  exponas  to  Thomas  McLaughlin,  the 
plaintiff  below,  on  the  30th  of  January,  1864. 

Numerous  exceptions  were  taken  in  the  course 
of  the  trial,  and  twelve  errors  have  been  assigned 
to  the  rulings  of  the  Court  on  questions  of  evi- 
dence, to  the  answers  to  the  points  presented 
and  to  the  instructions  given  to  the  jury.  Every- 
thing contained  in  them,  however,  that  is  essen- 
tial in  the  present  inquiry  is  covered  by  the  first, 
second,  and  fifth  errors  assigned,  to  the  final 
rejection  of  the  defendant's  first  two  offers  of 
evidence,  and  the  offer  specified  in  the  fifth 
error,  which  in  the  first  instance  had  been  admit- 
ted; and  by  the  twelfth  error,  complaining  of 
the  peremptory  direction  in  the  concluding  por- 
tion of  the  charge,  that  *'the  sheriff's  deed  to 
Willis,  under  whom  the  defendant  claims,  vested 
no  title  in  him."    The  reason  for  the  direction 
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had  been  previously  stated  by  the  Judge  to  be 
that  when  a  writ  oi fieri  facias  **has  been  stayed 
by  order  of  the  Court,  or  by  the  plaintiff  when 
he  has  the  power  to  do  it,  inquisition  and  con- 
demnation cannot  be  had  on  it,  for  it  is  then  as 
though  never  issued.** 

In  many  of  the  counties  of  the  Commonwealth, 
and  the  northern  counties  are  more  especially 
referred  to,  the  practice  of  placing  writs  on  which 
real  estate  levies  had  been  made  and  endorsed, 
and  which  had  been  stayed  by  direction  of  the 
plaintiffs  or  their  attorneys,  in  the  sheriff's  hands 
for  purposes  of  inquisition  and  condemnation, 
has  been  uniform  and  of  long  standing.  Writs 
have  been  sometimes  stayed  in  pursuance  of 
agreements  between  the  parties,  sometimes  to 
serve  the  convenience  of  sheriffs,  sometimes  for 
want  of  time,  and  sometimes  on  account  of  the 
absence  or  engagements  of  attorneys.  Would  a 
writ  thus  stayed  become  a  simple  nullity  ?  Or 
would  the  levy  only  be  annulled,  and  an  alias 
fieri  facias  be  the  only  process  open  to  the  plain- 
tiff? What,  then,  would  be  the  fate  of  the  levy? 
How  could  it  be  eliminated  from  the  face  of  the 
record?  The  fact  of  its  existence  would  be  just 
as  absolute  as  the  fact  of  the  existence  of  Hat  fieri 
facias  itself.  A  fresh  writ  against  chattels  could 
not  go  out,  for  the  levy  would  intervene  between 
the  judgment  and  such  a  writ.  A  venditioni  ex- 
ponas could  not  go  out,  for  an  inquisition  would 
not  have  been  held  on  the  land.  In  Shryock 
V.  Jones  (10  Harris,  303)  it  was  held  that  "pro- 
cess is  under  the  control  of  the  party  issuing  it 
until  the  rights  of  others  become  vested.  The 
plaintiff  or  his  attorney  may  stay  the  writ  at  any 
moment  before  the  sale,  provided  his  dominion 
over  it  be  so  exercised  as  not  to  mislead  the  pur- 
chaser ;  but  whether  it  shall  go  on  or  be  stayed 
is  a  matter  over  which  the  plaintiff,  while  it  is  /« 
fieri,  has  absolute  authority.  Even  a  stay  of  pro- 
ceedings on  a  writ  levied  on  personal  property 
does  not  involve  the  loss  of  the  lien,  and  does  not 
affect  the  plaintiff'sright  as  against  the  defendant 
or  the  goods,  although  it  exposes  him  to  the  risk  of 
having  his  execution  postponed,  (i  Tr.  &  H. 
831 .)  A  stay  by  the  order  of  a  plaintiff  of  a  vendi- 
tioni exponas  of  goods,  where  there  is  no  collu- 
sion shown  between  him  and  the  defendant,  and 
where  the  property  was  left  in  the  defendant's 
possession,  was  used  by  him  as  before  the  levy, 
and  either  consumed  or  disposed  of  by  himself, 
or  sold  under  subsequent  judgments  and  execu- 
tions, will  not  operate  to  postpone  in  favor  of 
junior  judgments  the  lien  of  the  plaintiff's  judg- 
ment on  the  real  estate  of  the  defendant.  (Mor- 
rison t^.  Hoffman,  i  Ban,  13;  Campbell's  Appeal, 
8  Casey,  88.)  So  the  plaintiff  may  withdraw 
his  writ  without  necessarily  discharging  his  lien 
on  the  real  estate  as  respects  other  judgment 
creditors.     (Cathcart's  Appeal,  i  Harris,  416.) 


The  case  is  still  stronger  in  favor  of  a  plaintiff 
whose  writ  has  been  levied  on  land.  As  between 
him  and  the  defendant,  particular  inquiries  might 
be  raised  by  particular  circumstances;  but  as 
against  judgment  creditors  and  other  outside  par- 
ties, he  has  the  right  after  levy  to  delay  proceed- 
ings to  secure  condemnation  so  long  as  may  suit 
his  own  reasonable  convenience.  And  this  right 
seems  to  have  been  recognized  throughout  the 
history  of  the  State.  In  Weaver  v.  Lawrence  (i 
Dallas,  380,  405),  decided  in  1788,  it  was  held, 
where  an  inquisition  on  lands  under  z.fi,fa,  had 
been  quashed  for  irregularity,  the  sheriff  might 
proceed  to  hold  a  new  inquest  after  the  return  of 
the  fi.  fa.y  without  a  new  writ.  Usually  the 
original  has  been  withdrawn  from  the  file,  but  it 
may  well  be  that  the  more  methodical  and  safer 
practice  in  all  ca^s  would  be  that  which  was 
pursued  here  of  delivering  a  certified  copy  into 
the  sheriff's  hands. 

Not  only  were  the  proceedings  on  the  Willis 
judgment  not  objected  to  by  William  McLaugh- 
lin, but  after  the  sale  was  made  he  became  the 
tenant  of  the  purchaser.  He  acquiescing  in  the 
validity  of  the  process  by  which  his  title  was 
divested,  no  other  person,  in  the  absence  of 
proof  of  collusion  or  fraudulent  practice,  could 
make  that  process  the  subject  of  debate.  At 
the  utmost,  the  condemnation  by  the  sheriff's 
inquest,  under  the  authority  of  the  certified 
copy  of  the  original  writ,  was  an  irregularity, 
and  of  that  the  defendant  in  the  judgment  could 
alone  complain.  In  Crawford  v.  Boyer  (2  Har- 
ris, 380),  it  was  held  that  only  the  defendant, 
and  he  within  a  reasonable  time,  might  object  to 
the  want  of  a  confirmation  of  an  inquisition  as 
required  by  the  Act  of  1836.  And  the  consent 
of  the  defendant  will  validate  a  sheriff's  sale  of 
improved  land  without  inquisition,  although  with- 
out such  consent  the  sale  would  be  void.  (Wray 
v.  Miller,  8  Harris,  iii.)  A  sheriff's  sale  of  a 
defendant's  real  estate  upon  a  judgment  and  exe- 
cution against  him,  without  a  condemnation  or 
waiver  of  inquisition  in  that  particular  case,  and 
a  deed  acknowledged  to  the  purchaser  without 
objection,  and  the  proceeds  of  sale  appropriated 
to  the  defendant's  debts,  will  divest  the  title  of 
the  defendant  to  the  premises,  and  a  subsequent 
sheriff's  sale  of  the  premises  as  the  property  of 
the  defendant  will  confer  no  title  on  the  pur- 
chaser. A  defendant  must  object  in  a  reasonable 
time,  and  such  reasonable  time  is  before  the 
confirmation  of  the  sale  and  the  acknowledgment 
of  the  deed.    (Spragg  v»  Shriver,  i  Casey,  282.) 

Where  the  essential  requisites  of  a  judicial  pro- 
ceeding are  shown  to  have  been  complied  with, 
the  law  will  not  annul  it  for  failure  of  directory 
formalities.  A  levy  and  sale  by  a  sheriff  on  an 
execution  issued  upon  a  judgment  against  a  tes- 
tator's executors,  without  naming  them,  vests  a 
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good  title  in  the  purchaser.  (Jones  v.  Gardner, 
4  Watts,  416.)  In  Speer  v.  Sample  (4  Watts, 
367),  an  execution  issued  on  a  judgment  after 
the  death  of  the  defendant  was  held  not  void, 
but  only  voidable,  and  a  sale  on  the  execution 
was  held  to  vest  in  the  purchaser  a  good  title. 
Here  the  inquisition  was  expressly  approved  by 
the  Court  on  the  5  th  of  March,  1862,  five  days 
after  it  was  taken,  and  on  the  3d  of  September, 
1862,  the  deed  was  duly  acknowledged.  The 
effect  of  this  action  has  been  settled  by  a  long 
line  of  cases.  "  The  Act  of  1 806,  as  well  as  the 
subsequent  statutes,  made  it  the  duty  of  the  sher- 
iff to  give  a  notice  of  an  inquisition  to  be  held 
on  re^  estate  which  he  seized  in  execution. 
But  the  omission  to  give  notice  was  an  irregularity 
for  which  the  sale  might  have  been  set  aside.  It 
never  was  a  reason  for  declaring  the  purchaser's 
title  void  after  deed  made  and  payment  of  pur- 
chase money."  (Black,  C.  J.,  in  Meanor  v. 
Hamilton ,  3  Casey,  137.)  The  provisions  of  the 
Act  of  A^mbly  in  relation  to  the  acknowledg- 
ments of  sheriifs  deeds  are  directory,  and  after  a 
deed  has  been  acknowledged  and  delivered  to 
the  purchaser,  it  is  to  be  presumed  that  they 
have  been  complied  with.  (Stroble  v.  Smith,  8 
Watts,  280.)  It  is  true  that  the  acknowledgment 
by  a  sheriff  of  a  deed  executed  by  him  is  not 
such  res  adjudicata  as  precludes  an  inquiry  into 
the  legality  of  the  proceedings.  (Braddee  v. 
Brownfield,  2  W.  &  S.  271.)  And  the  absence 
of  authority,  or  the  presence  of  fraud  utterly 
frustrates  the  operation  of  a  sheriffs  sale  as  a 
means  of  transmission  of  title,  and  might  be  in- 
sisted on  after  the  acknowledgment.  (Shields  v, 
Miltenberger,  2  Harris,  76.)  But  it  is  sufficient 
to  raise  the  presumption,  in  the  first  instance, 
that  the  statutory  requisites  for  notice  to  parties 
have  been  complied  with,  and  this  presumption 
must  prevail  until  it  is  rebutted  by  satisfactory 
countervailing  proof.  (St.  Bartholomew's  Church 
V,  Wood,  30  P.  F.  S.  219.)  It  cures  all  de- 
fects of  the  process  or  its  execution  which  the 
Court  has  power  to  act  upon.  (Thompson  v, 
Phillips,  I  Bald.  246.)  And  it  cures  mere  irregu- 
larities of  every  kind.  (Blair  f .  Greenway,  i 
Browne,  219.)  The  stay  of  the  fieri  facias  of 
Willis  was  a  mere  suspension  of  the  proceeding 
a^'ainst  William  McLaughlin's  land.  But  if  it 
had  been  more  than  that,  if  strict  rules  of  prac- 
tice had  required  an  application  to  strike  oflf  the 
levy  and  for  leave  to  issue  a  fresh  writ,  the  con- 
firmation of  the  inquisition  by  the  Court,  the 
award  of  the  venditioni  exponas^  and  the  ac- 
knowledgment of  the  sheriifs  deed,  would  have 
clothed  the  process  with  thoroughly  effective  vi- 
tality, and  have  cured  ail  irregularities  and  de- 
fects of  form.  The  evidence  specified  in  the 
first  and  second  assignments  of  error,  and  the 
testimony  specified  in  the  fifth  assignment,  should 


have  been  submitted  to  the  jury.  The  cause 
must  go  back  for  a  fresh  trial.  It  may  possibly 
present  oti.er  features  tlian  those  now  disclosed. 
If  it  do  not,  however,  it  is  not  seen  how  the  de- 
fendant's right  to  a  verdict  can  be  made  a  debata- 
ble question. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Woodward,  J.  Sharswood,  J., 
absent. 


Jan.  '77,  57. 


March  25,  1878. 

Mathias  v.  Sellers. 


Bailment — Lien  of  tradesman —  What  is  a  waiver 
of —  Tender — Replevin — Pleading — Practice. 

A  tradesman's  lien  upon  goods  deposited  with  him  for 
manufacture  or  repair  is  not  waived  by  a  special  agree- 
ment merely  for  the  payment  of  a  fixed  sum  for  the  Ubor 
bestowed  upon  the  goods;  but  a  contract  for  the  payment 
of  a  fixed  sum,  together  with  a  special  agreement  as  to 
the  time  and  mode  of  payment,  is  strong  evidence  of  an 
intention  to  waive  the  right  of  lien. 

A  bailor  is  not  entitled  to  maintain  replevin  for  goods 
left  by  him  with  a  tradesman  to  be  manufactured,  nntil 
payment  or  tender  of  all  charges  for  which  the  tradesman 
has  a  lien  upon  such  goods. 

Macky  v.  Dillinger,  23  Sm.  85,  distinguished. 

In  replevin,  under  the  plea  of  **  property,"  the  defend- 
ant is  entitled  to  show  on  the  trial  that  he  has  a  ^)ecial 
interest  in  or  lien  upon  the  goods  replevied,  without  |«- 
vious  notice  to  the  plaintiff  of  the  nature  of  such  interest 
or  lien.  This  plea  of  itself  imposes  on  the  plaintiff  tiie 
necessity  of  establishing  his  title  and  the  right  of  exdusive 
possession. 

Where  parties,  without  remonstrance,  go  to  the  jmy 
upon  an  issue  of  fact  raised  by  the  evidence,  the  Supreme 
Court  will  not  reverse  because  such  issue  was  not  raised 
upon  the  pleadings. 

Gillespie  v,  Goddard,  I  Pitts.  Rep.  306,  doubted. 

Error  to  the  Common  Pleas  of  Montgomery 
county. 

Replevin  by  Sellers  et  al,  against  Mathiasforalot 
of  cigars.  The  defendant  entered  a  claim  property 
bond,  and  pleaded  *^non  cepif'  and  **  property." 

Upon  the  trial,  before  Ross,  P.  J.,  it  appeared 
that  in  the  autumn  of  1872  Sellers  &  Radey  en- 
tered into  an  agreement  with  Mathias  to  ftunish 
him  with  tobacco  at  certain  specified  prices,  which 
was  to  be  worked  up  by  him  into  such  qualities 
and  brands  of  cigars  as  should  from  time  to  time 
be  designated  by  them.  It  was  also  agreed  that 
Mathias  should  sell  the  cigars  to  Sellers  at  fixed 
prices,  if  he  desired  to  taie  at  such  prices,  or 
that  he  could  sell  to  others,  accounting  for  them 
at  such  fixed  prices;  and  that  if  any  of  the 
tobacco  proved  to  be  of  inferior  quality,  a  cor- 
responding deduction  should  be  made  in  the  price 
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of  the  cigars ;  it  was  further  agreed  tliat  advances 
should  be  made  to  Matliias  for  stamps  and  wages 
as  the  work  progressed. 

Under  this  agreement  the  defendant  manufac- 
tured from  the  tobacco  furnished  him,  and  had 
in  his  possession,  in  November,  1873,  about 
90,000  cigars,  valued,  at  the  rate  agreed  upon,  at 
$2820.  The  stamps  for  them  were  lx)ught  in  the 
name  of  the  defendant  by  a  clerk  of  the  plaintiffs, 
and  with  the  plaintiffs'  money.  The  boxes  con- 
taining the  cigars  were  stamped,  and  •  as  they 
were  about  being  shipped,  the  defendant  refused 
to  part  with  them  unless  a  settlement  were  fitst 
made  j  whereupon  the  writ  of  replevin  was  issued. 
An  examination  of  the  books  showed  that  the 
defendant  owed  the  plaintiff  about  ^2585  upon 
the  tobacco  furnished  him.  The  defendant 
claimed  a  deduction  because  a  portion  of  the 
tobacco  was  damaged,  and  because  some  of  the 
cigars  had  not  been  paid  for.  Had  the  cigars  in 
controversy  gone  into  the  possession  of  Sellers  & 
Radey,  they  would  have  been  indebted  to  the 
defendant  in  the  sum  of  several  hundred  dollars. 
Neither  this  amount,  nor  any  part  of  it,  was  ten- 
dered to  the  defendant  before  his  refusal  to  part 
with  the  cigars  and  the  issuing  of  the  writ. 

It  was  in  evidence  on  behalf  of  the  plaintiff 
that  when  the  boxes  were  stamped,  prior  to  the 
intended  shipment,  an  agreement  was  made 
with  the  defendant  by  which  they  were  to  be 
taken  away,  and  a  full  and  final  settlement  was 
afterwards  to  be  made ;  this  was  denied  by  the 
defendant. 

Ross,  P.  J.,  charged  the  jury,  inter  alia: 
"  There  are  but  two  questions  for  yoiu:  consider- 
ation in  this  case:  (i)'Was  the  plaintiff,  at  the 
time  the  cigars  were  replevied,  entitled  to  the 
possession  of  the  cigars  ?  (2)  What  amount,  if 
anything,  the  defendant  had  the  right  to  re- 
cover  

"  I  am  requested  to  charge  you  that,  inasmuch 
as  it  appears  that  the  work  in  manufacturing  the 
cigars  had  not  been  fully  paid  at  the  impetration 
of  the  writ,  Mr.  Mathias  had  the  right  to  retain 
them  as  security  for  his  payment,  and  that  the 
plaintiffs  had  no  right  to  the  possession  of  the 
cigars  until  they  had  paid  this  amount,  or  ten- 
dered its  payment.  It  is  true,  gentlemen,  that  a 
meclmnic  or  a  manufacturer  has-  a  lien  upon 
goods,  on  which  or  over  which  he  has  expended 
his  labor,  until  he  is  reimbursed.  Thus,  if  I 
give  a  tailor  cloth  out  of  which  he  is  to  make  me 
a  suit  of  clothes,  he  may  hold  the  garments  until 
I  pay  him  for  his  labor,  or  offer  to  pay  him  by 
tender  legally  made. 

**  [Were  it  not  for  a  comparatively  recent  de- 
cision of  our  Court  of  last  resort,  1  should  rule 
that  this  action  could  not  be  maintained  because 
the  amount  is  still  due,  being  over  I200,  and 
there  is  no  evidence  of  any  tender;  but  in  a 


recent  case  a  rule  has  been  adopted  in  cases  of 
this  character,  and  it  is  declared  that  in  actions 
of  this  class,  when  goods  are  the  subject  of  a  lien 
or  cliarge,  the  charge  upon  them  can  be  enforced 
by  way  of  recoupment.  (Macky  v.  Dillinger,  23 
P.  F.  S.  85.)  .... 

**I  charge  you,  therefore,  that  the  existence 
of  a  balance  due  the  defendant,  for  work  done  in 
manufacturing  these  cigars,  will  not  defeat  the 
plaintiff's iright  to  maintain  this  form  of  action.] 

**The  same  rule  will  apply  to  the  other 
groimds  of  defence.  You  will  consider  them. 
If  you  find  they  are  valid  and  just  cases  for  which 
the  defendant  ^should  be  compensated,  you  will 
reduce  your  verdict,  if  you  should  find  for  the 
plaintiff,  by  the  sums  which  you  shall  ascertain 
to  be  a  just  admeasurement  of  the  defendant's 
rights.*' 

The  following  points  were  presented  by  the 
defendant:  (i)  If  the  jury  find  that  if  upon  the 
delivery  of  the  cigars  to  Sellers  there  Would  have 
been  anything  due  Xcf  Mathias  upon  the  price, 
the  plaintiff  cannot  recover  in  this  case  without 
a  tender  of  the  amount,  so  due  before  suit. 

Answer,  We  decline  to  affirm  this  point ;  and 
for  further  answer,  we  refer  to  the  general  charge. 

(2)  Mathias  had  a  right  to  retain  the  cigars 
until  the  payment  of  the  price  agreed  upon,  and 
if  any  of  the  price  remained  unpaid,  the  plaintiffs 
had  no  right  to  maintain  this  action  without  first 
tendering  to  the  defendant  the  full  amount  due. 

Answer,  If  the  conclusions  stated  in  this  point 
be  true  as  matters  of  law  and  fact,  the  plamtiffs 
cannot  maintain  this  action,  unless  they  first  ten- 
dered the  defendant  the  amount  in  full  of  the 
unpaid  purchase  money,  df  which  there  is  no 
evidence. 

Verdict  for  plaintiffs  in  the  sum  of  I2809.14 
and  six  cents  costs  and  judgment  thereon.  The 
defendant  took  this  writ,  assigning  as  error  the 
answers  to  his  points  and  that  portion  of  the 
charge  quoted  in  brac*kets. 

£,  M.  Boyer  (/.  Wright  Apple  with  him),  for 
the  plaintiff  in  error.  Every  bailee  for  hire  who 
by  his  labor  and  skill  has  imparted  an  additional 
value  to  the  goods,  has  a  lien  upon  the  property 
for  his  compensation. 

2  Kent's  Commentaries,  635. 
Story  on  Bailment,  440. 
Mclntyre  v.  Carver,  2  W,  &  S.  392. 
Pierce  t/.  Sweet,  9  Casey,  151. 
Hoover  v,  Epler,  2  Sm.  524. 

The  ruling  of  the  Court  below  was  based  on  a 
misinterpretation  of  the  case  of  Macky  v,  Dil- 
linger. The  language  of  the  opinion  was  quite 
correct  when  applied  to  that  particular  case,  or 
to  the  class  of  cases  to  which  it  might  be  said  to 
belong.  But  surely  it  could  not  have  been  in- 
tended to  apply  to  actions  of  replevin  in  general, 
where  there  is  an  existing  lien  in  fevor  of  the 
defendant.    K  it  is  to  be  so  understood,  then  it 
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sweeps  away  the  old  and  well-settled  characteris- 
tics of  this  form  of  action,  and  the  right  to  retain 
possession  is  converted  into  a  new  right,  which 
is  nothing  else  than  the  right  of  set-off.  If  it 
does  not  mean  this,  then  the  right  to  recoupment 
comes  in  only  when  the  right  of  possession  does 
not  exist.  Macky  brought  himself  within  the 
principle,  that  when  a  party  refuses  delivery  ex- 
cept upon  terms  to  which  he  is  not  entitled,  he 
waives  his  right  to  a  tender  on  the  terms  which 
otherwise  he  could  demand,  as  an  act  precedent 
to  the  bringing  of  the  suit  against  him.  After 
that  it  is  true  his  only  remedy  is  by  way  of  re- 
coupment. This  is  the  ground  upon  which  the 
ruling  in  Macky  v,  Dillinger  is  expressly  put. 
James  Boyd,  for  the  defendant  in  error. 
The  points  presented  were  irrelevant  to  the 
issue.  The  question  of  a  lien  was  not  raised  by 
the  pleadings. 

Gillespie  v.  Goddard,  I  Pittsburgh  R.  306. 

2  Troubat  &  Haly,  182,  ed.  1853. 

Pearle  v.  Bridges,  3  Saunders,  402. 

Smith  V.  NcNeal,  18  Sm.  164. 

Aiken  v.  Stewart,  13  Id.  33. 

Reber  v,  Wright,  18  Id.  471. 
But  aside  from  this,  the  case  is  ruled  by  Macky 
V,  Dillinger. 

If  the  jury  found  the  fact  of  waiver,  then  the 
case  is  ruled  by 

Lee  v»  Gould,  1 1  Wr.  398. 

May  6,  1878.  The  Court.  In  the  fall  of 
1872  Sellers  and  Radey,  the  plaintiffs  below,  en 
tered  into  an  agreement  with  Mathias,  the  de 
fendant,  to  furnish  him  with  tobacco  at  prices 
that  were  specified.  This  tobacco  was  to  be 
worked  up  by  the  defendant  into  cigars  of  such 
kinds  and  brands  as  the  plaintiffs  from  time 
to  time  should  designate.  Fixed  prices  for  the 
manufacture  of  the  cigars  according  to  their 
quality  were  to  be  allowed,  and  advances  were 
to  be  made  by  the  plaintiffs  to  the  defendant  for 
stamps  and  wages  as  the  work  should  be  done 
and  the  cigars  be  delivered.  On  the  6th  of  No- 
vember, 1873,  the  defendant  had  manufactured 
90,000  cigars,  which  were  in  his  possession. 
The  stamps  for  them  were  procured  and  paid  for 
by  the  plaintiffs,  who  alleged  at  the  trial  that  an 
agreement  was  then  made  with  the  defendant  by 
which  they  were  to  take  them  away  when  stamped, 
and  a  full  and  final  settlement  was  afterwards  to 
be  made.  Under  this  agreement  the  plaintiffs 
insisted  that  the  right  the  defendant  possessed  to 
retain  the  cigars  as  security  for  the  balance  due 
for  their  manufacture  had  been  waived.  There 
was  conflicting  evidence  on  this  branch  of  the 
case,  the  defendant  denying  the  existence  of 
the  supplementary  agreement.  The  question 
was  one  of  fact  for  the  jury,  but  it  does  not  ap- 
pear to  have  been  submitted.  As  the  Court  held 
that  the  defendant  was  not  in  any  event  entitled 


to  a  lien,  it  became  unimportant  to  ascertain 
whether  it  had  or  had  not  been  waived.  When 
the  replevin  issued,  the  balance  of  the  account  of 
the  plaintiffs  against  the  defendant  was  $2585. 40. 
This  sum  included  ^450  paid  for  stamps  on  the 
6th  of  November,  1873,  and  $54.65  paid  to  the 
sheriff,  apparently  for  expenses  in  the  action. 
The  value  of  the  90,000  cigars  the  defendant  had 
made  was  shown  by  the  testimony  to  be  $2820. 

Including  in  the  charges  against  him  the  $54-65 
paid  to  the  sheriff,  there  was  due  to  the  defen- 
dant, therefore,  the  sum  of  $234.60.  Suit  was 
brought  without  payment  or  tender  of  the  amount, 
and  the  Court  charged  at  the  trial  that  the  exist- 
ence of  a  balance  for  work  done  in  iDanufactur- 
ing  the  cigars  did  not  defeat  the  right  of  the 
plaintiffs  to  maintain  the  action. 

It  has  long  been  a  settled  rule  of  the  common 
law  that  goods  deposited  with  a  tradesman  or 
artisan  for  manufacture  or  repair  are  subject  for 
the  work  done  on  them  to  a  specific  lien.  Thus 
a  tailor  who  has  made  a  suit  of  garments  out  of 
the  cloth  delivered  to  him,  is  not  bound  to  de- 
liver the  suit  to  his  employer  imtil  he  is  paid  for 
his  services.  Neither  is  a  ship  carpenter  bound 
to  restore  the  ship  which  he  has  repaired ;  nor  a 
jeweller  the  gem  which  he  has  set,  or  the  seal 
which  he  has  engraved ;  nor  an  agister  the  horse 
which  he  has  taken  on  hire,  until  their  respectiv^e 
compensations  are  paid.  (Story  on  Bailments, 
§  440,  and  the  cases  there  cited.)  Though  the 
right  of  lien  probably  originated  in  those  cases 
in  which  there  was  an  obligation,  arising  out  of 
the  public  employment,  to  receive  the  goods,  it 
is  not  now  confined  to  that  class  of  persons:;  a 
particular  lien  is  given  by  the  common  law  to 
any  one  who  takes  property  in  the  way  of  his 
trade  or  occupation,  to  bestow  labor  and  expense 
upon  it.  And  it  exists  equally  whether  there  be 
an  agreement  to  pay  a  stipulated  price,  or  only 
an  implied  contract  to  pay  a  reasonable  price. 
(2  Kent's  Com.  635.)  It  was  said  by  Holroyd, 
J.,  in  Crawshay  v.  Homfray  (4  Barn,  and  Aid. 
50),  that  the  principle  laid  down  in  Chase  v. 
Westmore  (5  Maule  &  Sei.  180),  where  all  the 
cases  came  under  the  consideration  of  the  Court, 
was  this:  that  a  special  agreement  did  not  of 
itself  destroy  the  right  to  retain,  but  that  it  did 
so  only  where  it  contained  some  special  term  in- 
consistent with  that  right.  In  2  Selwyn's  Nisi 
Prius,  540,  the  rule  is  stated  to  be  that  the  right 
of  detaining  a  thing  until  the  money  due  upon  it 
be  paid,  may  be  waived  by  a  special  agreement 
as  to  the  time  or  mode  of  payment,  but  not 
merely  by  an  agreement  for  the  payment  of  a 
fixed  sum.  The  existence  of  the  principle  in  its 
full  reach  has  been  recognized  in  Pennsylvania. 
Mclntyre  v.  Carver  (2  W.  &  S.  392)  was  a 
replevin  for  thirty-four  panel  doors,  which  Mc* 
Intyre  had  made  from  lumber  delivered  to  him 
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by  Carver.  The  suit  was  brought  without  pay- 
ment or  tender  of  payment  for  the  work  Mcln- 
tyre  had  done ;  but  whilst  it  was  pending,  the 
money  was  offered  and  received.  It  was  held 
that  the  tender  and  acceptance  came  too  late  to 
help  the  plaintiff.  "The  suit  was  brought,** 
Chief  Justice  Gibson  said  in  entering  the  judg- 
ment, **  before  the  right  of  action  was  complete, 
and  such  a  defect  cannot  be  cured  by  any  subse- 
quent act,  except  a  binding  agreement  not  to 
teke  advantage  of  it."  In  Pierce  v.  Sweet  (9 
Casey,  151)  it  was  decided  that  a  bailee  to  whom 
logs  had  been  delivered  to  be  converted  into 
boards,  had  a  lien  on  them  for  his  labor,  inde- 
,  pendent  of  any  special  agreement,  and  that  he 
could  maintain  an  action  against  an  execution 
creditor  of  the  bailor  by  whom  they  had  been 
taken  out  of  his  possession.  It  is  clear,  under 
all  the  precedents,  that,  unless  the  defendant 
here  waived  his  lien  by  some  such  new  agree- 
ment as  that  which  the  plaintiffs  set  up  at  the 
trial,  he  had  the  right  to  retain  the  cigars  in 
controversy  until  he  was  paid  for  the  work  he 
had  done  in  making  them. 

Nothing  that  was  decided  in  Macky  v,  Dil- 
linger  (23  Sm.  85)  was  in  conflict  with  the  set- 
tled law  of  lien.  Dillinger  consigned  goods  to 
Moorehead,  who  advanced  ^1500  on  them,  and 
then  pledged  them  with  other  property  to  Macky 
to  secure  a  loan  for  I3700.  Macky  knew  they 
belonged  to  Dillinger.  When  they  were  de- 
manded by  Dillinger,  Macky  refused  to  deliver 
them  except  on  the  condition  that  his  loan  to 
Moorehead  should  be  paid.  Nothing  was  said 
at  the  time  of  Moorehead's  advances,  and  in  the 
action  of  replevin  which  Dillinger  brought,  it  was 
held  that  Macky  had  no  right  to  set  up  Moore 
head's  lien  in  his  own  defence;  that  as  against 
him  Dillinger  could  maintain  his  action  without 
tendering  repayment  either  of  the  loan  made  by 
himself  or  of  the  advance  made  by  Moorehead; 
and  that  the  amount  of  the  advance  could  be  re- 
couped from  the  damages  Dillinger  was  entitled 
to  recover.  The  decision  was  stated  in  the 
opinion  of  the  present  Chief  Justice  to  rest  on 
**the  general  doctrine  of  tender,  that  when  a 
party  declines  to  accept  payment  or  performance 
except  in  a  particular  way  to  which  he  is  not  en- 
titled, he  cannot  insist  that  the  action  is  prema- 
turely brought." 

At  the  argument  here  the  ground  was  taken 
that  the  pleadings  did  not  present  the  issue  tried 
in  the  Court  below,  and  that  the  question  of  the 
defendant's  right  to  a  lien  on  the  cigars  in  con- 
troversy could  not  be  raised  under  the  pleas  of 
non  cepit  and  property.  If  the  point  had  been 
made  at  the  trial,  it  may  be  that  under  the  au- 
thority of  Gillespie  v,  Goddard  (i  Pittsburgh  R. 
306)  a  special  plea  would  have  been  required  to 
be  filed,  although  in  the  current  practice  of  our 


courts,  questions  of  lien  and  of  general  and 
qualified  ownership  have  usually  been  determined 
upon  the  pleas  that  were  entered  here.  Non 
cepit  and  property  were  pleaded  in  Mclntyre  v. 
Carver.  In  Murray  v.  Paisley  (i  Yeates,  197) 
the  plea  was  property,  absque  hoc,  under  which 
the  defendant  offered  to  show  a  submission  and 
award,  establishing  his  right  to  retain  the  goods 
in  suit  in  a  certain  defined  contingency.  The 
Court  said :  **  The  evidence  is  certainly  admissi- 
ble. The  defendant  is  at  liberty  under  his  plea 
to  show  either  a  general  or  special  property  in 
himself,  either  by  bill  of  sale,  delivery  from  the 
plaintiff,  contract,  or  otherwise.  The  defendant 
is  not  bound  to  give  information  to  his  adversary 
under  what  pretensions  he  claims  the  article  in 
question.  *  *  The  plea  of  property  imposes  on  the 
plaintiff  the  necessity  of  establishing  his  title  and 
the  right  of  exclusive  possession.  (Reinheimer 
V,  Hemingway,  11  Casey,  432.)  But  it  is  not 
proposed  to  inquire  into  the  scope  and  force  of 
Gillespie  v,  Goddard  as  a  precedent.  Whatever 
the  abstract  rule  might  be  held  to  be,  it  is  too 
late  to  invoke  it  now.  The  points  were  pre- 
sented to  the  Court  by  the  defendant's  counsel, 
and  the  jury  were  charged  in  reference  to  them 
without  objection  or  remonstrance.  Where  par- 
ties have  gone  to  trial  on  the  merits  of  a  cause, 
this  Court  has  refused  to  reverse,  although  the 
pleadings  made  no  issue  for  the  jury.  (Lewis- 
burg  R.  R.  Co.  V,  Stees,  27  P.  F.  S.  332.) 
"In  this  State,"  Judge  Sharswood  said  in  that 
case,  **it  is  settled  that  the  omission  to  compel 
the  opposite  party  to  perfect  the  pleadings  be- 
forehand, is  a  tacit  agreement  to  waive  matters 
of  form,  just  as  going  to  trial  on  a  short  plea  is  a 
waiver  of  the  right  to  demand  a  plea  in  full 
form."  The  merits  of  the  cause  were  presented 
by  the  parties  precisely  as  if  a  special  plea  had 
been  upon  the  record. 

The  points  really  contested  in  the  Common 
Pleas  are  brought  up  fairly  for  review,  and  form 
the  only  issues  which,  with  justice  to  the  defend- 
ant and  his  counsel,  this  court  can  reach. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Woodward,  J.  Agnew,  C.  J. 
absent. 


Jan.  »77,  68. 


Newton's  Appeal. 
MacEuen's  Estate. 


Jan.  25,  1878. 


Contracts — Decedenfs  estate — Orders  upon  a 
tMrd  person  for  payment  of  money — Equitable 
assignment  of  fund — Evidence  of  indebtedness 
as  against  general  estate  of  decedent. 

About  eighteen  months  before  his  death  M.,  the  benefi* 
daiy  under  a  trust  fur  a  spendthrift  son,  drew  an  order 


Digitized  by 


Google 


522 


WEEKLY  NOTES  OF  CASES. 


upon  his  trustees  to  pay  to  B.  ^ooo  "in  consideration  of 
her  kind  services."  The  same  persons  were  his  trustees 
as  well  as  executors  of  his  father,  and  in  the  latter  capa- 
city held  a  fund  of  I4000,  which  had  been  received  by 
their  testator  as  guardian  of  M.,  but  which  had  not  been 
handed  him  when  he  came  of  age,  nor  had  he  ever  filed 
an  account  thereof.  The  order  was  not  presented  to  the 
trustees  nor  accepted  by  them,  but  after  M.*s  death  was 
presented  by  B.  as  a  claim  against  his*estate: 

Held^  That  it  was  evidence  of  indebtedness  as  against 
his  individual  estate,  and  that  the  claim  was  properly 
allowed. 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia county. 

This  was  an  appeal  from  a  decree  confirming 
the  adjudication  of  the  account  of  the  executors 
of  Malcolm  MacEuen,  deceased. 

The  decedent  died  April  23,  1875,  having  by 
his  will,  dated  June  14,  1873,  bequeathed  all  of 
his  estate  to  the  accountants,  Adelia  and  Silah 
Newton,  who  were  also  appointed  executors. 

Dr.  Thomas  MacEuen,  father  of  the  decedent, 
had  died  in  March,  1873,  having  by  his  will 
given  to  his  executors  one-half  of  his  residuary 
estate,  to  be  held  for  the  benefit  of  his  son  Mal- 
colm, without  any  liability  for  his  debts,  and 
with  the  usual  clauses  of  a  trust  for  a  spendthrift 
son.  In  the  year  1844,  Dr.  MacEuen  had  re- 
ceived, as  guardian  for  his  son,  a  sum  of  money 
due  him  as  a  legacy,  but  he  had  never  filed  any 
account  therefor.  Malcolm  MacEuen  was  a  man 
of  very  intemperate  habits  and  difficult  to  con- 
trol. He  had  been  boarding  with  Mrs.  E.  C.  Bar- 
ton for  about  five  years  before  his  death,  and 
received  from  her  great  kindness  and  unusual 
attention.  On  September  27,  1873,  he  gave  to 
Mrs.  Barton  the  following  order: — 

"  The  trustees  of  my  father's  estate  will  please  pay  to 
Mrs.  E.  C.  Barton,  on  my  account,  in  consideration  of 
her  kind  services  to  me,  the  sum  of  two  thousand  dollars 
(I2000).  Malcolm  MacEuen. 

Saturday,  Sept.  27, 1873." 

It  was  in  evidence  that  he  had  previously  given 
to  Mrs.  Barton  an  order  somewhat  similar  to 
this,  which  he  destroyed,  stating  that  it  had  no 
consideration  expressed,  and  that  the  second 
would  be  good  on  this  account.  His  board  bill 
was  paid  in  full  after  his  death.  The  order  was 
never  presented  to  the  trustees  before  his  death. 
In  February,  1874,  the  executors  of  Dr.  MacEuen 
filed  his  guardianship  account,  showing  a  balance 
of  ^4019.93  due  the  estate  of  Malcolm  MacEuen. 
When  the  account  of  the  executors  of  Malcolm 
MacEuen  was  audited,  Mrs.  Barton  presented 
this  order  as  a  claim  against  the  estate,  and  al- 
though objected  to  on  behalf  of  the  legatees,  it 
was  allowed  by  the  auditing  Judge,  with  interest 
from  April  23,  1876,  that  being  one  year  from 
the  date  of  his  death.  The  decree  of  the  Court 
confirming  this  adjudication  was  appealed  from 
by  the  legatees.  (Reported  in  the  Court  below, 
3  Weekly  Notes,  158.) 


John  B,  Thayer y  for  appellants. 
The  order  was  without  consideration  andfoid. 
The  relations  of  the  parties,  the  amoimt  vA 
character  of  the  instrument,  the  eidstence  of  a 
previous  paper  without  the  words  **kind  ser- 
vices," the  omission  to  present  it  for  payment, 
the  payment  in  full  of  a  high  rate  of  board,  and 
the  absence  of  proof  of  any  services  rendered  in 
expectation  of  reward  except  those  paid  for, 
show  this.  There  was  no  precedent  moral  obli- 
gation to  sustain  it. 

Addison  on  Contracts,  15. 

Wennall  v,  Adney,  3  Bos.  &  Pull.  249,  and  note. 
No  bill  of  exchange  given  by  the  maker  to  the 
payee  as  a  gift  inter  vivos  can  be  enforced  by 
action  at  the  suit  of  the  donee. 

Byles  on  Bills,  227. 

Mines  v,  Dawson,  5  Excheq.  948. 
It  cannot  be  sustained  as  a  testamentary  dispo- 
sition, and  it  is  void  as  an  equitable  assignntent, 
being  without  delivery  and  not  an  irrevocable 
disposal  of  the  chose  in  action. 

Longstaff  v.  Rennison,  ii  Eng.  L.  &  Eq.  R.  269. 

Grewifield*s  Estate,  12  Harris,  232. 
It  was  not  presented  for  acceptance  within  a 
reasonable  time,  even  if  it  could  be  regarded  in 
the  light  of  a  bUl  of  exchange. 
Arthur  M.  Burton,  contra. 
This  was  a  positive  direction  to  the  trustees, 
who  were  also  the  executors  of  his  father's  estate, 
to  pay  I2000  to  Mrs.  Barton,  and  constituted  an 
equitable  assignment  of  the  fund  against  which 
it  was  drawn. 

Nesmith  v.  Drum,  8  W.  &  S.  9. 

Story's  Eq.  Juris.,  {{  1044-47. 

The  authorities  agree  that  where  imsolicited 

services  have  been  rendered,  the  recipient  is 

under  a  moral  obligation  to  repay  them,  which  is 

sufficient  to  support  a  subsequent  promise  to  do  so. 

Cooper  V,  Martin,  4  East,  76. 

Cunningham  v,  Garvin,  10  B.  366. 

Landis  v,  Royer,  9  Sm.  95-9S. 
A  gift  will  be  supported  in  equity  if  the  donor 
clearly  manifests  his  intention  to  make  it,  and 
does  all  in  his  power  to  pass  the  property. 
Where,  as  in  this  case,  it  is  impossible  to  effect  a 
manual  delivery,  it  is  sufficient  if  the  donor  by 
some  unequivocal  act  shows  an  intention  to  con- 
fer a  present  interest. 

Crawford's  Appeal,  1 1  Sm.  52. 
This  order  was  foimded  upon  such  a  consider- 
ation as  would  give  Mrs.  Barton  a  claim  upon 
his  general  estate,  irrespective  of  the  assignment 
of  any  part  of  this  particular  fund,  and  was  there- 
fore proper  evidence  of  indebtedness  to  her  by 
the  estate. 

Cottrell's  Appeal,  4  W.  N.  C.  237. 
Thayer  in  reply.  If  this  was  an  equitable  as- 
signment it  was  an  assignment  of  the  income 
which  he  was  entitled  to  from  the  trustees,  and 
cannot  be  an  assignment  of  part  of  a  totally  dif- 
ferent fund  in  their  hands  as  executors. 
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February  4,  1878.    The  Court.     The  order 
on  the  trustees  of  Thomas  MacEuen,  the  father, 
did  not  make  the  trust  in  their  hands  liable  for 
the  debt  of  Mrs.  E.  C. Barton,  for  it  was  con- 
trary to  the  terms  of  the  trust.     But  the  estate  of 
Thomas  MacEuen  was  indebted    to  Malcolm 
MacEuen,  the  son,  for  a  legacy  received  by  the 
fether  for  his  son.     This  money  in  the  hands  of 
Malcolm's  executors  was  liable  to  the  payment  of 
his  debt,  being  a  property  outside  of  the  trust. 
Now  though  the  order,  as  such,  was  inoperative, 
it  was  evidence  of  the  debt  expressed  upon  its 
iace,  and  hence  was  property  collectible  out  of 
the  estate  of  Malcolm  in  the  hands  of  his  execu 
tors.    We  discover  no  error,  and  the  decree  of 
the  Orphans'  Court  is  therefore  affirmed  with 
costs  to  be  paid  by  the  appellants,  and  the  appeal 
is  dismissed. 

Per  Curiam. 

Sharswood,  J.,  absent. 


^fmxMiXi  iJleas— lEquitg. 


C.  p.  No.  3.  Feb.  5,  1878. 

Peters  et  al.  v.  Kerper  et  aU 

An  executor  buying  at  his  own  sale  holds  the  pro- 
perty in  trust  for  those  interested- — Limitations 
—Act  of  April  22 y  l8s6 — Time  at  which  the 
limitation  begins  to  run — Act  of  March  26, 
178s — Time  at  which  rents  ^  interest,  and  in- 
come accrue —  When  averments  in  a  bill  must  be 
denied — Trustee  ex  maleficio —  Violation  of  con- 
fidence. 

Hearing  on  bill  and  supplemental  bill>  answers 
and  examiner's  report. 

From  the  bill  in  equity  filed  by  Mary  Ann 
Peters,  widow,  and  William  R.  Peters,  Kate 
Marple,  with  George  W.  Marple,  her  husband, 
and  Emma  S.  Peters,  children  of  George  W. 
Peters,  deceased — the  supplemental  bill  filed  by 
Isabella  Peters,  widow  of  Jacob  Peters,  deceased 
—the  answer  of  the  defendants,  Josiah  Kerper 
and  Robert  Cresswell,  executors  of  the  will  of 
Jacob  Peters,  Junior,  deceased,  and  guardians  of 
Jacob  Peters,  3d — and  the  testimony  taken  be- 
fore an  examiner,  the  following  facts  appeared : — 
The  said  Jacob  Peters  died  March  it,  1854, 
leaving  a  last  will  and  testament,  in  which  he  de- 
vised, inter  alia,  certain  real  estate  to  three  of 
his  children,  the'said  Jacob  Peters,  Jr.,  Levi  R. 
Peters,  and  the  said  George  W,  Peters,  subject  to 


certain  charges,  and  of  which  he  appointed  as 
executors,  Jacob  Peters,  Jr.,  Levi  R.  Peters, 
Charles  Hebner,  and  Robert  Cresswell.  Levi 
R.  Peters  died  June  21,  1857.  George  W. 
Peters  died  October  24,  i860,  leaving  a  will,  in 
which  he  devised  and  bequeathed  all  the  rents 
and  interest  of  his  estate  to  his  wife,  Mary  Ann, 
for  the  maintenance  of  his  children,  viz.,  Wil- 
liam R.,  who  was  bom  May  15,  1850,  Kate, 
bom  May  3,  1852,  and  Emma  S.,  bom  Febra- 
ary  25,  1855,  until  his  youngest  child  should 
come  of  age;  upon  the  happening  of  which 
event  two-thirds  of  his  estate  were  to  be  divided 
among  his  children,  and  the  rents  and  interest  of 
the  remaining  third  to  be  received  by  his  wife. 
The  said  real  estate  of  Jacob  Peters  was  divided 
into  parcels,  numbered  i,  2,  3,  4,  5,  and  7,  and 
No.  I  was  subdivided  into  two  portions.  The 
surviving  executors  of  Jacob  Peters  being  anxious 
to  wind  up  the  estate,  obtained  an  order  from 
the  Orphans'  Court  for  the  sale  of  the  real  estate, 
and  it  was  arranged  between  them  that  one  of 
them,  Jacob  Peters,  Jr.,  should  through  an  agent, 
John  Gay,  buy  the  parcels,  Nos.  i,  2,  3,  4,  and 
5,  at  a  valuation,  he  saying  that  in  the  event  of 
a  sale  by  him  at  an  advance  within  a  reasonable 
time,  he  would  divide  the  advance  so  obtained 
between  the  heirs  of  his  brothers,  Levi  R.  and 
George  W.,  and  himself.  The  properties  were 
sold  March  16, 1864,  in  parcels  as  described,  and 
together  with  No.  7,  were  purchased  by  Gay. 
He  conveyed  them  June  9,  1864,  to  Jacob 
Peters,  Jr.,  in  fee.  There  was  evidence  that  the 
arrangement  thus  carried  out  prevented  other 
persons  from  bidding  at  the  sale.  The  price  paid 
was  132,000,  clear,  and  the  testimony  as  to  value 
ranged  from  150,000  to  190,000.  On  the  14th 
of  October,  1864,  Jacob  Peters,  Jr.,  made  an 
agreement  to  sell  the  five  parcels  for  155,000, 
but  being  unable  to  make  a  title,  because  of  his 
having  purchased  at  his  own  sale,  the  matter  was 
dropped. 

It  was  averred  in  the  bill  that  after  the  sale 
Jacob  Peters,  Jr.,  admitted  to  one  of  the  com- 
plainants that  they  still  retained  their  interest  in 
the  real  estate,  and  he  promised  to  provide  for 
them  in  his  will.  It  was  further  averred  in  the 
bill  that  the  complainants  did  not  know  of  the 
arrangement  made  by  Jacob  Peters,  Jr.,  until 
after  his  death,  and  it  was  averred  in  the  supple- 
mental bill  that  the  complainant,  Isabella  Peters, 
did  not  know  of  it  until  she  had  read  the  bill 
The  answer  did  not  deny  these  statements. 

Tacob  Peters,  Jr.,  died  July  8,  1876,  leaving  a 
will,  in  which  he  devised  the  said  real  estate  to 
his  son,  Jacob  Peters,  3d,  in  fee,  and  of  which 
he  appointed  the  defendants,  Kerper  and  Cress- 
well, his  executors.  Jacob  Peters  had  a  posthu- 
mous son,  Howard  Peters,  who  was  born  Sep- 
tember 14,  1854,  and  died  February  2,  1856, 
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through  whom    his    mother,    the  said  Isabella 
Peters,  claimed. 

The  bill,  which  was  filed  January  19,  1877, 
prayed  that  it  might  be  decreed  that  Jacob 
Peters,  Jr.,  was  a  trustee  during  his  lifetime  of 
the  interests  of  the  complainants,  and  that  the 
defendants,  as  executors  and  guardians,  be  di- 
rected to  account  for  the  rents  and  profits. 

Barger  and  GrosSy  for  the  complainants  in 
the  bill,  and  J,  Davis  Duffield^  for  those  in  the 
supplemental  bill. 

An  executor  piu-chasing  at  his  own  sale, 
whether  it  be  private  or  public,  and  without  regard 
to  his  honesty  of  intent,  takes  a  voidable  title. 

Bruch  t/.  Lantz,  2  Rawle,  392. 

Painter  v.  Henderson,  7  Barr,  48. 

Herr's  Estate,  I  Grant,  272. 

Beeson  v,  Beeson,  9  Barr,  279. 

Rham  v.  North,  2  Yeates,  117. 

Pennock*s  Appeal,  2  Har.  446. 

Musselman  v,  Eshelman,  10  Barr,  394. 

Chorpenning's  Appeal,  8  Cas.  315. 

Gilbert's  Appeal,  28  Sm.  266. 

Webb  V,  Dietrich,  7  W.  &  S.  401. 

Campbell  v,  McLain,  I  Sm.  200. 

Shuman's  Appeal,  3  Cas.  64. 

Rosenberger's  Appeal,  2  Cas.  69. 
Under  the  Act  of  ^Lirch  26,  1785,  §  2  (Purd. 
Dig.  927,  pi.  3)  the  bar  of  the  statute  does  not 
begin  to  run  until  a  right  of  ent}  y  or  action  ac- 
crues, viz. ,  where  there  is  a  precedent  particular 
estate,  it  does  not  begin  to  run  against  the  re- 
mainder man  until  it  vests  in  possession. 

Hall  V,  Vandegrift,  3  Binney,  374. 

Shepley  z/.  Lytle,  6  Watts,  500. 

Poe  V,  Foster,  4  W.  &  S.  355. 

Marple  v.  Myers,  2  Jones,  125. 

Gemet  v,  Lynn,  7  Cas,  94. 

Montgomery's  Estate,  3  Brewst.  306. 

Miltcnberger  v,  Croyle,  3  Cas.  170. 
The  rents  accrue  from  day  to  day,  and  the 
widow's  title  to  the  rents  to  February  28,  1876, 
was  only  a  chattel  interest.  The  rule  in  freehold 
estates,  that  a  devise  of  the  rents  and  profits  is  a 
devise  of  the  land,  does  not  apply. 

The  widow,  therefore,  is  entitled  to  an  ac- 
count of  all  the  rents  and  profits  for  a  period  of 
five  years  before  suit  brought,  to  February  28, 
1876;  and  from  that  period  she  will  be  entitled 
to  one-third  of  the  rents  and  a  conveyance  of 
one-third  for  life.  The  title  to  the  two-thirds 
did  not  vest  in  possession  as  to  the  children  until 
February  28,  1876,  and  the  title  to  the  remain- 
ing third  will  not  vest  in  possession  until  the 
death  of  the  mother. 

No  act  will  amount  to  a  confirmation  of  an 
impeachable  transaction,  unless  the  party  has 
been  aware  of  the  fraud  and  is  also  aware  that 
his  act  will  have  the  effect  of  confirming  it. 

Murray  v.  Palmer,  2  Sch.  &  Lefroy,  486. 

Hill  on  Trustees,  star  pages  168-169. 
When  the  defence  is  not  put  upon  the  ground 
of  the  lapse  of  time  and  knowledge  by  plaintiff 
of  material  facts,  the  plaintiff  is  not  called  upon 


to  prove  his  real  situation  and  the  time  when  he 
first  discovered  the  deception  practised  upon 
him. 

Doggett  V.  Emerson,  3  Story,  740. 
General  rumor  of  the  fiaict  is  not  sufficient  to 
place  a  party  on  inquiry. 

Maul  et  al,  v.  Rider,  9  Sm.  167. 
There  was  fraud  in  not  carrying  out  his  agree- 
ment with  his  co-executors  and  selling  the  pro- 
perty at  the  advanced  price  offered  for  it,  when 
he  could  have  made  title  to  it  by  the  proper 
proceedings,  and  this  was  such  a  fraud  as  to 
make  him  a  trustee  fx  maleficio, 

Wolford  V.  Herrington,  24  Sm.  311. 

Beegle  v.  Wentz,  5  Sm.  369. 

Boynton  v,  Housler,  23  Sm.  453. 

Seichrist*s  Appeal,  16  Sm.  237. 

Cook  V,  Cook,  19  Sm.  443. 

Faust  V.  Haas,  23  Sm.  295. 

Sheriff  z/.  Neal,  6  Watts,  534, 

Seylar  v,  Carson,  19  Sm.  81. 
This  fraud  continued  through  his  life,  and  was 
consummated  only  at  his  death  on  July  8,  1876, 
and  there  were  five  years  from  that  date  in  whid 
to  bring  suit. 

Maul  V.  Rider,  i  Sm.  377. 

Church  V  Kulard,  14  Id.  432. 
Even  if  thcic  had  been  possession  of  the  real 
estate  of  Jacob  Peters,  Sr.,  by  his  heirs  under  his 
will  for  twenty-one  years ;  yet  that  possession, 
under  agreement  between  Isabella  Peters  and  the 
heirs  of  Peters,  Sr.,  was  amicable  instead  of  ad- 
verse, the  agreement  giving  her  other  and  differ- 
ent rights  from  those  given  by  the  will  and  in 
lieu  thereof.  The  point,  however,  cannot  appljr 
to  the  subject  of  proceedings  where  everybody's 
rights  have  been  in  abeyance  since  the  date  of 
the' conveyance  to  Jacob  Peters,  Jr.,  June  9, 
1864,  so  far  as  the  limitation  of  twenty-one  yeais 
is  concerned. 
Z>.  W.  Sellers y  contra. 
A  purchase  made  by  an  executor  at  his  own 
sale  creates  a  trust  arising  by  operation  of  law, 
which  in  this  case,  not  having  been  reduced  to 
writing,  was  barred  within  five  years,  and  minors 
or  persons  under  disability  are  not  excepted  from 
its  operation. 

Act  of  April  22,  1856  (Purd.  Dig.  930,  pL  14). 

Warfield  v.  Fox,  3  Sm.  382. 

Folmar's  Appeal,  18  Sm.  482. 

Hegarty's  Appeal,  25  Sm.  517. 

April  27,  1878.  The  Court  (after  stating 
the  facts).  The  facts  developed  in  both  cases 
are  substantially  the  same,  and  as  the  principles 
involved  are  to  a  great  extent  identical,  the  bill 
and  its  supplement  will  (except  as  hereafter  in- 
dicated) be  considered  together. 

What  legal  consequences  flow  from  the  facts 
thus  established  ? 

ist.  Jacob  Peters,  Jr.,  having  purchased  at  hb 
own  sale  as  an  executor,  took  a  title  voidable  by 
heirs  and  devisees.    This  principle  is  so  well 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


525 


settled  as  scarcely  to  need  the  citation  of  an 
authority  to  support  it.  Said  Black,  J.,  in 
Sheuman's  Appeal  (3  Casey,  66),  "It  is  cer- 
tainly not  necessary  to  decide  now  that  an  exe- 
cutor who  buys  at  his  own  sale,  or  what  is  pre- 
cisely the  same  thing,  gets  another  to  buy  for 
him,  holds  the  land  on  the  same  trusts  that  it 
was  subject  to  before  the  sale.'*  Long  before 
that  decision  was  rendered,  the  law  had  been  set- 
tled. In  Beeson  v,  Beeson  (9  Barr,  279),  Bell, 
J.,  discusses  the  whole  subject,  and  there  held 
that  even  when  one  executor  obtains  the  order 
of  sale,  and  the  other  purchases,  a  voidable  title 
only  will  pass. 

Since  these  decisions  were  rendered  the  law 
has  been  stricdy  maintained  down  to  the  present 
time. 

No  matter  whether  a  sale  is  private  or  judicial, 
and  made  with  the  most  honest  intent,  the  policy 
of  the  law  declares  that  it  is  and  must  remain 
voidable  only.  The  purchaser  commits  what  the 
law  calk,  not  indeed  an  actual,  but  a  legal  fraud. 

There  is,  however,  a  statutory  limit  beyond 
which  we  may  not  go,  in  a  case  in  which  nothing 
but  /ega/  fraud  appears.  The  Act  of  April  22, 
1856,  reads  as  follows :  "No  right  of  entry  shall 
accrue  or  action  be  maintained  for  a  specific  per- 
formance of  any  contract  for  the  sale  of  any  real 
estate  .  •  .  or  to  enforce  any  implied  or  result- 
ing trust  as  to  realty,  but  within  five  years  after 
such  contract  was  made,  or  such  equity  or  trust 
accrued,  with  the  right  of  entry,  provided  that  as 
to  any  one  affected  with  a  trust  by  reason  of  his 
fraud,  the  said  limitation  shall  begin  to  run  only 
from  the  discovery  thereof,  or  where,  by  reasona- 
ble diligence,  the  party  defrauded  might  have 
discovered  the  same.*' 

By  the  terms  of  this  Act  the  bar  of  the  statute 
begins  to  run  "within  five  years  after  .  .  .  such 
equity  or  trust  accrued,  with  the  right  of  entry.** 

In  so  far  as  the  rights  of  the  children  of  George 
W.  Peters  to  the  share  of  the  estate  in  contro- 
versy are  concerned,  their  rights  did  not  vest  in 
possession,  as  to  two-thirds  thereof,  until  Febru- 
ary 28th,  1876,  and  as  to  the  remaining  one- 
third  their  title  will  not  vest  in  possession  imtil 
the  death  of  their  mother.  As  to  them  the  stat- 
ute would  seem  to  be  no  bar,  and  they  are  entitled 
to  a  conveyance  of  two-thirds,  and  the  remainder 
in  the  other  third  after  the  death  of  the  mother. 

As  to  the  claim  of  the  widow  of  George  W. 
Peters  the  effect  of  the  statute  is  not  so  clear. 
Guided,  however,  as  we  must  be,  by  analogy,  we 
find  the  authorities  united  in  sustaining  the  prin- 
ciple that  under  the  Act  of  March  26th,  1785,  § 
2,  which  provides  that  "  after  the  expiration  of 
twenty-one  years  next  after  his,  her,  or  their 
right  or  title  to  the  same  first  descended  or  ac- 
CTued,**  the  statute  does  not  begin  to  run  until  a 
right  of  entry  or  action  accrues.     (See  Hall  v, 


Vandergrift,  3  Bin.  374;  Sheply  v.  Lytle,  6 
Watts,  500;  Marple  v,  Myers,  2  Jones,  125; 
Miltenberger  v.  Croyle,  3  C.  170;  Gunet  v. 
Lynn,  7  C.  94.) 

Applying  the  principle  of  the  authorities  to  the 
rights  of  this  widow,  we  agree  with  the  counsel 
for  the  complainants  in  the  first  bill  filed,  when 
they  contend,  that  the  interest  of  the  widow  in 
the  rents  was  but  a  chattel  interest,  and  that  they 
accrued  from  day  to  day. 

The  widow  of  George  W.  Peters  is  therefore 
entitled  to  an  account  of  all  the  rents  and  profits 
for  a  period  of  five  years  before  suit  brought  to 
February  28th,  1876.  From  that  time  she  is  en- 
titled to  one-third  of  the  rents,  and  a  conveyance 
of  one-third  for  life. 

The  principles  above  stated  include  all  the  pro- 
perties bought  by  Jacob  Peters,  Jr.,  in  1864. 

2d.  The  second  point  presented  in  this  case  is 
of  vital  importance  to  the  parties  to  this  suit,  and 
if  decided  for  complainants,  gives  to  our  decree 
a  searching  effect. 

It  is  contended  that  Jacob  Peters,  Jr.,  by  rea- 
son of  his  agreement  with  his  co-executor  to  give 
the  benefit  of  a  re-sale  of  the  properties  pur- 
chased by  him,  at  an  advance  within  a  reasonable 
time,  and  numbered  i,  2,  3,  4,  and  5,  to  the 
heirs  of  his  brothers,  and  we  may  add  the  widow 
of  Jacob  Peters,  Sr.,  as  heir  at  law  of  her  son, 
became  as  to  these  properties  only,  because  he 
failed  to  comply  with  his  agreement,  a  trustee  ex 
maleficio. 

If  Jacob  Peters,  Jr.,  was  indeed  such  a  trustee, 
then  the  proviso  of  the  Act  of  April  22,  1856, 
applies,  for  it  is  enacted,  "  that  to  any  one  affect- 
ed by  a  trust,  by  reason  of  his  frauds  the  said 
limitation  shall  begin  to  run  only  from  the  dis- 
covery thereof,  or  when,  by  reasonable  diligence, 
the  party  defrauded  might  have  discovered  the 
same.** 

The  fraud  here  spoken  of  means,  of  course, 
actual,  as  distinguished  from  legal  fraud. 

We  must  recur  at  this  point  to  the  evidence  in 
the  cause,  for  if  the  discovery  of  what  i^  now 
called  a  fraud,  was  made  more  than  five  years 
before  suit  was  brought,  or  if  the  party  alleged  to 
have  been  defrauded,  might,  by  reasonable  dili- 
gence, have  discovered  the  same,  it  would  be 
useless  to  determine  the  character  of  the  trust,  or 
the  legal  nature  of  the  trustee. 

The  bill  in  paragraph  13  charges,  that  the 
plaintiffs  had  no  knowledge  of  the  existence  of 
the  agreement  until  after  the  death  of  Jacob  Pe- 
ters, Jr.  The  answer  does  not  deny  the  fact, 
and  hence  it  may  be  taken  to  be  admitted. 

Apart  from  this  condition  of  the  case,  it  has 
been  decided,  that  when  the  defence  is  not  put 
upon  the  ground  of  lapse  of  time,  and  knowl- 
edge by  the  plaintiff  of  material  facts,  plaintiff  is 
not  called  upon  to  Drove  his  real  situation  and 
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the  time  when  he  first  discovered  the  deception 
practised  upon  him.  (Doggett  v.  Emerson,  3 
Story,  740.) 

It  is  undeniable,  however,  under  the  evidence, 
that  the  only  persons  who  knew  of  the  agree- 
ment were  the  executors,  their  counsel,  and  the 
auctioneer.  Mr.  Cresswell,  upon  p.  3  of  the  evi- 
dence, says:  <'This  agreement  I  made  in  the 
line  of  my  duty  as  executor,  and  did  not  com- 
municate it  to  any  one  but  the  auctioneer." 
Could  the  parties  interested  by  ''reasonable  dili- 
gence" have  discovered  the  same? 

Under  the  decision  of  the  Court  in  Maul  v. 
Rider  (9  P.  F.  S.  167),  general  rumor  of  a  fact 
is  not  sufficient  to  put  a  party  on  inquiry. 
There  must  be  some  act  or  declaration  from 
an  authentic  source,  which  a  person  would  be 
careless  if  he  did  not  regard.  No  such  act  or 
declaration  or  evidence  thereof  appears  in  this 
case.  Judge  Sharswood,  who  delivered  the 
opinion  of  the  Court,  makes  this  criticism  upon 
the  language  of  the  law:  ''The  words  of  the 
Act  of  Assembly  are  not  '  when  the  party  de- 
frauded might  have  discovered  the  same,'  but 
when  by  'reasonable  diligence'  he  might  have 
done  so.  These  words  are  surely  not  to  be  re- 
jected, and  the  act  construed  as  if  they  were  not 
in  it.  ...  There  must  be  some  reason  to 
awaken  inquiry,  and  direct  diligence  in  the 
channel  in  which  it  would  be  successful.  This 
is  what  is  meant  by  reasonable  diligence." 
Other  authorities  might  be  cited  to  the  same 
point ;  the  above,  however,  is  enough  to  guide  us. 

Under  another  view  of  this  case,  it  is  probable 
that  the  fraud,  if  one  was  perpetrated  by  Jacob 
Peters,  Jr.,  was  not  consummated  until  his  death. 

The  agreement  was  a  continuing  one.  He 
mig:ht  at  any  moment  have  sold  the  properties 
during  his  lifetime,  and  divided  the  proceeds, 
or  he  might,  by  his  will,  have  made  a  proper 
provision  for  those  whose  interests  he  had  in 
charge,  and  whose  confidence,  it  is  alleged,  he 
had  gained. 

Although  this  case  is  not  on  all  fours  with  Church 
r.  Ruland  (14  P.  F.  S.  444),  the  principle  there 
decided  is  broad  enough  to  cover  this  cause. 
There  it  was  held:  "That  the  fraud  under 
which  the  trust  arose  was  not  consummated  until 
the  devisee's  death,  without  making  a  will  in 
favor  of  those  for  whom  she  promised." 

Having  thus  disposed  of  whatever  may  stand 
in  the  way  of  an  investigation  of  the  remaining 
question  in  this  cause,  we  are  brought  face  to 
face  with  that  question.  It  must  now  be  an- 
swered, in  so  far  as  the  widow  of  George  W. 
Peters,  and  the  widow  of  Jacob  Peters,  Sr.,  in 
her  right  as  heir  of  her  son,  Howard,  are  con- 
cerned. 

Was  Jacob  Peters,  Jr.,  a  trustee  ex  maleficio 
for  these  parties? 


It  is  not  pretended  that  the  agreement  origin- 
ally entered  into  by  Peters  with  his  co-executor, 
was  per  se  an  artifice  or  trick,  intended  to  de- 
ceive or  defraud. 

That  imputation  would  be  an  unjust  ore. 
Peters  was  not  anxious  to  enter  into  the  agree- 
ment, and  he  did  it  doubtless  at  the  time  wiSi  an 
intent  to  protect  and  manage  the  estate. 

With  that  agreement  was,  however,  coupled 
another,  to  wit,  to  sell  within  a  reasonable  time 
if  possible,  at  an  advance,  and  then  distribute 
the  proceeds  among  the  heirs  in  just  proportions. 
If  the  evidence  established  the  fact  that  the 
agreement  could  not  be  executed,  or  that  the 
property  had  depreciated,  the  case  would  present 
another  aspect.  By  the  testimony,  however,  it 
appears  that  the  lowest  price  fixed  amounted  to 
about  ^50,000,  and  the  highest  ^90,000.  The 
price  paid  was  $32,000,  clear. 

The  test  of  value  consists  in  the  fact,  that 
three  years  after  the  sale,  the  property  actually 
sold  for  $55,000,  subject  to  $7000  in  ground 
rents.  This  sale  was  defeated  by  the  defect  in 
the  title  arising  from  the  purchase  by  the  executor 
at  his  own  sale. 

We  have  said  there  was  no  trick  or  artifke  at 
the  inception  of  this  agreement,  but  there  was  a 
clear  and  unmistakable  violation  of  confidence 
when  Jacob  Peters,  Jr.,  having  actually  made  a 
sale,  at  a  largely  increased  price  over  the  sum  at 
which  he  had  bought,  neglected  to  take  the  neces- 
sary steps  to  perfect  that  sale,  or  in  any  other 
way  to  protect  those  who  had  a  legal  right  to 
suppose  their  confidence  would  not  be  violated. 

While  Jacob  Peters,  Jr. ,  may  be  acquitted  of 
the  charge  of  deliberate  fraud,  yet  his  supine 
negligence  has  been  such,  under  circumstances 
which  demanded  vigilant  and  energetic  action, 
that  his  conduct  can  only  be  interpreted  to  mean 
that  he  did  not  intend  to  do  what  he  had  agreed 
to  perform. 

Under  these  circumstances  the  transaction,  in 
its  results,  can  only,  in  a  court  of  equity,  be  held 
t6  be  acttially  fraudiuent,  and  the  trustee  a  trus- 
tee ex  maleficio. 

Sins  of  omission  are  often  as  fatal  in  their 
consequences  as  sins  of  commission,  and  this 
case  is  an  instance,  of  what  results  may  be 
reached,  by  a  mere  neglect  to  do  that  which 
justice  and  equity  demanded  should  be  done. 

The  plain  principles  above  stated  have  their 
foundation  in  the  numerous  adjudications  of  our 
court  of  last  resort. 

That  tribunal  has,  in  many  instances,  uttered 
no  uncertain  sound  upon  this  subject,  and  the 
decisions  are  based  upon  the  deep,  broad  and 
pure  principles  of  equity  and  justice. 

Said  Sharswood,  J.,  in  Faust  v.  Haas  (23  P- 
F.  S.  301) :  *'  But  when  trick  and  artifice  are  re- 
sorted to  in  order  to  procure  the  property  at  an 
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undervalue — as,  for  example,  by  deterring  bid- 
ders at  a  sheriffs  sale,  or  in  any  other  way — the 
rule  is  different.'*  See  also  the  authorities  cited 
in  the  opinion  on  page  301.  He  concludes  this 
portion  of  the  opinion  by  a  citation  from  Sei- 
christ's  Appeal  (16  P.  F.  S.  137),  wherein  the 
present  Chief  Justice  sums  up  the  principles  ap- 
plicable to  this  branch  of  the  law,  and  renders  it 
unnecessary  for  us  to  add  another  word.  The 
learned  Judge  thus  delivers  the  opinion  of  the 
Court :  **  Although  no  one  can  be  compelled  to 
\yart  with  his  own  title  by  force  of  a  mere 
verbal  bargain,  yet  when  he  procures  a  title  from 
another,  which  he  could  not  have  done  except  by 
a  confidence  reposed  in  him,  the  case  is  different. 
Then  if  he  abuse  the  confidence  reposed  in  him, 
he  is  converted  into  a  trustee  fx  maleficio.  The 
statute  which  was  intended  to  prevent  fraud 
turns  against  him  as  the  perpetrator  of  a  fraud." 

The  discussion  of  this  case  under  the  second 
point  cannot  affect  the  rights  of  the  children 
of  George  W.  Peters;  their  rights  are,  in  any 
event,  protected. 

So  far  as  the  rights  of  Isabella  Peters,  widow 
of  Jacob  Peters,  Sr.,  are  concerned,  even  if  there 
had  been  possession  of  the  real  estate  of  Jacob 
Peters,  Sr.,  by  his  heirs,  under  his  will,  for 
twenty-one  years,  yet  that  possession,  under  the 
agreement  between  Isabella  Peters  and  the  heirs 
of  Jacob  Peters,  Sr.,  was  amicable,  and  not  ad- 
verse, as  by  that  agreement  she  obtained,  in  lieu 
of  the  will,  different  rights ;  and  we  agree  with 
the  counsel  for  Isabella  Peters,  when  he  argued 
that  "  the  point  cannot  apply  to  the  subject  of 
these  proceedings,  when  everybody's  rights  have 
been  in  abeyance  since  the  date  of  the  convey- 
ance to  Jacob  Peters,  Jr.  (1864),  so  far  as  the 
limitation  of  twenty-one  years  is  concerned.*' 

The  other  points  made  by  the  counsel  for 
Isabella  Peters,  in  her  right  as  heir-at-law  of  her 
son,  Howard  Peters,  deceased,  have  been  fully 
considered.  As  they  are  covered  by  what  has 
already  been  said,  it  is  unnecessary  to  extend 
this  opinion. 

As  we  are  with  the  complainants,  the  case  will 
now  go  to  a  master,  in  the  usual  way,  to  state  an 
account.  This  account  shall  be  stated  as  to 
Mary  Ann  Peters,  William  R.  Peters,  George 
W.  Marple,  and  Kate  Marple,  his  wife,  in  right 
of  his  said  wife,  and  Emma  S.  Peters,  according 
to  the  principles  stated  in  the  first  part  of  this 
opinion,  including  all  the  properties  specified  in 
the  bill  as  originally  filed ;  and  as  to  the  widow 
of  George  W.  Peters,  and  Isabella  Peters,  the 
additional  plaintiff  in  the  supplemental  bill  filed, 
as  to  the  rights  of  the  said  widow,  and  of  the  said 
Isabella  Peters,  in  her  right  as  heir-at-law  of  her 
son,  Howard  Peters,  including  the  properties 
numbered  i,  2,  3,  4,  and  5,  respectively,  treat- 
ing the  trustee,  Jacob  Peters,  Jr.,  as  a  trustee 
ex  maleficio. 

Opinion  by  Ludlow,  P.  J. 


Common  IJleas— lato. 


C.  P.  No.  3.  March  14,  1878. 

Linden  v.  Kelly. 

Practice  and  pleading — Husband  and  wife — 
Where  a  married  woman  executed  a  sealed 
agreement  with  another  party ^  her  husband 
being  present  and  signing  the  paper  as  a  wit- 
ness y  the  husband  may  maintain  an  action  of 
covenant  in  his  own  name  against  the  other 
party  cu  defendant. 
Sur  demurrer  to  narr. 

Covenant.  The  plaintiff,  in  his  declaration, 
alleged  inter  alia  that  on  the  8th  day  of  August, 
1877,  at  the  county  aforesaid,  a  certain  agree- 
ment, under  seal,  was  made  between  the  plain- 
tiff's wife,  Laura  Linden,  **  by  and  with  the  con- 
sent and  authority  of  the  said  plaintiff"  of  the 
one  part,  and  the  defendant  of  the  other  part, 
wherein  the  latter  agreed  to  employ  the  said 
Laura  Linden  at  a  certain  weekly  salary  to  per- 
form as  leading  woman  at  the  New  National 
Theatre  for  the  fall  and  winter  season  then  next 
ensuing;  that  the  said  Laura  Linden  "by  and 
with  the  consent  of  the  plaintiff,"  confiding  in 
the  covenant  and  agreement  of  the  defendant, 
did  enter  into  his  employment  in  the  capacity 
aforesaid,  and  has  always  been  ready  and  willing 
to  remain  therein  for  the  whole  period  of  the  fall 
and  winter  season,  yet  the  defendant  did  not  nor 
would  continue  her  in  his  employment,  but  before 
the  expiration  of  the  said  term  discharged  her 
without  reasonable  cause  **  by  means  whereof  the 
said  plaintiff  "hath  been  deprived  of  all  the  salary, 
wages,  etc.^  which  he  otherwise  would  have  de- 
rived from  the  said  Laura  Linden's  being  con- 
tinued in  the  employment  of  the  said  defendant, 
etc.,  and  hath  sustained  damage,  etc.,  wherefore 
he  brings  suit,  etc." 

The  defendant  craved  oyer,  and,  the  agreement 
in  the  said  declaration  mentioned  being  read  to 
him,  it  appeared  that  the  defendant  and  Laura 
Linden  had  signed  as  parties  thereto,  and  the 
plaintiff  as  witness. 

Thereupon  the  defendant  demurred  to  the  said 
declaration,  and  assigned  as  causes  therefor :  (i) 
that  the  plaintiff  was  not  a  party  covenantor  or 
covenantee  to  the  said  alleged  writing  obligatory, 
and  never  sealed  the  same,  and  the  signature  and 
seal  of  his  alleged  wife,  the  said  Laura  Linden, 
being  in  law  of  no  force  or  validity,  the  said  plain- 
tiff cannot  bring  an  action  of  covenant  thereon 
against  the  defendant;  (2)  that  the  execution  of 
the  said  alleged  writing  by  the  said  Laura  Linden 
being  of  no  legal  force  and  validity,  and  no  suit 
thereon  against  her  or  her  said  husband  being 
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possible,  the  said  defendant  is  not  bound  thereby, 
there  being  no  consideration  for  his  execution 
and  no  mutuality  of  contract;  (3)  that  even  if 
defendant  be  bound  as  a  covenantor,  the  plaintiff 
cannot  sue  thereon  in  his  own  name ;  and  (4) 
that  if  defendant  be  liable  as  covenantor,  the  said 
wife  should  have  been  joined  as  plaintiff  with  her 
husband. 

E.  Spencer  Miller ^  for  the  demurrer,  relied 
upon — 

Belles  V.  Hayes,  5  S.  &  R.  427. 

John  Dolman^  contra. 

The  wife  made  an  agreement  in  the  presence  of 
the  husband  with  his  permission,  and  he  signed  it 
as  a  witness.  Upon  proof  of  these  facts  the  de- 
fendant could  maintain  an  action  of  assumpsit  if 
she  refused  to  act,  and  that  once  admitted,  our 
right  to  an  action  of  covenant  is  clear. 

Moreover,  had  this  agreement  been  signed  by 
none  but  the  defendant,  he  would  still  be  liable  if 
this  woman  had  entered  upon  her  duties  under 
the  contract. 

Directors  of  the  Poor  v,  McFadden,  i  Grant,  230. 
Gilhousenv.  Willink,  3  Pitts.  L.  J.  214. 

C.  A.  V 

The  Court.     Demurrer  overruled. 


C.  P.  No.  4  July  6,  1878. 

Guillou  V.  Toudy. 
Affidavit  of  defence — Entire  contract — Part  per- 
formance— Performance  prevented  by  the  act 
of  God —  Consideration  payable  in  instalments 
before  completion  of  the  work — Partial  failure 
of  consideration. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

The  copy  filed  set  forth  an  agreement  under 
seal  in  which  the  plaintiff  "agrees  to  furnish 
steam  heat  for  the  rooms  now  occupied  by  said 
H.  J.  Toudy  &  Co.,"  and  the  defendants  ''agree 
to  pay  one  hundred  and  fifty  dollars  for  the  said 
steam  heat,  payable  1 75  on  the  first  day  of  No- 
vember, 1877,  and  I75  on  the  first  day  of  April. 
1878.  The  said  heat  to  be  used  from  October 
to  such  time  in  the  following  spring  as  it  may 
be  needed."  It  was  accompanied  with  an  aver- 
ment that  seventy-five  dollars  were  due  April  i , 
1878,  under  the  agreement,  and  that  amount  and 
interest  were  claimed. 

The  affidavit  of  defence  averred  that  the  un 
derstanding  at  the  time  the  agreement  was  made 
was  that  the  steam  heat  should  be  furnished  dur- 
ing the  whole  of  the  cool  weather,  beginning 
with  October,  1877,  and  continuing  imtil  the 
warmth  of  the  season  in  the  following  spring 
should  make  it  unnecessary;  that  the  heat  could 
have  been  reasonably  required  until  June   i. 


1878;  and  that  a  fire  consumed  the  apparatus  of 
the  plaintiff  on  the  25th  day  of  March,  1878, 
and  since  that  time  he  has  neither  furnished  nor 
offered  to  furnish  any  heat. 
Maxwell,  for  the  rule. 

Defendant    having    covenanted    to    pay  the 
money  upon  the  first  of  April,  must  do  it.    A 
tenant  must  pay  his  rent,  though  the  house  bum 
down.     There  is  no  averment  of  a  demand  after 
March  25  th,  and  the  fact  is  that  defendant's  own 
property  was  also  destroyed,  and  he  did  not 
need  the  heat  after  that  date. 
Pennypacker,  contra. 
The  contract  was  entire. 
Luccsco  Oil  Co.  V*  Brewer,  16  Sm.  354. 
Quigley  v.  De  Haas,  3  Weekly  Notes,  315. 
Feigel  v,  Latour,  i  Id.  335. 
Being  entire,  plaintiff  cannot  recover  for  part 
performance,  without  showing  that  the  defendant 
prevented  him  from  performing  the  rest. 
Shaw  V,  Turnpike  Co.,  2  P.  &  W.  458. 
Martin  v.  Shoenberger,  8  W.  &  S.  367. 
Partial  failure  of  consideration  is  a  good  de- 
fence. 

Kavanaugh  v,  Woll,  3  Weekly  Notes,  242. 
Crompton  v.  Restein,  2  Id.  154. 
The  act  of  God  does  not  excuse  the  entire 
performance  of  the  contract,  unless  it  be  shown 
that  it  became  impossible.     Mere  difficulty  is  not 
enough. 

2  Parsons  on  Contracts,  672. 
Rule  discharged. 


C.  P.  No.  4. 


June  29,  1878. 


(••  J"" 

Linville  v.  Dalsam  et  al 

Appeal  from  magistrcUe — When  the  20th  dajf 
falls  on  Good  Friday ,  the  appeal  may  be  per- 
fected on  the  secular  day  next  succeeding. 

Rule  to  strike  off  appeal  from  the  judgment  of 
a  magistrate. 

The  judgment  was  obtained  March  30,  1878, 
and  the  appeal  was  taken  out  on  April  20th, 
1878.  The  twentieth  day  expired  on  Good  Fri- 
day, April  19th,  1878. 

Greenbankj  for  the  rule. 

The  spirit  of  the  Act  of  April  12,  1869,  docs 
not  favor  the  extension  of  time.  Negotiable  in- 
struments falling  due  on  Good  Friday,  or  any 
other  dies  non,  become  due  the  preceding  day. 

Moore,  contra. 

When  the  20th  day  falls  on  Sunday,  the  defen- 
dant has  the  whole  of  the  following  day  in  which 
to  perfect  the  appeal. 

Moore  v.  Krier,  2  Weekly  Notes,  724,  and  cases 
cited  in  note. 

The  same  rule  should  apply  to  Good  Friday, 
and  other  legal  holidays. 

Rule  discliarged. 
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Jan.  '77,  172.  March  28,  29,  187. 

Darlington  v.  Darlington  et  al. 
Darlington's  Appeal. 

Husband  and  wife — Rights  and  disabilities  cf — 
Married  woman's  conveyance  of  her  realty  to 
her  husband — Physical  and  mental  weakness  of 
the  wife — Undue  influence  of  the  husbands- 
Constructive  frauds  Fiduciary  relations — Ar- 
bitration — Submission  by  married  woman — 
Practice — Amendment, 

In  dealings  between  trustee  and  cestui  que  trusty  attor- 
ney and  client,  and  all  others  standing  in  a  fiduciary  rela- 
tion, where  the  trustee  or  attorney  seeks  to  derive  any 
benefit  from  a  contract  made  with  his  cestui  que  trust  or 
client,  the  burden  of  proof  is  upon  him  to  show  the  utmost 
good  faith  on  his  part,  and  that  he  took  no  advantage  of 
his  influence  or  knowledge,  and  also  to  establish  the  per- 
fect fiumess,  adequacy,  and  equity  of  the  contract.  If  this 
be  not  affirmatively  proved,  any  contract  between  parlies 
standing  in  these  relations  will  be  avoided,  even  though 
there  v&  no  suspicion  of  actual  fraud. 

The  same  principles  apply  to  transactions  between  hus- 
band and  wife. 

The  conveyance  of  a  wife's  estate  for  a  husband's  use 
will  be  held  void,  unless  it  affirmatively  appears  from  the 
attending  circumstances,  or  otherwise,  that  it  was  her  vol- 
untary act,  and  not  induced  by  his  undue  influence. 

Where  the  rights  of  innocent  purchasers  have  not  inter- 
vened, a  certificate  by  a  magistrate  of  a  married  woman's 
acknowledgment  of  a  conveyance  of  her  separate  estate  is 
of  no  eflfect,  when  her  heirs  attack  the  conveyance  upon 
the  ground  of  fraud  and  undue  influence  practbed  upon 
her  by  her  husband. 

When  a  bill  in  equity  shows  a  substantial  ground  upon 
which  the  complainant  is  entitled  to  relief,  an  amendment 
in  form  will  be  permitted  even  after  the  case  is  heard  in 
the  Supreme  Court. 

Although  a  married  woman  is  not  bound  by  an  award 
of  arbitrators,  appointed  under  a  submission  in  which  her 
husband  does  not  join,  if  a  bill  in  equity,  framed  to  en- 
force a  specific  performance  of  the  award,  shows  substan- 
tial merit  in  the  complainant's  case,  appropriate  relief  will 
be  given. 

Appeal  from  the  Common  Pleas  of  Chester 
County. 

Bill  in  equity,  filed  July  23,  1873,  by  Jacob 
H.  Darlington  against  Job  Darlington^  Franklin 
Darkngton,  Hoopes  Darlington,  Sidney  D.  Pen- 
nock,  Samuel  Dixon,  and  Hannah  J.  Dixon  his 
wife,  to  compel  the  defendants  to  pay  to  the 
Vol.  v.— 34 


plaintiff  the  value  of  a  certain  farm  in  Chester 
County  according  to  an  award  made  by  arbitra- 
tors mutually  chosen  by  the  parties,  or  to  convey 
to  the  plaintiff  all  their  interest  in  the  farm,  with 
six  months'  rent  thereof,  and  also  the  sum  of 
one  thousand  dollars  with  interest  thereon.  The 
case  was  referred  to  W.  E.  Barber,  as  Master, 
who  found  the  following  facts : — 

The  plaintiff  is  the  only  child  of  Joshua  and 
Martha  T.  Darlington.  The  defendants  are  chil- 
dren of  the  same  father  by  a  former  wife.  Mar- 
tha T.  Haines,  at  the  time  of  her  marriage  with 
Joshua  Darlington,  in  September,  1841,  was 
thirty-six  years  of  age,  and  the  owner  of  a  farm 
of  about  eighty  acres,  and  a  lot  of  five  acres  of 
woodland,  exclusive  of  considerable  personal 
property.  She  was  physically  infirm,  defective  in 
speech,  dull  of  hearing,  and  mentally  weak.  On 
November  8,  1841,  about  two  months  after  her 
marriage,  she  joined  her  husband  in  a  convey- 
ance of  all  her  real  estate,  reserving  to  herself  a 
life  estate,  to  John  H.  Brinton,  Esq.,  for  the 
consideration  of  one  dollar.  Brinton  upon  the 
same  day  reconveyed  the  property  to  her  hus- 
band. The  acknowledgment  was  taken  before  a 
justice  of  the  peace,  one  of  the  witnesses  to 
which  testified  that  she  seemed  to  him  to  be  re- 
luctant and  not  cheerful  in  what  she  was  doing. 
These  deeds  were  not  recorded  imtil  January  2^ 
1868,  their  existence  being  kept  secret  in  order 
not  to  disquiet  an  old  atmt  of  Martha.  Not  long 
after  the  marriage,  and  before  the  passage  of  the 
Act  of  1848,  Joshua  Darlington  reduced  his 
wife's  choses  in  action  to  possession.  On  De- 
cember 9,  1863,  the  lot  of  woodland  was  sold, 
the  purchase-money  for  which  was  paid  to 
Joshua  Darlington,  and  appropriated  to  his  own 
use.  Martha^  T.  Darlington  died  March  9, 1870. 
Upon  the  death  of  Joshua,   on  November  8,. 

1872,  the  plaintiff  claimed  the  farm  and  the 
value  of  the  woodlot  as  the  only  child  of  Martha. 
The  defendants  resisting  the  claim,  all  matters 
in  controversy  as  to  the  distribution  of  the  estate 
were  referred  to  the  final  determination  of  three 
arbitrators  mutually  chosen  by  the  parties.  The 
submission  to  arbitration  was  signed  January  11, 

1873,  ^y  2JI  the  parties,  the  husband  of  Hannah 
J.  Dixon  not  joining  therein.  The  arbitrators 
made  their  award  in  writing,  March  2,  1873, 
wherein,  after  reciting  that  they  had  heard,  ex- 
amined, and  considered  the  allegations,  wit- 
nesses, and  evidence  of  the  parties,  they  deter- 
mined that  the  farm,  worth  in  their  judgment 
^18,000,  equitably  belonged  to  Jacob  H.  Dar- 
lington, and  awarded  the  same  to  him,  or  in  lieu 
thereof  1 1 8,000  of  the  estate  of  Joshua  Darling- 
ton, and  1 1 000,  the  .proceeds  of  sale  of  the  wood- 
lot,  with  six  months*  interest  thereon  up  to  April 
1,1873,  ^^^  U*^  ^^"^  o^  ^^^  izxi^  for  the  year 
ending  April  i,  1873,,  and  aJso  that  he  was  enti-^ 
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tied  to  retain,  without  accounting  to  his  father's 
estate,  whatever  money,  property,  and  securities 
were  handed  him  by  his  father,  after  his  mother's 
death,  out  of  her  chest.  They  further  deter- 
mined that  all  the  other  real  and  personal  estate 
of  Joshua  Darlington  equitably  belonged  to  the 
other  children,  exclusive  of  Jacob,  to  be  divided 
among  them  equally,  half  of  the  expenses  of  the 
reference  to  be  paid  by  Jacob,  and  the  other  half 
by  the  other  children  of  Joshua.  Soon  after  this 
award  was  rendered,  the  plaintiff,  with  the  knowl- 
edge of  and  without  objection  on  the  part  of  the 
defendants,  took  possession  of  the  farm,  request- 
ing the  defendants  to  release  to  him.  The  de- 
fendants refusing  to  execute  the  award,  the 
plaintiff  gave  them  notice  to  elect  whether  they 
would  release  to  him  the  farm  or  pay  him  in  lieu 
thereof  |i 8,000.  Upon  the  refusal  of  the  de- 
fendants to  elect,  the  plaintiff  elected  to  take 
|i 8,000  in  lieu  of  the  farm,  and  filed  this  bill  in 
equity  to  compel  the  defendants  to  perform 
their  part  of  the  award.  The  Master  reported 
that  the  award  was  binding  upon  all  the  parties 
except  Hannah  J.  Dixon,  who,  being  a  married 
woman,  had  no  capacity  to  enter  into  the  sub- 
mission without  her  husband's  assent,  evidenced 
by  his  signature  and  her  separate  acknowledg- 
anent,  under  the  Act  of  February  4,  1770.  The 
^Master  suggested  that  the  defendants,  excepting 
Hannah  J.  Dixon,  should  pay  to  the  plaintiff  the 
simi  of  115,000,  being  five-sixths  of  the  valuation 
of  the  farm  in  the  award,  that  the  plaintiff  should 
convey  to  the  defendants  one-sixth  of  the  farm,  and 
render  an  account  of  the  rent,  and  that  one-fifth 
of  tlie  expenses  of  the  proceedings  be  paid  by  the 
plaintiff,  and  the  remaining  four-fifths  by  the  de- 
fendants, excepting  Mrs.  Dixon. 

To  this  report  exceptions  were  filed  by  both 
parties. 

The  Court  (Butler,  P.  J.)  after  a  hearing 
upon  ihe  exceptions,  delivered  the  following 
opinions  "The  plaintiffs  case  (as  presented  by 
his  bill)  is  founded  on  the  award  alone ;  whether 
he  could  sustain  a  claim  for  the  farm,  independ- 
ently of  it,  we  need  not,  therefore,  inquire. 
The  question  is  not  before  us. 

We  agree  with  the  Master,  that  Mrs.  Dixon  is 
not  bound  by  the  award.  She  was  incompetent 
to  join  in  the  contract  on  which  it  rests.  This 
would  be  so,  we  think,  even  if  it  did  not  em- 
brace (as  it  does)  the  transfer  of  land. 

We  also  agree  with  him  that  the  award  is 
nevertheless  binding  on  the  other  defendants, 
and  that  its  observance  should  be  enforced. 
Aware  of  Mrs.  Dixon's  coverture,  they  are  pre- 
sumed to  know  that  she  was  not  bound,  and 
might  not  perform.  With  this  knowledge  they 
proceeded  with  the  case  at  great  length,  involv- 
ing a  large  expenditure  of  time,  labor,  and 
money,  and  took  the  chances  of  a  favorable  re- 


sult. Justice,  therefore,  requires  them  to  stand 
by  what  was  done  TSummerville  r.  Painter,  8 
Wright,  no;  Russell  on  Arbitrators,  pages  22, 
26,  529,  637)."  A  decree  was  entered  in  accord- 
ance with  the  views  expressed  in  this  opinion, 
directing  all  the  defendants,  with  the  exception 
of  Mrs.  Dixon  and  her  husband,  to  convey  their 
estate  in  the  land  to  the  plaintiff. 

The  plaintiff  took  this  appeal,  assigning  for 
error  the  decree  of  the  Court  in  not  directing 
Mrs.  Dixon  to  make  conveyance  of  her  interest 
in  the  land. 

Wayne  McVeagh  2xA  Joseph  J.  Lewis ^  for  die 
appellant. 

The  question  in  this  case  is  whether  a  wife  of 
weak  mind  may  be  divested  of  her  property  by 
her  husband,  and  the  title  vested  in  him  by  die 
mere  presentation  of  a  deed  executed  and  ac- 
knowledged by  her  according  to  the  forms  of 
law. 

The  circumstances  of  the  case  were  such  as  to 
raise  the  presumption  of  fraud,  coercion,  and 
undue  influence  on  the  part  of  the  husband.  A 
conveyance  by  a  wife  imder  such  circumstances 
is  invalid. 

Louden  v.  Blythe,  4  Harris,  532. 

Weeks  v.  Haas,  3  W.  &  S.  521. 

Methodist  Church  v.  Jaqnes,  3  Johns.  Ch.  78. 

Drury  v,  Foster,  2  Wall.  31.      ^ 

Milnes  v.  Busk,  2  Vesey,  488. 
^o  support  a  deed  from  a  wife  to  her  husband 
it  must  be  shown  that  no  fraud  or  imposition 
was  practised  upon  her,  and  such  proof  must  be 
in  addition  to  her  separate  acknowledgment. 

Swisshelm's  Appeal,  6  Sm.  475. 

Huguenin  v,  Baseley,  14  Vesey,  273. 
It  is  not  a  sufficient  answer  to  these  well-set- 
tled doctrines  that  there  was  a  separate  acknowl- 
edgment, to  which  very  slight  importance  is 
attached. 

Louden  v,  Blythei^  4  Harris,  532. 

Schrader  v.  Decker,  9  Barr,  14. 
The  proper  construction  of  the  award  required 
the  plaintiff  to  elect  upon  the  refusal  of  the  de- 
fendants.    The  submission  to  arbitrators  is  bind- 
ing upon  Mrs.  Dixon. 

Williard  v,  Williard,  6  Sm.  1 19. 

McMahan  v,  McMahan,  i  Harris,  376. 

Dariington's  Appropriation,  Id.  430. 
George  W.  Biddle  (with  whom  were  Ahntr 
Pyle  and  William  Af.  Hayes),  contra. 

There  is  no  allegation  of  a  change  in  Mrs. 
Darlington's  mental  condition  between  Septem- 
ber 4,  1 841,  the  day  of  her  nMuriage,  and  No- 
vember 8,  1 841,  the  date  of  the  execution  of  Ae 
deed  of  conveyance.  If  competent  to  contract 
marriage,  she  was  equally  competent  to  convey 
to  her  husband.  The  requirements  of  the  Act 
of  1770  having  been  complied  with,  the  grantee 
took  2l  prima  facie  title.  For  over  thirty  yeais 
there  has  been  no  complaint  on  her  part,  or  on 
that  of  her  representative,  and  there  is  not  a  tittle 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


531 


of  testimony  to  show  that  she  ever  denied  her 
act.  There  is  not  a  scintilla  of  evidence  of 
fraud,  duress,  or  undue  influence.  Not  one  of 
these  essential  averments  to  entitle  the  plaintiff 
to  cancellation  of  the  deed  is  found  in  the  bill. 
The  fallacy  consists  in  the  assumption  that  fhe 
plain tifif  had  the  right  of  election.  It  is  well  set- 
ded  that  when  arbitrators  award  that  the  party 
against  whom  they  decide  shall  perform  either 
one  of  two  acts,  the  option  of  choosing  which  of 
the  two  acts  that  party  will  perform  lies  with  the 
party  himself.  Where  an  award  is  made  against 
a  party,  he  has  a  right,  when  the  suit  is  brought 
to  plead  performance.  The  award  being  in  the 
alternative  the  defendants  can  plead  performance 
of  either  alternative.  It  is  fatal  to  the  award  that 
no  time  is  fixed  for  carrying  out  its  terms. 

Camochan  v,  Christie,  ii  Wheaton,  446. 

The  award  is  not  binding  upon  Mrs.  Dixon, 

who,  at  the  time  of  signing  the  submission,  was 

a  feme  covert.     By  the  general  rule  of  conamon 

law  the  sole  submission  of  a  feme  covert  is  void. 

Moore  on  Arbitrations  and  Award,  27. 
The  effect  of  the  decree  of  the  Court  below  is 
to  produce  inequality  in  the  division  of  the  estate 
amon^  the  defendants.     Such  a  settlement  is 
inequitable. 

Wistar's  Appeal,  2  Weekly  Notes,  613. 

May  6,  1878.  The  Court.  An  act  or 
contract  though  not  originating  in  any  evil  de- 
sign or  contrivance  to  injure  another,  yet  tend- 
ing to  deceive  and  mislead  or  violate  private 
confidence,  is  a  constructive  fraud  equally  repre- 
hensible with  actual  fraud  and  prohibited  by  law. 
Constructive  fraud  often  exists  where  the  parties 
to  the  contract  have  a  special  confidential  or 
fiduciary  relation,  which  affords  the  power  and 
means  to  one  to  take  undue  advantage  of  or  ex- 
ercise undue  influence  over  the  other.  When- 
ever from  such  relation,  considerable  authority 
or  influence  necessarily  exists  on  the  one  side, 
and  a  corresponding  reliance  and  confidence  is 
placed  in  the  other,  a  party  will  not  be  suffered 
to  abuse  this  authority  or  influence  by  extracting 
any  advantage  to  himself.  A  transaction  be- 
tween persons  so  situated  is  watched  with  extreme 
jealousy  and  solicitude,  and  if  there  be  found 
the  slightest  trace  of  undue  influence  or  unfair 
advantage  redress  will  be  given  to  the  injured 
party.  Owing  to  the  near  connection  between 
the  parties  in  many  relations,  the  transaction  in 
itself  is  considered  so  suspicious  as  to  cast  the 
burden  of  proof  upon  the  person  who  seeks  to 
support  it,  to  show  that  he  has  taken  no  advan- 
tage of  his  influence  or  knowledge,  and  that  the 
arrangement  is  fair  and  conscientious. 

For  instance,  the  relation  between  attorney 
and  client  gives  rise  to  great  confidence  and  to 
very  strong  influence  by  the  attorney  over  the 


actions,  rights,  and  interests  of  his  client.  The 
attorney  is  presumed  to  have  the  power  to  gain 
by  the  necessities,  good  nature,  liberality,  and 
credulity  of  his  client,  and  to  obtain  undue  ad- 
vantages, bargains,  and  gratuities.  Hence  the 
law  often  interposes  to  declare  transactions  be- 
tween them  void,  which,  between  other  persons 
would  be  unobjectionable.  This  doctrine  is  said 
to  rest  upon  the  importance  of  preventing  a  gene- 
ral public  mischief  which  may  be  brought  about 
by  means  secret  and  inaccessible  to  judicial  scru- 
tiny, from  the  dangerous  influence  arising  from 
the  confidential  relation  of  the  parties.  The 
principle,  that  while  the  relation  of  client  and 
attorney  subsists  in  its  full  vigor,  the  latter  shall 
derive  no  benefit  to  himself  from  the  contracts  or 
bounty,  or  other  negotiations  of  the  former,  super- 
sedes the  necessity  of  any  inquiry  into  the  par- 
ticular means,  extent,  and  exertion  of  influence 
in  a  given  case,  a  task  often  difficult  and  ill-sup- 
ported by  evidence  which  can  be  drawn  from  any 
satisfactory  sources.  On  the  one  hand,  it  is  not 
necessary  to  establish'that  there  has  been  fraud  or 
imposition  upon  the  client;  and,  on  the  other 
hand,  it  is  not  necessarily  void  throughout  ipso 
facto.  But  the  burden  of  establishing  its  perfect 
fairness,  adequacy,  and  equity  is  thrown  upon 
the  attorney.  If  no  such  proof  is  established, 
courts  of  equity  treat  the  case  as  one  of  construc- 
tive fraud.  In  dealings  between  principal  and 
^ent,  or  guardian  and  ward,  or  trustee  and 
cestui  que  trust  the  same  principles  prevail,  with  a 
larger  and  more  comprehensive  efficiency ;  and 
the  burden  of  proof  is  upon  the  agent,  the  guar- 
dian or  the  trustee,  who  claims  a  benefit  arising 
from  the  transaction  to  show  the  utmost  good 
faith  on  his  part,  that  he  took  no  advantage  of 
his  influence  or  knowledge,  and  that  he  brought 
everything  to  the  knowledge  of  the  other  party 
which  he  himself  knew. 

The  foregoing  principles  are  too  familiar  for 
citation  of  text-book  or  report.  It  is  equally 
unnecessary  to  show  by  authority  that  the  most 
dominant  influence  of  all  relations  is  that  of  the 
husband  over  his  wife.  From  the  proud  and 
untutored  savage  to  the  cultured  and  refined 
Anglo-American,  the  wife  is  affectionately  anxious 
to  please  her  husband.  This  is  first  in  her  heart, 
whether  she  be  in  the  menial  service  of  a  rude 
hut,  or  in  daily  toil  for  support  for  her  family,  or 
in  charge  of  an  elegant  mansion.  When  he  com- 
mands she  obeys ;  when  he  persuades  she  yields ; 
when  he  gently  hints  a  wish,  she  grants;  when 
treated  almost  as  a  servant,  when  governed  and 
corrected  as  a  child,  as  did  our  sturdy  ancestors, 
or  when  confided  in  as  a  companion  and  equal,  her 
will  is  subdued  to  that  of  her  lord.  True,  there 
are  exceptional  women,  whose  nature  is  unaffected 
by  marriage,  who  cannot  yield  or  bend,  and  as 
wives,  would  not  be  happy  save  with  effeminate 
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husbands,  but  these  are  not  so  numerous  as  to 
cloud  perception  of  the  mental  and  moral  differ- 
ences of  the  sexes.  The  common  law  rights  and 
disabilities  consequent  on  marriage  grew  out  of 
these  differences,  and  the  husband's  power  and 
influence  distinctly  appear.  **  By  marriage,  the 
husband  and  wife  are  one  person  in  law ;  that  is, 
the  very  being  or  legal  existence  of  the  woman  is 
suspended  during  the  marriage,  or  at  least  is  in- 
corporated and  consolidated  into  that  of  the  hus- 
band ;  under  whose  wing,  protection,  and  cover, 
she  performs  everything ;  and  is  therefore  called 
in  our  law  French /<f/«tf  covert yfemina  viro  co- 
operta;  is  said  to  be  covert-baron^  or  under  the 
protection  and  influence  of  her  husband,  her 
baron  or  lord,  and  her  condition  during  her  mar- 
riage is  called  her  coverture . '  *  One  of  the  reasons 
for  suspension  of  her  legal  existence  is  said  to  be 
*'  for  her  own  security  in  guarding  her  against  her 
husband's  influence  over  her  by  disabling  her 
from  disposing  of  her  own  property.*'  The  dis- 
ability to  dispose  of  her  own  property  of  course, 
related  to  her  land,  which  she  or  her  heir  could 
hold  and  enjoy  after  the  end  of  her  husband's 
estate  therein.  By  marriage  he  became  entitled 
to  all  the  wife's  personalty  and  the  use  of  her 
lands.  Under  advancing  culture  and  civilization, 
modem  legislation  has  materially  changed  the 
common  law  respecting  the  rights  and  disabilities 
incident  to  the  marriage  relation.  In  Pennsyl- 
vania, the  wife  may  hold  and  enjoy  her  own  pro- 
perty, and  easy  modes  are  provided  for  her  dis- 
posal of  it.  But  the  unity  of  person  remains, 
resting  on  a  foundation  older  than  the  common 
law,  and  the  husband's  influence  over  his  wife  so 
strongly  expressed  by  the  common  law  writers 
will  end  only  with  the  marriage  relation  itself. 
The  unfeeling  greed,  that  in  a  less  refined  age 
transferred  all  the  wife's  personal  property  and 
the  use  of  her  real  estate  to  her  husband,  is  not 
entirely  extinct.  Many  a  husband  in  all  sincerity 
believes  the  common  law  rule  better  than  the 
statute,  for  the  former  accords  with  his  avarice. 
Such  an  one  as  well  as  one  who  cares  not  for 
right  is  inclined  to  get  control  of  his  wife's  pro- 
perty ;  and  to  that  end,  if  she  does  not  readily 
and  quickly  yield,  will  subject  her  to  like  impor- 
tunities as  sent  Martha  Darlington  weeping  and 
asking  advice,  yet,  in  a  little  time,  against  the 
advice,  compelled  her  to  make  a  deed,  acknow- 
ledged in  due  form,  vesting  her  estate  in  her 
husband.  Surely,  if  anywhere,  the.  rule  that  he 
who  bargains  in  a  matter  of  advantage  with  a 
person  placing  a  confidence  in  him  is  bound  to 
show  that  a  reasonable  use  has  been  made  of  that 
confidence,  and  the  arrangement  fair  and  con- 
scientious, should  be  applied  in  a  case  where  the 
wife  conveyed  her  property  to  her  husband. 

In  Weeks  V.  Haas  (3  W.  &  S.  520),  Gibson,  C. 
J.,  said,  in  speaking  of  husband  and  wife,  **  Her 


dependence  on  him  is  more  entire  than  thedepend- 
ence  incident  to  any  other  of  the  domestic  rela- 
tions ;  and  the  law  relaxes  its  grasp  on  no  means 
within  its  power  to  prevent  him  from  misusing 
it.  When  it  is  her  purpose  to  give  him  her  land, 
the  accomplishment  of  it  by  means  of  a  convey- 
ance to  a  convenient  fnend,  cannot  be  prevented, 
yet  the  step  is  so  obviously  the  consequence  oif 
the  husband's  avarice  that  it  is  seldom  to  be  com- 
mended." 

When  it  is  truly  her  purpose  to  give  him  the 
land,  it  ought  not  to  be  prevented.  But  in  deter- 
mining if  that  was  her  purpose,  when  the  step  is 
obviously  the  consequence  of  her  husband's  ava- 
rice, will  a  rule  of  proof  be  adopted  less  favor- 
able to  her  than  to  a  client  who  dealt  with  his 
attorney,  or  to  a  principal  with  his  agent  ?  Ought 
not  the  rule  to  be  more  strictly  adhered  to  as  die 
relation  is  closer  and  more  confidential?  Or  as 
the  one  party  is  stronger  and  the  other  weaker? 

The  same  great  Judge  said  in  Watson  r.  Mer- 
cer (^  S.  &  R.  49),  "The  subordinate  and  de- 
pendent condition  of  the  wife,  opens  to  the  hiB- 
band  such  an  unbounded  field  to  practise  on  her 
natural  timidity,  or  to  abuse  a  confidence,  never 
sparingly  reposed  in  return  for  even  occasional 
and  insidious  kindness,  that  there  is  nothing, 
however  unreasonable  or  unjust  to  which  he  can- 
not procure  her  consent.  The  policy  of  the  law 
should  be  as  far  as  possible  to  narrow,  rather  than 
to  widen  the  field  of  this  controlling  influence." 

Where  the  conveyance  is  to  a  trustee,  for  the 
purpose  of  an  immediate  reconveyance  to  the 
husband,  what  honest  mind  would  feel  regret, 
that  in  the  hurry  of  accomplishment  some  cir- 
cumstance merely  formal  was  omitted,  by  whidi 
the  wife  and  her  family  were  rescued  from  his 
rapacity  ?  The  very  circumstances  of  a  recon- 
veyance ought  to  be  satisfactory  evidence  of 
fraud,  by  undue  influence ;  and  although  I  do 
not  know  that  a  chancellor  would  set  aside  the 
wife's  deed  on  the  same  ground  on  which  he  in- 
terferes to  defeat  an  advantage  gained  by  a 
parent  or  guardian  while  this  influence  over  the 
child  or  ward  is  supposed  to  continue,  still  it 
ought  to  induce  a  Court  to  lay  hold  of  the  slight- 
est extrinsic  circumstances  to  eflect  the  same 
purpose."  This  dictum,  uttered  half  a  century 
ago  in  an  ejectment,  where  the  parties  stood  in 
like  relation  as  in  tiie  pending  case,  and  where 
the  deed  was  held  void  for  defective  certificate  of 
the  wife's  acknowledgment,  shows  that  the  judi- 
cial mind,  observing  the  fruits  of  the  Act  of 
1770,  was  aroused  to  the  importance  of  applying 
the  rules  relative  to  persons  holding  confidential 
relations,  to  transactions  between  husband  and 
wife.  So  long  as  their  common  law  rights  and 
disabilities  were  unaffected  by  statute,  there 
could  hardly  have  been  occasion  for  application 
of  those  rules  to  them ;  but  when  statutes  secure 
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to  married  women  their  property,  with  right  of 
its  enjoyment  and  disposal,  occasions  arise  when 
they  need  and  ought  to  have  the  full  benefit  of 
rules  established  for  the  protection  of  persons 
whose  relations  to  others  give  the  latter  the  power 
and  means  of  exerting  an  undue  influence  over 
the  former.  The  conveyance  of  a  wife's  estate 
for  a  husband's  use  will  be  held  void,  unless  it 
affirmatively  appears,  from  the  attending  circum- 
stances or  otherwise,  that  it  was  her  voluntary 
act,  and  not  induced  by  his  undue  influence. 

Coming  to  the  &cts  of  this  case:  In  1841, 
Joshua  Darlington,  aged  forty-four  years,  a  wid- 
ower with  five  diildren,  married  Martha  T. 
Haines,  aged  thirty-six  vears.  Her  father  died 
in  181 1,  leaving  no  widow  and  no  other  child. 
From  him  she  inherited  the  lands  described  in 
the  bill,  except  a  small  lot  she  purchased  before 
her  marriage.  She  had  considerable  personalfy 
when  married,  and  her  husband  lost  no  time  in 
reducing  it  into  his  possession,  making  it  abso- 
lutely his  own.  In  about  two  months  after  their 
marriage,  by  procurement  of  the  husband,  deeds 
were  prepared,  one  of  which  he  and  his  wife 
executed  for  a  nominal  consideration,  conveying 
all  her  land  to  John  H.  Brinton,  reserving  to  her 
a  life  estate ;  and  immediately  Brinton  conveyed 
the  same  land  to  Joshua  Darlington.  These  deeds 
he  kept  secret  from  her  friends  till  1868.  He 
sold  a  lot  in  1863  for  |iooo,  which  he  received, 
and  at  that  time  took  counsel  to  enable  him  and 
his  wife  to  convey  without  revealing  the  deeds 
executed  in  1841.  It  is  probable  as  a  fact,  as 
well  as  a  legal  presumption,  that  she  knew  the 
contents  of  the  deed  to  Brinton.  No  act  was 
done  or  omitted  to  vitiate  the  acknowledgment.- 
It  seems  she  was  not  too  imbecile  to  make  a  con- 
tract, but  was  dull  of  hearing,  defective  in  speech, 
of  infirm  health,  and  mentally  weak.  Her  hus- 
band lareljr  permitted  her  to  make  purchases, 
which  act  IS  excused  by  his  having  absorbed  all 
her  personal  estate,  and  from  the  day  of  his  mar- 
riage doing  nothing  but  practising  economy,  so 
as  to  live  on  the  income  of  the  property  derived, 
fix)m  his  wife.  The  Master  says  that  there  is  no 
evidence  that  he  exerted  undue  influence  over 
his  wife  to  induce  her  to  convey  the  land.  The 
Master  thinks  that  in  going  to  her  neighbors 
crying,  complaining  that  her  husband  had  got  all 
her  money  and  wanted  her  to  give  him  the  land, 
and  asking  advice,  and  saying  that  she  would 
never  give  it  to  him,  ''only  proves  that  the  sub- 
ject was  folly  considered  by  her,  and  that  she 
had  opportunity  of  consulting  with  her  friends, 
that  she  hadsolicited  their  advice,  and  that  she  had 
resolved  at  that  time  not  to  yield  to  her  hus- 
band." Without  specially  noting  the  inferences 
of  the  Master,  it  is  e*iough  that  there  is  no  affirm- 
ative evidence  that  it  was  the  purpose  of  that 
woman,  free  from  her  husband's  undue  influence, 


to  give  him  the  land,  nor  that  his  conduct  was 
fair  and  conscionable.  On  the  contrary,  a  weak- 
minded  woman,  having  no  near  relations,  soon 
after  her  marriage  is  brought  into  the  presence 
of  her  husband's  attorney,  and  of  his  convenient 
friend,  and  of  a  magistrate ;  was  there  a  very 
short  time,  but  long  enough  to  reluctantly  con- 
vey the  legal  title  of  her  land  to  her  husband, 
and  there  is  not  a  word  in  support  of  its  fairness 
but  the  magistrate's  certificate.  What  is  that 
certificate  worth  under  the  circumstances?  As 
evidence  it  has  just  the  value  of  a  declaration 
made  in  presence  of  her  husband's  friend,  and 
also  of  his  attorney,  at  the  time  of  the  execution 
of  the  deed.  That  deed,  acknowledged  in  due 
form  by  the  wife,  is  as  open  to  avoidance,  for 
actual  or  constructive  fraud  of  her  husband,  as 
would  he  the  deed  of  a  client,  duly  acknowledged, 
for  like  cause  done  by  his  attorney.  This  is  too 
plain  for  question. 

Here  there  are  no  innocent  purchasers.  The 
plaintiff  is  the  heir  of  Martlia  T.  Darlington. 
The  defendants  stand  in  the  shoes  of  their  an- 
cestor. They  have  the  bare  legal  title,  but  the 
equitable  title  is  in  the  plaintiff. 

The  plaintiff  claims  the  award  is  valid ;  and  all 
the  defendants,  except  Samuel  Dixon  and  wife, 
say,  though  believing  it  defective,  they  have  de- 
termined to  abide  by  it.  Hence  as  between 
them  the  award  will  be  treated  as  valid.  The 
arbitrators  say  the  farm  "equitably  belongs  to 
the  said  Jacob  H.  Darlington,  and  they  did 
award  the  same  to  him,  or  eighteen  thousand 
dollars  of  the  estate  of  said  Joshua  in  lieu 
thereof." 

The  Court  was  right  in  holding  that  the  plain- 
tiff was  entitled  to  the  farm,  unless  the  defend- 
ants elected  to  pay  the  money. 

Samuel  Dixon  and  Hannah  J.  his  wife,  are 
parties  to  the  bill.  They  repudiate  the  award, 
as  is  their  right.  They  objected  to  inquiry  into 
such  matters  of  dispute  as  were  left  unsettled  by 
reason  of  the  invalidity  of  the  award  as  to  her. 
iThe  Master  took  the  testimony,  and  the  parties 
were  fully  heard  upon  the  merits.  The  learned 
Judge  was  of  opinion  that  the  case  as  presented 
by  the  bill  is  on  the  award  alone.  In  this  we 
think  there  was  error.  The  bill  is  not  so  artistic 
and  complete  as  is  desirable,  yet  has  substance 
by  which  to  amend,  and  if  need  be  amendment 
would  be  allowed  here.  The  learned  counsel 
for  defendants  waived  that  formality  if  the  Court 
were  of  opinion  the  bill  has  substance  as  against 
Dixon  and  wife.  The  second  paragraph,  after 
describing  the  lands,  adds,  **  which  two  tracts  of 
land  the  said  Martha  was  induced  by  the  per- 
suasions and  influence  of  her  husband  to  convey 
to  him."  And  the  fourth  avers,  **  That  the  said 
Martha  was  of  weak  mind,  easily  influenced,  un- 
acquainted with  the  forms  of  business,  had  little 
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intercourse  with  society,  and  little  knowledge  of 
her  rights  of  property,  and  during  her  whole  life 
infirm  in  health."  In  case  of  refusal  to  decree 
a  specific  performance  of  the  award,  there  is  a 
prayer  for  decree  that  the  judgment  including 
Dixon  and  wife  convey  to  the  plaintiff  the  said 
farm,  and  pay  the  said  |iooo  received  by  Joshua 
I^arlington  for  the  lot  he  sold,  with  interest. 
And  prayer  for  further  relief.  The  plaintiff  is 
entitled  to  a  decree  against  all  the  defendants. 

This  cause  having  been  argued  by  counsel 
upon  consideration,  the  judgment  is  reversed, 
and  it  is  adjudged  and  decreed  as  follows : — 

1.  That  the  defendants.  Job  Darlington, 
Franklm  Darlington,  Hoopes  Darlington,  Sidney 
D.  Pennock,  and  Samuel  Dixon  and  Hannah  J. 
his  wife,  within  thirty  days  after  notice  of  this 
decree,  release  and  convey  unto  Jacob  H.  Dar- 
lington and  his  heirs  all  their  tide  and  estate  in 
the  tract  of  land,  containing  about  seventy-eight 
acres,  described  in  the  bill,  free  from  incum- 
brance created  by  them  or  any  of  them. 

2.  That  the  said  defendants  assign  and  transfer 
to  said  plaintiff  their  respective  claims  of  and  in 
the  estate  of  Joshua  Darlington,  deceased,  to 
the  amoimt  of  one  thousand  dollars  and  interest 
thereon  from  October  i,  1872,  being  amount  of 
money  received  by  said  Joshua  on  sale  of  wood 
lot  described  in  the  bill,  in  such  manner  that  the 
administrators  of  the  estate  of  said  Joshua  may 
pay  said  |iooo  and  interest  as  if  a  debt  owing  to 
said  plaintiff,  and  so  that  sum,  with  interest,  shall 
be  first  paid  to  said  plaintiff  before  distribution  of 
the  estate  to  the  heirs. 

3.  That  the  said  plaintiff  retain  for  his  own 
use,  and  shall  in  no  manner  be  required  to  ac- 
count for  or  pay  for  any  moneys,  securities,  or 
other  things  given  or  handed  to  him  by  said 
Joshua  in  his  lifetime,  as  respects  the  said  Job, 
Franklin,  Hoopes,  and  Sidney  D.,  and  as 
against  them  the  plaintiffs  right  and  title  thereto 
shall  be  absolute. 

4.  That  said  plaintiff,  within  thirty  days  after 
notice  of  this  decree,  assign  and  transfer  all  hi^ 
legal  and  equitable  title  and  interest  of  and  irT 
the  four-fifths  part  of  the  other  real  and  personal 
estate  of  said  Joshua  Darlington,  deceased,  to 
said  Job,  Franklin,  Hoopes,  and  Sidney  D.  and 
their  heirs. 

5.  That  said  Job,  Franklin,  Hoopes,  and  Sid- 
ney D.,  within  thirty  days,  pay  to  the  plaintiff 
four-fifths  of  one-half  the  rent  of  said  farm,  for 
the  year  ending  April  i,  1873,  with  interest  from 
that  date ;  and,  if  the  parties  do  not  agree  upon 
the  amount,  a  Master  be  appointed  to  ascertain 
the  same. 

6.  That  the  costs  of  this  action,  including  costs 
of  appeal,  be  paid  by  the  defendants. 

7.  That  the  record  be  remitted  for  the  execu- 
tion of  this  decree. 

Opinion  by  Trunkey,  J. 


Jan.  '77,  64.  Jan.  25, 187S. 

CDonneirs  Estate. 
Sharkey's  Appeal. 

Decedents'  estates — Tf-usts — Commissions  of  tes- 
tamentary trustees  wJio  are  also  executors. 

The  fact  that  trustees  under  a  will  have  already  receired 
commissions  upon  a  fund  as  executors  of  the  testator,  docs 
not  preclude  them  from  charging  a  commission  upon  tbe 
income  as  compensation  for  administering  the  trust  estate. 

A  commission  of  5  per  cent,  upon  the  income  collected 
from  ^30,000  Philadelphia  City  loan  is  not  excessive. 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia County. 

This  was  an  appeal  from  a  decree  confirming 
the  adjudication  of  the  account  of  Jas.  Campbell, 
>.  B.  Austin,  and  James  McCann,  trustees  under 
the  will  of  Hugh  0*Donnell,  of  that  portion  of 
his  estate  bequeathed  to  the  use  of  James  C. 
O'Donnell  and  his  children.  The  accountants 
were  named  in  the  will  of  the  testator  as  his  ex- 
ecutors as  well  as  trustees,  and  in  the  former  ca- 
pacity filed  an -account,  which  was  audited  and 
confirmed  absolutely  February  2 ist,  1868.  They 
were  then  awarded  a  commission  of  5  per  cent 
upon  the  entire  estate  of  1274,558.43,  amoont- 
ing  to  113,727.98,  and  from  the  balance  in  their 
hands  128,281.46,  consisting  of  ^22,800  Phila- 
delphia City  loan  and  a  I5000  mortgage,  was 
awarded  to  them  as  trustees  of  Jas.  C.  0*Donncll 
and  his  children  under  the  testator's  will,  to 
which  amount  was  subsequently  added  J7200 
city  loan  upon  the  death  of  testator's  widow.  In 
March,  1877,  jheir  account  as  trustees  was  au- 
dited, and  the  accountants  claimed  a  commission 
of  5  per  cent,  upon  the  income,  excepting  thai 
accruing  from  the  mortgage,  which  had,  in  feet, 
been  collected  by  Bernard  Sharkey,  Esq.,  guar- 
dian of  the  children  of  Jas.  C.  O'Donnell  and  his 
attorney  in  fact,  who  at  the  audit  objected  to  the 
allowance  of  any  commission  whatever  to  the 
trustees.  It  appeared  that  the  guardian  hid 
never  assented  to  the  deduction  of  the  commis- 
sion as  income  was  collected,  and  that  the  Fi- 
delity Insurance,  Trust,  and  Safe  Deposit  Co. 
had  offered  to  become  trustees  at  a  commission 
of  2^  per  cent.,  and  the  Guarantee  Trust  and 
Safe  Deposit  Co.  for  3  per  cent.  The  auditing 
Judge  allowed  the  commission  claimed,  and  the 
exceptions  to  the  adjudication  having  been  dis- 
missed and  the  adjudication  confirmed,  this  ap- 
peal was  taken  by  guardian  of  the  minors. 

B,  Sharkey^  for  the  appellant. 

The  accountants  having  already  received  a 
large  commission  on  the  whole  estate,  indoding 
that  from  which  the  present  income  is  derived, 
ought  not  to  be  permitted  to  charge  upon  this 
also. 

SoUiday  v.  Bissey,  2  J.  347.  « 
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If  anything  is  due  them  it  ought  to  he  rated 
with  reference  to  the  nature  of  the  security  and 
the  offers  of  others  to  perform  the  same  service 
for  much  less  compensation. 
A,  A.  Hirst, 

The  commission  received  by  the  accountants 
as  executors  cannot  affect  their  right  to  compen- 
sation for  administering  the  trust.    The  amount 
to  be  allowed  is  discretionary  with  the  Court,  and 
it  is  not  in  this  case  excessive. 
Pusey  V.  Qcmson,  9  S.  &  R.  204. 
Gygcr*s  Appeal,  24  Sm.  48. 
McCauseland's  Appeal,  2  Wr.  466. 

Feb.  4,  1878.  The  Court.  This  so-called 
writ  of  error  to  the  Orphans'  Court  should  be  an 
appeal.  But  disregarding  this  in  order  to  reach 
the  merits  of  the  case,  we  are  of  opinion  there  is 
no  error  on  the  record.  The  question  of  com- 
missions to  the  executors  of  Hugh  O'DonnelPs 
will,  has  been  long  since  closed  by  operation  of 
law,  and  cannot  enter  into  the  controversy  be- 
fore us,  which  relates  to  commissions  of  the  ex- 
ecutors qu^  trustees  upon  the  income  collected 
and  disbursed.  We  are  unable  to  see  that  in  this 
limited  respect  any  injustice  is  done  to  the  own- 
ers of  the  income.  The  sum  is  not  large,  and 
the  labor  and  trouble  the  same  as  if  the  sum 
were  much  greater.  Decree  affirmed,  with  costs 
to  be  paid  by  the  appellant,  and  the  appeal  dis- 
missed. 

Per  Curiam.     Sharswood,  J.,  absent. 


Jan.  '77,  No.  165.  Jan.  25,  1878. 

Loughery  and  Gillin  v.  Dobson. 

Contracts — Agreement  to  accept  in  payment  real 
estate  not  specified.—  What  is  a  sufficient  con- 
veyance and  acceptance  thereunder — Mortgages 
— How  far  the  duty  of  an  expectant  vendee  in 
possession  without  title  to  pay  interest. 

Where  one  of  the  parties  to  a  contract  has  agreed  to 
accept  in  lieu  of  payment  in  cash  one  of  a  number  of 
houses  subject  to  mortgages  not  particularly  designated,  at 
an  estimated  value,  there  is  no  sufficient  payment  and  no 
title  passes  until  the  conveyance  of  some  particular  house 
has  been  completed. 

Although  entry  into  possession  \&  prima  facie  evidence 
of  the  acceptance  of  property  so  occupied  as  payment,  the 
presumption  may  be  rebutted. 

Where  in  pursuance  of  such  a  contract  one  enters  into 
possession  of  one  of  the  properties  named,  but  has  never 
accepted  title  thereto,  he  is  not  estopped  by  his  failure  to 
pay  the  interest  on  the  mortgage,  which  resulted  in  a  sale 
of  the  property  by  the  mortgagee,  from  suing  on  the  con- 
tract for  the  balance  due  thereunder. 

A.  contracted  with  B.  to  do  certain  work  for  |6ooo, 
**  two  houses  on  Fitzwater  Street  to  be  taken  in  payment 
by  the  party  of  the  second  part  for  the  price  or  sum  of 


$3000  on  each,  subject  to  a  mortgage  of  $2500  on  each 
house.'*  A.  entered  into  possession  of  two  of  the  said 
houses,  but  never  received  title  thereto,  and  subsequently 
they  were  sold  by  the  mortgagee  upon  failure  by  both  par- 
ties to  pay  the  interest.  In  a  suit  upon  the  contract  by  A. 
against  B. : 

Held^  that  A.  was  entided  to  recover  the  balance  due  in 
cash. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Covenant,  by  Christopher  L.  Dobson  against 
Jas.  J.  Loughery  and  Edward  Gillin.  The  pleas 
were  non  est  factum^  covenants  performed  absque 
hoCy  etc.     The  following  facts  appeared : — 

In  1870  Dobson  contracted  with*the  defen- 
dants to  do  all  of  the  plastering  upon  thirty-two 
houses  about  to  be  built  by  them.  The  agree- 
ment contained  the  following  clause : — 

**  All  work  to  be  done  in  the  best  workmanlike  manner 
for  the  price  or  sum  of  one  hundred  and  eighty-seven  dol- 
lars and  fifty  cents  (5187.50)  per  house,  or  six  thousand 
dollars  for  alL  Two  houses  on  Fitzwater  Street  to  be 
taken  in  payment  by  the  party  of  the  second  part  for  the 
price  or  sum  of  $3000  on  each,  subject  to  a  mortgage  of 
52500  on  each  house,  having  ten  years  to  tun  from  the 
1 2th  of  May,  1870." 

On  tHe  trial,  before  Hare,  P.  J.,  the  evidence 
showed  that  in  April,  1872,  defendants  signed 
and  acknowledged  a  deed  to  the  plaintiff  for  No. 
2243  Fitzwater  Street,  but  did  not  deliver  it.  In 
the  following  June  plaintiff  entered  into  posses- 
sion, and  lived  there  until  July,  1873,  when  he 
removed  to  No.  2209  Fitzwater,  for  which  another 
deed  to  him  had  been  made  in  the  previous  Octo- 
ber, but  not  delivered.  In  December,  1875, 
both  houses  were  sold  at  sheriffs  sale  under  the 
mortgages,  and  there  was  no  evidence  that  either 
plaintiff  or  defendants  had  received  any  part  of 
the  purchase-money.  There  was  some  conflict- 
ing testimony  as  to  wliether  the  houses  had  actu- 
ally been  accepted  in  payment  of  the  debt. 
Loughery,  one  of  the  defendants,  testified :  **  He 
(the  plaintiff)  saw  the  deed ;  he  signed  sixteen 

releases  of  liens About  March  ist, 

1873,  ^G  called  on  me  and  wanted  me  to  change 
those  deeds  to  his  son's  name.  He  said  he  was 
unable  to  go  on.  I  refused  to  give  him  any 
further  help.  He  said  he  could  not  take  them 
because  he  had  borrowed  from  M.  Cook  $1000 
on  the  representation  that  he  was  to  get  these 
houses  from  Loughery  and  Gillin.  I  refused.'* 
The  defendant  Gillin  also  testified :  "  There  was 
a  deed  drawn,  and  exhibited  then.  Dobson 
looked  at  it ;  .  .  .  .  was  present  when 
Dobson  saw  the  deed,  at  about  the  time  releases 

were  signed Dobson  examined 

deed ;  laid  it  down  on  table ;  left  it  there ;  he 
was  to  have  it  any  time."  Dobson,  the  plaintiff, 
testified :  ''I  asked  repeatedly  for  deeds  during 
two  or  three  years.  He  never  showed  me  deeds 
until  af^er  work  was  done.    When  releases  were 
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signed,  there  was  no  deed  shown  to  me,  but  I  was 
told  that  I  should  have  them  when  they  were 
ready.  He  never  delivered  or  offered  to  deliver 
the  deed  to  me.  He  told  me  that  there  were 
liens  and  some  smaller  judgments  against  the 
houses.**  "  I  signed  releases  of  liens  on  promise 
that  I  should  have  property  in  a  few  days.  Saw 
no  deed  then.  I  supposed  I  should  get  the  deed 
in  about  a  week.  Loughery,  one  of  his  sons  or 
apprentices,  and  myself  were  present.  When  I 
saw  him  after  in  a  short  time,  I  told  him  that  I 
was  going  to  borrow  money  from  a  building  asso- 
ciation, and  wanted  my  deeds.  Then  he  said  he 
couldn't  let  me  have  them  then,  but  would  let  me 
have  smalf  sums  of  money  till  I  could  get  the 
deeds.  I  had  full  faith  that  I  should  get  my 
deed.**  There  was  some  evidence  also  upon  the 
question  of  performance  of  his  contract  by  plain- 
tiff. 

Hare,  P.  J.,  charged :  '*  Some  stress  has  been 
laid  by  counsel  on  the  duty  of  the  plaintiff  as  a 
vendee  in  possession  to  keep  down  the  interest 
on  the  mortgages,  and,  if  pressed,  to  pay  the 
principal.  .  [It  seems  to  me  that  it  would  be  in- 
cumbent on  one  thus  situated  to  appropriate  the 
rents  and  profits  to  that  purpose,  but  J  do  not 
think  he  would  be  bound  beyond  this,  and  to  dis- 
charge the  mortgage  out  of  his  own  estate.]  I 
have  not  been  requested,  and  do  not  profess,  to 
instruct  you  on  the  point  as  one  of  law,  and  I 
leave  the  circumstances  to  you  to  be  considered 
in  connection  with  the  other  facts  in  evidence.** 

Verdict  for  plaintiff  for  $4425,  and  judgment 
thereon.  Defendants  took  this  writ  of  error,  as- 
signing for  error  that  portion  of  the  charge  con- 
tained in  brackets,  and  the  refusal  of  the  Court 
to  charge,  as  matter  of  law,  that  it  was  the  plain- 
tiff's duty  to  pay  the  interest. 

Lewis  Stover^  for  plaintiffs  in  error. 

A  vendee  in  possession  under  articles  of  agree- 
ment, who  has  paid  the  consideration  money,  has 
an  estate  in  the  land  (Russell's  Appeal,  3  H. 
319),  and  is  the  owner  of  the  land,  so  that  an 
injury  to  it  is  his  loss,  and  a  gain  his  profit. 
Richter  v,  Selin,  8  S.  &  R.  440. 
Robb  V.  Mann,  I  J.  304. 

It  was  clearly  the  duty  of  this  plaintiff  to  have 
paid  the  interest  on  the  mortgage,  subject  to 
which  he  bought  the  land.  The  defendants  would 
have  had  no  right  to  interfere,  and  any  balance 
resulting  from  the  sale  would  have  belonged  to 
Dobson  or  his  creditors. 

Pipher  v.  Lodge,  4  S.  &  R.  310, 570. 

Russeirs  Appeal,  supra. 

If  plaintiff  sued  for  cash  instead  of  the  houses, 
which  he  agreed  to  take,  then  he  ought  first  to 
restore  to  us  the  houses.  This  cannot  be  done, 
because  they  have  been  sold  on  account  of  his 
default ;  and  he  is  therefore  estopped  from  main 
taining  his  claim  for  the  cash. 


Edw,  F,  Pugh  and  Chas  C.  Lister ^  con::a. 
The  plaintiff  was  not  a  vendee  in  possession, 
the  original  contract  was  to  pay  money,  not  to 
sell  land ;  any  two  houses  might  have  been  given; 
they  were  not  specified,  or  the  $6000  in  cash 
might  hav  been  paid  if  defendants  desired  it 
Dobson  could  not  have  compelled  specific  per- 
formance of  the  conveyance.  Until  the  deeds 
should  have  been  delivered  Dobson  had  no  title 
which  might  not  have  b  en  divested  by  a  sale  to 
some  one  else  by  Loughery.  But  had  the  deeds 
been  tendered  he  could  not  have  been  compellca 
to  take  the  houses  subject  to  other  liens  and  in- 
cumbrances. 

AU'y  Gen'l  v.  Day,  I  Vesey,  218. 

R.  R.  Co.  V.  Navigation  Co.,  12  C.  204. 

Blackburn  v.  Ormsby,  5  Wr.  loi. 

The  damages  were  properly  assessed  for  the 
contract  price,  and  not  in  the  value  of  the  land. 
Hertzog  V,  Hertzog*s  Admr.,  10  C.  425. 

The  argument  that  Dobson  was  bound  to  dis- 
charge the  mortgages  out  of  his  own  estate  is,  in 
effect,  to  carry  the  doctrine  of  personal  liability 
to  an  unlimited  extent.  The  mortgages  were 
mentioned  in  the  contract  in  order  to  fix  the 
value  of  the  houses,  but  their  payment  was  not 
assumed.  The  theory  of  the  plaintiffs  in  error  is 
based  upon  articles  of  agreement  for  the  sale  of 
specific  real  estate,  but  here  the  only  question 
was  one  oi payment  under  the  contract,  and  this 
was  properly  left  to  the  jury. 

February  4,  1878.  The  Court.  We  perceii-e 
no  substantial  error  in  this  record.  The  testi- 
mony of  both  parties  is  that  the  deeds  for  the  lots 
to  be  taken  as  payment  were  not  delivered  in 
pursuance  of  the  contract.  It  appears  that  other 
liens  existed  as  incumbrances  than  the  mortgages 
which  were  to  be  accepted  by  the  purchaser  as 
liens  to  which  he  should  be  subject. 

Now  the  contract  designated  no  particular 
houses  to  be  conveyed,  so  that  no  title  legally  or 
equitably  passed  into  the  purchaser  under  the 
agreement  until  the  houses  were  not  only  desig- 
nated but  title  completed  by  a  con^yance.  He 
was  not  bound  to  accept  these  otherwise  incum- 
bered houses,  and  the  evidence  is  clear  he  did 
not.  It  is  true  he  went  into  possession  of  the 
houses  intended  to  be  conveyed,  and  in  the  ab- 
sence of  other  evidence  this  might  have  been 
prima  facie  evidence  of  acceptance,  but  the  evi- 
dence rebuts  this  presumption,  so  that  no  liability 
under  the  agreement  had  fallen  on  the  purchaser. 

Under  these  facts  we  cannot  discover  any  error 
against  the  plaintiff  in  error  committed  by  the 
Court  below.  Indeed,  the  charge,  looking  at  the 
evidence,  was  quite  favorable  to  him. 

Judgment  afiinned. 

Per  Curiam.    Sharswood,  J.,  absent. 
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Jan.  *77,  229.  Jan.  25,  1878. 

Kahn  v.  Pickard. 
Contracts — Dissolution  of  partnerships — Agree- 
ment to  pay  a  sum  certain — Construction  of, 

J.  K.  and  H.  P.,  the  latter  a  feme  covert^  having  been 
copartners,  entered  into  the  following  agreement:  "The 
said  parties  hereby  agree  to  dissolve  the  partnership  here- 
tofore subsisting  between  them  in  the  hotel  business  at 
No.  310  Race  Street,  in  the  city  of  Philadelphia.  J.  K. 
is  to  assume  the  business,  sell  it  out  at  the  earliest  oppor- 
tunity, apply  the  proceeds  to  the  settlement  of  all  claims 
against  the  late  firm,  and  pay  to  the  said  H.  P.  the  sum 
of  six  hundred  dollars.'*  In  a  suit  by  H.  P.  upon  this 
contract,  J.  K.  filed  an  affidavit  of  defence,  alleging  the 
coverture  of  the  plaintiff,  and  that  the  assets  of  the  firm 
were  insufilicient  to  pay  all  its  liabilities,  and  that  the  as- 
sets in  his  hands  had  been  appropriated  for  that  purpose : 

Heldy  that  plaintiff  was  entitled  to  judgment  for  want 
of  a  sufficient  affidavit  of  defence. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Debt,  by  Simon  Pickard  and  Henrietta  his 
wife,  in  right  of  his  wife,  against  Jacob  Kahn 
upon  an  instrument  in  writing,  of  which  the  fol- 
lowing is  a  copy: — 

"This  agreement  made  the  25th  day  of  January,  1870, 
between  Jacob  Kahn  and  Henrietta  Picard,  witnesses  that 
the  said  parties  hereby  agree  to  dissolve  the  partnership 
heretofore  subsisting  between  them  in  the  hotel  business 
at  No.  310  Race  Street,  in  the  city  of  Philadelphia.  Ja- 
cob Kahn  is  to  assume  the  business,  sell  it  out  at  the 
earliest  opportunity,  apply  the  proceeds  to  the  settlement 
of  all  claims  against  the  late  firm,  and  pay  to  the  said 
Henrietta  Picard  the  sum  of  six  hundred  dollars.  Wit- 
ness our  hands  and  seals. 

Jacob  Kahn  [l.  s.I 

Witnessed  by      \  Henrietta  Picard  [L.  s. J." 

Abraham  Block.  / 

Defendant  filed  an  affidavit  of  defence,  aver- 
ring '*that,  at  the  time  of  the  execution  of  the 
instrument  of  writing  sued  on,  Henrietta  Pickard, 
one  of  the  contracting  parties  therein,  was  under 
coverture  with  Simon  Pickard,*'  and  averring 
further  that  the  true  intent  of  the  agreement 
sued  on  was  to  pay  the  plaintiff  $600  out  of  the 
surplus,  if  any;  and  that  upon  winding  up  the 
affairs  of  the  firm,  it  was  ascertained  that  the  as- 
sets were  insufficient  to  pay  the  liabilities,  and 
that  the  balance  had  been  appropriated  to  the 
payment  due  the  servants  of  the  partnership. 

On  motion,  the  Court  entered  judgment  for 
want  of  a  sufficient  affidavit  of  defence  (reported 
2  Weekly  Notes,  95),  from  which  the  defendant 
took  this  writ  of  error,  assigning  for  error  the 
entry  of  the  judgment. 

Robert  J,  Arundel^  for  plaintiff  in  error. 

The  construction  of  the  agreement  claimed  by 
the  affidavit  is  only  fair ;  it  is  most  inequitable 
to  suppose  that  Mrs.  Pickard  could,  by  reason  of 
her  coverture,  escape  all  liability  for  the  firm 
debts,  and  yet  have  an  absolute  right  to  J600, 
whether  or  not  the  assets  were  sufficient  to  pay 


it.  The  affidavit  alleges  a  failure  of  considera- 
tion which  the  defendant  was  entitled  to  show  to 
exonerate  him  from  liability. 

A,  A,  Hirst y  contra.  There  was  no  failure  of 
consideration.  All  that  the  plaintiff  below  had 
agreed  to  give  the  defendant  he  had  received, 
and  he  is  bound  to  show  some  meritorious  de- 
fence. 

February  4,  1878.  The  Court.  The  real* 
question  here  is  whether  the  sum  of  J600  agreed 
by  Kahn  to  be  paid  to  Mrs.  Pickard  is  an  abso- 
lute or  a  conditional  debt  dependent  on  there 
being  assets  remaining  to  pay  it. 

The  interpretation  of  the  agreement  is  not 
free  from  difficulty,  the  language  being  somewhat 
vague.  But  upon  the  whole  we  are  of  opinion 
the  agreement  constitutes  a  sale  by  her  to  Kahn 
of  the  partnership  assets,  an  assumption  by  him 
of  the  partnership  debts,  and  an  agreement  to 
pay  her  J600  absolutely.  In  the  absence  of 
fraud  or  gross  mistake  in  making  up  this  estimate 
of  her  interest  in  the  partnership,  we  think  she 
can  recover  this  sum  absolutely.  Judgment  af- 
firmed. 

Per  Curiam.     Sharswood,  J.,  absent. 


Contwon  ^leas— Hato. 


C.  P.  No.  4.  June  8,  1878. 

Johnson  v.  Dobbins. 

Suit  on  foreign  judgfuent — Affidavit  of  defence 
averring  fraud —  Insufficiency  of —  Constitu- 
tioncU  law — Constitution  of  the  United  States  ^ 
Art.  IV, ,  and  Acts  of  Congress  in  pursuance 
thereof — When  judgment  recovered  in  another 
State  is  conclusive  in  this  State, 
Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

The  plaintiff,  having  obtained  judgment  against 
the  defendant  in  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  brought  an  action  upon  that 
judgment  in  this  Court,  and  filed  a  copy  of  the 
record  of  the  judgment  named,  duly  certified 
according  to  the  Act  of  Congress.  The  record 
showed  that  the  defendant  had  appeared  by  attor- 
ney to  the  action  and  had  entered  into  an  agree- 
ment of  reference  with  the  plaintiffs  attorney, 
that  the  cause  had  been  accordingly  referred, 
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that  the  referee  had  made  the  award  in  favor  of 
the  plaintiff  for  $2209.49,  to  which  award  the 
defendant's  attorney  had  filed  exceptions,  which 
exceptions  upon  being  heard  by  the  Court  were 
overruled,  and  final  judgment  was  thereupon 
entered  for  the  plaintiff.  The  record  also  showed 
that  subsequently  the  defendant's  attorney  had 
moved  the  Court  to  set  aside  this  judgment, 
which  motion  upon  argument  was  overruled  by 
the  Court. 

In  the  action  upon  this  judgment  in  this  Coiurt 
the  defendant  filed  an  affidavit  of  defence,  in 
which  he  alleged  that  the  judgment  had  been  ob- 
tained by  fraud  and  misrepresentation  in  this, 
that  neither  he  nor  any  attorney  authorized  to 
act  for  him  had  ever  agreed  that  the  cause  should 
be  referred  to  a  referee.  The  affidavit  also  con- 
tains an  averment  that  the  declaration  set  forth 
in  the  copy  of  the  record  filed. is  not  the  original 
and  true  declaration  filed  in  the  cause  then  pend- 
ing in  the  Supreme  Court  of  the  District  of  Co- 
lumbia, but  that  the  same  is  a  paper  substituted 
therefor  without  authority  of  any  kind. 
G,  T.  Bisphaniy  for  the  rule. 
The  allegation  of  fraud  in  obtaining  a  judgment 
is  no  defence  to  a  suit  on  that  judgment  in  an- 
other State.  To  obtain  a  judgment  on  the  record 
of  another  Court,  it  is  only  necessary  to  show :  ( i ) 
that  judgment  was  obtained  in  that  other  Court; 
and  (2)  that  such  Court  had  jurisdiction  of  the 
parties  and  of  the  subject  matter.  The  record 
shows  the  first  requisite ;  the  second,  in  the  ab- 
sence of  denial,  is  to  be  presumed  upon  the  re- 
cord. 

An  order  made  in  the  progress  of  a  cause  in  a 
court  of  another  State  will  not  be  revised  here. 
Though  an  order  be  obtained  by  fraud,  the  fraud 
cannot  be  questioned  here ;  the  party  must  resort 
to  the  tribunal  where  he  has  been  defrauded. 

Benton  v,  Burgot,  lO  S.  &  R.  240. 

Guthrie  V.  Lowry,  3  N.  537. 

Maxwell  v.  Stewart,  22  "Wallace,  79. 

Browning  v.  Lynch,  i  Weekly  Notes,  5. 

Belding  v,  Lowe,  Ibid.  265. 
A  foreign  judgment  stands  on  even  a  higher 
plane  than  a  judgment  of  our  own  Courts ;  it  is 
absolutely  conclusive  where  there  is  jurisdiction 
of  parties  and  subject  matter. 
R,  jP.  White,  contra. 

C.  A.  V 

June  II,  1878.  The  Court,  after  reciting 
the  facts  («/  suprd).  By  the  IVth  Article  of  the 
Constitution  of  the  United  States  and  the  Act  of 
Congress  of  1790  made  in  pursuance  of  it,  a 
judgment  recovered  in  any  State  of  the  Union 
before  a  court  of  competent  jurisdiction  is  enti- 
tled to  the  same  faith  and  credit  in  every  court 
within  the  United  States  as  it  has  by  law  or  usage 
in  the  Courts  of  the  State  where  it  was  entered 
By  the  Act  of  27th  of  March,  1804,  sec.  2,  the 
provisions  of  the  Act  of  1790  were  extended  to 


the  records  and  judicial  proceedings  of  all  coorts 
of  the  territories  or  countries  subject  to  the  jmis- 
diction  of  the  United  States,  and  this  has  been 
held  to  be  a  constitutional  exercise  of  the  legis- 
lative powers  of  Congress.  A  judgment  re- 
covered in  the  Supreme  Court  of  the  District  of 
Columbia  is  therefore  clearly  within  the  provi- 
sions of  these  acts.  If  the  concurrent  authority 
of  the  Constitution  of  the  United  States,  of  Acts 
o  Congress,  of  the  decisions  of  the  Supreme 
Court  of  the  United  States,  and  of  the  judgments 
of  the  Courts  of  last  resort  in  almost  every  one  of 
the  several  States,  is  sufl&cient  to  establidi  a  nile 
of  law,  then  it  must  be  regarded  as  certain  that 
in  an  action  in  one  State  upon  a  judgment  re- 
covered in  another,  the  record  of  the  judgment 
recovered  in  the  latter  is  absolutely  conclusive  in 
the  former,  provided  the  Court  in  which  the 
judgment  was  rendered  had  jurisdiction  of  the 
subject  matter  and  jiunsdiction  of  the  parties. 
The  conclusiveness  of  such  a  judgment  is  so  com- 
plete and  final  that  nothing  whatever  can  be 
averred  against  it.  It  cannot  be  impeached  for 
fraud  or  irregularity,  nor  can  any  other  vice  or 
defect  whatever  be  alleged  against  it.  The  only 
place  in  which  redress  can  be  sought  for  any  sup- 
posed injustice  inflicted  by  such  a  judgment  is 
the  forum  in  which  it  was  rendered.  The  de- 
fendant may  show  that  the  Court  which  rendered 
the  judgment  had  not  jurisdiction  of  the  contro- 
versy, or  that  he  was  not  amenable  to  its  process 
or  subject  to  its  jurisdiction.  Beyond  this  he 
can  show  nothing  except  a  subsequent  and  lawful 
discharge  of  his  liability.  However  reluctandy 
and  tardily  some  of  the  States  may  at  first  have 
consented  to  comply  with  this  mandate  of  the 
Constitution,  it  would  be  difficult,  I  apprehend, 
to  point  out  one  in  which  the  rule  is  not  now  ac- 
cepted with  all  the  stringency  with  which  it  has 
been  stated.  It  seems  to  be  now  everywhere  loy- 
ally recognized  and  inexorably  enforced.  It  is 
one  of  those  impressive  principles  of  the  Constitu- 
tion which,  like  that  contained  in  the  2d  section 
of  the  same  Article,  indubitably  stamps  the  politi- 
cal system  of  the  United  States  with  the  seal  of 
unity  and  nationality.  The  bead  roll  of  cases 
which  fix  the  interpretation  of  the  Consritution 
and  establish  this  rule  of  American  law  is  so  long 
that  it  would  be  a  useless  labor  and  a  mere  affec- 
tation of  learning  to  go  over  them.  Anyone 
who  desires  to  consider  them  may  find  them  in 
great  array  in  the  learned  opinion  of  Mr.  Justice 
Lewis  in  Baxley  v.  Linsdi  (4  Harris,  242). 
Among  the  more  recent  cases  may  be  mentioned 
Christmas  v,  Russell  (S  Wall.  305);  Cbeever 
V,  Wilson  (9  Wallace,  123);  Maxwell  r.  Stewart 
(22  Wall.  79) ;  Luckenbach  v,  Anderson  (n 
Wright,  123);  Wetherill  v.  Stillman  (15  ^-  ^• 
Smith,  105);  Reber  v.  Wright  (18  lb.  47^)^ 
Guthrie  V.  Lowry  (3  Norris,  533). 
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Pennsylvania  is  among  the  States  which  at  an 
early  day  announced  her  intention  to  adhere 
rigidly  to  the  literal  interpretation  of  the  IVth 
Article  of  the  Constitution,  and  in  the  case  of 
Benton  v.  Burgot  (lo  S.  &  R.  240),  the  very 
point  raised  in  the  present  case  was  definitely 
determined,  for  it  was  there  held  that  a  plea  of 
perfraudeni  to  an  action  brought  here  on  a  judg- 
ment obtained  in  a  court  of  the  State  of  New 
York  was  a  bad  plea,  and  judgment  was  given  for 
the  plaintiff  on  a  demurrer  to  such  plea. 

It  is  clear  therefore  that  the  affidavit  of  defence 
in  the  present  case  is  altogether  insufficient. 

Rule  absolute. 

Opinion  by  Thayer,  P.  J. 


C.  P.  No.  4. 


Donahue  v.  Helme. 


June  4,  1878. 


Devise — Life  estate  with  power  of  disposition — 
General  intent  of  will^Act  Jan,  24,  184^, 
Rule  to  set  aside  levy  and  condemnation. 
In  this  case  judgment  had  been  entered  against 
the  defendant  on  a  bond  and  warrant.     Execu- 
tion had  been  issued  and  returned  *'No  goods.'* 
On  an  alias  execution,  certain  real  estate  had 
been  seized  in  which  defendant  alleged  she  had 
only  a  life  estate,  and  that  therefore  the  sheriff 
should  have  appraised  the  yearly  value  thereof 
under  the  Act  of  January  24,  1849,  her  interest 
in  said  real  estate  being  by  virtue  of  the  residuary 
clause  of  the  will  of  Hugh  Helme  (her  husband), 
devising  said  residue — 

"To  my  wife,  Georgiana  Helme,  to  enjoy  the  same 
and  the  proceeds  and  income  thereof  during  her  natural 
hfe  with  full  power  to  use  and  expend  so  much  of  the 
principal  of  the  same  as  she  may  judge  necessary  for  her 
comfortable  support  and  maintenance,  and  at  her  death," 
remainder  to  her  children. 

Notice  to  appraise  was  given  under  the  Act,  and 
counsel  on  both  sides  appeared  before  the  sherifFs 
jury ;  but  the  sheriff  refused  to  appraise  on  the 
ground  that  the  jury  was  not  competent  to  pass 
upon  the  question  whether  defendant's  interest 
was  a  fee  simple  or  a  life  estate ;  and  made  re- 
turn '<  Levied  and  condemned."  This  rule  was 
then  taken. 

J^.  P.  White,  for  the  rule. 

The  Act  of  Assembly  is  imperative  that  if  de- 
fendant holds  only  a  life  estate  in  the  land  the 
sheriff  and  jury  jA^j// appraise  it ;  they  cannot  de- 
feat the  provisions  of  the  Act  by  declaring  them- 
selves incompetent  to  perform  their  duty ;  but  are 
bound  to  act  on  their  best  judgment  and  with 
such  light  as.  they  can  obtain. 

That  defendant  had  but  a  life  estate  is  plain. 
The  devise  was  in  express  words  *'  for  her  natu- 
ral life,"  and  although  there  was  added  a  power  in 
case  of  need,  to  sell  and  use  the  proceeds  for  her 


maintenance  and  support,  this  was  but  a  power 
depending  on  the  happening  of  a  contingency 
which  never  occurred. 

It  is  analogous  to  a  devise  with  remainder  over 
and  a  power  of  revocation  and  appointment  in 
the  first  taker.  The  power  to  use  the  corpus,  to 
sell  the  property  and  use  the  proceeds  sliould  the 
necessity  arise  does  not  enlarge  the  estate. 

I  Jarman  on  Wills,  321.  ^ 

Finch's  Prec.  71  and  cases  cited. 

Suiman?'.  Surman,  5  Mad.  23. 

Blight  V,  Wright,  1  Philada.  549. 

Church  V.  Disbrow,  2  Sm.  219. 

Dillin  V,  Wright  (23  Sm.  177),  is  not  in  point 
The  opinion  contains  some  reasoning  on  the 
other  side ;  but  this  is  a  mere  dictum  and  con- 
trary to  the  current  of  authority. 

E,  P.  Smithers,  contra,  did  not  appear  at  the 
argument  of  the  case,  but  submitted  in  his  paper 
book  :  That  Georgiana  Helme  had  a  fee  simple 
in  this  property. 

Church  r.  Disbrow,  2  Sm.  219. 
Dillin  V.  Wright,  23  Id.  177. 

That  the  Act  of  January  24,  1849,  applies 
where  the  defendant  has  a  **life  estate  only;" 
here  defendant  has  a  life  estate  with  powers 
annexed.  That  the  Act  does  not  apply  when 
there  is  a  question  of  doubt  whether  the  estate  be 
for  life  or  in  fee. 

Gordon  v,  Ingraham,  S  Casey,  214. 

June  29, 1 878.  The  Court.  The  defendant 
alleges  that  in  part  of  the  property  condemned 
she  has  only  a  life  estate,  and  complains  that  the 
sheriff  in  contravention  of  her  written  request  and 
notice  has  not  proceeded,  in  accordance  with  the 
provisions  of  the  4th  section  of  the  Act  of  1849 
(Piwdon,  652),  to  make  an  appraisement  of  the 
yearly  value  of  that  portion  of  the  land,  and  to 
return  the  same  as  part  of  the  inquisition  and  con- 
demnation. The  plaintiff  maintains  that  the 
defendant  has  a  fee  in  the  land  referred  to,  and 
that  the  proceeding  of  the  sheriff  is  therefore  in 
all  respects  regular.  Whether  the  defendant  has 
a  fee  or  a  life  estate  only  depends  upon  the  con- 
struction to  be  given  to  the  will  of  her  deceased 
husband,  Hugh  Helme,  who  devised  the  pro- 
perty in  question,  being  a  part  of  his  **  residuary 
estate,  real  and  personal,"  to  his  wife  Georgiana 
* '  to  enjoy  the  same  and  the  proceeds  and  income 
thereof  during  her  natural  life,  with  full  power 
to  use  and  expend  so  much  of  the  principal  of 
the  same  as  she  may  judge  necessary  for  her  com- 
fortable support  and  maintenance,  and  at  her 
death  the  remaining  portion  of  the  said  real  and 
personal  estate,  or  the  proceeds  of  the  same,  to 
go  to  her  children  who  are  now  living  in  equal 
portions,  or  to  their  heirs  or  assigns  respectively. 
And  I  do  hereby  authorize  and  empower  my 
wife,  the  said  Georgiana  Helme,  to  sell,  dispose 
of,  and  convey  in  fee  simple  or  otherwise  at  pub- 
lic or  private  sale  any  portion  of  my  said  real  or 
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personal  estate,  .  .  .  but  the  said  Georgiana 
Helme  to  appropriate  or  use  the  proceeds  in  the 
manner  hereinbefore  directed^ 

The  plaintiff  maintains  that  as  the  life  estate 
was  coupled  with  a  power  of  sale  and  a  right  to 
use  the  proceeds  if  they  became  necessary  for 
her  maintenance,  this  amounts  to  such  an  un- 
limited control  of  the  estate  and  its  proceeds  as 
to  constitute  in  fact  a  fee  simple. 

A  devise  of  an  estate  generally  or  indefinitely 
with  a  power  of  disposition  over  it  carries  a  fee. 
But  when  the  estate  is  given  for  life  only  the 
devisee  takes  only  a  life  estate,  though  a  power  of 
disposition  or  to  appoint  the  fee  by  deed  or  will 
be  annexed,  unless  there  should  be  some  mani- 
fest general  intent  of  the  testator  which  would 
be  defeated  by  adhering  to  the  particular  intent. 
Words  of  implication  do  not  merge  or  destroy  an 
express  estate  for  life  unless  it  becomes  absolutely 
necessary  to  uphold  some  manifest  general  intent. 
The  cases  establishing  this  doctrine  are  collected 
by  Chancellor  Kent  (4  Com.  319;  lb.  526). 
The  Pennsylvania  cases  affirm  the  same  doctrine. 
Morris  v.  Phaler  (i  Watts,  389)  is  not  inconsis- 
tent with  it,  but  affirms  the  general  rule.  In 
Hess's  Executor  v,  Hess  (5  Watts,  187)  there 
was  a  devise  of  a  life  estate  in  land  to  a  son, 
charged  with  the  sum  of  1000  pounds,  to  be  paid 
to  whomever  the  son  should  bequeath  the  same 
by  his  last  will,  and  it  was  held  that  the  owner- 
ship of  the  money  did  not  merge  in  the  owner- 
ship of  the  land.  "  Where  there  is  no  express 
bequest  of  the  absolute  'property,'^  says  Gibson, 
C.J.,  "a  contrary  implication  of  equal  force  is 
sufficient  to  hinder  the  implication  from  the 
general  disposing  power."  In  Walker  v,  Quigg 
(6  Watts,  87)  there  was  a  devise  to  a  wife,  "she 
or  her  attorney  to  act  with  it  according  to  their 
discretion  as  far  as  is  consistent  with  the  children'b 
welfare,  and  in  case  she  should  get  married,  then 
she  shall  claim  no  greater  right  than  my  surviving 
children,'*  and  this  was  held  to  be  a  devise  to 
the  widow  during  widowhood  as  a  trustee  for 
herself  and  children.  In  Fisher  v,  Herbell  (7  W. 
&  S.  63)  an  unlimited  power  of  disposition  ex- 
pressly given  was  restrained  and  limited  by  pre- 
vious words  showing  plainly  the  testator's  intent 
to  confine  the  devisee  to  a  life  estate.  This  case, 
and  Culbertson  z/.  Duly  (in  the  same  book,  p. 
195),  illustrate  very  strikingly  the  rule  already 
stated  that  a  devise  of  an  estate  generally  with  a 
power  of  disposition  over  it  carries  a  fee,  but 
when  the  estate  is  given  for  life  only  the  devisee 
will  only  take  a  life  estate,  notwithstanding  a 
general  power  of  disposition  is  annexed.  In 
Culbertson  v.  Duly  the  devise  being  general  the 
power  of  disposition  added  was  held  to  plainly 
indicate  a  fee  simple.  In  Fisher  v,  Herbell  a  life 
estate  being  expressly  devised  a  power  of  disposi- 
tion, in  the  very  words  used  in  Culbertson  v. 


Duly,  was  not  permitted  to  enlarge  the  life  estate 
into  a  fee.  In  Musselman's  Estate  (3  Wright, 
469)  a  testator  devised  all  his  real  and  personal 
estate  to  his  widow  "  so  long  as  she  lives,  for  her 
maintenance,"  adding,  "she  shall  have  her 
choice  to  sell  it  or  not  as  she  believes  best  for 
her."  This  was  followed  by  a  power  to  dispose 
of  one-third  of  the  estate  by  will,  and  it  was  not 
doubted  that  she  was  limited  to  a  life  estate  in 
the  whole  and  could  only  dispose  of  one-third  by 
will,  notwithstanding  the  power  of  sale  added  to 
her  life  estate.  The  Second  Reformed  Presby- 
terian Church  V,  Disbrow(2  Smith,  219)  affirms 
the  general  rule  of  construction  already  stated. 
But  in  that  case  the  devise  was  in  the  alternative 
**  to  hold  during  her  lifetime,  or  dispose  of  the 
same  as  shall  seem  best  unto  her,"  and  this  pecu- 
liar phraseology  was  held  to  carry  a  fee.  In 
Cowles  V,  Cowles  (3  Smith,  175)  a  testator  de- 
vises to  his  wife  all  his  property  during  her  natu- 
ral life,  and  at  her  death  **all  the  property  so 
devised  to  her,  or  so  much  thereof  as  should  then 
remain  unexpended,''  to  go  to  the  testator's  sou 
and  daughter,  their  heirs  and  assigns.  It  was 
held  that  the  express  gift  for  life  was  not  enlarged 
into  a  fee  by  implication  founded  on  the  words 
**  or  so  much  thereof  as  may  remain  unex- 
pended," and  that  the  heir  was  not  to  be  disin- 
herited by  anything  less  than  a  clearly  apparent 
intention.  Nor  is  Dillin  v,  Wright  (23  Smith, 
177),  which  is  relied  on  by  the  plaintiff,  opposed 
in  any  sense  to  the  general  current  of  the  cases, 
which,  as  may  be  seen  from  those  already  cited, 
always  make  the  testator's  intention  the  pole 
star  of  the  construction,  and  labor  to  give. effect 
to  his  just  expectations  and  to  prevent  their 
being  defeated  by  merely  artificial  rules  and 
strangled  by  subtle  implications.  In  Dillin  r. 
Wright  there  was  a  devise  to  trustees  for  the  tes- 
tator's brother  ^^  to  be  used^  principal  and  inte- 
resty  if  neededy  and  if  any  remains  after  his 
death  it  is  to  become  the  property  of  E.  and  S.," 
and  this  was  held  to  be  only  a  life  estate  in  the 
brother,  and  not  to  be  enlarged  into  a  fee  by  the 
subsequent  words. 

Now  it  is  impossible  to  read  the  will  of  Hugh 
Helme  without  being  convinced  that  his  object 
was  in  the  first  place  to  provide  for  the  mainte- 
nance of  his  widow  during  her  natural  life,  and 
in  the  next  place  to  make  the  best  possible  pro- 
vision in  his  power  for  the  children  after  her 
death.  For  this  purpose  he  gives  her  expressly 
a  life  estate,  both  in  the  realty  and  personalty, 
and  no  more,  and  the  residue  to  the  children. 
But  foreseeing  the  possibility  that  his  widow 
might  not  be  able  to  subsist  upon  the  income 
and  profits  of  the  estate,  he  adds  a  clause  em- 
powering her  to  encroach  upon  the  principal  for 
her  support.  A  provision  which,  as  was  said  in 
Cowles  V.  Cowles,  might  perhaps  be  satisfied 
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by  applying  it  to  tl.c  personal  estate.  He  then 
superadds  to  her  life  estate  a  power  of  sale,  re- 
iterating, however,  the  same  restriction  as  to  the 
use  of  the  proceeds  which  he  had  already  affixed  to 
the  real  estate.  If  the  words  in  Walker  v.  Quigg, 
"  to  act  with  it  according  to  her  discretion  as  far 
as  is  consistent  with  the  children's  welfare,"  were 
strong  enough  to  make  the  widow  a  trustee  for 
the  children,  they  are  much  stronger  for  that  pur- 
pose in  this  case,  for  here  he  begins  by  dividing 
the  estate  into  two  parts,  a  life  estate  for  the 
widow  and  the  remainder  for  the  children,  and 
although  he  gives  her  power  to  encroach  upon 
the  corpus  of  the  gift  if  her  necessities  require 
it,  he  secures  the  residue,  if  any,  to  the  children, 
and  when  he  engrafts  upon  her  life  estate  a 
power  of  sale  he  takes  care  to  give  to  the  children 
precisely  the  same  interest  in  the  proceeds  which 
before  they  had  in  the  land.  The  power  of  sale 
is  therefore  a  power  which  Mrs.  Helme  holds  in 
trust  for  herself  and  her  children.  Peradventure 
she  may  never  execute  it.  Perhaps  no  contin- 
gency requiring  its  execution  may  ever  arise. 
She  cannot  be  compelled  by  creditors  to  execute 
that  power  against  her  wishes,  nor  would  she  be 
justified  in  executing  it  if  the  necessary  result 
would  be  to  enable  her  creditors  to  sweep  away 
a  provision  which  was  intended  by  her  husband 
for  her  children  as  well  as  herself.  Equity  will 
never  decree  the  execution  of  a  power  in  order 
to  deprive  a  man  of  the  estate  for  the  benefit  of 
creditors,  especially  at  the  expense  of  remainder- 
men whose  estate  is  contingent  upon  its  non-exe- 
cution. An  unexecuted  power  depending  for 
its  execution  upon  the  volition  of  the  party  to 
whom  it  is  given  is  never  in  equity  deemed  as- 
sets in  favor  of  creditors.  For  what  equity  is 
there  for  the  creditor  to  have  money  raised  out 
of  the  estate  of  a  third  person  in  a  case  in  which 
it  was  never  agreed  that  it  should  be  raised? 
Equity  will  not  even  aid  the  defective  execution 
of  a  power  if  the  effect  of  it  is  to  prejudice  heirs. 
What  then,  in  this  aspect  of  it,  is  the  case  be- 
fore us  but  an  effort  on  the  part  of  the  plaintiff  to 
turn  an  estate  dependent,  according  to  his  own 
argument,  upon  the  discretionary  execution  of  a 
power  into  an  absolute  estate,  and  that  in  a  case 
where  the  donee  of  the  power  refuses  to  execute 
it,  and  where,  if  she  did  execute  it,  the  benefit 
of  its  execution  must  inure  to  the  benefit  of  the 
testator's  children  quite  as  much  as  to  her  own 
benefit.  Could  anything  be  more  repugnant  to 
the  expectations  of  this  testator  th^  that  the 
estate  intended  for  the  maintenance  of  his  chil- 
dren as  well  as  his  widow  should  be  diverted  from 
their  support  and  the  whole  grasped  by  his 
widow's  creditors.  It  was  in  the  contemplation 
doubtless  of  such  possibilities  that  he  resolved  to 
give  his  widow  but  a  life  estate  and  to  preserve 
the  remainder  for  her  children.     That  he  also 


saw  fit  to  give  her  a  power  of  sale,  to  be  executed 
or  not,  as  the  pressure  of  necessity  might  or  might 
not  require,  but  always  at  her  own  discretion, 
and  in  trust  for  her  children  as  well  as  for  her- 
self, does  not  overthrow  the  prior  limitation  and 
give  her  an  absolute  estate.  The  limitation  of  a 
particular  estate  for  life  by  apt  and  express  words 
shows  conclusively  that  the  testator  did  not  intend 
that  the  power  which  he  engrafted  upon  it  should 
be  construed  as  an  implication  of  an  absolute  es- 
tate No  such  implication  can  be  made  in  the 
face  of  his  clearly  expressed  intention  to  the  con- 
trary. This  is  not  therefore  the  case  of  a  devise 
of  an  estate  generally  or  indefinitely,  with  a 
power  of  disposition  superadded,  but  a  limitation 
of  a  life  estate  and  remainder  over,  supplemented 
by  a  power  of  sale,  which,  if  it  were  executed, 
must  be  executed  as  a  trust  for  others  as  well  as  for 
the  tenant  for  life.  All  confusion  of  ideas  would 
instantly  disappear  from  it  if  we  suppose  the  gift 
to  have  been  to  a  trustee  for  the  widow  and  chil- 
dren, upon  precisely  the  same  limitation,  and 
with  precisely  the  same  power  of  sale  superadded. 
Yet  it  can  make  no  substantial  difference  that 
the  testator  chose  to  dispense  with  a  trustee,  and 
to  carry  his  intention  into  effect  by  a  direct  de- 
vise of  a  life  estate  to  his  widow  with  a  power  of 
sale,  which,  if  it  were  executed,  must  be  executed 
as  a  trust  for  her  children  as  well  as  herself.  Nor 
are  the  children  to  be  deprived  of  the  benefit  of 
the  limitation  in  their  favor,  because  the  widow, 
if  she  should  execute  the  power  of  sale,  might,  if 
her  necessities  required  it,  appropriate  a  part  of 
the  corpus  of  the  gift  to  her  own  support.  They 
are  entitled  nevertheless  to  the  benefit  of  the 
contingency^  that  this  may  not  happen.  Nor  is 
it  to  be  supposed  that  their  mother  would  make 
any  use  of  the  power,  which  would  be  detrimental 
to  their  interests. 

It  was  urged  on  behalf  of  the  plaintiff  that 
when  it-is  doubtful  whether  the  debtor's  interest 
is  a  life  estate  or  a  fee  the  sheriff  ought  not  to  be 
compelled  to  have  an  appraisement  made  of  the 
yearly  value  of  the  lands,  as  required  by  the  Act 
of  1849, 2Lnd  Gordon  v.  Inghram  (8  Casey,  214) 
was  cited  in  support  of  this  practice ;  but  in  Gor- 
don V.  Inghram  the  debtor  himself  claimed  a  fee 
under  a  parol  gift  from  his  father,  in  pursuance 
of  which  he  had  entered  and  improved  the  estate. 
Here  only  a  life  estate  is  claimed  by  the  debtor, 
and  she  has  recognized  the  rights  of  the  remain- 
dermen in  the  fullest  manner,  permitting  them 
to  make  valuable  improvements  at  their  own 
cost.  Where  the  fact  is  in  doubt  whether  the 
debtor  has  a  life  estate  or  a  fee  there  is  an  ob- 
vious reason  why  the  sale  should  be  allowed  to 
proceed  and  the  parties  relegated  to  their  subse- 
quent remedies,  but  no  such  doubt  exists  in  the 
present  case,  where  the  whole  question  depends 
upon  the  construction  to  be  put  upon  the  words 


Digitized  by 


Google 


542 


WEEKLY  NOTES  OF  CASES. 


of  a  will.  The  facts  are  not  in  dispute,  as  they 
were  in  Gordon  v.  Inghram.  Either  the  one  con- 
struction or  the  other  must  prevail,  and  that  can- 
not be  said  to  be  in  doubt  which  depends  solely 
upon  the  judgment  which  the  law  pronounces 
upon  the  words  of  a  written  instrument.  When 
it  is  made  to  appear  to  the  Court  that  the  defend- 
ant has  only  a  life  estate  in  the  lands  levied  on, 
the  defendant,  by  the  Act  of  1849,  is  entitled  of 
right  to  have  the  appraisement  made  of  the  yearly 
value  of  the  lands,  and  to  pay  the  plaintiff  the 
annual  valuation  in  half-yearly  payments.  The 
sheriff  cannot,  under  such  circumstances,  proceed 
to  sell  the  property  without  depriving  the  debtor 
of  the  right  secured  to  him  by  the  Act  of  1849. 
It  would  be  very  injurious,  moreover,  not  only 
to  the  tenant  for  life,  but  to  the  remaindermen 
also,  to  proceed  with  the  sale  in  violation  of  the 
provisions  of  the  Act.  The  point  made  by  the 
plaintiff,  that  the  defendant  is  not  entitled  to 
have  the  appraisement  made  because  she  did  not 
give  notice  to  the  plaintiff  of  her  application,  is 
without  substance  or  merit,  inasmuch  as  the  re- 
cord shows  that  the  plaintiff  appeared  before  the 
sheriffs  inquest,  and  that  his  counsel  then  argued 
the  very  question  now  determined  by  the  Court. 

The  rule  to  set  aside  the  levy  and  condemna- 
tion must  be  discharged,  but  it  is  ordered  that  the 
sheriff  cause  an  appraisement  to  be  made  by  an 
inquest  of  the  yearly  value  of  the  lot  of  groimd 
in  which  the  defendant  has  only  a  life  estate,  and 
particularly  described  in  the  notice  and  demand 
of  the  defendant  to  the  sheriff,  slnnexed  to  the 
depositions  in  this  case,  and  that  the  sheriff  re- 
turn the  said  appraisement  as  part  of  the  inqui- 
sition and  condemnation  heretofore  made,  in  ac- 
cordance with  the  provisions  of  the  Act  approved 
January  24,  1849. 

Opinion  by  Thayer,  P.  J. 
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Palmer's  Estate. 


May  20, 1878. 


C.  P.  No.  3.  June  8,  1878. 

Marcus  v.  Boling. 

Practice — Bill  of  particulars  may  be  demanded 

after  issue  joined. 

Rule  to  furnish  bill  of  particulars. 

Declaration  filed  in  common  counts.  At  the 
time  of  plea  filed,  defendant  made  no  call  for  a 
bill  of  particulars.  The  case  then  proceeded  to 
issue,  whereupon  defendant  made  his  call. 

F,  W.  Shain,  for  rule. 

W.  P.  Bowman,  contra. 

The  Coimx.    It  is  not  too  late. 

Rule  absolute. 


Testamentary  incapcuity —  WTuit  constitutes^ 
Evidence  necessary  to  prove — Medical  experts 
—  Opinion  of,  when  unaccompanied  by  the  facts 
upon  which  it  is  bctsed,  of  no  camL 
Sur  appeal  from  the  Register,  and  demand  for 
an  issue. 

Henry  Palmer  died  December  20,  1875,  leav- 
ing instruments  in  writing  purporting  to  be  a  will 
and  codicil,  dated  respectively  the  19th  day  of 
April,  A.  D.  1875,  a^d  ^«  '4^^  ^7  ^^  I>ecem- 
ber,  A.  D.,  1875.  These  papers  were,  on  Jan- 
uary 24,  1876,  admitted  to  probate  as  the  will 
and  codicil  of  the  decedent. 

Thomas  Clarke,  a  nephew  of  the  decedent, 
took  an  appeal  from  this  decision  of  the  Register, 
upon  the  ground  of  want  of  testamentary  capacity 
on  the  part  of  the  decedent  on  the  dates  the  said 
alleged  will  and  codicil  were  respectively  exe- 
cuted. The  cause  was  referred  to  an  examiner, 
and  testimony  taken. 

Wm.  W.  Wiltbanky  for  petitioner,  offered  the 
testimony  of  Drs.  Miiller  and  Leedom  to  prove, 
as  medical  experts,  that  the  decedent,  owing  to 
long-continued  intemperance,  was  not  of  testa- 
mentary capacity  at  the  dates  the  above  men- 
tioned papers  were  executed. 

W,  Howard  Baker,  for  devisees. 
The  opinion  of  a  medical  expert  must  be  ac- 
companied by  the  facts  upon  which  it  is  based. 
I  Jarman  on  "Wills,  79. 
Ex  parte  Springer,  4  Qarkc,  188. 
Pidcock  V.  Potter,  18  Sm.  342. 
Habitual  drunkenness  will  not  constitute  inca- 
pacity to  execute  a  will,  though  the  testator  was 
thereby  frequently  unfit  for  business,  without 
proof  that  he  was  under  the  influence  of  liquor 
when  the  will  was  executed, 
ijarman  on  "Wills,  56. 
Thompson  v,  Kyner,  15  Sm.  368. 
Starrett  y,  Douglass,  2  Yeates,  48. 
Hight  vl  Willson,  I  Dall.  102. 
Testamentary  capacity  is  always  presumed  un- 
til the  contrary  is  shown  by  the  clearest  and  most 
satisfactory  proofs. 

Williams  on  Executors,  {18. 
Grabill  V,  Barr,  5  Barr,  441. 
Barker  v.  McFerran,  2  Casey,  211. 
Hoshauer  v.  Hoshauer,  2  lb.  404. 
McMasters  v.  Blair,  5  lb.  298. 
Werstler  t/.  Custer,  10  Wr.  502. 
'    Landis  v.  Landis,  I  Grant,  248. 
Thompson  v.  Kyner,  15  Sm.  368. 
Egbert  v,  Egbert,  28  lb.  326. 
If  a  verdict  against  the  will  would  not  be  sus- 
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tained  by  the  evidence,  the  Court  should  refuse 
to  award  an  issue. 

Will  of  Ellen  Shaw,  i  Weekly  Notes,  332. 

De  Puy's  Est.,  I  lb.  212. 

Graham's  App.,  11  Sm.  43, 

DeHaven's  App.,  32  Leg.  Int  92, 

Sartwellv.  Wilcox,  8  Harris,  117. 

Lower  v.  Clement,  I  Casey,  6^» 

Silvetis  V,  Porter,  24  Sm.  448. 

Dean  v.  Fuller,  4  Wr.  474. 

McMasters  v,  Blair,  supra, 

Collins'  Est.,  3  Weekly  Notes,  434, 

Colgate's  Est.,  5  lb.  170. 
Wm.  GordoHy  for  widow. 

June  I,  1878.  The  Court.  Irrespective  of 
the  very  strong  afHrmative  testimony  in  favor  of 
the  will,  the  evidence  on  behalf  of  the  contestants 
falls  far  short  of  what  is  required  to  overcome 
the  presumption  in  favor  of  testamentary  capacity. 
Indeed,  it  can  scarcely  be  said  to  be  evidence  at 
all,  consisting,  as  it  does,  of  simply  the  opinion 
of  two  witnesses,  wXhout  the  facts  upon  which 
the  opinion  is  based,  or  based  upon  facts  mani- 
festly insufficient  to  warrant  the  inference  drawn. 
No  finding  against  the  will  upon  such  evidence 
could  be  sustained;  and  this  is  the  test  by  which 
to  determine  whether  an  issue  should  be  granted. 

It  is  stated  in  Swinburne  (p.  72)  that  jt  is  a 
hard  and  difficult  point  to  prove  a  man  not  to 
have  the  use  of  his  understanding  or  reason ;  and 
therefore  it  is  not  sufficient  for  a  witness  to  de- 
pose that  the  testator  "was  mad,  or  beside  his 
wits,  unless  a  sufficient  reason  can  be  given  to 
prove  this  deposition — as  that  he  saw  him  do 
such  acts  or  heard  him  speak  such  words  as  a 
person  having  reason  would  not  have  done  or 
spoken." 

It  is  true  that  in  the  present  case  the  two  wit- 
nesses were  physicians,  and  that  on  questions  of 
sanity,  physicians  may  be  asked  whether,  from 
the  circumstances  of  a  testator  and  the  symptoms 
they  observed,  they  can  form  an  opinion  of  the 
soundness  of  his  mind,  and  if  so  what  their  con- 
clusion is.  But  in  such  cases  they  must  state  the 
circumstances  or  symptoms  from  which  they 
draw  their  conclusions.  (Jarman  on  Wills,  p. 
79.)  "Juries,"  said  the  Court,  in  Dickinson  v. 
Barber  (9  Mass.  227),  "are  to  judge  of  the  facts, 
and  although  the  opinion  of  professional  gentle- 
men on  facts  submitted  to  them  have  justly  great 
weight  attached  to  them,  yet  they  are  not  to  be 
received  as  evidence  unless  predicated  upon  facts 
testified  either  by  them  or  by  others'' 

Still  more  is  this  the  case  when  the  physician 
undertakes  to  express  an  opinion  not  simply  on 
the  question  of  unsoundness  of  mind,  but  of  tes- 
tamentary capacity  y  and  in  stating  his  opinion  uses 
the  latter  term  and  not  the  former.  Testamen- 
tary capacity  is  a  mixed  question  of  law  and  fact, 
and  may  well  exist  though  the  mind  be  weak  or 
considerably  impaired.     Hence  it  is  not  enough 


to  state  that  the  disease  from  which  the  testator 
suffered  was  one  which  "more  or  less  affected 
his  mind,''  without  stating  how  and  to  what  de- 
gree it  so  affected  it;  and  what  facts  existed  to 
show  that  in  this  particular  case  the  mind  was 
affected  to  such  an  extent  as  to  destroy  the  capa- 
city to  make  a  will? 

One  of  the  witnesses  thus  testified:  "I  knew 
the  decedent  professionally  in  his  lifetime.  He 
died  in  January,  1876.  /  was  not  attending 
him  at  that  time.  In  my  opinion  he  was  not  of 
testamentary  capacity  in  April,  1875.  ^^  ^^ 
very  vacillating.  His  habits  were  very  intem- 
perate at  that  time,  and  had  been  so  before  then. 
They  had  a  decidedly  diseased  condition  which 
affected  his  brain  more  or  less.  So  far  as  I 
know,  his  testamentary  capacity  in  December, 
1875,  is  the  same  as  it  had  been  in  April,  1875, 
which  means  he  had  no  testamentary  capacity'' 
On  cross-examination  he  said:  "I  attended  him 
professionally  about  ten  years  ago.  I  cannot 
recollect  his  disease  at  that  time.  I  know  of  my 
own  knowledge  the  disease  he  died  of.  It  was 
cirrhosis  of  the  liver.  /  know  his  condition  by 
meeting  him  in  the  street  two  or  three  times  in 
April  ,1875.  I  ^2td  no  professional  knowledge  of 
him  at  that  time,  I  never  had  any  business 
transaction  with  him  since  my  professional  visits. 
When  I  met  him  in  the  street  he  was  between 
drunk  and  sober,  I  speak  of  his  condition  as  a 
professional  expert,  although  this  time  I  did  not 
professionally  visit  him.  The  two  or  three  times 
I  had  conversation  with  him  were  on  the  occasion 
of  his  stopping  my  carriage  in  the  street  and 
talking  to  me  a  long  while.  These  are  the  times 
I  referred  to  above." 

This  is  the  only  witness  who  undertakes  to 
assert  that  there  was  a  want  of  testamentary  capa- 
city when  the  will  was  made  (April  19,  1875), 
and  this  is  the  whole  of  his  testimony.  The 
codicil  is  dated  December  14, 1 875.  Conceding, 
for  the  sake  of  argument,  that  a  want  of  testa- 
mentary capacity  was  proved  by  the  other  wit- 
ness at  the  latter  date,  the  only  effect  would  be 
to  leave  the  will  as  it  originally  stood,  and  the 
contestant  was  not  named  in  it.  His  application, 
unless  it  can  be  supported  upon  the  testimony 
already  stated,  must  therefore  fail  for  want  of 
interest.  It  is  clear  that  it  cannot  be  so  sup- 
ported. 

The  only  remaining  witness  against  the  will 
testified  as  follows:  "I  attended  Henry  Palmer 
during  his  last  illnesis.  I  had  attended  him  be- 
fore. I  first  had  professional  knowledge  of  him 
four  or  five  years  before  his  last  illness — from 
that  time  until  the  time  of  his  death.  I  had 
personal  and  professional  knowledge  of  him  at 
intervals.  I  think  I  first  attended  him  for  a  dis- 
location of  the  shoulder.  I  had  professional 
knowledge  of  him  about  the  14th  of  December, 
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1875.  He  was  then  sick — cirrhosis  of  the 
liver.  He  had  indicated  symptoms  of  it  some 
months.  It  is  a  disease  of  slow  growth  and 
owing  to  a  man*s  habits.  The  habit  which  led 
to  the  disease  was  that  of  drinking.  The  disease 
at  its  culmination  more  or  less  affects  the  brain. 
His  brain,  on  the  14th  day  of  December,  1875, 
was  affected.  It  was  so  affected  at  that  time, 
that  in  my  opinion  he  was  not  of  testamentary 
capacity,  I  had  incidentally  personal  knowledge 
of  his  physical  condition  on  or  about  the  19th  of 
April.  This  knowledge  was  incidental  to  my 
professional  duties  to  his  wife.  He  was  in  the 
house  at  the  time  I  saw  him  there.  I  have  no 
doubt  at  that  time  some  of  the  conditions  of  the 
disease  were  there.  I  referred  to  the  cirrhosis  of 
the  liver.  If  he  was  sober,  he  wets  at  that  time 
of  testamentary  capacity.  If  he  was  not  sober, 
he  was  not  of  testamentary  capacity.  I  thought 
at  the  time  his  habit  of  drinking  was  excessive. 
He  was  drunk  at  times.  He  was  dnmk  at  often- 
times.'* 

This  is  the  whole  of  contestant's  case. 

There  are  few  if  any  diseases  which  do  not 
**more  or, less  affect  the  brain."  In  a  case  re- 
ported in  62  Missouri  Rep.  275  (Thomas  v. 
Stump),  a  sore  leg  was  one  of  the  grounds  for 
attacking  testator's  testamentary  capacity. 

If  all  that  is  required  to  upset  a  will  is  the  bare 
opinion  of  a  medical  man  that  there  was  a  want 
of  testamentary  capacity  at  the  time  it  was  made, 
and  the  fact  that  his  disease  was  one  "which 
more  or  less,"  etc.  etc.,  is  sufficient  to  support 
that  opinion,  no  will  which  does  not  give  equal 
benefits  to  all  of  the  testator's  next  of  kin  will  be 
allowed  to  stand  without  a  contest. 

The  evidence  of  unsoundness  of  mind  in  Cauff- 
man  v,  Long.(i  Norris,  72),  which  the  Supreme 
Court  held  to  be  insufficient  to  sustain  a  verdict 
against  the  will,  was  at  least  as  strong  as  that  re- 
lied upon  here.  The  will  itself  in  that  case  fur- 
nished some  indication  of  insanity  which  here  is 
wholly  wanting. 

The  demand  for  an  issue  is  refused,  and  the 
petition  dismissed  at  the  cost  of  the  petitioner. 

Opinion  by  Penrose,  J. 


June,  1878. 
Downing's  Estate. 

Attachment  execution — Garnishees — Claim  for 
exemption  —  Orphans'  Court prcutice, 

Sur  petition  for  order  to  pay,  and  answer. 

James  Downing  died  October  23,  1876,  intes- 
tate, leaving  a  wife  and  six  children.     Upon  the 


audit  of  the  account  of  his  administratrix,  Lo- 
renzo M.  Keiffer,  assignee  in  bankruptcy  of 
John  Ryan,  presented  a  claim  for  ^13.06,  the 
amount  of  a  judgment  obtained  by  him  against 
one  Charles  King,  defendant,  and  the  adminis- 
tratrix as  garnishee.  An  attachment  execution 
issued  on  this  judgment  on  January  18,  1877. 
To  the  plaintiff's  interrogatories  the  garnishees 
answered,  inter  alia,  that  she  believed  the  estate 
of  her  husband  was  indebted  to  the  defendant  in 
the  sum  of  1 150.  Keiffer  &  Brother  also  pre- 
sented a  claim  for  $63.60  in  the  same  manner 
and  form  against  the  same  defendant  and  garni- 
shee. The  Court  allowed  the  claims  and  directed 
their  payment  with  costs. 

On  March  16,  1878,  the  plaintiff  in  the  above 
attachment  executions  petitioned  the  Court  for  an 
order  on  the  administratrix  to  pay ;  the  Court 
granted  the  petition,  and  the  administratrix  made 
answer  that  at  the  time  the  attachment  execution 
issued  the  defendant  gave  ndtice  of  his  claim  of 
exemption  and  elected  to  retain  his  claim  against 
the  estate  of  James  Downing  as  part ;  that  there- 
fore she  must  pay  the  said  amounts  so  attached 
to  Charles  King,  the  defendant,  and  not  to  the 
petitioners,  the  plaintiff. 
Luse,  for  the  petitioner. 
Mclntyre,  contra.  The  attachment  was  issued 
out  of  an  Alderman's  Court,  but  the  fund  is  in 
the  Orphans*  Court.  The  claim  of  exemption 
must  be  made  on  the  writ  imder  which  the  fund 
is  raised. 

Dodson*s  Appeal,  i  Casey,  232. 

McAfoose*s  Appeal,  8  Ibid.  276. 

Shelly's  Appeal,  12  Ibid.  373. 

Line's  Appeal,  2  Grant,  197. 

Bechtel,  Appeal,  2  Grant,  375. 
An  order  of  this  Court  to  the  administratrix  to 
pay  comes  within  the  Act. 

As  to  the  rights  of  the  defendant  against  the 
garnishee  being  excluded  from  participation  in 
the  trial  of  an  attachment  suit,  see  Ruff  v.  Ruff 
(S  Weekly  Notes,  181). 

June  29th.  The  Court.  .  The  rights  of  the 
respective  parties  affected  by  the  order  to  pay 
were  fixed  by  the  adjudication  which  awarded  to 
the  claimant  the  aipount  of  his  judgments  against 
the  administratrix  as  garnishee  of  King,  and  to 
the  latter  the  balance  only  of  his  debt. 

There  was  no  exception  to  this,  and  it  is  now 
too  late  to  raise  the  question  whether  under  his 
claim  of  exemption  King  was  not  entitled  to  be 
paid  the  whole  to  the  exclusion  of  his  attaching 
creditor. 

The  answer  shows  no  sufficient  reason  for  not 
complying  with  the  order  to  pay. 

Decree  accordingly. 

Opinion  by  Penrose,  J. 
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5j)tipreme  Courts 


May,  '78, 149.  May  29,  1878. 

Pennsylvania  R.  R.  Co.  v.  Fries. 

Negligence — Common  carriers — Measure  of  dili- 
gence required-^Extraordinary  circumstances 
— Sufficiency  of  evidence. 

Negligence  is  the  absence  of  care  according  to  the  cir- 
cumstances. 

Gjmmon  carriers  are  not  bound  to  take  precautions 
against  extraordinary  circumstances  which  there  is  no  rea- 
son to  anticipate. 

The  jury  should  not  be  allowed  to  pass  upon  the  ques- 
tion of  negligence  when  the  evidence  is  insufficient  to 
establish  it. 

Error  to  the  Common  Pleas  of  Blair  County. 

Case,  by  Thomas  Fries  against  the  Pennsylva- 
nia Railroad  Company,  to  recover  the  value  of 
three  car-loads  of  household  goods  burned  at 
Osceola,  while  in  transit  over  the  defendant's 
road.    Plea,  not  guilty. 

The  plaintiff  shipped  the  goods  in  question 
from  Altoona  to  Houtzdale  under  a  special  con- 
tract with  the  defendants,  whereby  he  released 
them  from  all  liability  for  loss,  and  assumed  all 
the  risks  of  conveyance.  While  the  cars  were 
waiting  at  Osceola,  as  was  customary,  to  be  talien 
over  the  branch  road  to  Houtzdale,  a  fire  in  the 
woods  was  communicated  by  a  sudden  wind  to 
the  town,  which  was  entirely  destroyed,  the  citi- 
zens scarcely  escaping.  The  cars  containipg  the 
plaintiflPs  goods  were  destroyed,  although  some 
effort  was  made  to  save  them.  The  fects  are 
fully  detailed  in  the  opinion  of  this  Court  (infra). 
The  defendants  asked  the  Court  to  instruct  the 
jury  that  there  was  no  evidence  of  negligence  on 
their  part.  This  the  Court  refused  to  do,  but 
submitted  the  question  of  negligence  to  the  jury 
under  all  the  facts  of  the  case. 

Verdict  for  the  plaintiff  and  judgment.  The 
defendants  took  a  writ  of  error,  assigning  for 
error,  inter  alia^  the  refusal  of  the  Court  to 
charge  as  requested,  and  the  submission  of  the 
case  to  the  jury  upon  the  whole  evidence. 

Z.  W.  Hallzxid  D,J.  Neffior  the  plaintiffs  in 
error. 

By  the  contract  between  the  parties  the  de- 
fendants were  relieved  from  all  liability  for  loss, 
except  that  which  shouH  be  sustained  through 
Vol  v.— 85 


their  own  negligence.  The  burden  of  proof  to 
show  negligence  was  on  the  plaintiff  below. 
The  fiicts  of  the  case  are  undisputed.  There  was 
no  want  of  ordinary  care.  The  extraordinary 
circumstances  leading  to  the  loss  were  unforeseen, 
and  the  defendants  were  not  bound  to  provide 
against  them. 

R.  R.  Co.  V.  Gilleland,  6  Sm.  445. 
Whether  a  given    state  of   facts  constitutes 
negligence  is  a  question  of  law. 

R.  R.  Co.  V,  Armstrong,  2  Sm.  282. 

R.  R.  Co.  V.  Stout,  17  Wallace,  657. 

R.  R.  Co.  V,  Feller,  4  Weekly  Notes,  160. 
It  is  error  to  submit  to  the  jury  a  question 
about  which  there  is  no  sufficient  evidence. 

Silveus*s  Ex'rs.  v.  Porter,  24  Sm.  448. 

Express  Co.  v.  Sharpless,  27  Id.  516. 
S,  S.  Blair  (with  him  Alexander  &*  Berr) 
contra. 

The  point  of  the  defendants  assumed  that 
there  was  no  negligence  in  not  removing  the 
cars.  The  jury  was  properly  allowed  to  pass 
upon  this  question. 

June  17,  1878.  The  Court.  The  assign- 
ments of  error  in  this  case  are  so  framed  that 
their  affirmance  would  have  withdrawn  the  case 
from  the  jury.  They  were  intended  to  have  that 
effect.  They  all  bear  upon  the  question  whether 
the  company  were  guilty  of  such  negligence  as 
to  make  them  responsible  for  the  loss  of  plain- 
tiff's property.  The  defendants  in  their  seventh 
point  (sixth  assignment)  asked  the  Coiut  to  in- 
struct the  jury  that  upon  the  whole  evidence 
in  the  case  the  defendants  were  entitled  to  a 
verdict.  The  Court  declined  the  instruction 
prayed  for,  and  allowed  the  jury  to  pass  upon  the 
question  of  negligence.  The  jury  having  fotmd 
the  negligence,  the  defendants  would  be  con- 
cluded if  there  was  sufficient  evidence  to  submit 
to  them.  This  is  the  question  we  are  now  called 
upon  to  determine. 

The  facts  of  the  case  are  exceptional  in  their 
character.  On  the  19th  of  May,  1875,  the  plain- 
tiff below  shipped  three  car-loads  of  goods  from 
Altoona  to  Houtzdale.  The  cars  arrived  at  Os- 
ceola, a  point  on  the  Tyrone  and  Clearfield 
Railroad,  at  half  past  eleven  o'clock  on  the 
morning  of  May  20th.  As  the  train  over  the 
branch  road  to  Houtzdale  did  not  leave  until  the 
afternoon,  the  cars  were  run  on  the  siding  where 
it  was  usual  to  place  the  freight  for  Houtzdale, 
preparatory  to  being  drawn  by  another  locomo- 
tive over  the  Moshannon  Branch  Railroad  to 
that  point.  For  several  days  previous  to  this  a 
fire  had  been  burning  in  the  woods  in  the  vicinity 
of  Osceola,  but  it  luid  been  so  far  subdued  that 
no  especial  anxiety  was  felt  by  the  citizens  of  the 
town  for  its  safety. 

Between  12  o'clock  noon  and  i  P.  M.  of  that 
day  a  high  wind  sprang  up  which  increased 
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rapidly  to  a  tornado,  and  drove  the  fire  towards 
the  town.  It  soon  reached  the  outskirts,  and 
spread  with  such  rapidity  that  all  efforts  to  check 
it  were  fruitless.  In  about  two  hours  the  town 
was  practically  destroyed,  some  three  hundred 
houses  having  been  consumed  by  the  flames. 
The  property  of  the  citizens  was  nearly  all  burned, 
very  few  saved  anything,  and  many  had  to  fly  for 
their  lives.  The  railroad  company  lost  nearly  all 
their  property,  including  the  depot  and  a  large 
number  of  cars.  The  three  cars  of  the  plaintiff 
were  burned  upon  the  siding  where  they  had 
been  placed.  An  effort  was  made  by  the  em- 
ploy&  of  the  company  to  get  these  cars  out,  but 
it  was  not  successful.  The  heat  and  smoke  pre- 
vented the  men  from  coupling  them.  The 
attempt  to  do  so  was  accompanied  with  no  in- 
considerable amount  of  danger,  as  the  density  of 
the  smoke  made  it  difl&cult  to  see  the  locomotive 
backing  in  and  out. 

It  is  very  clear  that  the  company  were  not 
responsible  for  the  fire.  The  high  wind  by  which 
it  was  carried  into  the  town  was  the  act  of  God. 
The  cars  were  placed  on  the  siding  where  it  was 
customary  to  place  cars  destined  for  Houtzdale. 
That  the  switch  was  contiguous  to  large  piles  of 
lumber  was  not  material.  The  cars  were  placed 
on  the  switch  in  the  usual  and  proper  course  of 
business.  The  company  had  no  reason  to  appre- 
hend loss  from  that  cause.  The  only  point 
seriously  pressed  was  that  the  company  were 
guilty  of  negligence  in  not  getting  the  cars  off 
after  the  fire  commenced. 

Upon  this  point  there  was  at  most  but  a  scin- 
tilla of  proof.  Negligence  is  the  absence  of  care 
according  to  the  circumstances.  The  circum- 
stances here,  as  has  already  been  said,  were  un- 
usual. The  company  were  not  bound  to  have 
an  extraordinary  force  on  hand,  for  they  had  no 
reason  to  anticipate  such  a  disaster.  It  is  too 
much  to  expect  every  man  to  act  with  coolness 
and  judgment  in  the  midst  of  such  an  appalling 
scene.  It  is  clear,  however,  that  the  employ&of 
the  company  did  all  that  could  be  reasonably 
expected  of  them  to  save  life  and  property.  A 
portion  of  their  time  was  employed  in  aiding 
women  and  children  to  escape.  A  large  number 
were  taken  in  the  cars  to  a  place  of  safety.  Had 
they  turned  their  entire  attention  to  plaintiff's 
property,  neglected  all  other  duties,  and  left 
helpless  women  and  children  to  their  fate,  it  is 
just  possible  they  might  have  succeeded  in  getting 
the  three  cars  off  the  siding.  They  were  not 
obliged,  however,  to  sacrifice  every  feeling  of  hu- 
manity to  the  preservation  of  plaintiffs  property. 
And  had  they  done  so  the  evidence  did  not  show 
that  it  would  have  been  successful. 

Had  the  company  preserved  its  own  property 
at  the  expense  of  plaintiff's,  there  would  have 
more  reason  to  charge  them  with  negligence. 


The  release  which  the  plaintiff  below  gave  the 
company  relieved  the  latter  from  all  liability  ex- 
cept for  negligence.  Of  this  there  was  ncft  suffi- 
cient evidence  to  have  been  submitted  to  the  jury, 
and  they  should  have  had  a  binding  instruction  to 
find  for  the  defendants. 

Judgment  reversed. 

Opinion  by  Paxson,  J.  Sharswood,  J.,  ab- 
sent. 


Jan.  '76, 103. 


McCall's  Appeal. 


Feb.  8, 1878. 


WiU-^Remainder —  Vested  or  contingent, 

M.  bequeathed  a  fund  to  trustees  to  pay  the  mtfmt 
thereof  to  G.  for  life,  and  after  his  decease  to^pay  the  in- 
come to  W.  until  he  arrived  at  the  age  of  twenty-five  yean, 
and  on  his  arriving  at  twenty-five  years  of  age  to  pay  to  him 
the  principal  of  the  fund;  but  if  W.  should  die  before 
arriving  at  the  age  of  twenty-five  years  without  issnc  sur- 
viving, then  the  principal  of  the  fund  was  given  to  the  eldest 
child  of  P.  W.  died  at  the  age  of  thirty-seven,  inthelifo' 
time  of  G. 

Jieldt  that  the  remainder  interest  in  the  fund  had  vested 
in  W.  when  he  reached  the  age  of  twenty-five  years,  ud 
that  the  fund  was  payable  to  h^  executors. 

Appeal  from  the  Orphans*  Court  of  Philadel- 
phia Coimty. 

This  was  an  appeal  from  a  decree  confirming 
the  report  of  the  auditor  appointed  to  audit  the 
account  of  George  Read  and  Harry  McCall,  trus- 
tees under  the  will  of  Margaret  A.  McCall,  de- 
ceased. 

Margaret  A.  McCall  by  her  will,  which  was 
admitted  to  probate  January  6,  i860,  provided, 
inter  alia,  as  follows : — 

"  To  my  executors  and  to  the  survivor  of  them,  I  gite 
the  sum  of  two  thousand  dollars  in  trust  to  invest  and  keq> 
the  same  invested,  and  pay  the  interest  and  income  thereof 
to  my  nephew  George  C.  McCall  during  his  life,  and  after 
his  decease  to  pay  interest  and  income  thereof  to  his  ncphev 
William  C.  McCall,  until  he  arrives  at  the  age  of  twenty- 
five  years;  and  on  his  arriving  at  twenty-five  years  of  age, 
to  pay  over  to  him  the  principal  sum  of  two  thousand  dol- 
lars, with  any  accumulation  thereon ;  but  if  the  said  Wil- 
liam C.  McCall  shall  die  before  arriving  at  tweoty-fiw 
years  of  age  without  marrying  or  leaving  child  or  chiidreo 
him  surviving,  then  I  give  the  said  sum  of  money  to  tlie 
eldest  child  of  my  nephew  Peter  McCall,  and  in  the  event 
of  his  not  having  any  child  then  living,  I  give  the  same  to 
the  children  of  his  late  brother  John  G.  McCaD,  if  more 
than  one,  in  equal  shares.  But  if  the  said  WilHam  C 
McCall  shall  die  under  the  age  of  twenty- fire  years  karii^ 
a  child  or  children,  I  give  the  said  sum  of  money  to  his 
child  or  children  him  surviving,  in  equal  shares." 

William  C.  McCall  died  AprU,  1868,  thirty- 
seven  years  of  age,  unmarried,  and  without  issue, 
in  the  lifetime  of  George  C.  McCall,  who  died 
in  May,  1873.  Before  the  auditor,  the  fund  was 
claimed  by  Edward  Green,  executor  of  William 
C.  McCall,  and  by  Edith  McCall,  the  eldest  chiU 
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of  Peter  McCall  living  at  the  death  of  George  C. 
McCall. 

The  auditor  (Jas.  V.  Mcdonough)  reported  that 
the  legacy  was  vested  in  William  C.  McCall  at 
the  time  of  his  death  and  awarded  the  fmid  with 
interest  from  the  date  of  George  C.  McCalFs 
death  to  his  executor,  Edward  Green.  In  his 
report  the  auditor  said  : — 

Now  it  is  clear,  that  if  William  C,  McCall  took 
a  vested  estate  under  the  will,  then  the  fund  be- 
fore your  audito--  should  be  awarded  his  execu- 
tor, and  Miss  Edith  McCall  has  no  interest  now 
in  said  fund;  neither  has  she  any  interest  now 
in  said  fund,  if  the  bequest  to  her  under  the  said 
will  was  contingent  upon  William  C.  McCall 
dying  under  the  age  of  twenty-five  years. 

The  words  of  the  will  are  "  But  if  the  said  Wil- 
liam C.  McCall  shall  die  before  arriving  at  twenty- 
five  years  of  age,  &c.,  then  I  give  the  said  sura 
of  money  to  the  eldest  child  of  my  nephew, 
Peter  McCall."  Your  auditor  finds,  that  the 
contingency  of  William  C.  McCairs  dying  before 
arriving  at  the  age  of  twenty-five  is  attached  to 
the  substance  of  the  gift  to  Miss  Edith  McCall, 
and  as  that  contingency  never  occurred,  no  inte- 
rest in  the  said  legacy  ever  vested  in  her.  (Lamb 
V,  Lamb,  8  W.  184;  Donohue  v.  McNichol,  11 
P.  F.  S.  73 ;  2  Redfield  on  Wills,  593 ;  Sei- 
bert*s  Appeal,  i  Harris,  501.) 

Passing  now  to  the  main  question  of  conten- 
tion, whether  or  not  the  interest  of  William  C. 
McCall  was  vested,  your  auditor  finds  from  said 
clause,  that  the  prevailing  idea  in  the  mind  of 
the  testator  was  to  provide  for  George  C.  McCall, 
and  for  William  C.  McCall  and  his  children,  by 
making  a  provision  for  the  former  during  his  life, 
with  a  remainder  after  his  decease  to  William  C. 
McCall.  The  only  contingency  mentioned  by 
the  testatrix,  upon  the  happening  of  which  the 
said  fund  was  to  go  to  any  othep  person  than  said 
William  C.  McCall  or  his  children,  is  **  if  he  shall 
die  before  arriving  at  twenty-five  years  of  age, 
without  marrying  or  leaving  child  or  children 
him  surviving,"  and,  as  in  construing  this  will  we 
must  endeavor  to  effect  the  intention  of  the  tes- 
tatrix, is  it  not  fair  to  presume  that  the  testatrix 
intended,  if  that  contingency  did  not  occur,  the 
estate  was  to  vest  in  William  C.  McCall  ?  As 
William  C.  McCall  did  not  die  till  after  he  had 
arrived  at  twenty-five  years  of  age,  the  contin- 
gency named  by  the  testatrix  can  never  occur,  so 
that  the  estate  is  vested  in  William  C.  McCall,  or 
else  as  to  that  the  testatrix  died  intestate. 

It  was  contended  before  your  auditor  that  the 
estate  was  not  vested  in  William  C.  McCall : — 

(i)  Because  there  is  no  separate  and  independ- 
ent gift  to  him,  but  an  implication  arising  solely 
fi"om  a  direction  to  pay. 

(2)  That  the  direction  is  to  pay  the  interest 
and  income  to  him  until  his  arrival  at  twenty-five 
years  of  age,  then  to  pay  him  the  principal. 


(3)  That  the  direction  is  to  pay  over  to  him- 
self. 

I.  If  we  look  at  the  words  of  the  will,  we  find 
that  the  bequest  is:  '*I  give  the  um  of  two 
thousand  dollars  in  trust,  &c. ,  to  pay  the  interest 
and  income  to  my  nephew,  George  C.  McCall, 
during  his  life ;  and  after  his  decease  to  William 
C.  McCall  until  he  arrives  at  the  age  of  twenty- 
five  years,  and  on  his  arriving  at  twenty-five 
years  of  age  to  pay  over  to  himself  the  principal 
sum."  This  is  not  merely  a  direction  to  pay — it 
is  a  direct  gift  to  trustees  upon  certain  trusts ; 
and  the  words  '« to  pay"  are  the  usual  words  de- 
fining the  duty  of  a  trustee,  and  created  an  estate 
in  George  C.  McCall  for  life  and  a  vested  re- 
mainder in  William  C.  McCall,  subject  to  be 
divested  upon  his  death  before  arriving  at  the 
age  of  twenty-five  years.  The  mere  fact  that  one 
estate  under  a  will  is  provided  to  take  effect  after 
the  termination  of  an  intervening  one,  will  not 
have  the  effect  to  prevent  both  estates  becoming 
vested  at  the  moment  of  the  decease  of  the  tes- 
tator, the  one  in  possession,  the  other  in  pros- 
pect or  remainder.  (2  Redfield  on  Wills,  593.) 
In  King  v.  King  (i  W.  &  S.  205)  C.  J.  Gibson 
says,  on  page  207,  **  When  the  enjoyment  of  an 
entire  fund  is  given  in  fractional  parts  at  succes- 
sive periods  which  must  eventually  arrive,  the 
distinction  betwixt  time  annexed  to  payment  and 
time  annexed  to  the  gift  becomes  unimportant. 
In  such  a  case  it  is  well  settled  that  all  the  inte- 
rests vest  together.  Thus  a  legacy  to  one  for 
life  and  to  another  at  his  death,  goes  to  the  legal 
representatives  of  the  latter,  should  he  not  live 
to  take  it  himself."  To  the  same  effect  is  McGilPs 
Appeal  (11  P.  F.  S.  46).  But  Provenchere*s 
Appeal  (17  P.  F.  S.  463)  is  in  effect  our  very 
case.  A  testator  gave  a  fund  in  trust  to  pay  the 
income  to  his  daughter-in-law  *  *  during  her  widow- 
hood, and  after  her  decease  or  marriage,  to  hold 
the  same  for  the  use  of  my  grandchildren,  A., 
L.,  F.  and  M.,  share  and  share  alike,  the  income 
to  be  applied  to  their  maintenance  and  education, 
and  the  capital  to  be  paid  to  them  as  they  re- 
spectively attain  the  age  of  twenty-one  years.** 
Two  of  the  said  grandchildren,  having  attained 
their  majority,  intermarried  and  died  before  the 
death  of  the  daughter-in-law,  the  first-named 
legatee  for  life :  Held,  that  the  legacies  vested 
in  the  grandchildren  at  the  death  of  the  testator, 
and  the  administrators  of  the  deceased  grand- 
children were  awarded  their  proportion  of  the 
fund  at  the  death  of  the  legatee  for  life.  In  this 
connection  it  may  be  well  to  notice  that  the  only 
devises  over  are,  first,  if  William  C.  McCall  shall 
die  before  arriving  at  twenty-five  years  of  age, 
without  marrying  or  leaving  child  or  children  him 
surviving,  then  to  the  eldest  child  of  Peter 
McCall,  Esq.;  and  second,  *'if  William  C. 
McCall  shall  die  under  the  age  of  twenty-five 
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years,  leaving  a  child  or  children,  then  to  said 
child  or  children."  These  bequests  over  are  by 
all  the  authorities  conclusive  as  to  the  interest 
having  absolutely  vested  in  William  C.  McCall, 
upon  his  attaining  the  age  of  twenty-five  years, 
and  only  the  time  of  enjoyment  being  postponed 
to  the  death  of  the  legatee  for  life.  Where  the 
devise  is  to  a  person  when  or  if  he  shall  live  to 
attain  a  certain  age  or  at  a  certain  age,  this  stand- 
ing alone  would  be  contingent ;  yet  if  it  be  fol- 
lowed by  a  limitation  over,  if  he  shall  die  before 
a  certain  age,  this  is  regarded  as  explanatory  of 
the  nature  of  the  estate  which  it  was  intended  the 
devisee  should  take,  upon  arriving  at  the  age 
named,  /.  e. ,  that  it  should  then  become  absolute 
and  indefeasible.  The  interest,  therefore,  in  such 
cases,  is  held  to  vest  upon  the  decease  of  the  tes- 
tator. Where  the  devise  over  is  made  depend- 
ant upon  the  first  devisee  dying  before  he  comes 
of  age,  or  without  issue,  or  any  similar  event,  it 
is  considered  that  the  devise  is  equivalent  to  a 
provision  that  the  first  donor  shall  take  an  imme- 
diate vested  interest,  liable  to  be  defeated  by  the 
happening  of  the  contingency  named  :  or,  if  it 
do  not  happen,  the  estate  then  to  become  abso- 
lute and  indefeasible.  (2  Redfield  on  Wills, 
603.)  *'The  devise  of  the  legal  testate  vesting 
the  inheritance  in  trustees,  who  are  required  to 
convey  the  estate  according  to  the  directions  of 
the  will,  can  make  no  possible  difference  from 
one  where  the  interest  is  provided  to  take  effect 
directly,  without  the  intervention  of  trustees." 
(Id.  604.)  "  The  fact  that  the  testator  makes  no 
provision  in  regard  to  the  disposition  of  the 
estate,  provided  the  event  named  for  the  devisee 
coming  into  full  possession  never  occurs,  shows 
very  satisfactorily  that  it  was  not  in  the  mind  of 
the  testator  to  create  a  contingent  estate,  since 
the  very  fact  of  doing  so  would  suggest  the  pro- 
priety of  some  provision  for  the  disposition  of 
the  estate,  in  the  event  of  that  contingency  not 
happening,  as  no  one  making  a  will  would  pur- 
posely leave  property  undisposed  of."  (Id.  606 
and  607.)  This  same  doctrine  is  the  basis  of  the 
decision  in  Mutter's  Estate  (2  Wr.  314),  and  in 
Burd*  V,  Burd  (4  Wr.  182).  In  the  latter  case, 
LowRiE,  C.  J.,  says,  page  185,  "The  relevant 
clauses  are  very  evidently  intended  to  effect  an 
entire  disposition  of  the  residue  of  his  personal 
estate,  and  yet  he  leaves  a  part  of  it  undisposed 
of,  if  this  legacy  was  not  from  the  first  vested. 
This  is  a  very  influential  consideration." 

The  recently  published  case  of  McClure's  Ap- 
peal (2  2  P.  F.  S.  414),  leaves  us  without  any  doubt 
that  this  legacy  should  be  considered  vested. 
That  was  a  devise  to  the  testator's  wife  for  her 
life,  of  his  real  estate,  and  "At  my  wife's  de- 
cease, my  real  estate  to  be  sold  and  equally 
divided  amongst  my  nephews  and  nieces,"  nam- 
ing them.    One  of  the  nieces  married  and  died 


intestate  without  issue,  leaving  surviving  her  her 
husband,  anterior  to  the  decease  of  the  testator's 
widow.  It  was  held  the  real  estate  was  converted 
by  the  will  to  personalty,  the  interests  of  the 
nephews  and  nieces  vested  at  the  decease  of  the 
testator,  and  that  the  husband  of  the  deceased 
niece  was  entitled  to  her  -share.  Wiluams,  J., 
in  delivering  the  opinion  of  the  Court,  says,  on 
page  418,  "  When  the  fund,  which  is  the  subject 
of  the  legacy,  is  given  to  another  person  benefi- 
cially for  life,  or  imtil  the  legatee  arrives  at  a 
particular  age,  or  until  certain  debts  are  paid, 
the  legatee  will  take  an  immediate  vested  interest 
in  the  subject,  since  such  bequests  are  in  the  nature 
of  remainders ;  the  rule  as  to  which  is,  that  the 
interests  of  the  first  and  subsequent  takers  vest 
together.  Though  there  be  no  other  gift  than  in 
the  direction  to  pay  or  distribute  in  futurOy  yet 
if  such  gift  or  distribution  appears  to  be  postponed 
for  the  convenience  of  the  fund  or  property,  or 
where  the  gift  is  only  postponed  to  let  in  some 
other  interest,  the  vestiag  will  not  be  deferred 
till  the  period  in  question."  (See  also  Biddle's 
Appeal,  19  P.  F.  S.  190;  Stehman's  Appeal,  9 
Wr.  398;  McGiirs  Appeal,  11  P.  F.  S.  46.) 

II.  As  to  the  second  objection,  * '  that  the  direc- 
tion is  to  pay  the  interest  and  income  to  William 
C.  McCall,  until  his  arrival  at  twenty-five  years 
of  age,  then  to  pay  him  the  principal,"  it  need 
only  be  said  that  this  evidences  an  intention  in 
the  testatrix  to  provide  for  the  maintenance  of 
William  C.  McCall,  and,  in  the  words  of  Robert's 
Appeal  (9  P.  F.  S.  72),  "is  an  indication  of 
an  intent  to  make  him  the  beneficiary  of  the  cor- 
pus of  the  legacy."  And  since  he  did  attain 
twenty  five  years,  the  estate  became  absolutely 
vested,  as  abundantly  appears  by  the  authorities 
previously  cited,  to  which  may  be  added  Schriver 
V.  Cobeau  (4  Watts,  130). 

III.  As  to  the  third  objection , « *  That  the  direc- 
tion is  to  pay  over  to  himself.  * '  The  absolute  estate 
in  personal  property  will  always  vest  by  a  gift  to 
a  person,  without  using  the  words  heirs,  execu- 
tors or  assigns.  In  the  case  of  King  v.  King  (i 
W.  &  S.  205),  it  is  true  the  wor(&  "or  their 
heirs"  were  used,  but  it  is  clear  from  a  careful 
perusal  of  the  decision,  as  Judge  Sharswood 
says  in  Provenchere*s  Appeal,  that  the  decision 
was  made  irrespective  of  those  words,  and  their 
only  effect  was  to  rather  embarrass.  The  doc- 
trine is  announced,  on  page  207  :  "  A  legacy  to 
one  for  life  and  to  another  at  his  death,  goes  to  the 
legal  representatives  of  the  latter  should  he  not 
live  to  take  it  himself."  The  same  objection 
made  here  was  also  made  in  Provenchcre's  Ap- 
peal (17  P.  F.  S.  463),  but  the  fund  was  awarded 
to  the  administrator  of  the  beneficiary ;  Shabs- 
wooD,  J.,  in  his  opinion,  disposing  of  it  on 
page  469.  The  same  objection  could  have  been 
made  in  McClure's  Appeal  (22  P.  F.  S.  4i4)>  ^ 
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the  interests  were  given  merely  to  the  beneficiaries 
byname,  and  was  necessarily  passed  upon,  as  the 
husband  of  a  deceased  beneficiary  was  awarded 
her  proportion  of  the  fund. 

Your  auditor  therefore  finds  that  the  interest  of 
William  C.  McCall  was  vested  in  him  at  the  time 
of  his  decease,  and  awards  the  principal  fund, 
together  with  die  interest  thereon  since  the  date 
of  the  death  of  George  C.  McCall,  after  the 
accountant's  commissions  are  deducted  and  the 
expenses  of  the  audit,  to  Edward  Green,  exe- 
cutor of  William  C.  McCall,  deceased. 

The  report  was  confirmed  by  the  Orphans* 
Court,  and  exceptions  thereto  on  behalf  of  Edith 
McCall  dismissed.  From  this  decree  confirming 
the  report  and  dismissing  the  exceptions,  Edith 
McCall  appealed. 
John  Cadwaladeryjr,y  for  the  appellant. 
It  is  a  well  established  rule  that  a  legacy  is  con- 
tingent when  there  is  no  express  gift  of  it  pre- 
viously to  the  time  appointed  for  its  payment. 
(Cooper  V.  Scott,  12  Sm.  139.)  The  direction 
to  the  trustees  is  to  pay  the  income  to  George  C. 
McCall,  and  after  his  death  to  William ;  this  is 
not  an  express  gift  of  the  corpus,  and  this  case 
cannot  come  within  the  exception  that  when  the 
intermediate  interest  is  given  to  another  for  life 
the  person  to  whom  the  absolute  property  is 
limited  will  take  an  immediate  vested  interest,  on 
the  ground  that  legacies  in  remainder  vest  at  the 
same  time  as  the  particular  estates  previously 
given,  for  this  exception  does  not  apply  where 
the  interest  and  dividends  only  are  bequeathed 
for  life,  and  the  context  of  the  will  shows  that  no 
interest  in  the  principal  was  intended  to  pass 
until  after  the  determination  of  the  life  estate. 

BiUingsley  v.  Wills,  3  Ark.  219. 

Pope  V,  Whit  combe,  3  Russ.  124. 

Thicknesse  v,  Liege,  3  Brown  Par.  Cas.  373, 8vo.  ed. 

King  V.  King,  i  W.  &  S.  207. 
There  is  here  great  uncertainty  as  to  the  ulti- 
mate objects  of  testator's  bounty,  and  this  is 
always  regarded  as  indicative  of  an  intention  that 
the  ulterior  limitations  shall  be  contingent.  In 
the  cases  supposed  to  govern  this  the  ultimate 
objects  of  the  bounty  are  all  certain.  The  whole 
will  reveals  an  intention  that  the  respective  per- 
sons to  be  benefited  should  be  living  at  the  time 
designated  for  payment  of  the  capital.  It  is  not 
to  be  supposed  that  the  testatrix  desired  to  give  a 
vested  interest  to  William  C.  McCall  whether  he 
survived  the  period  at  which  it  was  payable  or 
not,  when  she  was  unwilling  to  give,  such  an  inte- 
rest to  his  children,  or  to  the  eldest  child  of  Peter 
McCall,  or  to  the  children  of  John  G.  McCall,  in 
all  of  which  cases  the  interest  was  contingent. 
Strict  rules  of  construction  must  yield  to  the 
plain  intent  of  the  testator. 

Stover's  Appeal.  I  Weekly  Notes,  209. 

W,  Wynne  IVister,  Jr.  (with  him  Cadwala- 
der  £iddle)y  contra. 


The  English  cases  relied  on  by  appellant  were 
controlled  by  particular  circumstances.  Under  the 
cases  relied  on  it  is  clearly  laid  down  that  the 
mere  bequest  of  the  interest  of  a  fund  to  a  legatee 
for  life  will  not  prevent  the  vesting  of  the  legacy 
ih  remainder,  unless  there  is  also  a  clear  control- 
ling intent  to  that  effect,  to  be  gathered  from  the ' 
context  of  the  will. 

Roper  on  Legacies,  589. 

The  limitation  over  on  the  death  of  William 
C.  McCall  before  attaining  the  age  of  twenty- 
five  is  to  his  children  then  surviving,  or  in  case 
he  has  none  to  the  eldest  child  of  Peter  McCall 
then  living.  There  is  not  the  slightest  indication 
that  the  testatrix  intended  the  death  of  the  tenant 
for  life  to  be  the  period  for  determining  survivor- 
ship.    The  Pennsylvania  cases  are  conclusive. 

February  18,  1878.  The  Court.  We  think 
the  legacy  vested  in  William  C.  McCall,  for  the 
reasons  so  well  set  forth  by  the  auditor. 

» Decree  affirmed  with  costs  to  be  paid  by  the 
appellant  and  her  appeal  dismissed. 

Per  Curiam.    Woodward,  J.,  absent. 


July,  '76,  70. 


March  ii,  187S. 

Collins  V.  Benedict. 


Land  Law — Statute  of  limitations — How  applied 
to  uninclosed  woodland —  What  constitutes 
ouster — Presumptive  possession  of  woodland. 

When  owners  of  adjoining  tracts  of  land  are  in  actual 
possession,  each  of  his  own  tract,  using  his  woodland  as 
farmers  usually  do,  neither  acquires  title  under  the  statute 
of  limitations  to  his  neighbor's  land,  beyond  that  which 
he  actually  enters  upon,  clears,  and  cultivates,  or  incloses 
by  fences,  and  holds  adversely,  notoriously,  and  peace- 
ably for  twenty-one  yeais. 

In  such  a  case  the  running  of  a  line  is  itself  a  trespass, 
and  no  ouster  ipso  facto. 

As  a  general  rule,  when  an  owner  is  in  actual  posses- 
sion of  his  tract,  the  doctrine  of  presumptive  possession 
of  the  woodland  prevaib,  unless  met  and  overcome  by 
ouster,  either  actual  or  permissive,  on  the  part  of  the 
owner. 

0*Hara  v.  Richardson  (10  Wr.  385),  and  Arthur  v. 
Kitchen  (27  Sm.  62)  followed. 

Error  to  the  Common  Pleas  of  Luzerne 
County. 

Ejectment,  by  Sally  Ann  Collins  against  Trux- 
ton  Benedict,  for  forty-eight  acres  of  woodland, 
part  of  a  large  tract  in  the  warrantee  name  of 
Jesse  Fell,  situate  in  Pittston  Township.  Plea, 
not  guilty. 

At  the  trial  the  plaintifif  showed  that  about  the 
year  1826  she  was  put  in  possession  by  her  father, 
John  Sheppard,  of  a  tract  of  land  known  as  the 
**  Jesse  Fell  tract,"  containing,  with  the  wood- 
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land  here  in  controversy,  about  four  hundred 
acres.  Numerous  witnesses  were  called  to  show 
that  from  that  time  to  the  day  of  trial,  the  plain- 
tiff, and  William  Collins,  her  husband,  had  been 
in  uninterrupted  and  notorious  possession  of  the 
tract. 

The  defendant  showed  title  out  of  the  Com- 
monwealth in  1 794,  and  thence  a  regular  record 
title  down  to  himself  in  1873.  He  further 
offered  the  record  of  ejectment,  C.  S.  Wurts 
against  William  Collins  and  Truxton  Benedict, 
No.  115,  August  Term,  1853,  for  the  whole  of 
the  "  Jesse  Fell"  tract  of  land,  showing  confes- 
sion of  judgment  by  Benedict  and  verdict  against 
William  Collins,  the  defendant  in  possession,  to 
be  followed  by  evidence  in  the  same  case  that  in 
1827  William  Collins  made  an  arrangement  to 
purchase  fifty  acres  of  land  of  Henry  W.  Drinker, 
agent  of  the  Bank  of  North  America ;  that  in 
1840  or  1842  E.  W.  Sturdevant,  as  attorney  for 
Bank  of  North  America,  went  on  the  lands  where 
William  Collins  was  living;  that  at  that  time 
William  Collins  claimed  to  hold  the  same  under 
contract  with  Drinker,  agent  of  the  said  bank, 
and  did  not  hold  adversely  to  the  bank;  that 
when  the  above-mentioned  case  was  tried  Col- 
lins agreed  to  purchase  the  fifty  acres,  or  to  take 
contract  for  one  hundred  acres,  so  as  to  cover 
his  improvements ;  that  Major  John  Sturdevant 
went  on  the  ground  to  run  same  out,  and  that 
Collins  did  not  then,  in  1859  or  i860,  claim  ad- 
versely to  the  Wurts  title ;  that  it  was  because  of 
the  arrangement  with  Collins  to  purchase  that 
judgment  was  not  entered  on  the  verdict,  and 
Collins  turned  out  of  possession ;  and  in  connec- 
tion with  this  testimony  to  show  that  there  was 
an  agreement  to  convey  the  part  claimed  by 
Benedict  to  him,  and  the  fifty  or  one  hundred 
acres  to  Collins,  and  that  in  pursuance  of  that 
arrangement,  the  lands  were  run  out  by  Major 
Sturdevant  as  the  agent  of  the  Wurts  title,  both 
Wurts  and  the  Bank  of  North  America  being 
predecessors  of  the  defendant  in  the  line  of  title 
to  him. 

Objected  to  ;  admitted ;  exception. 

The  defendant  further  offered  in  evidence 
Docket  Entry  441,  November  Term,  1 861,  an 
ejectment  by  Sally  Ann  Collins  against  Truxton 
Benedict,  for  the  purpose  of  showing  that  Bene- 
dict was  then  in  possession  of  the  lands  in  dis- 
pute, and  also  to  show  that  after  the  jury  was 
sworn  the  plaintiff  suffered  a  nonsuit ;  also  re- 
cord of  suit,  Sally  Ann  Collins  v.  William  Col- 
lins, to  April  Term,  1864,  No.  49,  for  piece  of 
land,  part  of  the  "Jesse  Fell"  tract,  in  which 
one  of  the  boundaries  given  is,  "  on  the  west  by 
lands  in  possession  of  Truxton  Benedict,'*  and 
that  a  nonsuit  was  taken  in  that  case. 

Objected  to ;  admitted ;  exception. 

It  was  also  in  evidence  that  the  father  of  the 


defendant  made  an  improvement  on  this  tract  in 
1835,  though  having  no  legal  title  thereto;  that 
he  sold  his  claim  of  one  hundred  acres,  incloding 
the  land  in  controversy,  to  the  defendant,  who 
moved  on  to  the  tract  in  1841 ;  that  the  defend- 
ant cleared  forty  acres,  and  exercised  the  ordi- 
nary acts  of  ownership  over  the  remainder;  and 
that  he  so  continued  in  possession  until  his  pur- 
chase of  the  legal  title  from  Wurts  in  1873.  It 
was  also  shown  that  the  one  hundred  acres  were 
regularly  assessed  to  him  from  1845. 

The  Court  (Handley,  J.)  charged  the  jnry, 
infer  alia,  as  follows : — 

"  Under  this  showing  the  defendant  has  shown 
a  regular  record  title  to  this  land.  The  plaintiff 
cannot  controvert  the  regularity  of  this  chain  of 
title  from  the  Commonwealth  down  to  the  pres- 
ent defendant. 

'*  Sally  Ann  Collins,  the  plaintiff  here,  claims 
under  the  statute  of  limitations,  and  by  a  par- 
chase  made  from  her  father,  John  Sheppard.  .  . 
.  .  The  first  question  for  you  to  pass  upon  in 
this  case  is :  did  the  plaintiff,  Sally  Ann  Collins, 
in  her  own  right  purchase  of  John  Sheppard,  her 
father,  this  kmd  fifty  years  ago ;  and  if  she  did 
not,  then  has  she  been  in  the  actual,  visiWe, 
notorious  and  hostile  possession  of  this  land, 
continued  and  uninterrupted,  for  a  period  of 
twenty-one  years?  If  you  find  this  question, 
from  all  the  evidence  in  the  case,  in  the  nega- 
tive, then  you  need  go  no  further  with  this  case, 
and  you  may  return  a  verdict  for  the  defendant 
without  making  any  other  inquiry  into  any  other 
branch  of  this  case.  If  the  land  was  not  hers, 
but  her  husband's,  we  say  to  you  as  a  matter  of 
law,  that  the  ejectment  commenced  by  Wurts, 
in  1853,  against  William  Collins  and  Truxton 
Benedict  did  suspend  the  running  of  the  statute, 
or,  as  it  is  termed,  tolls  the  statute,  and  your 
verdict  will  be  for  the  defendant.  If  you  find 
that  Sally  Ann  Collins  was  the  owner  of  this 
land,  and  it  was  not  the  land  of  Wijliam  Collins, 
her  husband,  then  you  will  take  up  the  second 
question  in  this  case,  namely : — 

[*'Did  Truxton  Benedict  for  a  period  of 
twenty-one  years  before  the  commencement  of 
this  action,  and  for  all  of  that  period  of  time, 
occupy  and  lease  this  forty-nine  acres  of  land  to 
tenants  as  his  own ;  or  was  he  in  the  open,  no- 
torious, hostile,  and  uninterrupted  possession 
thereof? 

"In  order  to  acquire  title  imder  the  statute  of 
limitations,  as  I  have  already  stated  to  you,  die 
possession  must  not  be  broken ;  an  entry  by  the 
owner,  or  an  action  of  ejectment  successfolly 
prosecuted,  will  toll  the  statute. 

"  Whether  Truxton  Benedict  had  the  uninter- 
rupted possession  of  this  forty-nine  acres  of  land 
is  for  you  to  ascertain  from  all  the  evidence  in 
this  case.    If  you  find  this  question  in  the  affinn- 
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ative,  then  Sally  Ann  Collins  lost  her  title  to 
this  particular  piece  of  the  *  Jesse  Fell '  Iract,  and 
your  verdict  will  be  for  the  defendant.*'] 

The  plaintiff  presented,  int^r  a/ia,  the  follow- 
ing point : — 

(3)  That,  under  the  undisputed  testimony  in 
the  case,  the  defendant  has  shown  no  title  to  the 
land  in  dispute  by  possession,  there  having  been 
neither  residence,  nor  cultivation,  nor  indosure 
of  any  part  thereof  by  him.  Answer.  This 
point  we  cannot  affirm.  It  is  for  you  to  say, 
from  all  the  evidence  in  this  case,  how  the  fact 
is  involved  in  this  point. 

Verdict  for  defendant  and  judgment  thereon. 

The  plaintiff  took  this  writ,  assigning  as  error 
the  admission  of  the  testimony  objected  to,  the 
answer,  to  the  third  point,  and  that  portion  of 
the  charge  quoted  in  brackets. 

A.  Ricketts  for  the  plaintiff  in  error. 

There  was  no  evidence  of  fossessio  pedis  of  a 
defined  extent  of  land  on  the  part  of  the  defend- 
ant. The  law  fixes  the  extent  of  what  may  be 
claimed  by  possession  to  that  which  is  actually 
cultivated  and  inclosed. 

Miller  et  al.  v.  Shaw,  7  S.  &  R.  129. 
Hughs  v.  Pickering,  2  H.  297,  302. 
Huffman  et  al.  v.  McCrca,  6  Sm.  95. 

The  Court  below  submitted  to  the  jury  a  ques- 
tion of  fact  as  to  which  there  was  no  evidence. 
The  right  to  the  land  was  in  the  plaintiff;  the 
acts  of  her  husband,  without  her  knowledge  and 
consent,  could  not  bind. 

Andrew  T.  McClintock  {David  S,  Koon  with 
him),  contra. 

This  is  not  a  case  in  which  an  owner,  under  a 
valid  title,  seeks  to  restrain  one  in  possession, 
and  claiming  under  the  statute  of  limitations,  to 
that  part  of  his  tract  actually  cultivated  and  in- 
closed. The  plaintiff  sets  up  her  claim  of  title 
under  the  statute,  and  any  rule  in  this  case  as  to 
actual  cultivation  and  inclosiure  that  would  affect 
the  defendant,  applies  with  even  greater  force  to 
the  alleged  claim  of  the  plaintiff.  She  must  re- 
cover on  the  strength  of  her  own  title.  She 
does  not  show  either  cultivation  or  inclosure  of 
the  land  in  controversy.  The  adverse  claim  of 
the  defendant,  and  his  acts  of  ownership  over 
that  part  of  his  claim  in  controversy,  are  a  con- 
clusive answer  to  the  allegation  of  title  by  plain- 
tiff under  an  adverse,  hostile,  visible,  notorious, 
and  continued  possession  of  the  land  in  contro- 
versy for  twenty-one  years.% 

The  charge  of  the  Court  upon  the  effect  of  the 
possession  on  the  Jesse  Fell  tract,  of  the  plaintiff, 
Sally  Ann  Collins,  in  her  own  right,  as  distinct 
from  and  uninfluenced  by  the  acts  of  her  hus- 
l>and,  were  even  more  favorable  to  the  plaintiff 
than,  under  the  evidence,  she  was  entitled  to. 

The  records  of  the  various  ejectments  were 
properly  admitted  in  evidence.    William  Collins 


and  Truxton  Benedict  were  in  possession,  each 
of  them,  of  portions  of  the  Jesse  Fell  tract  in 
1853. '  The  defendant  claimed  that  William  Col- 
lins was  in  possession  under  the  Bank  of  North 
America  title,  and,  in  connection  with  the  other 
evidence  offered,  was  competent  to  show  that 
William  Collins  was  in  under  and  did  not  claim 
adversely  to  said  title,  and  the  Court  distinguished 
in  their  charge,  most  favorably  to  the  plaintiff, 
the  effect  of  this  evidence  if  they  found  the  pos- 
session was  in  the  plaintiff,  Sally  Ann  Collins, 
and  not  in  her  husband,  William  Collins.  The 
Court  could  not,  under  the  evidence  in  the  case, 
assume  that  the  plaintiffs  view  of  the  case  was 
conclusively  in  favor  of  plaintiff,  and  the  evidence 
under  the  offer  excepted  to,  was  properly  ad- 
mitted and  referred  to  the  jury. 

The  ejectment  No.  441,  November  Term, 
1 86 1,  SaJly  Ann  Collins  v,  Truxton  Benedict, 
for  the  same  land  now  in  controversy,  was  cer- 
tainly competent  evidence  to  show  that  at  the 
bringing  of  said  suit  Truxton  Benedict  was  in 
possession  of  said  land.  It  is  record  evidence  of 
the  plaintiffs  admission  of  that  fact. 

March  18,  1878.  The  Court.  The  well- 
settled  doctrine  of  the  statute  of  limitations  is, 
that  when  the  owners  of  adjoining  tracts  of  land 
are  in  actual  possession,  each  of  his  own  tract, 
using  his  woodland  as  farmers  usually  do,  neither 
acquires  title  under  the  statute  to  his  neighbor's 
land,  beyond  that  which  he  actually  enters  upon, 
clears,  and  cultivates,  or  incloses  by  fences,  and 
holds  adversely,  notoriously,  and  peaceably  for 
twenty-one  years.  In  such  a  case  the  running  of 
a  line  is  itself  a  trespass  and  no  ouster  ipso  facto  ^ 
the  possession,  in  law,  of  the  uninclosed  wood- 
land being  presumptively  in  him  who  has  the 
title ;  unless  exclusive  adverse  possession  of  the 
woodland  be  taken  within  the  lines  run,  by  the 
use  of  the  timber  in  the  manner  farmers  usually 
use  their  .woodland,*  and  permitted  by  the  owner 
for  twenty-one  years,  thus  creating  a  presumptive 
ouster.  As  a  general* rule,  where  an  owner  is  in 
actual  possession  of  his  tract  the  doctrine  of  pre- 
sumptive possession  of  the  woodland  prevails, 
unless  met  and  overcome  by  ouster,  either  actual 
or  permissive,  on  part  of , the  owner.  This  aspect 
of  the  statute  is  discussed  and  decided  in  O'Hara 
V,  Richardson  (10  Wright,  385),  and  Arthur  v. 
Kitchen  (27  P.  F.  Smith,  62).  In  this  case  the 
plaintiff  was  not  an  owner  of  the  Jesse*  Fell  tract, 
and  consequently  had  no  presumptive  possession 
beyond  her  cultivation  and  inclosure.  Nor  had 
she  acquired  title  to  the  Jesse  Fell  tract  under 
the  statute  of  limitations.  The  owners  of  this 
tract  having  entered  before  the  expiration  of  the 
twenty-one  years,  no  presumptive  possession  of 
the  woodland  (the  locus  in  quo  in  this  case)  ex- 
isted in  her.    There  seems  to  be  no  ground  upon 
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which  an  exclusive  presumptive  possession  of  the 
uninclosed  woodland  can  be  attributed  to  her,  to 
confer  title  under  the  statute. 

Judgment  affirmed. 

Per  Curiam. 


Jan.  »77,  461.  Feb.  26,  1878. 

Louchheim  Brothers  v.  Henzey,  Adm'r. 

Bankrupt  act — Failure  to  make  defence  to  an 
action —  When  not  a  fraudulent  preference — 
Bringing  goods  within  reach  of  execution. 

When  a  sale  is  made  under  two  judgments,  though 
one  of  the  judgments  may  have  heen  obtained  in  fraud  of 
the  bankrupt  act,  the  sale  is  not  necessarily  invalid. 

A  debtor^s  passive  non-resistance  to  an  action,  though 
he  may  be  insolvent  in  contemplation  of  the  bankrupt  act, 
is  noiper  se  a  fraud  on  the  act. 

A  sale  under  an  execution  is  not  invalidated  by  the 
mere  fact  that  some  of  the  goods  sold  were  brought  within 
reach  of  the  execution  a  short  time  before  the  sale,  which 
was  closely  followed  by  the  filing  of  a  oetition  in  bank- 
ruptcy. 

Error  to  the  Common  Pleas  No.  3,  of  Philadel- 
phia County. 

Trespass  for  the  illegal  seizure  of  goods,  brought 
originally  in  the  Supreme  Court  at  Nisi  Prius, 
by  H.  S.  Louchheim  and  Joseph  Louchheim, 
trading  as  Louchheim  Brothers,  against  Gregory. 
Plea,  not  guilty. 

At  the  trial  it  appeared  that  H.  S.  Louchheim, 
individually  and  the  said  Louchheim  Brothers  in 
December,  1 869,  each  brought  suit  against  Nathan 
Kahn,  the  former  upon  a  promissory  note,  the 
latter  upon  a  book  account  for  money  loaned. 
Judgments  for  want  of  affidavits  of  defence  were 
obtained  in  these  cases  for  I3677. 83,  and  ^2675.- 
30  respectively  on  Dec.  27,  1869,  though  no 
affidavit  of  the  loan  was  filed  in  the  case  of  the 
Louchheim  Brothers.  Execution  was  issued  on 
these  judgments.  Kahn's  stock  of  goods  was 
levied  on  and  sold  by  the  sheriff,  and  was  bought 
by  the  plaintiffs  for  1567.58,  who  employed 
Kahn's  son  to  carry  on  the  business  for  them. 
H.  S.  Louchheim  was  Kahn's  son-in-law,  but 
there  was  evidence  that  they  were  not  on  good 
terms.  It  appeared  that  in  Nov.  1869,  Kahn  had 
brought  on  certain  of  his  goods  from  Ohio  to 
Philadelphia,  where  some  of  them  were  ac- 
cidentally burnt  and  the  remainder  transferred 
to  his  store,  where  they  were  sold  by  the  sheriff 
among  the  goods  previously  mentioned. 

On  Jan.  7, 1870,  other  creditors  of  Kahn  filed 
a  petition  in  involuntary  bankruptcy  against  him, 
and  on  Jan.  25  he  was  adjudged  a  bankrupt. 
These  creditors  then  required  the  United  States 
Marshal  Gregory  to  seize  the  goods  at  Kahn's 
store.     This  he  did,  and  he  delivered  the  goods 


to  the  assignee,  who  sold  them  for  1^853.70. 
This  action  was  then  brought  against  the  Marshal, 
who  died  before  the  trial,  whereupon  his  name 
was  replaced  on  the  record  by  that  of  his 
administrator. 

The  Judge  directed  the  jury  that  if  the  plaintiflb 
were  the  active  parties  in  procuring  a  preference 
by  judgments  and  executions,  knowing  or  having 
reason  to  know  that  Kahn  was  insolvent,  the  pre- 
ference was  in  fraud  of  the  bankrupt  law,  and  as 
against  it  no  title  passed  by  the  sheriffs  sale. 
Verdict  and  judgment  for  the  defendant.  The 
Supreme  Court  reversed  this  judgment  and 
ordered  a  new  trial.  (Reported  27  Sm.  305;  i 
Weekly  Notes  176.) 

At  the  second  trial  the  defendant  requested 
the  Court  to  charge,  inter  alia:  If  the  jury  believe 
that  Nathan  Kahn,  with  a  desire  to  prefer  "Louch- 
heim Brothers  or  Henry  S.  Louchheim,  failed  to 
make  a  defence  to  the  plaintifis*  suit  whidiby 
law  he  was  entitled  to  make,  or  caused  goods  to  be 
brought  within  the  reach  of  the  executions,  then 
there  was  sufficient  under  the  bankrupt  act  to 
invalidate  the  whole  transaction.  Answer,  This 
point  is  affirmed;  with  the  qualification  that  the 
jury  must  be  satisfied  from  the  evidence  of  such 
desire  and  such  acts. 

Verdict  and  judgment  for  the  defendant.  The 
plaintiffs  took  this  writ,  assigning  the  answer  to 
the  above  point  for  error. 

Geo,  L,  Crawford,  for  the  plaintiffs  in  error 

A  preference  is  not  necessarily  a  fraud. 
In  re  John  Riorden,  14  N.  B.  R.  332. 

That  the  bankrupt  act  should  invalidate  a  pre- 
ference, the  debtor  must  have  done  some  positive 
act,  not  merely  have  omitted  to  act,  with  a  desire 
and  intention  to  prefer. 

Wright  z/.  Filley,  I  Dillon,  172. 
Wilson  V,  City  Bank,  17  Wallace,  473. 
Clark  V.  Iselin,  21  Wallace,  360. 
Kemmerer,  v.  Tool,  28  Sm.  151. 

S.  Dickson  (with  him  Bullitt  and  Diehl), 
contra. 

When  this  case  was  here  before,  judgment  was 
reversed  on  the  ground  that  the  question  of  fraud 
and  collusion  on  the  part  of  Kahn  should  have 
gone  to  the  jury.  At  the  last  trial  this  question 
was  in  effect  left  to  the  jury,  who  found  the  6ct 
of  fraud  in  finding  for  the  defendant.  The 
Judge's  direction  was  entirely  in  accordance  with 
Wilson  V,  The  Bank,  supra. 

May  6,  1878.  T<fe  Court.  This  was  an  ac- 
tion of  trespass  brought  by  the  plaintifis  in  error 
for  the  wrongful  taking  and  selling  of  their  per- 
sonal property.  They  claimed  title  to  the  same 
through  a  purchase  made  at  sheriff's  sdle  on  the 
5th  of  January,  1870,  as  the  property  of  one 
Nathan  Kahn.  Two  days  after  the  sheriff's  sale, 
a  creditor  of  Kahn  filed  a  petition  in  bankruptcy 
against  him,  and  on  the  25th  of  January,  1870, 
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he  was  adjudged  a  bankrupt.  The  defendant, 
who  was  the  United  States  Marshal,  seized  and 
sold  the  same  property  by  virtue  of  the  proceed- 
ings in  bankruptcy.  The  rights  of  the  parties 
depend  on  the  effect  to  be  given  to  the  sheriff's 
sale. 

The  plaintiff  iu  error  relies  on  the  third  as- 
signment only.  This  covers  the  answer  of  the 
Court  to  the  5  th  point  submitted  by  the  defend- 
ant. The  Court  charged  that  if  the  jury  was 
satisfied  from  the  evidence  that  Kahn,  with  a  de- 
sire to  prefer  the  plaintiff,  in  either  of  the  judg- 
ments on  which  the  sale  was  made,  failed  to 
make  a  defence  to  the  plaintiffs'  suit  which  by 
law  he  was  entitled  to  make,  or  caused  goods  to 
be  brought  within  the  reach  of  the  executions, 
then  there  was  sufficient  under  the  Bankrupt  Act 
to  invalidate  the  whole  transaction  and  the 
sheriff's  sale ;  and  the  verdict  must  be  for  the  de- 
fendant. When  this  case  was  here  before  (27  P. 
F.  Smith,  305),  it  was  held  that  the  proceedings 
under  the  judgments  and  executions  were  not, 
per  sey  in  fraud  of  the  bankrupt  law,  but  were 
questions  of  fact  for  the  jury.  This  sth  point 
presents  two  distinct  propositions  stated  disjunc- 
tively, each  of  which  was  affirmed.  Neither  one 
presents  the  question  of  Kahn*s  intending  to  de- 
fraud any  of  his  creditors,  nor  of  any  collusion 
of  ^e  plaintiffs  in  the  judgment,  with  him ;  but 
in  effect  the  answer  declares,  that  either  of  the 
facts  stated  constitutes  an  implied  fraud  on  the 
bankrupt  law.  The  sale  was  made  by  virtue  of 
executions  issued  on  two  judgments,  yet  the  jury 
was  told  if  Kahn,  with  a  desire  to  prefer  either 
plaintiff,  failed  to  make  a  defence  to  the  plain- 
tiffs' suit  which  by  law  he  was  entitled  to  make, 
they  should  find  for  the  defendant.  The  failure 
to  make  defence  in  either  one  ''invalidated  the 
whole  transaction."  As  a  legal  proposition  we 
think  this  is  not  correct.  In  contemplation  of 
law,  each  judgment  stands  on  its  own  merits. 
The  fact  that  one  of  the  plaintiffs  was  interested 
in  both  judgments,  does  not  change  the  rule  of 
law  as  to  their  separate  effect,  although  it  may 
increase  the  probability  as  to  the  facts  alleged. 
It  is  not  clear  to  our  mind  exactly  what  idea  the 
Court  intended  to  convey  to  the  jury  when  he 
refers  to  the  defence  which  by  law  Kahn  was  en- 
titled to  make.  It  appears  the  judgments  were 
taken  for  want  of  affidavits  of  defence.  Did  the 
Court  mean  that  if  Kahn  had  no  other  defence 
than  one  purely  technical,*  he  was  bound  to  in- 
terpose it;  or  was  it  intended  to  limit  the  re- 
quirements to  defending  against  a  debt  not  hon- 
estly and  justly  due  ?  If  the  debt  was  justly  due, 
I  know  of  no  law  requiring  him  to  actively  resist 
a  recovery.  His  passive  non-resistance  is  not 
necessarily  a  fraud  on  the  bankrupt  law,  although 
he  may  be  insolvent  in  contemplation  of  that 
Act,    (Wilson  V.  City  Bank,  17  Wallace,  473; 


Sleek  V,  Turner,  26  P.  F.  S.  142  ;  Kemmerer  v. 
Tool,  28  Id.  147.) 

The  other  objectionable  part  of  the  answer  is, 
*'  or  caused  goods  to  be  brought  within  the  reach 
of  the  execution  "  is  **  sufficient  to  invalidate  the 
whole  transaction  and  the  sheriff's  sale."  Thus 
this  one  act  is  by  itself  alone  declared  to  be  suffi- 
cient to  taint  and  corrupt  the  whole  transaction. 
The  validity  of  the  debts  may  have  been  unques- 
tionable. The  judgments  may  have  been  re- 
covered in  undoubted  good  faith.  The  execu- 
tions may  have  issued  with  the  most  pure 
intentions.  Kahn  may  not  only  have  honestly 
owed  the  debts,  but  may  have  been  under  the 
highest  legal  and  moral  obligation  to  pay  them, 
yet,  according  to  this  answer,  if  he  **  caused 
goods  to  be  brought "  within  reach  of  the  execu- 
tions, it  invalidated  all  the  plaintiffs'  rights  in  the 
property  purchased  at  sheriff's  sale.  He  need 
not  have  caused  all  the  goods  sold  by  the  sheriff, 
nor  all  taken  by  the  defendant,  *'  to  be  brought 
within  reach  of  the  execution,"  but  any  part  of 
them,  to  vitiate  the  whole  sale. 

It  is  an  important  fact  in  this  case  that  the 
sheriff's  sale  was  made  before  any  proceedings  in 
bankruptcy  were  instituted  against  Kahn.  The 
mere  existence  on  the  statute  book  of  the  bankrupt 
law  did  not  prevent  a  levy  and  sale. 

If  neither  the  judgments  'nor  the  sales  were 
fraudulent  in  fact,  the  latter  gave  a  good  title  to 
the  purchaser.  In  that  case  the  assignee  in  bank- 
ruptcy could  not  follow  the  property,  but  must 
resort  to  the  fund  produced  by  the  sale.  (Rohrer's 
Appeal,  12  P.  F.  Smith,  498.) 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Mercur,  J. 


Jan.  '78,  86.  Feb.  25,  1878. 

Hall  et  al«  v.  Bardsley. 

Landlord  and  tenant — Liability  of  lessee  for  rent 
accrued y  after  assignment  of  lease ,  when  sued  in 
covenant. 

Error  to  the  Common  Pleas  No.  2,  of  Philadel- 
phia County. 

Covenant  on  a  lease,  by  Bardsley  against  J.  D. 
Hall  and  Wm.  H.  Kern,  surviving  partners  of 
Hall,  Kern  &  Co.,  to  recover  five  quarterly  pay- 
ments of  rent  of  ^250  each,  due  respectively  on 
the  13th  of  September  and  December,  1875,  and 
March,  June,  and  September,  1876.  On  January 
25  and  February  8,  1875,  some  of  the  provisions 
of  the  lease  were  so  altered  as  to  reduce  the 
estate  of  the  lessees  and  the  rent  to  be  paid  by 
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them.  The  affidavit  of  defence  set  forth  that  the 
leasehold  interest  of  the  defendants  was  in  1874 
sold  at  public  auction,  and  assigned  by  instrument 
under  seal  to  one  Harvey;  that  Harvey  on 
March  15,  1874,  transferred  the  said  leasehold 
interest  to  one  Howard  R.  Kern,  the  plaintiff 
having  due  notice  thereof,  and  afterwards  the  sai^ 
Kern  was  recognized  by  Bardsley,  the  plaintiff, 
as  terre-tenant,  and  accounted  to  him  for  the 
rent;  tiiat  in  January,  1877,  Bardsley  entered 
into  a  parol  agreement  with  the  said  Kern, 
whereby  the  latter  surrendered  possession  of  said 
premises  to  the  said  Bardsley  several  months  be- 
fore he  was  entitled  to  the  same  in  order  that  he 
might  rent  them  to  one  Morris,  and  that  the  lia- 
bility of  the  defendants  is  released  by  the  accept- 
ance of  the  said  Howard  R.  Kern,  as  tenant,  and 
the  subsequent  modification  of  the  agreements 
aforesaid,  the  plaintiff  thereby  substituting  the 
liability  of  the  said  Howard  R.  Kern  for  that  of 
the  defendants. 

The  Court  below  having  entered  judgment  for 
want  of  a  sufficient  affidavit  of  defence,  the  de- 
fendants took  this  writ,  assigning  for  error  the 
entry  of  the  judgment. 

Charles  Gilpin  (with  whom  was  Hood  Gilpin) ^ 
for  plaintiffs  in  error. 

A  contract  in  writing  for  the  occupation  of 
land  may  be  abandoned,  and  the  abandonment 
may  be  proven  by  the  acts  of  the  parties  to  the 
contract. 

Colt  V,  Scldon,  5  W.  525. 
Grove  v,  Donaldson,  3  H.  128. 

The  averment  of  such  an  abandonment  in  the 
affidavit  of  defence  is  sufficient  to  carry  the  case 
to  the  jury. 

The  Court  below  has  virtually  decided  that  a 
landlord  may  obtain  and  hold  possession  of  his 
leased  premised,  may  relet  them  and  receive  rent 
for  them  from  his  new  tenant,  may  be  largely 
indebted  to  the  assignee  of  his  lessees,  who  is 
liable  to  him  for  the  rent,  may  have  rescinded 
the  original  contract  with  the  original  lessees, 
and  transferred  the  liability  for  the  rent  under 
said  contract  to  the  occupant  of  the  premises,  and 
yet  may  recover  from  the  original  lessees  the  rent 
for  which  he  has  agreed  they  shall  not  be  liable. 

John  M,  Thomas y  for  the  defendant  in  error. 

The  liability  of  Hall  and  Kern  was  upon  privity 
of  contract.     No  assignment  of  part,  or  of  the 
whole  of  the  estate  could  exonerate  them,  even 
though  the  lessor  assented  to  the  assignment^  and 
received  rent  from  the  assignee. 
Fisher t/.  Mi1Hken,8B.  ill. 
Ghegan  v.  Young,  11  H.  20. 
Frank  v,  Maguire,  6  Wr.  82. 

he  surrender  of  Kern  in  January,  1877, 
could  not  release  the  lessees,  because  the  rent  for 
which  judgment  was  entered  had  all  accrued 
prior  to  that  time. 


March  4, 1878.  The  Court.  If  the  affidart 
of  defence  in  this  case  had  alleged  that  the  agree- 
ment of  surrender  and  substitution  of  Howard  R. 
Kern's  liability  for  the  rent  declared  upon  was 
made  befbre  the  unpaid  rent  fell  due,  there  might 
be  a  plausible  ground  of  defence.  But  these 
things  occurred  in  1877,  while  the  rent  fell  due  in 
1875.  N^^  ^^  original  tenant  was  clearly 
bound  for  this  rent  under  the  terms  of  his  cove- 
nant, while  nothing  in  the  affidavit  avers  a  release 
or  discharge  of  the  rent  thus  previously  accroed. 

Judgment  affirmed. 

Per  Curiam.    Woodward,  J.,  absent. 


^xx^\^Xi%*  (JDourt. 


October  18, 18761 

Poulson's  Estate. 

Bequest  to  charity — Revocation — Act  o^  April 

26,  I8SS' 

Sur  exceptions  to  adjudication. 

Upon  the  adjudication  of  the  account  of  the 
decedent's  executors  the  following  facts  ap- 
peared :  The  decedent  by  his  will  gave  $1000  to 
the  ''  Old  Men's  Colored  Home."  By  a  codicil 
he  changed  this  legacy  to  S500,  and  used  the  fol- 
lowing language :  '*  I  also  revoke  the  gift  of 
J 1 000  to  the  Old  Men's  Home  and  reduce  it  to 
J5Soo."  The  tfestator  died  March  13,  1873.  ^ 
will  was  dated  August  20,  1870,  and  the  codicil 
March  11,  1873.  It  was  admitted  that  by  the 
**01d  Men's  Colored  Home,"  the  testator  in- 
tended the  **  Home  for  Aged  and  Infirm  Colored 
Persons."  The  auditing  judge  was  of  the  opinion 
that  the  intention  of  the  testator  was  fiot  abso- 
lutely to  revoke  the  gift  of  J 1000,  but  simply  to 
modify,  or  reduce  the  amount,  and  although  the 
codicil  was  made  less  than  thirty  days  before  the 
testator's  death,  the  legacy  was  not  void  under 
the  terms  of  the  Act  of  April  26,  1855  (Turd. 
Dig.  1477,  pi.  22),  and  should  be  accordingly 
paid.  To  this  finding  exceptions  were  filed  on 
behalf  of  certain  legatees. 

Henry  Af.  Dechert,  Z.  W.  Doty,  and  Thomas 
H,  Speakman,  for  the  exceptants. 

Chas.  FryyJ.  Parker  Norris,  Joseph  Farriskj 
^xAJohnJ,  Ridgway^  contra. 

Nov.  II,  1876.  The  Court  (after  stating 
the  facts)  held  that :  While  it  is  true,  that  the 
testator  intended  to  reduce  the  amount  of  the 
legacy  originally  bequeathed,  yet  he  expressly  re- 
voked and  annulled  the  bequest,  and  in  lien 
thereof  bequeathed  the  sum  of  ^500.  This  was 
in  effect  a  new  legacy,  and  as  the  legatee  can 
only  claim  by  virtue  of  the  codicil  executed 
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within  the  statutory  period  before  the  death  of 
testator,  the  intention  of  the  testator  must  suc- 
cumb to  the  emphatic  declarations  of  the  Act  of 
Assembly.  The  statute  positively  declares  that  a 
bequest  for  religious  or  charitable  uses,  made  with- 
in one  month  of  the  testator's  death,  shall  be  ab- 
solutely void.  The  codicil,  therefore,  can  have 
no  other  effect  than  to  revoke  the^  prior  legacy 
and  cause  the  substituted  bequest  to  fall  into  the 
residuary  estate.  The  exceptions  are  therefore 
sustained. 

Opinion  by  Hanna,  J. 

[This  case  was  removed  to  the  Supreme  Court,  upon 
exceptions  to  other  points.    See  3  Weekly  Notes,  471.] 


Rank's  Estate. 


March  19,  1878. 


Wido7u*s  exemption —  When  allowed  out  of  pro- 
ceeds of  meal  estate — Requisites  of  petition  for 
— Petition  in  time  even  if  filed  of  ter  an  order 
of  sale  of  real  estate  has  been  granted—  Queer e^ 
Whether  widow  can  claim  her  exemption  out 
of  decedent's  real  estate^  when  the  personalty 
is  sufficient  to  cover  the  amount 

Sur  exceptions  to  widow's  claim. 

From  the  adjudication  it  appeared  that  the  de- 
cedent died  in  September,  1876,  having  by  will 
appointed  his  wife  his  executrix,  who,  on.  the 
13th  of  October,  1877,  presented  a  petition  for  a 
sale  of  real  estate  for  the  payment  of  debts.  An 
order  of  sale  was  made  and  the  land  sold  the  fol- 
lowing December.  On  the  24th  of  November 
she  alsoi  petitioned  for  an  allowance  of  I300  out 
of  the  proceeds  of  the  sale,  under  the  Act  April 
14,  1851  (Purd.  Dig.  529,  pi.  3),  which  the 
auditing  Judge  allowed;  to  which  finding  ex- 
ceptions were  filed. 

Geo, » W,  Thorn,  for  exceptant. 

ere  was  sufficient  personal  property  in  the 

widow's  hands  as  executrix  to  pay  this  claim,  so 

she  cannot  elect  to  take  out  of  the  realty  now. 

Lyman  v.  Byram,  2  Wr.  475. 

The  petition  was  not  in  time,  expenses  having 
been  incurred  by  the  petition  for  a  sale  of  the 
realty. 

Davis's  Appeal,  10  Casey,  256,  and  cases  there  cited. 

James  A.  Bonham  and  B,  F,  Moore,  contra. 

March  30.  The  Court  (after  stating  the 
facts).  It  was  not  denied  that  the  personal  estate 
was  insufficient  to  pay  debts;  the  order  of  Court 
authorizing  the  sale  of  the  real  estate  for  that 
purpose  being  conclusive  of  the  fact.  But  it  was 
inaintained  that,  the  real  estate  of  a  decedent  can 
in  no  case  be  set  apart  or  sold  for  the  widow's 
claim,  as  long  as  there  are  personal  assets  out  of 
which  it  may  be  paid. 

It  is  not  necessary  to  decide  whether,  where 
the  personal  estate  is  ample  for  the  payment  of 


all  debts,  including  the  widow's  claim,  the 
widow  may  still  elect  to  take  out  of  the  realty. 
Scott's  Appeal  (2  Phil.  R.  135)  would  seem  to 
indicate  that  she  may  not.  Thompson,  P.  J., 
says:  **The  Sth  section,of  the  Act  of  April  14, 
1 85 1,  which  requires  the  administrator  of  a  de- 
cedent to  have  personal  or  real  property,  to  the 
value  of  I300,  appraised,  so  that  the  same  shall 
not  be  sold,  but  permitted  to  remain  with  the 
widow,  was  not  designed  to  interfere  with  the 
descent  of  the  real  estate  of  an  intestate,  or  to 
authorize  his  administrator  to  interfere  with  it, 
unless  such  real  property  was  to  be  sold  for  the 
purpose  of  settling  the  affairs  of  the  decedent. 
It  was  not  designed  to  give  authority  to  the 
widow,  or  to  the  administrator,  to  make  a  selec- 
tion from  among  the  real  estate  of  an  intestate 
of  such  premises  as  either  of  them  might  deem 
most  suitable  to  answer  the  demand  of  the  widow, 
and  by  such  selection  to  render  it  liable  to  be 
sold.  This  can  only  be  effected  where  there  is  a 
deficiency  of  personal  property  to  answer  the 
demands  against  the  estate,  including  the  widow's 
claim." 

The  present  .case  meets  the  two  requirements 
which  were  wanting  in  that.  There  is  not  only 
a  failure  of 'person^d.  assets,  but  the  real  estate  has 
been  made  subject  to  administration  under  the 
order  to  sell.  The  widow's  claim  for  an  allow- 
ance out  of  the  proceeds  of  that  sale  in  no  way 
interferes  with  the  course  of  descent.  And  she 
prejudices  no  right.  Had  she  chosen  to  assert 
her  priority  over  creditors  by  claiming  out  of  the 
personalty,  the  further  deficiency  thereby  created 
would  still  have  been  made  up  out  of  the  sale  of 
the  real  estate. 

But  did  she  make  her  claim  to  the  realty  in 
time  ?  The  petition  for  the  allowance  was  filed 
a  few  days  after  the  order  to  sell  was  issued,  and 
seventeen  days  before  the  sale  was  made.  The 
return  of  the  appraisers  set  forth  that  the  real 
estate  could  not  be  divided  without  spoiling  the 
whole. 

It  is  probable  that  some  expenses  had  been  in- 
curred by  the  estate  in  the  application  for  *  the 
sale  before  the  widow's  claim  was  filed.  But 
those  expenses  were  neither  more  nor  less  than 
they  would  have  been  if  the  claim  had  never 
been  presented ;  and  the  claim  itself  did  not  in 
the  least  retard  the  granting  of  the  petition  for  a 
sale.  The  cases,  therefore,  which  hold  that  the 
widow's  claim  is  too  late  when  filed  after  ex- 
penses have  been  incurred  in  preparing  for  a 
sale,  do  not  apply.  That  of  Davis's  Appeal  (10 
Cas.  256),  which  was  cited  by  the  exceptant,  is 
especially  wide  of  the  mark.  There  the  widow 
had  elected  to  retain  some  personal  property  and 
a  small  tract  of  land,  together  of  less  value  than 
J300.  The  inventory  and  appraisement  of  the 
property  so  taken  bad  been  filed  and  approved  by 
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the  Court.  The  administrator,  relying  upon  the 
faith  of  her  first  election,  incurred  expenses  in  ob- 
taining an  order  of  sale  of  the  remaining  real 
estate ;  but  before  the  day  of  sale  she  came  in  and 
demanded  to  have  the  balance  of  the  realty  set 
apart  to  her.  In  Neff  s  Appeal  (9  Har,  243),  the 
widow's  election  was  not  exercised  until  after  the 
sale,  and  she  claimed  against  creditors  whose  liens 
had  attached  before  the  passage  of  the  Act  of  1 849, 
under  which  her  application  was  made,  and  as  to 
which  the  Act  was  held  not  to  be  retroactive. 
And  in  Lyman  v.  Byram  (2  Wr.  475),  also  cited, 
the  widow,  after  appropriating  to  her  own  use 
I300  worth  of  the  personal  property  of  her  de- 
ceased husband,  made  a  claim  upon  the  proceeds 
of  sale  of  the  realty,  without  asking  an  appraise- 
ment, and  then  sued  the  administrator  for  not 
setting  out  her  property. 

Objection  was  niade  to  the  petition  that  it  did 
not  comply  with  the  rule  of  Court  requiring 
that  the  facts  and  circumstances  upon  which  the 
right  of  the  claimant  is  founded  shall  be  set 
forth,  and  also  that  it  did  not  allege  that  the 
claimant  and  decedent  were  living  together  at 
the  time  of  the  death  of  the  latter.  In  the  ab- 
sence ot  any  set  form  of  application,  it  cannot  be 
said  that  the  petition  has  violated  the  terms  of 
the  rule;  and  unless  proof  is,  made  to  the  con- 
trary, the  legal  presumption  is  always  that  the 
claimant  is  in  all  respects  the  lawful  widow  of 
the 'decedent. 

It  was  alleged  by  the  exceptant,  and  not  de- 
nied by  the  counsel  for  the  widow,  that  the  latter 
had  retained  furniture  of  the  decedent  to  the 
value  of  $179.61,  and  had  not  charged  it  to  her- 
self in  the  account.  In  dismissing  the  excep- 
tions and  allowing  the  petition,  this  amount  is 
deducted  from  the  claim,  leaving  as  the  sum 
awarded  to  the  widow  out  of  the  proceeds  of 
sale  ji 20.39. 

Opinion  by  Ashman,  J. 


February,  1S78. 

Dougherty's  Estate. 

Devise — Charitable  use  —  Precatory  words — 
Absolute  devise  of  residue  of  estate  with  re- 
quest that  masses  be  said  for  the  repose  of  de- 
cedenfs  soul,  held  not  to  be  within  the  Act  of 
April  26,' iSsS* 

Sur  exceptions  to  adjudication  on  executor's 
account. 

At  the  audit  the  following  facts  appeared :  Ann 
Dougherty  died,  Sept.  14,  1876,  leaving  a  will 
dated  August  24,  1876,  the  residuary  clause  of 
which  devised  the  property  to  her  executor,  in 
trust  to  sell  and  convert  it  into  money,  and — 
"to  divide  the  same  into  two  equal  parts,  and  to  pay  one  of 
the  said  equal  parts  to  the  Rev.  Edward  McNelis,  of  St. 
Theresa's  Church,  South  Broad  Street,  in  the  diy  ol 


Philadelphia;  upon  which  payment  I  earnestly  request 
and  desire  that  he,  the  said  Rev.  Edward  McNelis,  will 
say,  or  procure  to  be  said,  three  masses  a  week  for  the  re- 
pose of  my  soul,  for  one  year  after  such  payment  shall  be 
made. 

"And  I  request  my  executor  to  pay  over  the  remaining 
equal  half  part  of  the  proceeds  of  sale,  and  rents,  if  any, 
to  the  Rev.  Hugh  McLaughlin,  of  the  said  Church  of  St 
Theresa,  upon  which  payment,  I  earnestly  request  and  de- 
sire, that  he,  the  said  Rev.  Hugh  McLaughlin,  will  say, 
or  procure  to  be  said,  three  masses  a  week  for  the  repose 
of  the  souls  of  my  brothers  and  sister  Margaret,  for  one 
year  after  such  payment  shall  be  made. 

The  auditing  judge  decided  that  the  residuary 
clause  of  the  will  created  a  trust  for  religious  uses, 
and,  having  been  executed  within  one  calendar 
month  of  the  death  of  the  decedent  was  void  under 
the  nth  section  of  the  Act  of  April  26,  1855 
(Purd.  Dig.  208,  §  23),  and  awarded  the  balance 
in  the  hands  of  the  accountant  to  the  heirs  or 
next  of  kin  of  the  decedent. 

Exceptions  were  filed  on  behalf  of  the  residu- 
ary legatees,  alleging  for  error  the  decision  and 
award. 

A,  A,  Hirst,  for  exceptants. 

George  JV.  Morris,  contra. 

April  6,  1878.  The  Court  (after  stating 
the  fects.)  It  was  decided  by  this  court  in  Power's 
Estate  (5  Weekly  Notes,  59),  that  a  bequest  of 
money  to  be  expended  in  masses  for  the  repose 
of  the  soul  of  the  testator,  was  not  a  gift  to  a 
charitable  or  religious  use  within  the  meaning  of 
the  Act  of  26th  April,  1855.  It  is  not  necessary 
to  inquire  whether  the  reasoning  of  that  decision 
will  cover  the  bequest  for  the  benefit  of  the 
brothers  and  sister  of  the  testator.  It  is  certain 
that  no  trust  was  created  by  the  clause  in  question, 
and  that  none  can  be  gathered  from  any  other 
portion  of  the  will.  The  words  of  the  will  are 
precatory,  and  clearly  imply  that  the  justice  and 
discretion  of  the  donee  are  alone  relied  on.  (Pen- 
nock's  Estate,  8  Har.  268.)  The  absolute  gift  to 
the  legatee,  preceding  the  words  of  desire,  dis- 
tingui^es  this  case  from  Burt  v,  Herron  (16  P. 
F.  Smith,  400),  where  Sharswood,  J.,  uses  this 
language  :  **A  will,  in  its  very  nature,  is  the  dis- 
position which  the  testator  desires  to  have  made 
of  his  estate  after  his  death.  All  the  expressions 
in  it  indicative  of  his  wish  or  will  are  commands. 
It  is  different,  when  having  made  a  disposition, 
he  expresses  a  desire  that  the  legatee  or  devisee 
should  make  a  certain  use  of  his  bounty."  .  The 
words  of  the  present  bequest  are  here  so  directly 
characterized  that  it  is  only  necessary  to  quote 
them :  **  I  request  my  executor  to  pay  over  the 
remaining  equal  half  part  to  Rev.  H.  McLaughlin, 
upon  which  payment,  I  earnestly  request  and  de- 
sire the  said  McLaughlin,"  etc. 

The  exceptions  are  sustained,  and  the  executor 
is  directed  to  pay  over  the  residue  of  the  estate 
in  accordance  with  the  provisions  of  the  will  as 
indicated  by  this  decision. 

Opinion  by  Ashman,  J. 
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Weekly  Notes  of  Cases. 


Vol.  v.]       Tffl/JISZ>A  r,  M  UG.  S,iSjS.       [No.  28. 


S^xapxtrnt  Court. 


May,  '78,  4,  May  lo,  1878. 

Magraw,  Adm'r  v.  Irwin. 

Executors  and  administrators — Foreign  Admin- 
istrator—  Conflict  of  laws — Jurisdiction  of 
the  Courts  of  this  State  in  actions  against 
foreign  administrators — Assets, 

The  Courts  of  this  State  have  no  jurisdiction  in  an 
action  by  a  non-resident  against  a  foreign  administrator 
having  no  assets  in  the  State. 

Where  a  foreign  administratrix  r.  /.  a.  received  assets 
belonging  to  the  estate  of  the  testator,  consisting  of  stocks 
and  bonds  of  corporations  incorporated  and  domiciled  in 
this  State,  and  the  same  were  awarded  to  her,  as  legatee 
tmder  the  will,  by  a  Court  of  competent  jurisdiction,  they 
do  not  constitute  assets  in  the  hands  of  her  successor,  a 
foreign  administrator  d.  ^.  n.  so  bs  to  render  him  liable  to 
suit  in  the  Courts  of  this  State  by  a  non-resident 

Swearingen  v,  Pendleton  (4  S.  &  R.  389),  and  Evans  v, 
Tatem  (9  lb.  252)  not  followed. 
Moore  v.  Fields  (6  Wr.  467)  explained* 

Error  to  the  Common  Pleas  of  Lancaster 
County. 

Assumpsit,  by  Joseph  C.  Irwin  against  Adam 
R.  Magraw, administrator^,  d.  n,  c,  /.  a,  of  Henry 
S.  Magraw,  deceased. 

The  facts  in  the  case  are  fully  set  forth  in  the 
opinion  of  the  Supreme  Court  by  MERCxm,  J. , 
^  follows:  *' Henry  S.  Magraw,  a  resident  of 
Cecil  County,  Maryland,  died  testate  in  Febru- 
ary, 1867.  By  his  will  he  devised  and  bequeathed 
his  entire  estate  to  his  wife  Emily,  and  appointed 
his  brother  Robert  his  executor.  The  latter  died 
before  the  death  of  the  testator.  The  will  was 
duly  proved,  and  letters  of  administration  with 
the  will  annexed  were  granted  to  his  widow, 
Emily,  by  the  Orphans*  Court  of  Cecil  County 
on  the  1 6th  of  March,  1867.  She  afterwards 
filed  an  inventory  and  appraisement  of  the  goods 
and  chattels  of  the  decedent.  It  was  examined 
and  passed,  and  the  Court  ordered  that  she  take 
the  same  at  the  appraisement.  A  portion  of  the 
assets  contained  in  the  inventory  were  certain 
bonds  and  stocks  of  divers  corporations  incor- 
porated under  the  laws  of  the  State  of  Pennsyl- 
vania and  having  their  situs  therein. 

In  March,  1870,  Emily  died  and  letters  of  ad- 
ministration de  bonis  non  cum  testamento  annexo 


were  granted  by  the  Orphans'  Court  of  Cecil 
County  to  the  plaintiff  in  error,  then  and  now 
a  resident  of  that  county.  He  did  not  take  out 
any  letters  of  administration  in  Pennsylvania, 
but  being  temporarily  here,  this  suit  was  com- 
menced against  him  as  administrator  of  Henry 
S.  Magraw,  by  the  defendant  in  error,  a  resi- 
dent of  the  State  of  Missouri.  Thus  it  appears 
both  parties  were  non-residents  of  this  State. 
The  plaintiff  in  error  plead  specially  that  he  **is 
and  was  before  and  at  the  time  of  the  com- 
mencement of  this  suit  a  resident  of  the  State 
of  Maryland,  and  that  he  has  not  at  any  time 
assumed  possession  or  control,  or  administered 
or  disposed  of  any  goods  or  chattels,  rights  or 
credits,  which  were  of  the  said  Henry  S.  Magraw, 
deceased,  in  the  State  of  Pennsylvania,  and  that 
he  has  not  at  any  time  had  or  received  authority 
so  to  do."  On  the  trial  of  the  cause  no  evidence 
was  given  to  contradict  the  averments  in  his  plea, 
other  than  the  inventory  filed  by  the  preceding 
administratrix.  The  only  assets  belonging  to  the 
estate  of  Henry  S.  Magraw  that  were  proved  to 
have  come  into  his  hands,  were  the  proceeds  of 
a  judgment  collected  in  California.  It  was  not 
shown  that  any  assets,  belonging  to  said  estate, 
had  been  in  the  State  of  Pennsylvania,  after  the 
appointment  of  the  plaintiff  in  error  as  adminis- 
trator. He  therefore  had  not  exercised  authority 
over  any  within  this  State,  nor  had  he  removed 
any  therefrom." 

.  At  the  trial,  before  Livingston,  P.  J.,  the  de- 
fendantstrequested  the  Court  to  charge  the  jury : 
(i)  **That  under  the  law  and  the  evidence  the 
plaintiff  is  not  entitled  to  recover;"  (2)  **That 
the  plaintiff  has  not  shown  that  letters  of  admin- 
istration on  the  estate  of  Henry  S.  Magraw,  de- 
ceased, have  been  granted  to  the  defendant  in 
the  State  of  Pennsylvania,  nor  any  act  of  admin- 
istration by  him  in  that  State,  and  the  verdict 
must  be  for  the  defendant."  The  Court,  on  the 
authority  of  Swearingen  v,  Pendleton  (4  S.  &  R. 
389);  Evans*  Adm'r  v,  Tatem  (9  lb.  252),  and 
Dowdale's  Case  (6  Co.  46),  negatived  both 
points,  and  charged  the  ]WTy  inter  alia :  "We 
can  but  say  to  you,  that  under  the  law-and  under 
the  evidence«admitted  by  the  Court  and  read  to 
you,  the  plaintiff  can  recover;  that  a  suit  may 
be  maintained  in  this  State  for  a  debt  due  from 
a  decedent's  estate  against  his  administrator  who 
has  taken  out  letters  of  administration  in  another 
State  in  which  the  decedent  died,  and  of  which 
the  administrator  is  a  resident,  when  the  admin- 
istrator comes  into  this  State  and  service  of  sum- 
mons can  be  had  upon  him,  and  therefore,  the 
facts  that  A.  R.  Magraw  is  a  resident  of  another 
State  and  obtained  letters  of  administration  in 
that  State,  constitute  no  bar  to  a  recovery  against 
him  as  administrator  in  the  present  action." 
Verdict  for  plaintiff  for  ^1854.26,  and  judg- 
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ment  thereon.  Defendant  took  this  writ,  assign- 
ing for  error  inter  aUa  the  answers  of  the  Court 
to  the  above  points  and  the  portion  of  the  charge 
quoted. 

Samuel  ff.  Reynolds ,  for  plaintiff  in  error. 

The  dictum  in  Dowdale's  Case,  supra^  has  not 
been  followed  in  England,  and  the  doctrine  is 
now  well  settled  there,  that  a  foreign  adminis- 
trator cannot  sue  or  be  sued  in  the  English  Courte 
upon  the  contract  of  his  decedent. 

Williams  on  Ezs.,  vol  i.  p.  204-5,  ^^^  ^^l*  ii*  P*  I4I4* 
Story*s  Confl.  of  Laws,  |  514. 

In  Pennsylvania  the  early  legislation  was  favor- 
able to  the  recognition  of  foreign  probates  of 
wills  and  grants  of  letters  of  administration.  The 
Act  of  1705  (i  Sm.  Laws,  33)  gave  to  foreign 
executors  and  administrators  the  right  to  sue  in 
the  Courts  of  the  Province  without  taking  out 
letters  here,  and  the  Courts  subsequently  extended 
the  principle  so  as  to  render  foreign  executors 
liable  to  be  sued  here. 

Swearingen*s  Exrs.  v.  Pendleton,  4  S.  &  R.  389. 

In  Mothland  v,  Wireman  (3  Pa.  Rep.  187), 
Gibson,  C.  J.,  draws  a  distinction  between  an 
executor  and  an  administrator.  In  Evans  v, 
Tatem  (9  S.  &  R.  252),  cited  on  the  other  side 
and  relied  upon  by  the  Court  below,  the  admin- 
istratrix had  voluntarily  appeared  in  the  Tennes- 
see Court,  and  the  question  was  whether  a  judg- 
ment rendered  under  such  circumstances  could 
be  enforced  here. 

But  the  Act  of  isth  March,  1832  (P.  L.  136), 
changed  the  whole  policy  of  the  State  on  this 
subject,  and  took  away  from  foreign  executors 
and  administrators  the  right  to  sue  in  the  Courts 
of  this  State. 

Sayre  v.  Helme,  1 1  Sm.  299. 

And  the  converse  must  follow,  viz.,  that  being 
deprived  of  the  right  to  sue  they  are  also  relieved 
from  liability  to  suit,  at  least  where  they  have  no 
assets  in  the  State.  Even  if  judgment  were  ob- 
tained under  such  circumstances  it  would  be  of 
no  avail,  as  the  Courts  of  other  States  would  not 
recognize  it  as  binding. 

A,  Slaymaker  and  H»  M,  North,  for  defend- 
ant in  error.  ♦ 

The  general  rule  laid  down  by  Judge  Story, 
that  an  executor  or  administrator  appointed  in 
one  State  is  not  liable  to  be  sued  in  his  official 
capacity  in  any  other  State  or  country,  has 
never  been  accepted  in  Pennsylvania. 

Swcaringen*s  Exrs.  v,  Pendleton,  4  S.  &  R.  389. 

Evans  v.  Tatem,  9  S.  &  R.  252. 

Bryan  v,  McGee,  2  Wash.  C.  C.  Rep.  337. 

That  a  foreign  administrator  may  sue  in  Penn- 
sylvania has  been  held  since  the  passage  of  the 
Act  of  1832. 

Moore  z/.  Fields,  6  Wr.  467. 

[Agnew,  C.  J.  But  there  the  property  had 
vested  in  the  administrator  in  the  State  of  New 
York]. 

It  is  true  that  by  the  Act  of  isth  March,  1832, 


Sect.  6,  it  is  provided  that  "  no  letters  testamen- 
tary, or  of  administration,  or  otherwise  purport- 
ing to  authorize  any  person  to  intermeddle  with 
the  estate  of  a  decedent,  which  may  be  granted 
out  of  this  Commonwealth,  shall  confer  upon 
such  person  any  of  the  powers  and  authorities 
possessed  by  an  executor  or  administrator  under 
letters  granted  within  this  State."  But  now  by 
a  series  of  subsequent  acts,  the  powers  of  execu- 
tors and  administrators  under  letters  issued  in 
other  States,  with  regard  to  assets  in  this  State, 
of  the  character  of  those  specified  in  the  inventory 
of  the  estate  of  H.  S.  Ma^graw,  deceased,  are  pot 
upon  the  precise  footing  of  those  powers,  as  exer- 
cised under  the  Act  of  1705. 

Act  of  14th  April,  1835,  J  3. 

Act  of  i6th  June,  1836,  {  3. 

Act  of  I2th  March,  1842,  |  5. 

Act  of  15th  May,  1850,  {  8. 

Act  of  8th  April,  1872,  {  i. 

But  even  if  the  general  rule  has  been  accepted, 
still  an  executor  or  administrator  who  has  astets 
in  this  State y  is  liable  to  be  sued  in  the  Courts  of 
this  State  by  any  creditor  here. 

Storjr's  Confl.  L.,  {  514. 

Williams  on  Exrs.,  p.  1641. 

Mothland  v,  Wiseman,  supra. 

Dent's  Appeal,  10  H.  514. 

Parker's  Appeal,  1 1  Sm.  478. 

Campbell  v.  Tousey,  7  Cow,  64. 

Gulick  V,  Gulick,  33  Barb.  92. 

And  it  makes  no  difference  whether  such  credi- 
tor is  a  resident  of  the  State  or  a  non-resident 
Dent's  Appeal,  supra, 
Alfonso's  Appeal,  20  Sm.  347. 
Morgan  v,  Neville,  24  Sm.  52. 
Paine  v.  Lester,  44  Conn.;  S.  C.  17  Am.  L.  Reg. 
(N.  S.)  132. 

[Agnew,  C.  J.  There  is  no  difficulty  about 
our  Courts  being  able  to  control  assets  in  this 
State,  but  in  this  case  the  assets  were  taken  out 
of  the  State  by  another]. 

If  Henry  S.  Magraw's  representative,  Emily, 
carried  out  of  this  State  assets  of  Henry  S.  Ma- 
graw's estate  into  Maryland  and  put  them  into 
another  representative's  hands,  why  can't  we  sue 
him  ?  We  are  after  Henry  S.  ^Iagraw*s  estate. 
Administration  de  bonis  non  is  but  a  continuation 
of  the  administration  by  another  hand. 
Eyster's  Appeal,  5  W.  134. 

[Agnew,  C.  J.  But  it  is  not  shown  that  the 
assets  held  by  Emily  Magraw  passed  into  the 
hands  of  Adam  Magraw]. 

The  law  passed  them  there,  the  administrator 
not  having  shown  a  full  administration  by  Emily. 
The  fact  that  she  took  possession  of  them  and 
appropriated  them  to  her  own  use  as  legatee— the 
settlement  of  the  estate  being  as  yet  merely  in- 
choate— does  not  relieve  the  administrator  d.  b. «. 
They  were,  if  not  actually,  at  least  potentially, 
in  his  possession,  and  available  if  required  in  the 
discharge  of  his  first  and  paramount  duty  of  pay- 
ing the  testator's  debts. 
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Thomas  E.  Franklin^  in  reply. 

The  pleadings  having  denied  assets,  the  onus 
was  on  the  plaintiff  to  show  them.  The  decree 
in  Maryland,  being  a  decree  of  a  Court  of  com- 
petent jurisdiction,  vested  the  property  in  Mrs. 
Magraw.  Moore  v.  Fields  is  explained  in  Sayre 
V.  Helme,  supra. 

June  10,  1878.  The  Court.  The  conten- 
tion in  this  case  is  one  of  jurisdiction.  The  facts 
necessary  to  imderstand  the  case  are  these  [here 
follows  the  statement  of  facts  given  above]. 

The  general  doctrine  of  the  common  law,  now 
recognized  both  in  England  and  in  America,  is, 
that  no  suit  can  be  brought  or  maintained  by  any 
executor,  or  administrator,  in  his  official  capa- 
city, in  the  courts  of  any  other  country  than 
that  from  which  he  derives  his  authority  to  act 
in  virtue  of  the  probate  and  letters  of  adminis- 
tration there  granted  to  him.  TStory's  Confl.  of 
Laws,  section  513.)  Hence  it  is  said  in  section 
514  of  same,  **It  is  exceedingly  clear  that  the 
probate  grant  of  letters  testamentary,  or  of  let- 
ters of  administration  ki  one  country,  give  au- 
thority to  collect  the  assets  of  the  testator  or  in- 
testate in  that  country  only,  and  do  not  extend 
to  the  collection  of  assets  in  foreign  countries ; 
for  that  would  be  to  assume  an  extra-territorial 
jurisdiction  or  authority,  and  to  usurp  the  func- 
tions of  the  foreign  local  tribunals  in  those 
matters.'* 

It  must  be  conceded  that  this  doctrine  is  in 
conflict  with  Swearingeii  v,  Pendleton  (4  S.  &  R. 
389),  and  Evans*  Adm*rz^.  Tatem  (9  Id.  252),  the 
former  decided  in  181 8,  the  latter  in  1823. 

In  Brodie  v.  Bickley  (2  Rawle  431),  Mr.  Chief 
Justice  Gibson  was  constrained  to  characterize 
the  authority  of  an  administrator,  under  letters 
granted  in  a  sister  State,  to  meddle  with  the 
assets  here,  as  an  anomaly  produced  by  an  un- 
exampled spirit  of  comity  in  the  courts  of  this 
State,  which  would  probably  be  attended  with 
perplexity  and  confusion.  This  was  followed  by 
Mothland  v.  Wireman  (3  Pa.  Rep.  185),  decided 
in  1 83 1,  in  which  it  was  held  that  an  adminis- 
trator was  not  chargeable  with  assets  of  the  in- 
testate in  another  State  of  which  he  may  have 
obtained  possession;  and  that  administration 
conferred  on  the  administrator  rights,  and  cre- 
ated liabilities  co-extensive  only  with  the  juris- 
diction which  conferred  it.  In  order  to  give 
legislative  sanction  to  this  view,  the  sixth  section 
of  the  Act  of  15th  March,  1832,  declaring  "no 
letters  testamentary,  or  of  administration  or  other- 
wise, purporting  to  authorize  any  person  to  in- 
termeddle with  the  estate  of  a  decedent,  which 
may  be  granted  out  of  this  Commonwealth,  shall 
confer  upon  such  person  any  of  the  powers  and 
authorities  possessed  by  an  executor  or  adminis- 
trator, under  letters  granted  within  this  State." 


It  was  however  declared  by  the  3d  section  of 
the  Act  of  1 6th  of  June,  1836  (Pur.  Dig.  420,  pi. 
80), that  this  prohibition  should  not  a^^ply  to  shares 
of  stock  in  any  incorporated  company  within 
this  Commonwealth ;  and  by  the  8th  section  of 
the  Act  of  isth  May,  1850  (Id.  421,  pi.  82),  tnat 
it  should  not  apply  to  any  loan  or  loans  of  any 
incorporated  company  within  the  same. 

Hence,  by  virtue  of  the  appointment  of  Emily 
Magraw  as  administratrix  in  Maryland,  she  had 
a  right,  under  the  laws  of  Pennsylvania,  to  with- 
draw from  the  latter  the  stocks  and  bonds  in 
question. 

Such  withdrawal  worked  no  injury  to  any  of 
our  citizens,  for  no  one  was  a  creditor  of  the  es- 
tate. Nor  did  it  deny  any  right  or  privilege  to 
the  citizen  of  another  State,  for  none  such  was 
then  here,  holding  any  claim  against  the  estate. 
Having  put  the  stock  and  bonds  in  the  inventory, 
filed  in  the  Register's  Court  of  Cecil  County,  she 
thereby  subjected  them  to  the  jurisdiction  of  that 
Court.  That  Court  then,  having  examined  and 
passed  the  same,  and  allotted  the  property  to 
her,  as  devisee  and  legatee,  it  was  a  final  admin- 
istration of  that  portion  of  the  estate. 

By  a  regular  and  valid  decree  those  assets  were 
taken  out  of  her  hands  as  administratrix,  and 
given  to  her  as  legatee. 

That  decree  stands  unappealed  from  and  unre- 
voked. Its  conclusive  effect  cannot  be  ques- 
tioned in  this  collateral  proceeding.  It  therefore 
follows  that  the  succeeding  administrator,  the 
plaintiff  in  error,  cannot  be  chargeable,  either 
here  or  elsewhere,  with  the  assets  thus  adminis- 
tered and  distributed.  He  is  no  more  charge- 
able therewith  than  if  the  same  had  been  paid  to 
a  creditor  of  the  estate  under  a  decree  of  the 
proper  court  before  his  appointment. 

It  is  true  in  Moore  v.  Fields  (6  Wright  467), 
decided  in  1862,  it  was  held  that  one  appointed 
administrator  in  New  York  might,  by  virtue 
thereof,  maintain  an  action,  in  this  State,  to  re- 
cover assets  which  his  preceding  administrator  ki 
the  same  State  had  received  in  New  York  and 
brought  into  Pennsylvania.  The  right  to  recover 
was  put  on  the  ground  that  the  assets  had  not 
been  subject  to  administration  in  this  State. 
Hence  in  Sayre  v.  Helme  (11  P.  F.  Smith,  299), 
it  was  held  that  executors,  acting  under  letters 
from  another  State,  could  not  maintain  an  action 
in  this  State.  It  was  there  said  the  recovery  in 
Moore  v.  Fields  '*  was  sustained  in  its  own  pecu- 
liar circumstances.** 

The  right  to  maintain  the  action  in  this  case 
was  urged  by  reason  of  the  testator  having  left 
assets  in  this  State.  That  view  fails  to  give  due 
effect  to  the  disposition  that  had  been  made  of 
them  prior  to  the  appointment  of  the  plaintiff  in 
error  as  administrator. 

The  learned  Judge,  therefore,   erred  in  not 
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affirming  the  points  covered  by  the  first,  second, 
and  fifth  assignments. 

This* is  decisive  of  the  case. 

Judgment  reversed. 

Opinion  by  Mercur,  J.  Sharswood,  J. ,  absent. 


Jan.  *77,  No.  97.  March  22,  1878. 

Mine  Hill  and  Schuylkill  Haven  R.  R.  Co. 
V.  Lippincott  et  al. 

Contracts — Covenant  running  with  land^Righi 
of  tenant  to  sue  in  name  of  landlord-^Equita- 
die  ptaintiff — Railroads — Right  to  re-locate 
when  power  of  eminent  domain  has  not  been 
exercised — Right  to  contract  with  land-owner 
for  removal — Measure  of  damages  for  breach 
of  covenant  to  permit  the  mining  of  subjcuent 
coal — Tenants  right  under  such  a  covenant — 
Specific  performance — Apportionment  of  ver- 
dict. 

When  the  lessee  of  a  right  of  way  over  mining  lands 
covenants  with  the  land-owner  to  remove  upon  notice,  or 
otherwise  permit  the  mining  of  the  subjacent  coal,  a  ten- 
ant to  whom  has  been  demised  all  of  the  coal  within  the 
tract  is  entitled  to  sue  in  the  name  of  the  landlord  for 
breach  of  the  covenant. 

The  measure  of  damages  in  such  a  case  is  the  value  of 
the  coal  necessarily  left  standing  at  the  time  of  the  breach, 
and  a  verdict  so  rendered  in  solido  may  be  apportioned 
between  the  landlord  and  the  tenant  by  the  jury. 

A  tenant  who  sells  all  of  his  "right,  title,  and  interest** 
in  the  colliery  does  not  thereby  part  with  his  right  to 
damages  for  a  breach  of  covenant  by  a  sup>erincumbent 
lessee,  whereby  he  was  prevented  from  mining  as  much 
coal  as  he  otherwise  would  have  done. 

A  railroad  company  entering  upon  land  by  special  con- 
tract with  the  land-owner  may  covenant  to  re-locate  its 
road,  and  is  liable  in  damages  for  a  breach  of  such  condi- 
tion. 

The  M.  H.  &  S.  H.  R.  R.  Co.  by  agreement  located 
its  road  upon  the  land  of  D.  and  R.,  covenanting  that  all 
of  the  coal  under  the  land  so  occupied  might  be  mined, 
and  that  upon  due  notice  from  the  tenants  or  other  au- 
thorized agents  of  D.  and  R.,  they  would  either  take  mea- 
sures to  support  the  road,  or  remove  it  to  other  suitable 
land  of  D.  and  R.  The  land-owner  subsequently  leased  to 
v.,  he  paying  a  yearly  rental  upon  all  coal  mined,  and 
covenanting  to  mine  as  much  coal  as  could  be  obtained 
by  diligent  working,  "  with  the  least  possible  waste."  The 
railroad  company  having  failed  to  perform  their  part  of  the 
agreement,  although  duly  notified  by  V.,  he  brought  suit 
in  the  name  of  D.  and  R.  to  his  use  V.,  after  the  breach 
of  covenant  but  before  suit  brought,  had  assigned  all  of  his 
"  right,  title,  and  interest"  in  the  colliery  to  P. 

Heldt  that  the  suit  was  properly  brought,  and  that  V. 
might  recover  the  value  of  the  coal  which  he  was  unable 
to  mine  as  of  the  date  of  the  breach. 

Held y  further y  that  a  release  of  all  rights  under  the  agree- 
ment by  the  landlords  after  suit  commenced  by  the  tenant 
could  not  affect  the  right  of  the  tenant,  but  would  reduce 
the  verdict  to  the  loss  sustained  by  him  alone. 

Per  Curiam.    A  covenant  by  a  raih-oad  company  to 


permit  the  removal  of  the  subjacent  support  cannot  be  en- 
forced by  a  bill  for  specific  performance. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Covenant,  by  Joshua  Lippincott  and  James  Dun- 
das  Lippincott,  executors  of  James  Dundas,  de- 
ceased, and  the  Philadelphia  Trust,  Safe  Deposit 
and  Insurance  Company,  administrator  d,  d,  n.  c. 
/.  a,  of  William  Richardson  for  the  use  of  William 
Verner,  against  The  Mine  Hill  and  Schuylkill 
Haven  Railroad  Company :  the  writ  issued  August 
29,  1865,  to  September  Term,  1865.  TThe 
deaths  of  several  of  the  original  executors  Hav- 
ing been  suggested,  the  record  finally  stood  as 
stated.) 

By  Act  of  Assembly  of  March  18,  1852  (P.  L. 
p.  166),  the  Mine  Hill  and  Schuylkill  Haven  R. 
R.  Co.  was  authorized  to  extend  its  road  from 
its  then  terminus  across  Broad  Mountain,  and,  in 
accordance  with  this  authority,  built  what  is  known 
as  the  **  Ashland  extension"  across  the  Catharine 
Groh  tract  of  land  in  Cass  Township,  Schuylkill 
County,  about  four  hundred  acres  of  which  was 
owned  by  Tames  Dundas  and  William  Richard- 
son. No  damages  for  occupying  the  land  were 
paid  to  these  owners,  but  on  February  20,  1855, 
the  following  agreement  was  entered  into : — 

"  It  is  agreed  between  the  Mine  Hill  and  Schuylkill 
Haven  Railroad  Company  of  the  first  part,  and  James 
Dundas  and  William  Richardson,  of  the  second  part, 
owners  of  all  that  tract  of  land  situate  in  Cass  Township, 
Schuylkill  County,  containing  upwards  of  400  acres,  war- 
ranted in  the  name  of  Catharine  Groh,  conveyed  by  sun- 
dry conveyances  to  the  parties  of  the  second  part. 

I.  The  party  of  the  second  part,  owners  of  the  real 
estate,  hereby  release  the  party  of  the  first  part  of  and 
from  all  claims  and  demands  for  damages,  now  recovera- 
ble by  reason  of  the  use  ami  occupation  of  the  surface  of 
the  ground  by  the  party  of  the  first  part,  for  the  construc- 
tion of  their  extended  railroad  as  now  built  across  the 
Broad  Mountain  to  Ashland ;  and  the  right  of  way  over 
and  upon  the  said  premises  along  the  line  thereof^  not  ex- 
ceeding in  width  two  and  one-half  rods  on  each  side, 
measuring  from  the  centre  of  the  graded  surface  of  the 
road.  And  the  said  party  of  the  second  part  further 
agree,  that  the  said  party  of  the  first  part  may,  at  convenient 
water  stations,  to  be  by  them  erected,  use  so  much  of  the 
water  for  locomotive  engines  as  may  not  be  required  for 
mining,  steam  engines,  or  domestic  purposes,  by  the  ten- 
ants or  occupants  of  the  land  of  the  said  party  of  the  sec- 
ond part. 

II.  The  party  of  the  first  part  agree  that  all  the  coal  in 
the  land  over  which  the  said  railroad  passes  may  be  mined 
by  the  tenants  of  the  party  of  the  second  part,  as  though 
the  said  railroad  had  not  been  constructed  ther^n. 

III.  Then  when,  or  so  soon  as,  the  tenants  of  the  said 
party  of  the  second  part  are  about  to  mine  coal  under,  or 
so  near  to  the  said  railroad  that  the  mining  may  reasona- 
bly be  expected  to  afiect  the  surface  of  the  ground,  then 
the  said  party  of  the  second  part,  or  their  agents,  or  the 
said  tenants,  shall  give  notice  thereof  in  writing  to  the 
said  party  of  the  first  part,  or  their  agents;  and  the  party 
of  the  first  part,  upon  receipt  of  such  written  notice  by  the 
tenant  or  any  other  person  authorized  by  the  party  of  the 
second  part,  will  take  such  measures  as  to  the  said  party 
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of  the  first  part  may  seem  proper  to  protect  their  road 
from  all  damages  by  reason  of  the  mining  by  the  tenants 
of  the  party  of  the  second  part,  and  so  adjust,  secure,  and 
maintain  the  same  that  the  said  party  of  the  second  part 
may  by  their  tenants  be  at  liberty  to  mine  and  remove  the 
coal  to  the  same  extent  to  which,  it  could  be  done  if  the 
said  railroad  had  not  been  built. 

IV.  That  upon  receiving  such  notice,  all  the  measures 
necessary  for  the  protection  of  the  said  railroad  as  above 
stated,  and  so  that  the  liberty  to  mine  said  coal  shall  not 
be  interfered  with,  shall  be  taken  at  the  expense  of  the 
party  of  the  first  part,  and  they  shall  have  the  right  to 
enter  the  mines  with  the  view  to  examine  the  condition 
thereof  from  time  to  time,  not  interfering  with  the  mining 
thereof. 

V.  That  if,  upon  such  mining  or  removal  it  shall  not 
be  found  reasonably  convenient  to  protect  or  preserve  the 
said  railroad  in  its  present  position  and  location,  then  it 
shall  be  lawful  for  the  parties  of  the  first  part,  and  they  shall 
have  the  right  to  place  or  re-lay  the  same  upon  the  nearest 
adjacent  lands  of  the  party  of  the  second  part  suitable  for 
such  purposes,  not  affecting  thereby  any  improvements 
made  at  the  time  of  such  removal ;  and  the  party  of  the 
6rst  part  shall  enjoy  upon  the  route  so  taken,  and  without 
claim  for  right  of  way,  the  same  rights  and  privileges  and 
under  the  same  restrictions  as  are  herein  contained  with 
respect  to  the  line  now  occupied  by  them. 

VI.  The  party  of  the  first  part  hereby  indemnify  the 
party  of  the  second  part,  their  agents  and  servants,  from 
all  loss  or  damage  of  smy  nature  whatsoever  which  can  or 
may  happen  to  said  railroad,  or  to  any  person  or  property 
whatsoever,  using  or  being  conveyed  thereupon,  by  reason 
of  any  defect  or  imperfection  in  said  railroad  occasioned 
by  the  mining  and  removing  of  said  coal;  but  the  same 
shall  be  wholly  borne  by  the  party  of  the  first  part.  For 
the  faithful  performance  of  the  covenants  and  agreements 
herein  contained  the  said  parties  do  bind  themselves  each 
to  the  otner«  their  respective  successors  and  assigns.'' 

At  the  time  of  the  execution  of  this  agreement 
there  were  tenants  in  possession  of  this  land,  who 
subsequently  were  sold  out  at  sheriff's  sale,  and 
the  vendee,  after  holding  possession  for  about 
nine  months,  surrendered  to  the  landlords.  On 
September  11,  1858,  Dundas  and  Richardson 
leased  the  land  to  William  Vemer.  The  lease 
recited : — 

"  Whereas,  the  said  parties  of  the  first  part  are  owners 
of  a  tract  of  coal  land,  known  as4he  Catharine  Groh  tract, 
of  the  county  of  Schuylkill,  and  that  part  of  the  said  tract 
and  veins  of  coal  thereon  constitutmg  the  Glen  Carbon 
Colliery,  had  been  by  them  leased  to  Andrew  McFarland 
and  Thomas  Vemer,  brother  of  the  said  William,  whose 
lights  and  term  were  subsequently  sold  to  a  certain  Wil- 
liam Morton,  who  failed  to  conduct  the  same  in  accordance 
with  the  terms  of  their  lease ;  the  same  was  sold  to  and 
surrendered  to  them,  the  said  parties  of  the  first  part;  and 
it  is  now  proposed  to  lease  the  same  colliery  to  the  said 
William  Vemer,  subject  to  the  payment  by  him  of  the 
hack  rents  and  debts  due  from  the  said  William  Morton 
to  them,  the  said  parties  of  the  first  part  It  is  therefore 
covenanted  and  agreed  that  the  said  parties  oT  the  first 
part  herely  lease  to  the  party  of  the  second  the  said 
colliery  and  the  right  to  mme  coal  from  the  South  vein,  in 
Which  the  slope  now  is,  the  Daniel  and  Jugular  veins 
north,  and  the  three  veins  next  south  of  the  said  South 
vein  of  coal,  for  the  full  end  and  term  of  five  years,  from 
«nd  after  the  first  day  of  September,  inst." 

"And  the  said  party  of  the  first  part  hereby  leases,  with 
»e  s«d  veins  of  coal  and  colliery  aforesaid,  the  use  of  all 
I  ^railroads  and  fixtures,"  and  also  a  large  amount  of 
I  personal  colliery  property,  mentioned  in  the  lease. 
Vol.  v.— 36 


The  lessee  agreed  to  pay  a  rent  equivalent  to 
q.  rent  on  30,000  tons  of  coal  at  32  cents  per  ton 
for  all  sizes  larger  than  chestnut,  and  12  cents 
for  chestnut  coal  mined  by  him,  and  also  on  as 
much  more  as  could  reasonably  be  mined  by 
diligent  working  of  the  colliery ;  the  rent  being 
payable  monthly.  He  also  covenanted  to  pay 
certain  back  rents  and  debts  due  by  William 
Morton.  It  was  agreed  **  between  the  parties 
that  the  relation  of  landlord  and  tenant  shall 
exist  between  them.  .  .  .  And  the  party  of  the 
second  part  shall  at  all  times  work  the  said  mines, 
timber  and  support  the  gangways,  and  do  all 
other  acts  appertaining  to  the  working  of  the 
same,  in  the  most  approved  manner,  so  as  to 
facilitate  the  taking  out  of  all  the  coal  in  the 
different  veins  with  the  least  possible  waste; 
and  to  see  and  detect  any  imperfect  work- 
ings of  the  same,  the  parties  of  the  first  part, 
by  their  agents  or  mine  inspectors,  shall  have  at 
all  times  the  right  to  go  into  every  part  of  the 
said  colliery.  And  it  is  further  agreed  between 
the  parties  that  the  working  of  the  said  veins  of 
coal  here  leased  are  not  to  be  worked  in  such 
manner  as  to  interfere  with  the  working  of  any 
other  colliery  now  leased  by  the  parties  of  the 
first  part  to  any  other  parties  on  the  same  tract 
of  land ;  but  is  expressly  granted  subject  to  the 
rights  of  all  other  parties  as  they  now  exist  on  the 
same  tract  of  land.  And  it  is  further  agreed  be- 
tween the  said  parties  that  this  term,  or  any  inte- 
rest therein,  is  not  to  be  assigned  or  transferred 
by  the  said  party  of  the  second  part  without  the 
written  consent  of  the  parties  of  the  first  part." 

Vemer  entered  upon  the  land  and  mined  the 
coal  in  the  usual  manner,  and  on  November  25, 
1859,  served  the  following  notice  upon  the  su- 
perintendent of  the  railroad  company: — 

"  Glen  Carbon,  25th  Nov.,  1859. 
«  R.  A.  Wilder,  Esq.  :— 

*'  Dear  Sir :  I  intend  to  conmience  to  mine  coal  in  the 
Back  or  Daniel  vein  of  my  colliery,  on  Monday,  28th 
inst.,  and  as  the  mining  of  (he  coal  may  interfere  with 
your  railroad,  you  will  please  keep  a  watch  on  it,  as  the 
road  is  on  the  crop  of  the  vein. 

**  Yours,  respectfully, 

**  William  Verner." 

Subsequently  other  notices,  both  written  and 
verbal,  were  given  to  the  company's  agents  or 
superintendent.  The  railroad  company  never 
made  anyattemptto  work  for  the  purpose  of  chang- 
ing the  road,  but  instituted  an  examination  to  see 
whether  it  would  be  practicable  to  re-locate  it, 
which  apparently  satisfied  the  officers  that  it 
would  be  undesirable,  and  that  the  cost  of  bridg- 
ing would  be  worth  more  than  the  value  of  the 
cc^. 

Afler  a  notice  given,  Jime  6,  1864,  the  Phila- 
delphia and  Reading  Railroad  Co.,  which  had 
suteequently  become  the  lessee  of  the  company 
defendant,  through  its  counsel,  obtained  an  in- 
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junction  restraining  Vemer  from  taking  out  the 
pillars  of  coal  under  and  necessary  for  the  sup- 
port of  the  road.  This  injunction  had  never 
been  dissolved. 

On  April  25,  1870,  a  rule  upon  plaintiffs' 
counsel  to  file  their  warrant  of  attorney,  pro- 
ceedings to  stay  meanwhile  was  granted,  and  in 
compliance  therewith  a  power  of  attorney  from 
William  Vemer  alone  was  filed.  On  June  4, 
1870,  an  affidavit  of  Geo.  J.  Richardson,  at  that 
time  one  of  the  executors  of  William  Richardson, 
asserting  that  no  authority  was  ever  given  to 
Vemer  by  himself  or  his  co-executors  to  bring 
the  suit  was  filed.  On  September  9th,  the  rule 
was  discharged. 

At  the  trial,  before  Walker,  J.,  on  Janu- 
ary 19,  1874,  it  appeared  that  on  September  21, 
1864,  Vemer  had  sold  *'his  right,  title,  and  in- 
terest in  the  Glen  Carbon  Colliery*'  (by  which 
name  this  property  was  known)  **  to  George  S. 
Patterson  &  Brother  for  sixty  thousand  dollars," 
and  the  following  bill  of  sale  and  receipt  were 
offered  in  evidence : — 

*'  I  have  this  day  sold  my  right,  title,  and  interest  in  the 
Glen  Carbon  Colliery  to  Geo.  S.  Patterson  &  Brother  for 
sixty  thousand  dollars — two  thousand  dollars  which  I  have 
this  day  received;  four  thousand  more  to  be  paid  on 
Monday,  the  26th  of  September;  twenty  six  thousand  to 
be  paid  on  the  istof  October,  1864,  and  the  balance  in  30 
days  from  the  first  of  October,  1864.  It  is  agreed  that  if 
the  pmnents  are  not  made  as  above  the  money  paid  will 
be  forteiied. 

Wm.  Verner, 

Geo.  S.  Patterso^  &  Bro. 

FhiUdelplua,  September  21,  1864." 

"  Philadelphu,  September  21, 1864. 
Received  of  George  S.  Patterson  &  Brother  two  thou- 
•and  dollars  on  account  of  my  interest  in  the  Glen  Carbon 
Colliery,  together  with  the  foUowing  personal  property  and 
real  estate.  •  •  «  . 

Wm.  Verner." 

In  the  following  October  Patterson  &  Brother 
took  possession.  George  S.  Patterson  testified : 
<*  We  thought  we  had  purchased  all  Mr.  Vemer's 
personal  property  and  interest  in  the  colliery,  but 
we  knew  that  we  did  not  purchase  any  lease  from 
Vemer;  we  thought  we  had  acquired  all  Mr. 
Vemer's  rights;  I  don't  remember  whether  those 
pillars  were  mentioned  in  that  lease  or  not;  we 
did  not  buy  any  claim  that  Mr.  Vemer  had 
against  the  Mine  Hill  and  Schuylkill  Haven 
^Iroad  Company  for  damages;  at  the  time  we 
purchased  it  was  not  impossible,  but  it  would  not 
have  paid  us  to  take  out  the  pillars  in  the  Crosby 
vein,  if  we  had  the  right."  He  further  said  that 
some  time  after  the  sgJe,  on  hearing  of  a  suit  with 
the  Raihroad  Company,  he  had  said  that  "  they 
didn't  want  to  buy  a  law  suit." 

The  defendants  offered  in  evidence  an  assign- 
ment from  the  executors  of  Richardson  (to  whom 
had  been  conveyed  all  of  Lippincott's  interest  in 
this  tract)  to  the  Philadelphia  and  Reading  Coal 


and  Iron  Company  of  all  their  rights  and  daims 
under  the  original  agreement  with  the  company 
defendant,  dated  Jan'y  i,  1872. 

The  defendants'  counsel  requested  the  Court 
to  charge: — 

(i)  That  the  Railroad  Company,  having  located 
the  road  across  the  Catharine  Groh  tract  before 
the  execution  of  the  agreement  of  20th  February, 
1855,  ^^^  power  to  locate  was  exhausted  and 
could  not  be  exercised  by  the  company,  even 
with  the  consent  of  Dundas  and  Richardson.  The 
agreement  to  change  the  location  and  track  of 
the  road,  to  avoid  the  outcrop  of  the  coal  veins, 
was  an  agreement  to  do  what  the  company  had 
no  right  to  do.  It  was  in  violation  of  law,  and 
void.  Answer.  After  a  railroad  is  located  its 
power  in  this  respect  under  its  charter  is  ex- 
hausted, unless  the  change  becomes  necessary  for 
the  public  safety  and  travel.  By  consent  of  the 
lancUords  in  such  case,  since  the  passage  of  the 
act  of  1862,  this  can  be  done  for  a  ^rt  dis- 
tance.* 

(2)  That  the  covenants  in  the  agreement  of 
2oth  February,  1855,  between  Dundas  and  Rich- 
ardson and  the  Mine  Hill  and  Schuylkill  Haven 
Railroad  Company,  were  personal  covenants,  and 
no  action  for  a  breach  of  them  by  the  Railroad 
Company  can  be  sustained  by  the  lessee  of  Dun- 
das and  Richardson,  and  as  Vemer  has  shown  no 
other  right  of  action  than  his  lease,  which  expired 
in  the  ^1  of  1863,  and  was  granted  subject  ex- 
pressly to  the  rights  of  all  other  parties,  as  they 
existed  at  the  granting  thereof  upon  the  Cath- 
arine Groh  tract  of  land,  the  verclict  shouM  be 
for  the  defendant.  Answer.  Whether  the  cove- 
nants in  the  agreement  referred  to,  be  personal 
or  not,  is  immaterial,  as  Dundas  and  Richardson's 
executors  are  on  record  as  plaintiff  in  this  suit 
Vemer  can  only  recover  for  such  interest  as  he 
can  show  was  conveyed  to  him,  or  that  he  sus- 
tained. 

(3)  That  the  plaintiffs  have  proved  by  Thomas 
Vemer  that  he  was  a  tenant  and  worked  the  water 
level  gangways  in  the  Crosby  and  Daniel  veins, 
and  gave  written  notice  as  such  lessee  of  his  in- 
tentions to  remove  the  pillars  of  coal  under  the 
railroad  in  said  gangways.  That  if  such  evidence 
is  believed,  the  plaintiff,  William  Vemer,  would 
have  no  right  of  action  for  the  pillars  of  coal  in 
the  upper  level  of  said  veins,  and  had  no  right  to 
interfere  with  them,  and  if  he  has  failed  to  show 
any  other  right  to  diamages  for  any  other  coal  the 
verdict  must  be  for  the  defendant.  Answer.  We 
affirm  this  point,  subject  to  our  general  charge. 
That  part  of  the  general  charge  referred  to  was  as 
follows :  **  Nor  can  he  (Vemer)  recover  damages 
sustained  by  Stanton,  Thomas  Vemer,  or  Morton, 
under  the  evidence  in  this  case." 

♦  Act  of  II  April,  1862,  Purdon's  Dig.  i22i,pL45- 
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(4)  That  William  Vemer  gave  no  notice,  under 
the  evidence  in  this  case,  which  was  in  compli- 
ance with  the  agreement  of  20th  February,  1855, 
of  his  intention  to  mine  coal  that  would  interfere 
with  defendant's  railroad  until  he  gave  the  notice 
in  evidence  of  the  6th  day  of  June,  1864,  and 
there  is  no  evidence  in  this  case  tliat  the  defend- 
ant or  any  of  their  agents  interfered  with  his 
mining  thereafter,  or  that  he  was  in  anywise  pre- 
vented from  mining  coal  before  his  sale  to  Patter- 
son &  Brother,  in  September  thereafter,  and  the 
verdict  of  the  jury  must  be  for  the  defendant. 
Answer.  The  facts  contained  in  this  point  are 
questions  for  the  jury  to  determine  imder  the 
evidence. 

(5)  That  William  Vemer,  the  use  party  plain- 
tiff, having  sold  all  his  right,  title,  and  interest 
to  the  Glen  Carbon  Colliery,  and  personal  pro- 
perty connected  with  the  same  to  George  S. 
Patterson  &  Brother,  as  per  agreement  of  2rst 
September,  1864  (such  having  been  made  before 
this  suit  was  brought),  without  any  reservation  of 
the  pillars  of  coal  under  the  railroad,  his  rights, 
whatever  they  were  in  respect  to  said  coal,  p^sed 
to  his  vendees,  and  he  cannot  maintain  this  ac- 
tion. Answer,  So  far  as  the  defendants  are 
concerned  this  is  immaterial,  so  long  as  they 
have  the  legal  plaintiff,  on  the  record. 

(6)  That  under  the  contract  of  20th  February, 
1855,  there  could  not  be  a  recovery  for  a  breach 
of  said  contract  beyond  the  injury  done  thereby 
to  Dundas  and  Richardson  (the  parties  of  the  first 
part),  and  their  damages  could  not  exceed  the 
amount  of  rent  which  they  would  have  received 
from  the  coal,  if  taken  out  by  their  tenants. 
Answer,  We  think  if  Vemer  can  recover  at  all, 
he  can  recover  damages  sustained  by  him  inde- 
pendent of  the  rent  of  the  landlords,  if  they 
follow  a  breach  of  the  agreement  and  if  they  are 
the  proximate  consequence  of  the  injury,  not 
remote  or  speculative.  The  damages  of  the 
landlords  could  not  exceed  the  rent  of  the  coal 
if  taken  out  by  the  tenant. 

(7)  That  upon  all  the  evidence  in  the  cause, 
the  verdict  should  be  for  the  defendant.  Answer, 
We  decline  to  instruct  you  as  requested. 

The  plaintiffs  requested  the  Court  to  charge : — 
(i)  That  under  the  agreement  of  20th  Febru- 
a^>  1855,  and  the  demise  of  Dundas  and  Richard- 
son to  William  Vemer,  he  became  entitled  to 
compensation  for  any  damage  that  he  might  sus- 
tain as  tenant  by  reason  of  any  pillars  that  he 
was  obliged  to  leave  unmined  to  support  the  Ash- 
land extension  of  defendants'  road,  and  the  re- 
fusal or  neglect  or  failure  of  the  defendants,  after 
written  notice  of  the  said  Vemer  to  take  mea- 
sures to  protect  their  road  or  remove  the  same, 
so  that  the  said  Vemer  might  mine  out  his  coal 
as  if  the  raih*oad  had  not  been  built  thereon. 
Answer,  We  think  this  is  so. 


(2)  That  if  the  jury  find  that  written  notice 
was  given  by  William  Vemer  to  the  Mine  Hill 
Company,  or  that  said  company,  by  their  acts  or 
declarations,  waived  notice  in  writing  that  the 
said  Vemer  was  about  to  mine  out  the  coal  from 
under  their  road,  and  that  he,  the  said  Verner, 
desired  the  defendants  to  protect  their  road  so 
that  he  could  mine  out  his  coal  under  the  same, 
and  the  defendants  refused  to  support  or  remove 
their  road  so  that  such  coal  could  be  so  mined, 
the  plaintiffs  are  entitled  td  recover  the  value  of 
said  coal  to  Vemer  as  a  tenant,  as  well  as  them- 
selves as  landlords,  as  it  was  in  the  pillars  at  the 
time  of  such  refusal,  together  with  the  interest 
thereon  from  the  time  of  such  refusal  to  the  pre- 
sent. Answer,  The  landlords  can  only  recover 
the  rent.  Vemer  can  recover  such  damages  for 
breach  of  covenant  as  are  direct  and  proximate, 
and  are  not  remote  and  speculative. 

(3)  That  the  plaintiffs  are  entitled  to  recover, 
not  only  the  loss  to  Vemer,  the  tenant,  but  also 
the  damage  or  loss  to  them  in  the  rents,  which 
would  have  been  payable  upon  the  coal,  which 
the  tenants  were  obliged  to  leave  immined  to 
support  the  road  of  the  defendants.  Answer, 
We  answer  this  point  as  we  have  the  third  one, 
with  this  addition,  that  if  you  find  anything  due 
Vemer,  he  would  be  entitled  to  interest  on  it 
from  the  time  the  injury  was  committed. 

The  Court  charged  inter  alia :  [William  Vemer 
is  the  real  plaintiff  in  interest  in  this  action  .... 
this  action  is  in  the  names  of  the  legal  plaintiffs 
for  the  use  of  Vemer ;  he  must  bring  his  suit  in 
this  way  ....  If  you  find  in  favor  of  the 
plaintiffs  you  will  determine  how  much  is  due  to 
the  landlords,  and  how  much  is  due  to  William 
Vemer,  and  state  the  same  in  the  nature  of  a 
special  verdict.]  ....  [The  notice  required  by 
the  agreement  must  be  in  writing,  but  the  de- 
fendants may  waive  the  written  notice  and  accept 
of  a  verbal  notice,  but  imder  the  terms  of  the 
agreement  there  must  be  some  notice,  and  that 
of  a  nature  to  inform  the  defendants  of  the 
plaintiffs'  intention  to  mine  the  coal  in  the 
pillars  under  the  road  bed.  A  notice  to  let  down 
the  road  in  case  the  defendants  would  not  pay, 
such  as  John  D.  Brennan  testified  to,  is  insuffi- 
cient unless  the  defendants  understood  it  as  a 
notice  under  the  terms  of  their  agreement.  If 
they  did  not  so  understand  it,  it  would  not  be 
notice  as  required.  The  first  question,  then  for 
the  jury  to  determine  is,  whether  the  defendants 
have  broken  any  of  their  covenants  with  Dundas 
and  Richardson.  If  they  have  not  that  ends  the 
case,  and  your  verdict  should  be  for  the  defend- 
ants. If  you  find  differently,  then  you  will 
inquire  whether  the  plaintiffs  have  given  the  de- 
fendants the  proper  notice  as  required  by  the 
agreement.]  If  they  have,  then  the  defendants 
would  be  entitled  to  a  reasonable  time  to  perform 
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their  covenants,  and  reasonable  time  depends 
upon  the  work  to  be  done.  If  there  has  been  a 
failure  or  refusal  on  the  part  of  the  defendants  to 
comply  with  their  agreement,  then  you  will  de- 
termine if  Mr.  Vemer  or  plaii\tiffs  have  sustained 
injury,  and,  if  so,  how  much.  The  measure  of 
damages  would  be  the  coal  in  place  at  the  time 
of  the  injury.  This  you  will  have  to  determine 
from  the  evidence  in  the  case.  If  you  find  in 
favor  of  the  plaintiffs,  you  will  determine  how 
much  is  due  to  the  landlord,  and  how  much  is 
due  to  Wm.  Vemer,  and  state  the  same  in  the 
nature  of  a  special  verdict. 

Verdict  for  the  plaintiffs  for  ^52,088,  *'of 
which  eight  thousand  three  hundred  and  thirty- 
four  dollars  and  twenty-three  cents  (J8334.23) 
is  for  rent."     Judgment  thereon. 

A  rule  granted  to  show  cause  why  judgment 
should  not  be  entered  for  the  defendant,  non 
obstante  veredicto,  was  subsequently  discharged. 
The  defendant  took  this  writ  of  error,  assigning 
for  error,  inter  alia,  (i)  the  refusal  to  make  ab- 
'  solute  the  rule  upon  plaintiffs'  counsel  to  file 
their  warrant  of  attorney.  (2)  The  discharge 
of  the  rule  for  judgment,  non  obstante  veredicto, 
(3)  The  answers  of  the  Court  to  the  above  points 
of  plaintiffs  and  defendant.  (4)  Those  portions 
of  the -charge  quoted  in  brackets. 

John  W,  Ryon  Twith  whom  was  William  B, 
Wells),  for  the  plaintiff  in  error. 

These  proceedings  ought  to  have  been  stayed 
until  the  counsel  showed  authority  from  the  legal 
plaintiffs. 

Miss.  R.  R.  Co.  V,  Southern  R.  R.  Ass.,  28  Leg.  Int 

309. 
Meyer  v,  Littell,  2  B.  177. 

[Sharswood,  J.  Was  a  copy  of  the  lease  filed 
with  the  power  of  attorney  ?]    No. 

Vemer  was  not  a  tenant  at  the  time  this  agree- 
ment was  made ;  the  right  of  action  vested  then 
in  the  land-owners,  and  he  accepted  the  lease 
subject  to  the  rights  of  all  other  parties  as  they 
then  existed.  If  the  profits  that  might  accrue  to 
the  tenants  were  intended  to  be  protected,  then 
every  tenant  of  these  landlords  would  have  a 
right  of  action,  and  the  railroad  company  would 
be  subjected  to  as  many  suits  as  there  should  be 
tenants.  It  is  clear  that  this  was  merely  intended 
to  secure  to  the  land-owners  the  value  to  them 
of  the  coal  in  place,  and  that  this  cannot  exceed 
the  rent  which  they  could  have  obtained  for 
mining  it.  Where  the  interest  of  the  plaintiff 
was  not  intended  to  be  protected,  he  cannot  re- 
cover, notwithstanding  the  terms  of  the  covenant 
may  include  him.  1 

DeBolIe  v.  Penna.  Ins.  G).,  4  Wharton,  74 
Maule  V,  Weaver,  7  B.  329. 

Granting  that  this  was  a  covenant  nmnmg 

with  the  l^d,  still  as  the  executors  had  released 

all  of  their  rights  before  the  trial  to  the  Phila.  & 

Reading  Coal  and  Iron  Co. ,  no  action  could  any 

^  longer  be  maintained  in  their  name. 


The  contract  is  that  the  company  shall  main- 
tain the  road  ^^so  that  the  said  party  of  the 
second  part  may  by  their  tenants  be  at  liberty  to 
mine  and  remove  the  coaiy  It  is  plain  that  the 
parties  to  be  benefited  are  the  landlord,  and  the 
word  **  tenants  *'  merely  expresses  the  agency  by 
which  they  shall  do  the  work.  The  rule  that  a 
stranger  to  a  contract  cannot  at  law  sue  in  his 
own  name  is  inflexible  (i  Chitty*s  Plead.  3)  ; 
and  if  he  is  inserted  as  an  equitable  plaintiff,  it 
is  manifest  that  he  can  recover  no  more  than  the 
legal  plaintiffs  could. 

But  it  is  impossible  that  this  contract  could  be 
fulfilled ;  it  was  ultra  vires.  The  Act  of  April 
II,  1862,  was  not  passed  at  the  date  of  this 
agreement,  and  that  which  was  unlawful  cannot 
be  made  valid  by  a  subsequent  Act. 

2  Parsons  on  Contracts,  186. 
Further,  the  **  ordinary  method  of  mining" 
would  not  permit  the  smface  to  be  disturbed, 
and,  the  Act  only  permitting  a  change  of  location 
in  such  a  case,  the  exigency  contemplated  by  the 
Act  has  not  arisen,  even  if  the  Act  were  opera- 
tive ;  and  without  an  Act  the  location  could  not 
l^e  changed. 

Pierce  Am.  R.  R.  Law,  218. 

Cleveland  &  Pitts.  R.  R.  Co.  v,  Speer,  6  Sm.  334. 

Homer  v,  Watson,  29  Sm.  242. 

Coleman  v,  Chadwick,  30  Sm.  81. 
If  the  State  by  her  charter  gave  no  such  right, 
the  land-owners  certainly  could  not  by  any 
agreement  they  might  make.  It  must  be  remem- 
bered that  even  if  this  agreement  was  void,  the 
land-owners  are  not  without  remedy ;  they  have 
still  a  right  to  damages  for  use  and  occupation. 

Western  Penn.  R.  R.  Co.  v.  Johnson,  9  Sm.  29a 
The  right  of  Vemer,  if  he  had  any,  grew  out 
of  a  covenant  running  with  the  land,  and  when 
he  had  sold  all  his  **  right,  title,  and  interest"  to 
Patterson,  the  latter  was  the  person  entitled  to 
sue,  if  any  one  was. 

[Agnew,  C.  J.  Who  was  the  party  injured  at 
the  time  the  right  to  damages  accrued  ?] 

That  is  the  very  point  of  the  case.  Tlie  rignt 
must  pass  to  the  successive  lessees. 

Spencer's  Case,  i  Sm.  Lead.  Cases,  146. 

Penna.  R.  R.  Co.  v.  Sly,  15  Sm.  205. 
The  measure  of  damages  was  incorrectly  stated, 
and  the  evidence  showing  the  profits  that  might 
have  been  made  in  1864  ought  not  to  have  been 
admitted. 

Sedgwick  on  Damages,  78. 

Flemings.  Beck,  12  Wr.  309. 
Edw,  Owen  Parry  and  F.  W.  Ifughes  (with 
whom  was  G.  E,  Farquhar),  contra.  The 
direct  consequence  of  the  refill  of  the  raihoad 
company  to  comply  with  the  agreement  was  that 
the  coal  required  for  subjacent  support  could  not 
be  mined,  and  the  measure  of  damage  to  the 
land-owners  was  the  value  of  that  coal.  It  is 
immaterial  whether  the  land-owners  intended  to 
mine  the  coal  themselves,  or  whether  for  corn- 
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pensadon  they  permitted  their  tenants  to  do  it ; 
the  contract  under  which  it  might  be  done  was  a 
matter  with  which  the  railroad  company  have  no 
concern.  The  jury  found  as  a  fact  that  this 
value  was  #52,088,  and  for  the  sake  of  conve- 
nience divided  this  amount  into  two  items,  but 
this  did  not  increase  the  amount  found  due. 
The  landlords  demised  to  Vemer  all  the  coal  in 
these  veins  for  a  compensation — the  rent — and 
^^  was  therefore  entitled  to  the  value  of  the  coal, 
as  found  by  the  jury ;  and  with  the  demise  of  the 
coal  the  landlords  gave  him  all  the  rights  that 
they  possessed  for  its  removal,  while  at  the  same 
time  he  bound  himself  to  take  all  the  coal  possi- 
ble. If  his  name  had  not  been  mentioned  in  the 
suit,  he  would  still  be  entitled  to  claim  his  share 
of  the  verdict  from  the  legal  plaintiffs. 

Vemer,  having  paid  a  valuable  consideration 
for  the  right  belonging  to  the  landlords  under 
the  agreement,  was  entitled  to  use  their  names, 
just  as  the  equitable  assignee  of  a  bond  may  use 
the  name  of  the  mortgagee  as  legal  plaintiff  in  a 
scire  facias  upon  the  mortgage. 

It  is  perfectly  true  that  one  who  takes  a  con- 
veyance or  lease  of  the  surface  is  entitled  to  sub- 
jacent support,  unless  it  is  expressly  stipulated 
otherwise,  and  in  this  case  such  a  stipulation  was 
made  and  would  be  binding  on  an  individual.    A 
raibroad  is  only  a  private  corporation. 
Angell  &  Ames  on  Cor.  {31. 
Bonaparte  v,  Camden  &  Amboy  R.  R.  Co.,  i  Bald. 
205. 

The  right  to  remove  the  coal  under  the  bed  of 
the  road  is  provided  for  in  England  under  the 
Act. 

Godefroi  &  Short,  Law  of  R.  W.  Co*s,  387,  J  78. 

The  right  of  the  company  to  change  its  loca- 
tion is  entirely  misunderstood:  this  cannot  be 
done,  if  it  has  once  exercised  the  right  of  eminent 
domain,  without  the  consent  of  the  land-owner ; 
but  there  is  nothing  to  prevent  it  from  doing  so 
if  the  land-owner,  as  in  this  case,  is  willing,  and 
here  the  right  of  eminent  domain  was  never  ex- 
ercised at  all ;  the  occupation  of  the  land  was 
permissive  under  a  speciaJ  contract. 

Benj,  W,  Gumming,  in  reply.  The  argument 
of  the  defendants  in  error  concedes  that  the 
plaintiffs  could  only  recover  the  value  of  the  coal 
in  place,  and  this  visdue  was  to  the  landlords  only 
the  rent  that  they  were  entitled  to.  If  it  is 
gi]anted  that  a  railroad  may  change  its  location 
with  the  consent  of  the  owners  of  the  land,  then 
the  whole  line  of  a  road  might  be  changed,  and 
the  public  affected  by  such  a  change  have  no 
right  to  prevent  it.  A  public  highway  may  not 
be  changed  at  random. 

Morrow  v.  Com.,  12  Wr.  307. 
McMurtrie  v,  Stewart,  9  H.  322. 
Fomiss  V,  Fumiss,  $  C.  15. 

April  4,  1878.  The  Court.  The  effect  of 
the  agreement  of  20th  of  February,  1855,  be- 


tween Dundas  and  Richardson,  the  land-owners, 
and  the  Mine  Hill  and  Schuylkill  Haven  R.  R. 
Co.  was  to  enable  the  former  and  their  tenants 
to  mine  all  the  coal  and  let  down  the  surface, 
just  as  if  no  railroad  lay  upon  this  surface.  The 
railroad  company  was  bound  on  notice  to  take 
care  of  its  railroad,  or  remove  it  to  another  loca- 
tion on  the  same  land.  This  removal  was  merely 
contractual,  involving  no  exercise  of  the  power 
of  eminent  domain,  and  is  not  within  the  decis- 
ions holding  the  power,  when  once  exercised,  as 
gone.  The  ability  of  the  company  to  perform 
either  alternative  was  a  matter  wholly  within  its 
own  knowledge,  when  for  a  valuable  considera- 
tion it  entered  into  the  contract. 

The  contract  yielded  to  the  land-owners  the 
right  of  subjacent  support  of  the  railroad,  and  the 
right  to  take  all  the  coal  underneath.  But  the 
railroad  being  a  creation  of  law  for  a  public  pur- 
pose, the  public  right  required  the  subjacent  sup- 
port to  remain,  if  the  railroad  company  refused 
to  perform  its  contract.  The  contract  thus  con- 
cerning the  public  as  well  as  the  company,  spe- 
cific performance  could  not  be  compelled,  and 
refusal  of  the  company  converted  the  right  of 
the  land-owners  into  a  right  of  action  for  dam- 
ages under  the  covenant.  The  damages  neces- 
sarily extended  to  the  value  of  the  coal  in  place, 
for  the  whole  was  lost  to  them  by  the  refusal  of 
the  company  to  protect  or  remove  its  railroad, 
and  the  necessity  for  the  subjacent  support.  This 
loss  is  the  same,  for  the  whole  of  the  coal  in 
place,  whether  it  arises  from  the  necessity  of 
leaving  the  pillars  as  a  support  of  the  railroad,  or 
from  a  conversion  of  title  by  payment  of  the 
damages.  The  cause  of  action  therefore  arose 
when  the  company  refused  to  perform  its  cove- 
nant. 

As  to  Vemer,  the  tenant,  there  is  then  no 
difficulty.  He  is  entitled  for  his  own  use  to  that 
proportion  of  the  damages,  to  be  recovered  by 
the  owners  of  the  land,  which  his  lease  conveyed 
under  his  right  to  mine,  to  wit,  to  remove,  sell, 
convert  and  retain  after  payment  of  his  rent. 

The  verdict  is  in  solido  for  the  entire  damages, 
and  not  two  verdicts,  one  lor  the  lessors  and  the 
other  for  the  tenant.  The  proportions  found  by 
the  jury  were  but  for  convenient  distribution — a 
thing  often  done  where  different  rights  in  the 
same  subject  exist.  The  suit  was  by  the  cove- 
nantees against  the  covenantors,  and  the  recov- 
ery for  the  entire  value  of  the  coal  in  place. 
The  right  of  Vemer  as  use  plaintiff  under  his 
lease  is  also  clear.  His  lease  was  of  an  old  col- 
liery, consisting  of  several  veins,  some  of  which 
were  worked  out  leaving  only  the  pillars.  No 
reservation  was  made  as  to  the  extent  of  his  right 
to  mine ;  but,  on  the  contrary,  his  lease  bound 
him  to  work  the  mines,  **  and  do  all  other  acts 
appertaining  to  the  working  of  the  same  in  the 
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most  approved  manner,  so  as  to  facilitate  the 
taking  out  of  all  the  coal  in  the  different  veins 
with  the  least  possible  waste, ^^  This  lease  must 
be  interpreted  in  view  of  the  right  of  the  owners 
under  their  contract  of  20th  February,  1855,  to 
take  out  all  the  coal  and  let  down  the  surface, 
the  condition  of  the  old  workings  where  pillars 
only  were  left,  different  veins  referred  to  cover- 
ing old  and  new  working,  and  the  requirement 
to  take  out  all  the  coal  with  the  least  possible 
waste.  Vemer  therefore  became  entitled  to  the 
tenant's  share  of  the  pillars  in  the  old  workings, 
and  was  bound  to  remove  them  for  the  advantage 
of  the  lessors.  He  then  was  entitled  to  give  the 
requisite  notice  to  the  railroad  company  to  pro- 
tect or  remove  its  road.  He  was  rightfully  a  use 
party,  and  had  an  interest  his  lessors  could  not 
revoke  or  transfer. 

This  answers  also  the  alleged  effect  of  the  re- 
lease of  Richardson  to  the  railroad  company  in 
1872,  during  the  pendency  of  this  action,  which 
was  commenced  in  1865  against  the  railroad 
company.  The  railroad  company  had  notice  of 
his  lease,  and  could  not  take  a  release  in  the  face 
of  lis  pendens  for  the  breach  of  its  covenant. 

It  is  alleged,  however,  that  William  Vemer 
sold  his  **  right,  title  and  interest  in  the  Glen 
Carbon  Colliery"  to  George  S.  Patterson  and 
brother  on  the  21st  September,  1864,  which 
operated  to  transfer  his  right  of  action.  But 
there  is  nothing  in  the  writing  purporting  to  con- 
vey a  right  of  action  for  damages  ahready  accrued. 

It  purports  to  pass  his  title  or  interest  in  the 
colliery,  and  the  other  paper  of  September  21, 
1864,  passes  also  the  personal  property  in  use  in 
and  about  the  mines.  George  S.  Patterson,  the 
assignee,  testifies  also  that  he  purchased  only  the 
interest  of  Vemer  in  the  colliery  and  his  personal 
property.  He  does  not  remember  that  the  pil- 
lars were  mentioned,  and  did  not  purchase  any 
claim  that  Vemer  had  against  the  railroad  com- 
pany— did  not  want  to  buy  a  law-suit — and  did 
not  remember  whether  Vemer  stated  he  had  a 
claim  for  damages  against  the  company  for  the 
pillars.  Neither  the  writing  nor  the  testimony 
shows  a  sale  of  Vemer's  right  of  action.  None 
therefore  passed  to  Patterson  &  Brother.  The 
right  to  take  the  pillars  did  not  vest  in  them,  for 
the  same  refusal  of  the  railroad  company,  which 
converted  the  right  to  take  the  pillars  into  a 
claim  for  damages  under  the  covenant,  took  from 
Vemer  the  power  to  pass  title  to  the  pillars  to  his 
assignee.  The  pillare  remained  ex  necessitate 
under  the  higher  right  of  the  State  for  the  sup- 
port of  the  railroad;  the  right  to  retain  them 
being  conclusively  fixed  by  the  refusal  of  the 
railroad  company  to  permit  their  removal.  This 
refusal  converted  the  right  to  mine  them  into  a 
right  of  action  under  the  covenant,  when  Vemer 
cave  his  notice  in  1859,  repeated  in  1864,  before 
bis  assignment. 


The  case  has  no  analogy  to  a  conversion  of 
chattels  by  recovery  of  the  value.  The  pillars 
are  part  of  the  realty,  and  were  fixed  in  their 
condition  by  the  exercise  of  the  right  of  eminent 
domain  by  authority  of  the  State,  as  a  necessity 
for  continued  support  beyond  the  power  of  thi 
landlords  or  their  tenant  to  remove  them. 

It  was  only  the  contract  which  conferred  the 
right  to  mine  them,  and  on  the  refusal  to  perfonn 
it,  neither  Vemer  nor  his  assignee  could  remove 
them.  The  right  of  action  for  the  damages 
therefore  vested  immediately  in  the  covenantees 
for  the  use  of  their  tenant.  This  right  of  action 
did  not  pass  by  Vemer's  assignment  of  the  col- 
liery, and  if  the  pillars  cannot  be  mined  by  his 
assignee,  as  we  have  shown,  the  injury  is  remedi- 
less, unless  Vemer  can  maintain  his  action  in  the 
name  of  his  lessors  the  covenantees.  Hence  to 
say  that  the  right  to  pillars  passed  to  the  Patter- 
sons, the  assignees  of  Vemer,  which  could  be 
mined  by  no  one,  is  illogical  and  unsound ;  and 
to  say  that  possibly  at  some  future  day  the  raQ- 
road  track  may  be  removed  and  the  pillars  be 
mined,  is  to  deny  to  Vemer  a  right  he  clearly 
obtained  under  his  lease,  and  the  breach  of  the 
covenant  on  a  pretext  not  only  illusory,  but  de- 
pendent on  the  act  of  the  very  party  whose 
breach  of  covenant  is  the  cause  of  injury  to  Vcr- 
ner.  This  in  effect  would  be  a  denial  of  justice 
on  a  theory  of  the  merest  shadow  of  a  possibility. 

But  so  far  as  the  landlords  Dimdas  and  Rich- 
ardson are  beneficially  interested  in  the  verdict, 
it  is  clear  that  their  interest  is  barred  by  ther^ 
lease.  Hence  the  portion  of  the  verdict  given 
for  r^«/ cannot  be  recovered.  The  separation  of 
the  damages  in  the  verdict  enables  us  to  modify 
instead  of  reversing  the  judgment.  The  sum  (rf 
I8334.33  is  therefore  struck  out  of  the  verdict, 
and  judgment  is  now  entered  for  the  residue,  to 
wit,  forty-three  thousand  seven  hundred  and 
fifty-three  -^^^  dollars,  for  the  use  of  William 
Vemer,  at  which  siun  the  judgment  is  now 
affirmed. 

Per  Curiam. 

Paxson  and  Sharswood,  JJ.,  dissent  from 
the  judgment,  not  from  its  modificaticm. 


^smm^xi  IJleas— laio* 


C.  p.  No.  3.  Jonc  8, 1878. 

Thome  v.  Noel. 

Affidavit  of  defence  law — Book  entries — Con- 
veyancer's charges — Striking  off  iudgment^ 
Practice, 
Rule  to  show  cause  why  judgment  should  not 

be  stricken  from  the  recora  and  execution  stayed. 
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Judgment  had  been  taken  for  want  of  an  aflfi- 
davit  of  defence  on  the  following  copy  filed : — 
Jos.  Noel,  618  Chestnut  Street, 

To  Samuel  G.  Thome,  Dr. 
To  corn's  on  $1200  @  2  per  cent.  I24  00 

"  preparing  assignment  of  mtge.  15  00 

"        "        agreement  and  declaration  of  no 

offset  10  00 

*•  preparing  agreement  10  00 

I    "  examination  of  title  1$  00 

**  4  acknowledgments  2  00 

"  )4  collection  fee  for  collection  of  mort- 
gage of  Thos.  Bond  125  00 


Total        I201  00 
The  depositions  showed  that  the  copy  was  not 
filed  within  ten  da)rs  after  the  return  day,  and 
that  no  notice  was  given  defendant  or  his  attor- 
ney. 

WiiHam  H,  Peace y  for  rule. 
Conveyancers*  charges  like  those  of  lawyers  in 
their  books  of  accounts,  are  not  the  subject  of 
book  entries  under  the  affidavit  of  defence  law. 

The  Court  lias  power  to  strike  off  a  judgment 
obtained  thereon  under  cover  of  the  Act. 

Ronk  V,  Signal  Holder  Co.,  2  Weekly  Notes,  536. 
W,  V.  Harpur^  contra. 
Rule  absolute. 


C.  p.  No.  3.  June  8,  1878. 

Rudderon  v.  Hodges  et  al« 

Covenant  on  ground  rent  deed— Judgment  on  two 
returns  of  nihil^Statement  of  arrears  must 
refer  to  the  record— Return  of  sheriffs—Set- 
ting aside  judgment — Practice. 
Rule  obtained  at  the  instance  of  terre  tenant  to 
set  aside  judgment  and  execution. 

Covenant  sur  ground  rent.  Judgment  was 
obtained  on  two  returns  of  nihil.  The  statement 
of  arrears  on  which  the  suit  was  brought  showed 
no  reference  to  the  record  of  the  deed.  The  re- 
turn of  the  sheriff  to  the  aiicts  writ  of  summons 
was  as  follows : — 

"Served  March  21,  1878,  a  true  and  attested  copy  of 
the  within  written  writ  upon  a  conspicuous  part  of  the 
premises  described  in  a  certain  paper  hereto  annexed,  and 
Dy  advertising  the  same  once  a  week  for  two  successive 
weeks  in  the  Philadelphia  Chronicle- Herald,  a  daily  paper 
published  in  this  city,  agreeably  to  the  Act  of  Assembly, 
and  rule  of  the  Court  in  such  case  made  and  provided, 
and  an  abstract  in  the  Legal  Intelligencer^  and  nihil 
habet  as  to  defendants." 

Judgment  was  entered  as  upon  two  returns  of 
''nihiiy 

Thorn,  for  rule. 

The  sheriffs  return  to  the  alic^  writ  shows  that 
DO  legal  service  of  that  writ  was  made,  no  copy 
^ving  been  posted  upon  the  premises,  or  served 
upon  the  tenant  in  possession.  The  judgment 
was  irregular,  no  statement,  as  required  by  law, 
^ving  been  filed  containing  reference  to  the 
record  of  the  deed  upon  whidi  suit  was  brought. 


A,  P,  Douglas,  contra. 

The  Court.  The  service  seems  defective  in 
not  following  the  Act.  It  is  not  stated  in  the 
return,  that  the  copy  was  served  on  the  tenant,  or 
that,  there  being  no  tenant,  the  copy  was  posted 
on  the  premises.  The  statement  also  should 
have  referred  to  the  book  and  page  of  record 
and  assignments  of  the  ground  rent. 

Rule  absolute. 

Per  Yerkes,  J. 


(f^qpjans*  Court. 


May  2,  1878. 

McFarland's  Estate. 

Construction  of  words  **for  value  received*^ — 
Promise  of  administratrix  when  sufficient  to 
bifid  estate —  When  widow  of  decedent  a  com- 
petent witness. 

Sur  exceptions  to  adjudication. 
William  McFarland  died  in  March,  1875,  leav- 
ing a  widow  and  one  child.     Letters  of  adminis- 
tration were  issued  to  his  widow. 

At  the  audit  of  the  account  of  the  administra- 
trix, a  claim  was  made  by  one  Jane  Orr,  as  a 
creditor  of  the  deceased,  for  ^1000 — the  value  of 
a  certificate  for  five  shares  of  stock  in  the  Ameri- 
can Building  and  Savings  Association,  under  the 
following  circumstances:  on  September  30th, 
1872,  the  claimant  executed  an  assignment  on 
the  back  of  the  said  certificate  to  the  decedent  in 
the  following  words : — 

For  value  received,  we,  the  undersigned  subscribers,  do 
hereby  assign,  transfer  and  set  over  this  certificate,  together 
with  all  benefits  and  advantages  to  be  derived  therefrom. 

Jane  Orr. 

The  decedent  subsequently  used  the  certificate 
of  stock  as  security  for  a  loan  made  to  him  by 
the  said  Association,  transferring  it  to  them.  It 
was  alleged  by  the  claimant  that  the  shares  were 
loaned  by  her  to  the  decedent  to  enable  him  to 
borrow  money  on  them  for  his  own  use,  and  that 
she  was  entitled  to  have  either  the  stock  or  the 
value  thereof  returned  to  her.  In  support  of  her 
claim  she  offered  in  evidence  the  following  ac- 
knowledgment by  the  widow  and  administratrix: 
$1000.  Philada.,  October  I,  1877. 

This  is  to  certify  that  I  hereby  acknowledge  owing  and 
promise  to  pay  to  Miss  J.  Orr,  the  sum  of  one  thousand 
dollars,  t<^ether  with  lawful  interest  thereon,  the  rate  of 
said  interest  being  six  per  cent,  per  annum,  or  five  dollars 
per  month.  Matilda  McFarland. 

The  auditing  judge  disallowed  the  claim  on  the 
groimd  that  the  words,  **  For  value  received,"  in 
the  assignment,  raise  a  presumption  of  valuable 
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consideration,  and  that  the  above  acknowledg- 
ment by  the  widow  and  administratrix  is  insuf- 
ficient to  rebut  it,  for,  as  widow,  she  is  not  com- 
petent as  a  witness  to  support  a  claim  against  the 
estate  of  her  late  husband,  nor  are  her  admissions, 
declarations,  or  promises  competent  evidence, 
and,  as  administratrix,  even  though  a  stranger, 
her  admissions  and  promises  would  not  be  suf- 
ficient proof  of  the  liability  of  the  estate  for  the 
claim. 

Exceptions  to  the  above  rulings  were  filed  on 
behalf  of  the  claimants. 

Albert  Peterson  and  Wm.  JV,  Wtitbanky  for 
claimant. 

The  words,  "For  value  received,**  are  but 
prima  facie  evidence  of  payment,  and  may  be 
rebutted. 

Hamilton  v,  McGuire*s  tlxecutors,  3  S.  &  R.  354. 

Jordan  v.  Cooper,  Ibid.  564. 

Weigley*s  Administrators  v.  Weir,  7  Ibid.  309. 

Watson  V,  Blaine,  12  Ibid.  131. 

Horton*s  Appeal,  2  Wr.  294. 

Hamsher  v.  Kline,  7  Sm.  397. 

Etting's  Appeal,  5  Weekly  Notes,  277. 
Evidence  of  the  admissions  and  promises  o.  an 
executor  or  administrator  made  after  his  appoint- 
ment is  admissible  to  charge  the  estate  in  a  suit 
by  or  against  him  in  his  representative  capacity. 

Williams  on  Executors,  vol.  iii.  p.  *i895. 

Smith  V,  Morgan,  2  M.  &  Rob.  257. 

Lawson  v,  Powell,  31  Geo.  681. 

Floyd  V,  Wallace,  Ibid.  688. 

Matoon  v,  Clapp,  8  Ohio,  248. 

Emerson  v,  Thompson,  16  Mass.  429. 

Atkins  z/.  Sanger,  I  Pick.  192. 

Heywood  v,  Heywood,  10  Allen,  105. 

Faunce  v.  Gray,  21  Pick.  243. 

Hill  V.  Buckminster,  5  Ibid.  391. 

Allen  V,  Allen,  26  Mo.  327. 

Halyburton  v.  Kershaw,  3  Desau.  105. 

Anderson  v,  Washabaugh,  7  Wr.  1 19. 

Hunt  V.  Devling,  8  Watts,  405. 

Bennett  v,  Fulmer,  13  Wr.  160. 
The  rule  of  policy  which  protects  a  husband 
from  the  admissions  of  his  wife,  is  inapphcable  to 
such  as  are  in  the  nature  of  facts,  in  respect  to 
which  the  presumptions  to  which  they  give  rise 
are  not  drawn  from  the  credit  of  the  party,  but  the 
fects  that  such  admissions  were  actually  made. 

I  Greenleaf  s  Evidence,  {  338. 

Wells  V,  Tucker,  3  Binn.  366. 

Cornell  v.  Vanartsdalen,  4  Barr,  364. 

McFerrenz/.  Mt.  Alto.  Co.,  26  Sm.  188. 

Steele  v.  Thompson,  14  S.  &  R.  84.  . 

Jacob  Hyneman's  Estate,  2  Weekly  Notes,  571. 

Peiffer  v.  Lytle,  8  Sm.  386. 

Act  of  March  29,  1832,  J  56,  Purdon,  1 109,  pi.  48. 
W.  W,  Montgomery  (with  him  Robert/,  Hus- 
ton)^ contra. 

June  I,  1878.  The  Court  (after  stating  the 
facts).  Whether  this  acknowledgment  will  rebut 
the  presumption  of  a  sale  for  valuable  considera- 
tion arising  from  the  words  **for  value,"  is  the 
point  for  decision;  If  the  writing  signed  by  the 
widow  be  taken  as  a  promise  by  her  as  adminis- 


tratrix, then  its  utmost  effect  would  be  to  prove 
the  mere  existence  of  the  claim,  but  it  would  be 
valueless  in  establishing  the  liability  of  the  estate 
for  its  payment.  (Lobb  v,  Lobb,  2  Cas.  331 ; 
Anderson  v,  Washabaugh,  7  Wr.  119.)  If  used 
to  prove  her  admission  as  widow,  it  will  be 
equally  ineffective  to  bind  the  estate  of  the  hus- 
band. It  is  possible  that  if  the  writing  had  con- 
tained any  words  to  show  that  the  debt  referrel 
to  was  a  debt  of  the  decedent,  the  admisaon  of 
the  widow  being  -of  a  fact  the  knowledge  of 
which  may  have  come  to  her  outside  of  the  mari- 
tal relation,  might  have  been  received  in  evi- 
dence, as  in  Steele  v.  Thompson  (3  P.  &  W.  34), 
and  Cornell  v.  Vanartsdalen  (4  Bteur,  364).  But 
the  writing  imports  only  a  personal  debt  and 
promise  to  pay  on  the  part  of  the  widow,  and  the 
claim  resting  upon  no  other  testimony,  was  pro- 
perly rejected  as  a  claim  against  the  estate  of  the 
decedent. 

The  exceptions  are  dismissed. 

Opinion  by  Ashman,  J. 


Jan.  23, 1878. 
Eddy's  Estate. 

Orphans^  Court  practice — Decedents^  estates- 
Sale  of  real  estate  for  payment  of  debts — Pe- 
tition by  administrator^  requisites  of — Schedule 
of  debts  and  real  estate —  What  particularity 
required— -Act  of  March  2p,  18 J2, 
Sur  petition  of  administrator  for  sale  of  real 
estate  for  payment  of  debts,  and  answer. 

The  petition  was  in  the  usiial  form,  and  averred, 
inter  alia,  that  the  personal  estate  of  the  decedent 
was  insufficient  to  pay  his  debts. 

The  answer,  filed  by  the  guardian  of  the  minor 
child  of  the  decedent,  denied  the  above  aver- 
ment of  the  petition,  and  alleged  that  certain 
real  estate  of  the  decedent  was  not  included  in 
the  schedule  attached  to  the  petition.     No  repli- 
cation was  filed, 
y.  A,  Burton,  for  the  petitioner. 
J,  D,  Lewis,  contra,  cited — 
"Weaver*s  App.,  7  Harris,  416. 
Thomas's  Est.,  3  Weekly  Notes,  96. 
March  2,  1878.     The  CoxmT  held  that,  no 
replication  having  been  filed,  the  material  aver- 
ments of  the  answer  must,  under  the  rules  of 
equity  practice,  be  taken  to  be  true ;  and  it  x^- 
pearing  thereby  that  the  petition  was  radically 
defective,  under  the  Act  of  March  29,  1832,  in 
failing  to  exhibit,  among  other  things,  "a  full 
and  correct  statement  of  all  the  real  estate  of  the 
decedent,"  the  prayer  of  the  petition  must  be  re- 
fused, with  leave,  however,  to  file  a  replication, 
and  to  move  for  the  appointment  of  an  examiner 
to  take  testimony,  and  report  the  facts  to  the 
Court. 

(Abstract  of  opinion  by  Ashman,  J.) 
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RICHAKD    C.    DALE,  Esq. 


V.  B.  In  the  former  volamei  the  Supreme  Court  Cases  were  indexed  separately  from  the  eases  in  the  lower 
Conrts.  In  this  yolnme  all  the  cases  are  indexed  together,  the  eases  in  the  lower  Conrts  being  indicated  by  a 
prefix,  thus:  (C.  P.),  (0.  C.)»  (d.  &.)>  etc. 
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March  26.         Limitations.     524. 

February  27.     Evidence.     36. 

Joint- ten  ants.    17^. 

Registers'  Courts.     170. 

Guardians.    343,  386. 

Decedents'  Estates.    244. 

County  Officers.    337 

BuUdings.     382. 

Ships.    288,  392. 

Arbitration,  Equity,  Execution. 
35,  260,  318. 

Ships.    288. 

Elections.     350. 

Equity.     136,   232,  250,   430, 
456,  496. 

Municipal  Liens.    281. 

Wills.    310. 

Execution.     539. 

Roads.     6,  508. 

Mechanics'  Lien.     362. 

Execution.    291. 

Executions.     375. 

Decedents'  Estates.    387. 

Negligence.    267. 

Real  Estate.    451. 

Negligence.     60,  267,  554,  556. 

Bastards.    358,  381. 

Limitations.     525. 
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Execution.    375. 

Limitations,    363. 

Crimes.    208. 
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1868,  March  17. 
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1868,  April  4. 

1868,  April  6. 

1869,  April  15. 
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1869,  December  22. 
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1876,  May  1. 
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Elections.    417. 

Municipal  Claims.    321. 

School  Law.    48. 

Taxes.     30. 

Negroes.    297. 

Erie.     1. 

Damages.    293. 

Taxes.     344. 

Taxes.    30. 

Taxes.    344. 

Damages.     251,  266. 

Elections.    444. 

Evidence.    290. 

Militia.    281. 

Escheat.     258. 

Taxes.    344. 

Mines.    438. 

Taxes.    344. 

Streets.    47. 

Roads.    41. 

Evidence.     290. 

Chestnut  Street.    34. 

Public  Buildings.    154. 

Streets.     321. 

Streets.    237. 

Patents.     165. 

Insurance.    405. 

Elections.    445. 

Courts.    499. 

Corporations.    370,  391. 

Taxes.    197. 

Limited  Companies.    58, 127. 

Elections.    416. 

Prothonotary.    204. 

Schools.    48. 

Limited  Companies.    59. 

Pianos.    428. 

Arbitration.    35. 
ABANDONMENT.      Where   an    improvement 
right  which  depends  on  possession  has  not  existed  for 
twelve  years,  a  conclusive  presumption  of  abandon- 
ment arises.     Sherwood  v.  Sumne,  357. 
A  failure  to  file  a  declaration  for  seventeen  years 
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ABANDONBIBNT — Continued. 
after  the  institution  of  a  suit  is  not  evidence  of  an  in- 
tention to  abandon  the  action,  and  should  not  prejudice 
the  plaintifTs  case  in  the  minds  of  the  lury.    Malone 
V.  Haman,  447. 

ACCOMMODATION  NOTES.  See  Bills  and 
Notes. 

ACCTTMULATIONSi  void  direction  for  in  will. 
See  Wills.     (0.  C.)     Howell's  Estate,  430. 

ACTIONS  ON  THB  CASB.  See  Deceit.  Duff 
V.  Williams,  419. 

ADMINISTRATORS.    See  Decbdbkts*  Estates. 
ADMIRALTY     See  Chabtbb  Pabtt.    Ships  and 
Shipping. 

ADOPTION.  Adopted  children  are  not  entilled 
hy  virtue  of  the  Act  of  4  May,  1855,  to  take  by  descent 
lands  from  their  adopted  parents,  which  such  parents 
have  inherited.  Only  those  can  take  by  inheritance 
who  are  of  the  blood  of  the  first  purchaser.  (C.  P.) 
Johnson  r.  Whiteall,  31. 

AFFIDAVIT  OF  DEFENCE  LAW.  Gene- 
rally. The  Acts  of  Assembly  autliorizing  Judgments 
to  be  entered  for  want  of  an  affidavit  of  defence  are  not 
in  conflict  with  the  provision  of  the  Constitution  secur- 
ing the  right  of  trial  by  jury.  Lawrance  v  Borm, 
187. 

The  filing  of  a  narr  before  the  return  day,  without  a 
rule  to  plead,  does  not  prevent  the  plain  tiff  f^om  taking 
judgment  for  want  of  an  affidavit  of  defence.  (C.  P.) 
Brobston  v.  Campbell,  273. 

Where  an  affidavit  of  defence  is  marked  as  filed  upon 
the  appearance  docket,  but  cannot  be  found  among  the 
records,  and  no  receipt  for  it  is  found,  judgment  may 
be  entered  against  the  defendant  for  want  of  an  affida- 
vit of  defence.     (C.  P.)    Woodside  r.  Stevenson,  235. 

Inatmments  within  the  Aot.  A  writing  signed 
by  the  defendant  in  which  he  agreed  to  pay  $150  upon 
a  certain  day  for  the  right  to  cut  all  ice  formed  upon  a 
])ond  during  the  winter.    Fertig  r.  Maley,  133. 

A  letter  appointing  the  plaintiff  engineer  of  the  de- 
fendant's mines  for  one  year  at  a  fixed  monthly  salary. 
(C.  P.)    Strauch  r.  Royal  Land  Co.,  472. 

An  order  instructing  the  plaintiff  to  do  certain  work 
for  the  defendant  at  a  mentioned  price.  (C.  P.)  Coe 
V.  Schenkmeyer,  252. 

iDBtraments  not  within  the  Aot.  The  charter 
of  a  corporation  plaintiff  is  not  part  of  the  record,  and 
cannot  be  considered  by  the  Court  unless  a  copy  of  it 
be  filed,  even  though  it  has  been  granted  under  a  gene- 
ral Act  of  Assembly.  (C.  P.)  Central  Ins.  Co.  r. 
Thurlow,  96. 

Conveyancer's  charges  are  not  the  subject  of  original 
book  entries.     (C.  P.)    Thome  r.  Noel,  566. 

Book  entries  charging  the  defendant  only  by  his 
surname.     (C.  P.)    Williamson  v.  £arp,  40. 

Book  entries  omitting  to  state  the  year  in  which  the 
articles  charged  were  furnished.  (C.  P.)  Wheeler  v. 
Goldbeck,  58. 

*' A  copy  as  near  as  can  be  ascertained''  of  a  lost 
promissory  note.     (C.  P.)    Jordan  r.  Keller,  341. 

An  agreement  to  pay  a  debt  in  a  commodity.  (C. 
P.)    Fox  V.  Mausman,  611. 

A  copy  of  a  deed  from  a  third  party  to  the  defendant 
"  under  and  subject"  to  the  payment  of  a  mortgage,  in 
an  action  against  the  defendant  for  a  deficiency  after  a 
sheriff's  sale  under  the  mortgage.    Morris  v.  Gnier,  132. 

A  mortgage  unaccompanied  by  a  bond  or  obligation 
for  a  sum  certain.  (C.  P.)  Fidelity  Ins.  Co.  v.  Miller, 
191. 

A  written  acknowledgment  of  an  agreement  that  the 
plaintiff^s  salary  was  to  be  $1100  i>er  annum  payable 
in  weekly  instalments  of  $20,  and  the  balance  at  the 
end  of  the  year.    (C.  P.)    Dickson  v,  Buohanan,  192. 


AFFIDAVIT  OF  DEFBNCB  LAW— CoR/mM/. 
A  certificate  of  a  corporation  loan  in  which  no  time 
is  fixed  for  the  payment  of  the  principal.    (C.  P.) 
McCarrol  v.  M.  E.  Church,  210. 

Affidavit,  when  insafflolent.  An  affidavit  of  de- 
fence which  endeavors  to  reform  the  written  contract 
sued  on  must  clearly  and  particularly  state  facts  show- 
ing f^aud  or  misrepresentation  on  the  part  of  the  plain- 
tiff in  the  obtaining  of  the  paper.  Lehman  v.  Jaqnette, 
183. 

An  affidavit  of  defence  made  upon  information  and 
belief,  unless  accompanied  with  an  averment  of  expec- 
tation of  ability  to  prove  the  facts  stated,  is  insufficient. 
Herman  v.  Ramsey,  188. 

In  an  action  on  a  note  an  affidavit  of  defence  that  the 
plaintiff  had  received  from  the  defendant  as  collateral 
security  mortgages  of  an  equal  face  amount,  which  the 
plaintiff  had  foreclosed  and  bought  in  the  mortgaged 
premises  for  less  than  the  mortgages,  whereas  in  fact 
the  property  was  worth  much  more,  is  insufficient. 
Smith  V.  Bunting,  186. 

In  an  action  on  a  foreign  Judgment  an  affidavit  of 
defence  setting  forth  ^  irregularities  in  the  exempli- 
fication of  record  is  insufficient.  Hartman  v.  BCann- 
facturing  Co.,  502. 

Affidavit,  when  suffioleBt.  In  an  action  on  a  note 
by  an  indorser  against  the  maker,  an  affidavit  showing 
a  good  defence  against  the  payee,  and  averring  a  belief 
and  expectation  of  ability  to  prove  that  the  plaintiff 
was  not  a  holder  for  value,  is  sufficient.  Delp  r.  Sowers, 
1 67.     (C.  P. )    German  v.  Gillen,  127. 

In  an  action  on  a  note  by  the  last  of  three  indorsen 
against  the  second,  an  affidavit  averring  that  the  first 
indorser  was  the  real  owner  of  the  note,  and  that  the 
suit  brought  in  the  name  of  the  plaintiff  was  for  hii 
benefit,  is  sufficient.     Oberle  v,  Schmidt,  225. 

An  affidavit  that  the  defendant  has  paid  to  the  plain- 
tiff the  debt  sued  for,  and  holds  his  receipt  in  full,  is 
sufficient.     (C.  P.)    Erlichen  v.  Lawson,  473. 

An  affidavit  alleging  a  settlement  between  the  defend- 
ant and  the  receiver  of  a  corporation  plaintiff  is  suffi- 
cient. The  question  of  the  wtra  vires  of  the  receiver's 
action  will  not  be  considered  at  this  stage  of  the  pro- 
ceedings.    (C.  P.)     Central  Ins.  Co.  r.  Thurlow,  96. 

In  an  action  on  a  mortgage  an  affidavit  that  the  mort- 
gagor was  insane  at  the  time  of  executing  the  mortgage, 
is  sufficient.  (C.  P.)  Philadelphia  Trust  Co.  v.  Kneed- 
ler,  492. 

An  affidavit  that  the  defendant  had  been  adjudicated 
a  bankrupt  on  his  own  petition,  and  that  the  question 
of  his  discharge  was  undetermined,  is  sufficient.  (C.  P.) 
Piatt  r.  Kelso,  57. 

An  affidavit  to  a  scire  facias  sur  mechanic's  claim  that 
the  materials  were  not  furnished  upon  the  credit  of  the 
land,  but  solely  upon  the  transfer  of  certain  securitiet 
to  the  material-man,  is  sufficient.  Barclay  o.  Wain- 
Wright,  162. 

An  affidavit  setting  out  a  good  defence  to  the  matteri 
included  in  the  copy  filed,  but  admitting  a  liability  on 
another  account,  does  not  entitle  the  plaintiff  to  a 
judgment  for  the  amount  admitted  to  be  due.  (C.  P.) 
Rand  v.  Lore,  236. 

An  affidavit  of  defence  to  a  claim  upon  an  affidavit 
of  money  loaned,  denying  the  loans  upon  the  days  al- 
leged, is  sufficient.     Raible  v.  Schoil,  149. 

The  filing  of  an  affidavit  of  defence  does  not  prevent 
the  defendant  from  taking  advantage  of  any  defects  in 
the  copy  filed.  In  Crawford  County  under  a  rule  of 
court  unless  the  plaintiff  files  a  oopy  of  the  mortgage 
or  a  reference  to  its  record,  judgment  will  not  be  en- 
tered for  want  of  an  affidavit  of  defence.  Gottman  p. 
Shoemaker,  881. 

Five  per  cent,  attorney's  commission  upon  a  mort- 
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AFFIDAVIT  OF  DEFENCE  LAW— Con^inrt^r/. 
gage  may  be  assessed  as  part  of  the  judgment  for  want 
of  an  affidavit  of  defence  except  where  the  principal  of 
the  mortgage  is  very  large,  in  which  case  the  ooart 
will  reduce  the  commission  at  their  discretion.  The 
reasonableness  of  the  conmiission  is  not  such  a  qaestion 
of  fact  aa  must  in  each  case  be  submitted  to  the  Jury. 
(C.  P.)     Moller  v.  Ohse,  610. 

AQENT.     See  Principal  and  Agent. 

AQREBMBNT.     See  Contract. 

AMENDMENT.  The  Orphans'  Court  equally  with 
every  court  of  record  has,  irrespective  of  statute,  a  x>ower 
of  amendment  which  may  be  exercised  after  the  expi- 
ration of  the  term.  (0.  C.)  Beck's  Estate,  274.  See 
Bqcity.    Practicr. 

ANCILLARY  ADMINISTRATION.  SeeDs- 
CBDBNT8'  Estates.     (O.  C.)     Cox's  Estate,  474. 

APPEAL  FROM  MAQISTRATE.    See  Jvfh 

TICB  OP  THB  PbACB 

APPOINTBfBNT,  POWER  OF.    See  Will. 

APPRAISEMENT.    See  Execution. 

ARBITRATION,  Tolnntary.  Effect  of  refer- 
ence.    See  Insdrancb. 

Comptilflory.  An  attorney  of  a  resident  defend- 
ant cannot  waive  the  provisions  of  the  Act  of  16  June, 
1836,  relating  to  service  of  a  copy  of  the  record  upon 
the  defendant.    (C.  P.  Tioga.)     Navel  v.  Elliott,  35. 

Although  a  married  woman  is  not  bound  by  an  award 
of  arbitrators  appointed  under  a  submission  in  which 
her  husband  did  not  join,  if  a  bill  in  equity  framed  to 
enforce  specific  performance  of  the  award  shows  sub- 
stantial merit  in  the  plaintiff's  case  appropriate  relief 
will  be  given.     Darlington's  Appeal,  529. 

ASSIGNMENT  FOR  BENEFIT  OF  CRED- 
ITORS.   See  Debtor  and  Creditor. 

ASSUMPSIT  can  be  maintained  by  the  joint 
owners  of  a  vessel  against  the  managing  owner  for 
dividends  ascertained  to  be  due.  Steelman  v.  Doughty. 
166. 

ATTACHBIENT  EXECUTION.    See  Exbcu- 

TION. 

ATTACHBIENT,    FOREIGN.      See   Forbign 

.AtT  A  r*TTMR  NT 

ATTACHBIENT  OF  VESSELS.  See  Ships 
AND  Shipping. 

ATTORNEY  AND  CLIENT.  Where  an  attor- 
ney seeks  to  derive  any  benefit  from  a  bargain  made 
with  his  client,  the  burden  of  proof  is  upon  him  to 
show  the  utmost  good  faith  on  his  part,  and  to  estab- 
lish the  perfect  fairness,  adequacy,  and  equity  of  the 
contract.    Darlington's  Appeal,  629. 

Where  by  contract  between  an  attorney  and  client, 
the  attorney  has  agreed  to  do  for  a  fixed  sum  all  that 
is  requisite  in  settling  an  estate,  the  client  is  entitled 
to  a  credit  for  whatever  the  attorney  may  receive  un- 
der an  order  by  the  chancellor  of  a  neighboring  state 
granting  a  certain  sum  for  solicitor's  costs.  Freeman 
V.  Shreve,  246. 

The  unauthorized  appearance  of  an  attorney  for  a 
I>artner8hip  is  good  ground  for  opening  a  judgment 
obtained  against  partners  not  served  and  having  no 
knowledge  of  the  suit.    (C.  P.)    Percival  v.  Fuller,  273. 

Aathority  of  Attorney.  See  Arbitration.  Na- 
vel p.  Elliot,  35. 

Attorney's  commissions.  See  Afpidattt  of  Dbfbhcs 
Uw.     (C.  P.)     Moller  v.  Ohse,  610. 

AUDITOR'S  REPORT,  oonoliiBlTeBeM  of. 
Where  an  auditor's  findings  of  fact  are  deductions 
from  other  facts  reported  by  him,  such  deductions 
will  be  subject  to  review  by  the  Supreme  €k>urt,  and 
corrected  if  error  be  discovered  in  them.  Hindinan's 
Appeal,  347. 

AVBRMSNTS,  affeot  Ol  See  Affidavit  of  Db- 
wwcB  Law. 


BAIL  IN  ERROR.  New  rule  of  Supreme  Court 
concerning,  81. 

Sureties  in  a  recognizance  upon  a  writ  of  error  to 
a  feigned  issue  upon  a  sheriff's  interpleader  are  only 
bound  for  costs,  and  not  for  the  amount  of  the  judg- 
ment in  the  principal  cause.    Guyer  v,  Spotts,  226. 

The  words  **  condemnation  money"  in  such  a  recog- 
nizance, construed.    lb. 

BAILMENT.  Innkeeper,  UabUity  of;  for 
lOM  of  goods.  An  innkeeper,  in  tiie  absence  of 
negligence,  is  not  responsible  as  such  for  the  loss  of 
the  goods  of  a  permanent  boarder ;  alitery  as  to  those  of 
a  transient  guest.     (C.  P.)    Jeffords  v.  Crump,  10. 

Safe  Deposit  Co.  The  unaccounted  for  disappear- 
ance of  securities  of  a  safe  renter  from  the  vault  of  a 
safe  deposit  company,  ipso  facto  creates  a  presumption 
of  want  of  ordinary  care  on  the  part  of  the  company, 
and  puts  the  burden  of  proof  upon  them  of  giving 
some  explanation  of  the  loss.  Safe  Deposit  Company 
r.  Pollock,  193. 

Lien.  A  tradesman's  lien  upon  goods  deposited 
with  him  in  the  course  of  trade  is  not  waived  by  a  Bpe> 
cial  agreement  for  a  fixed  price  for  the  labor  bestowed 
on  the  goods ;  but  a  contract  for  the  payment  of  a  fixed 
sum,  together  with  a  special  agreement  as  to  the  time 
and  mode  of  payment  is  strong  evidence  of  an  intention 
to  waive  the  right  of  lien.     Mathias  v.  Sellers,  518. 

See  Common  Carbieb.    Neoliobncb. 

BANKRUPTCY*.  An  adjudication  of  bankrupt- 
cy, though  upon  the  bankrupt's  petition,  bars  all  fur- 
ther proceedings  in  the  State  courts  on  provable  debts. 
(C.  P.)    Piatt  V.  Kelso,  67. 

See  Dbbtob  and  Cbeditob.  Brown's  Appeal,  894. 
Louchheim  v.  Henzey,  552. 

BANKS  AND  BANKINQ.  A  provision  in  the 
charter  of  a  State  bank  incorporated  prior  to  the  adop- 
tion of  the  constitution  of  1874,  authorizing  it  to  bor- 
row money  ux>on  mortgage  of  its  real  estate  is  not  af- 
fected by  Art.  XVI.  §  7  of  the  constitution,  and  the 
Act  of  18  April,  1874.     Lewis  v.  Jeffries,  369. 

A  bank  is  not  bound  by  the  act  of  its  cashier  in 
marking  ''good"  a  check  upon  which  are  written  the 
words  *'to  hold  as  collateral  for  1000  bbls.  oil."  A 
cashier  has  authority  only  to  certify  as  good  checks 
drawn  for  the  payment  of  money  without  clog  or  con- 
dition.    Dorsey  r.  Abrahams,  73. 

A  bank  president  who  permits  a  customer  to  with- 
draw from  the  bank  bills  of  lading  held  as  collateral 
under  the  pretext  of  comparing  them  with  his  books, 
is  responsible  to  the  bank  for  any  loss  accruing  from 
their  withdrawal.     (C.  P.)     Bank  r.  Wiegand,  12. 

A  bank  which  elects  to  pay  the  annual  tax  of  one 
per  cent,  on  the  par  value  of  its  shares  as  provided  by 
the  Act  of  31  March,  1870,  §  4,  is  not  liable  to  taxation 
under  §  3  of  the  same  Act.  (C.  P.  Luierne  Co.)  Al- 
len V,  Commissioners,  229. 

For  purposes  of  State  taxation  a  national  bank  is  not 
located  within  a  State  in  which  it  carries  on  no  busi- 
ness except  that  of  receiving  deposits.  (U.  S.  C.  C.) 
Nat.  State  Bank  v.  Pierce,  344. 

See  UsuBY. 

BILLS  AND  NOTES.  A  note  given  by  the  trus- 
tees of  a  church  corporation  for  money  borrowed  to  pay 
a  debt  incurred  in  repairing  the  church  building  is 
admissible  in  evidence  in  an  action  against  the  church 
by  the  payee  when  coupled  with  proof  that  the  money 
borrowed  was  actually  expended  in  sncli  repairs,  even 
though  the  oliarter  gave  no  authority  to  the  tmstees 
to  borrow  money.    Church  v.  Caughey,  421. 

A  note  drawn  by  the  president  of  a  railroad  company 
in  their  name  to  his  own  order  is  binding  upon  the 
company  in  the  hands  of  a  bank  discounting  the  same 
in  good  faith,  even  though  under  the  by-laws  of  the 
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BILLS  AND  NOTES— Continued, 
company  the  president  had  no  authority  to  issue  the 
note,  and  the  proceeds  never  found  their  way  into  the 
company's  treasury.  (C.  P.)  Mechanics*  Bank  v.  West 
Phila.  P.  R.  W.  Co.,  290. 

A  holder  for  value  without  notice  of  a  promissory 
note  is  not  affected  by  the  act  of  12  April,  1872,  relating 
to  promissory  notes  given  for  patent  rights.  Haskell 
V,  Jones,  165. 

It  requires  clear  evidence  of  his  knowledge  of  the 
fraud  of  the  payee  to  impeach  the  title  of  a  holder  for 
value.  Where  there  is  no  sufficient  evidence  to  justify 
an  inference  of  such  knowledge  it  is  the  duty  of  the 
court  to  withhold  the  question  from  the  jury.  Battles 
V.  Laudenslager,  339. 

Although  the  plaintiff  in  opening  his  case  affirma- 
tively shows  that  he  is  a  holder  for  value  of  the  note 
in  suit,  it  is  error  to  exclude  evidence  offered  by  the 
defendant  to  show  that  the  note  has  been  fraudulently 
negotiated.     (C.  P.)    Simes  v.  Blair,  235. 

In  an  action,  by  a  third  endorser  against  the  second 
endorser  an  affidavit  of  defence  upon  information  and 
belief  with  an  averment  of  expectation  of  ability  to 
prove  that  the  name  of  the  plaintiff  is  used  on  behalf 
of  the  first  endorser  who  is  the  real  owner  of  the  note 
is  sufficient.     Oberle  r.  Schmidt,  225. 

An  affidavit  of  defence  by  the  maker  of  a  note  show- 
ing a  good  defence  as  to  the  payee  and  averring  that 
the  plaintiff  is  not  a  holder  for  value  is  sufficient.  Delp 
V,  Sowers,  167.     (C.  P.)     Gorman  v.  Gillen,  127. 

One  who  takes  a  note  as  collateral  for  a  pre-existing 
debt  is  not  a  holder  for  value.  (U.  S.  C.  C.)  Mack  v. 
Baker,  212. 

Where  a  fraudulent  negotiation  of  a  note  by  one 
under  whom  the  plaintiff  claims  title  is  alleged  in  an 
affidavit  of  defence,  it  throws  the  burden  of  proof  on 
the  plaintiff  to  show  that  he  is  a  holder  for  value. 
(C.  P.)    Gordon  v.  Stilz,  169. 

Where  usurious  interest  has  been  charged  upon  a 
series  of  notes  discounted  by  a  national  bank,  the  de- 
fendant is  entitled  to  credit  upon  the  principal  of  his 
debt  for  all  the  interest  paid  on  the  whole  series.  The 
question  whether  or  not  renewal  notes  have  been  ac- 
cepted in  payment  of  the  notes  in  suit  is  a  question  of 
fact  the  evidence  of  which  it  is  error  to  withhold  from 
the  jury.    Cake  v.  Bank,  244. 

The  holder  of  accommodation  paper  who  takes  it  with 
knowledge  of  an  agreement  that  the  defendant  was  not 
*     to  be  held  liable  as  endorser  is  not  entitled  to  judgment 
i"     against  him.     (C.  P.)     Thompson  r.  Galloway,  38i 
I        In  an  action  upon  a  lost  negotiable  instrument,  tlie 
defendant  is  entitled  to  indemnity  before  judgment 
will  be  entered  against  him.     (C.  P.)    Jordan  v.  Kel- 
ler, 341. 

Parol  evidence  is  admissible  to  show  when  a  draft  is 
actually  payable  when  no  time  of  payment  is  men- 
tioned on  its  face.     (C.  P.)    Leary  r.  Meredith,  37. 

A  hotel  where  a  countryman,  the  endorser  of  a  note, 
nsually  stops  when  in  town  is  not  the  place  where 
notice  of  protest  and  non-payment  of  a  note  should 
necessarily  be  left  by  the  notary.  In  such  a  case  a 
notice  sent  by  mail  to  the  i)ost-office  nearest  to  his 
house  is  sufficient.    Kerr  v.  Roberts,  25. 

The  maker  of  a  promissory  note  not  indorsed  cannot 
be  made  to  pay  the  costs  of  a  protest  by  the  payee.  (C. 
P.)    Gibb  r.  Geisz,  148. 

See  Affidavit  of  Depbitcb  Law.     Contract. 

BILL  OF  PARTICULARS.    See  Practice. 

BILL  OP  RBVIBW.  See  Orphaks'  Court  Prac- 
tice.   

BOND.  The  seal  of  a  corporation  to  a  bond  is 
prima  facie  evidence  of  the  authority  of  the  corpora- 
tion to  execute  it.    Parkinson  t;.  Parker  City,  285. 


BROKER.  The  failure  to  show  a  license  to  act  as 
real-estate  broker  does  not  affect  the  right  of  one  to 
compensation  who  under  a  special  contract  makes  a 
sale  of  real  estate.     Shepler  r.  Scott,  223. 

BUILDINQ' ASSOCIATION.  The  assignee  of 
shares  in  a  building  association  which  have  beeji 
pledged  to  the  association  as  collateral  for  a  loan  has 
no  standing  to  except  to  the  report  of  an  auditor  ap- 
pointed to  distribute  a  fund  produced  by  a  sheriff's  sale 
of  real  estate  upon  which  the  association  held  a  judg- 
ment as  collateral  for  the  loan.    Weiss's  Appeal,  423. 

BUILDINQ  LAWS.  Any  colorable  evasion  of 
the  building  laws  relating  to  the  city  of  Philadelphia 
will  be  strictly  dealt  with.  What  are  new  buildiiigs 
within  the  meaning  of  the  Act  of  April  21,  1835.  (C. 
P.)     Bowers  v.  Brice,  382. 

BUILDINQ  RESTRICTIONS.  While  a  re- 
striction against  carrying  on  any  objectionable  business 
upon  certain  territory  is  not  an  unreasonable  condition 
to  be  attached  to  a  conveyance,  an  agreement  not  to 
erect  any  house  of  a  less  front  than  seventc^en  feet,  or 
to  open  any  street  of  a  less  width  than  fifty  feet,  is  of 
a  different  character.     (0.  C.)    Anders's  !^tate,  78. 

BUROLART.  See  Crimival  Law.  Johnston  r. 
Com'th,  49.     Holland  v.  ComHh,  53. 

CAPIAS.    See  Practice. 

CBRTIFICATB  OP  MAQISTRATB,  ooncln- 
siveness  of.  See  Husband  akd  Wife.  Darlington's 
Appeal,  529. 

CHARITIES,  "^hat  an  Inatitntion  of  Purely 
Pnblio  Charity.  See  Constitutiokal  Law.  Dona- 
hugh's  Appeal,  196. 

Where  by  a  will  duly  executed  the  sum  of  $1000  is 
left  to  a  charity,  and  the  testator  within  one  month  of 
his  decease  by  codicil  revokes  this  bequest  and  gives 
$500  to  the  same  charity,  both  bequests  are  inoperative. 
(0.  C.)     Poulson's  Estate,  654. 

A  bequest  to  a  church  to  be  expended  in  masses  for 
the  repose  of  the  testator's  soul  is  not  a  gift  to  a  charit- 
able or  religious'  use  within  the  meaning  of  the  act  of 
26  April,  1855.     (0.  C.)     Powers's  Estate,  59. 

And  a  bequest  to  a  church  to  be  exx>ended  in  masMB 
for  the  repose  of  the  souls  of  the  testator's  brothers 
stands  on  the  same  ground.  (0.  C.)  Bough^y's 
Estate,  556. 

CaARTBR  PART7.  A  clause  in  a  charter 
party  that  a  vessel  shall  sail  without  delay  and  in 
ballast  to  enter  upon  the  charter,  is  sufficiently  per- 
formed if  the  vessel  carry  a  cargo  of  salt,  where  no 
damage  is  shown  to  have  resulted.  (U.  S.  C.  C.)  The 
Bark  Religione  e  Liberta,  211. 

Construction  of  obscure  charter  party.  (U.  S.  D.  C.) 
Wright  r.  The  Francesca  Curro,  104. 

CHBCK.  Power  of  cashier  to  certify.  See  Basks 
AND  Banking.     Dorsey  v.  Abrams,  73. 

CHURCH.     Power  of  trustees.    See  Corporatiok. 

CIRCUIT  COURT.   Jurisdiction  of.  See  Cocrtb. 

COLLATERAL  INHBRITANCB  TAX.  See 
Decedents'  Estates. 

COMMISSIONS.  See  Decedents*  Estates.  Tsim- 
tebs.     Mortgage. 

COMMON  CARRIER.  Carriers  of  passengen 
have  a  right  to  establish  reasonable  regulations  for  the 
government  of  their  passenger  traffic  and  for  the  con- 
duct of  their  business,  and  a  passenger  who  persist- 
ently violates  such  regulations  may  be  ejected  from 
the  train.  But  if  a  passenger  be  improperly  ejected 
the  company  carrier  is  responsible  for  the  illetgal  act 
of  its  servants.   (C.  P.)   Levan  v.  Penna.  R.  R.  Co.,  29S. 

A  street  passenger  railway  company  is  responsible 
for  an  injury  caused  to  a  female  passenger  standing  in 
a  car  thrown  down  by  its  sudden  stoppage,  and  who 
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COMMON  CARBIBR^Continued. 
was  unable  to  reach  the  straps  suspended  from  the 
ceiling  without  risk  of  disarranging  her  dress.    (C.  P.) 
West  Phila.  P.  R.  W.  Co.  v.  Whipple,  68. 

A  perdon  not  an  employ^  travelling  by  a  passenger 
train  is  presumably  travelling  as  a  passenger  and  for 
a'consideration.  The  contrary  presumption  of  being  a 
trespasser  is  an  affirmative  proposition  the  proof  of 
which  rests  with  the  party  alleging  it.  Creed  v.  Penna. 
E.  R.  Co.,  253. 

A  railroad  company  excluding  colored  persons  from 
a  train  is  liable  to  the  penalty  imposed  by  the  act  of 
March  22,  1867.     Central  R.  R.  of  N.  J.  v.  Green,  297. 

But  a  recovery  by  one  person  thus  excluded  is  a  bar 
to  any  further  proceeding  by  another  person  excluded 
at  the  same  time.    Central  R.  R.  of  N.  J.  v.  Green,  300. 

By  Art.  III.  §  21,  of  the  Constitution  no  limitation 
can  be  made  by  Act  of  Assembly  in  regard  to  the  amount 
to  be  recovered  for  injuries  to  persons  or  property. 
(C.  P.)     Baker  v.  North  Penna.  R.  R.  Co., '292. 

Common  carriers  transporting  g(K)ds  under  a  special 
contract  whereby  they  are  freed  from  all  liability  for 
inj  ury  except  that  caused  by  their  own  negligence,  are 
not  liable  for  the  loss  of  goods  through  a  great  fire  in 
the  woods  which  extended  to  and  consumed  the  town 
where  they  were  resting  in  transitu.  In  such  a  case 
there  is  no  evidence  of  negligence  to  be  given  to  the 
Jury.     Penna.  R.  R.  Co.  v.  Fries,  545. 

A  special  contract  for  the  transportation  of  cattle 
interpreted  so  as  to  relieve  the  carrier  from  his  strict 
liability  as  a  common  carrier,  but  not  from  any  conse- 
quences of  actual  negligence.  Pittsburgh,  etc.,  R.  R. 
Co.  V.  McShane,  228. 

A  second  carrier  receiving  goods  at  the  end  of  a  first 
company's  line  and  transporting  them  to  their  destina- 
tion is  not  chargeable  with  the  omission  of  the  first 
company  to  report  the  prepayment  of  freight  and  is 
entitled  to  retain  i>o8se8sion  of  the  goods  for  a  length 
of  time  reasonably  sufficient  to  inform  themselves  of 
the  fact.     Union  Express  Company  v.  Shoop,  26. 

See  Nbolioencb.    Railroads. 

CONFI.ICT  OF  LAWS. 

The  effect  of  a  release,  executed  in  Indiana,  of  one 
IMurtner  from  liability  for  a  firm  debt  contracted  in 
Pennsylvania  upon  a  judgment  obtained  in  the  latter 
State  against  another  partner  for  the  same  debt,  is  to 
be  governed  by  the  law  of  Pennsylvania.  Greenwald 
r.  Raster,  140. 

CONSTITUTION  OF  PENNSYLVANIA. 

Art.  I.  §  10.     324. 

III.  §    7.       61. 

III.  §  20.     153. 

III.  §  21.     293. 

V.  §    7.    203. 

VIII.  §    1.    249. 

VIII.  §    3.    416. 

VIII.  §    7.    444. 

VIII.  §  17.    350. 

IX.  §    1.    196. 

XV.  §    2.    153. 

CONSTITX7TIONAL  LAW.  Art.  III.  §  20, 
providing  that  the  Legislature  shall  not  delegate  to 
any  special  oommission  any  power  to  interfere  with 
any  municipal  improvements,  is  prospective  only,  and 
does  not  affect  a  special  oommission  existing  before  the 
adoption  of  the  Constitution.    Perkins  v.  Slack,  153. 

Art.  XV.  §  2,  is  not  in  conflict  with  the  Act  of 
August  5, 1870,  except  in  so  far  as  it  prevents  the 
Commissioners  from  making  any  contracts  after  1874, 
until  an  appropriation  to  pay  for  them  has  been  made 
by  the  City  Councils.     lb. 

Art.  V.  §  7,  of  the  Constitution,  relating  to  the  fees 
of  the  prothonotary  in  Philadelphia  County,  is  not 


CONSTITUTIONAL  IiAW^Continued. 
effective  until  enforced  by  an  Act  of  Assembly,  and  an 
Act  which  abolishes  ifees  and  provides  a  salary  for  that 
officer,  to  take  effect  upon  the  expiration  of  the  cur- 
rent term,  is  constitutional.    Perot's  Appeal,  203. 

Art.  XVI.  §  7,  limiting  the  powers  of  corporations 
to  borrow  money,  does  not  apply  to  corporations  incor- 
porated prior  to  the  adoption  of  the  Constitution. 
Lewis  V.  Jeffries,  369. 

Art.  III.  §  7,  of  the  Constitution,  prohibiting  local 
or  special  legislation,  does  not  prevent  the  classifica- 
tion of  cities  according  to  their  population,  and  the 
fact  that  some  of  the  classes  contain  each  but  one  city, 
does  not  invalidate  such  classification.  Eilgore  v. 
Magee,  61. 

When  a  bill  has  been  passed  by  the  Legislature, 
approved  and  certified  in  due  form,  a  Court  cannot 
inquire  whether  the  forms  prescribed  by  the  Constitu- 
tion have  been  observed  in  its  passage  through  the 
Legislature.    Eilgore  v.  Magee,  61. 

The  Governor  is  exempt  from  the  process  of  the 
Courts  whenever  engaged  in  any  duty  pertaining  to 
his  office,  and  he  is  the  sole  judge  not  only  of  what  his 
official  duties  are,  but  also  of  the  time  when  they 
should  be  performed.     Hartranft's  Appeal,  105. 

He  is  also  the  absolute  judge  of  what  official  com- 
munications to  himself  or  his  department  may  or  may 
not  be  produced  in  a  court  of  justice.     lb. 

He  cannot  be  attached  for  refusing  to  obey  a  sub- 
poena to  appear  before  a  grand  jury  investigating  the 
circumstances  of  a  riot,  in  which  numerous  rioters 
were  killed  by  the  military  called  out  to  suppress  it. 
lb. 

Art.  III.  §  21,  invalidates  all  Acts  of  Assembly 
limiting  the  amount  of  damages  to  be  recovered  for 
injuries  to  persons  or  property.  (C.  P.)  Baker  v. 
North  Penna.  R.  R.  Co.,  292. 

Although  the  Acta  of  Assembly  providing  for  the 
assessment  of  the  cost  of  opening  streets  through  the 
rural  districts  adjacent  to  the  city  of  Pittsburg  ar« 
unconstitutional,  an  owner  of  property  who  has  actively 
aided  in  procuring  the  passage  of  the  Act,  is  estopped 
from  claiming  the  benefit  of  such  unconstitutionality  in 
a  proceeding  upon  a  municipal  claim  for  the  cost  of 
the  opening  filed  against  his  property.  Bidwell  v, 
Pittsburg,  41 ;  Kaiser  v.  Weise,  45. 

The  affidavit  of  defence  law  is  constitutional.  Law- 
ranoe  v.  Bonn,  187. 

The  Act  of  12  April,  1872,  relating  to  promissory 
notes  given  for  patent  rights  is  not  in  conflict  with 
Art.  I.  §  7  of  the  Constitution  of  the  United  States, 
giving  Congress  exclusive  power  to  legislate  concerning 
patents.     Haskell  v,  Jones,  165. 

Legislation  authorizing  an  assessment  of  the  cost  of 
a  local  improvement  upon  the  properties  benefited, 
will  not  be  sustained  where,  from  the  nature  of  the 
improvement,  a  fair  and  equal  assessment  is  impossible. 
Nor  can  the  cost  of  a  public  improvement  be  so  assessed. 
It  must  be  borne  by  the  municipality.  A  bridge  over 
a  stream  at  the  crossing  of  a  public  street  is  such  a 
public  improvement.    Ballantine's  Appeal,  321. 

Farm  lands  within  the  boundari^  of  a  city  may  be 
taxed  for  the  general  expenses  of  th  *city  government. 
The  fact  that  they  are  situated  at  a  considerable  dis- 
tance from  the  built-up  jwrtionsof  the  city  and  derive 
no  direct  benefit  from  the  water,  fire,  and  police  depart- 
ments does  not  render  the  tax  unconstitutional,  even 
though  the  amount  of  the  tax  exceed  the  annual  pro- 
ductive value  of  the  land.  (Aonew,  C.  J.,  and  Stbrket, 
J.,  dissenting.)    Kelly  v.  Pitteburg,  325. 

A  library  open  to  the  public  for  free  use  is  an  insti- 
tution of  purely  public  charity  within  the  meaning  of 
Art.  IV.  §  1 ;  and  the  Act  of  14  May,  1874,  providing 
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CONSTITUTIONAL  LAW— Con/mtuK/. 
for  its  exemption  from  taxation,  is  not  unconstitutional. 
The  existence  of  a  class  of  stockholders  and  subscribers 
to  the  library  who  have  the  additional  privilege  of 
taking  books  from  the  building,  does  not  deprive  the 
institution  of  its  purely  charitable  character  so  long 
as  it  is  not  administered  for  gain.  Donohugh's  Ap- 
peal, 196. 

The  Act  of  2  July,  1839,  relating  to  the  commissions 
of  county  officers  pending  a  contested  election,  is  not 
repealed  by  the  Constitution  and  the  Act  of  19  Bfay, 
1874.    Barber's  Case,  350. 

Bee  Elbctiovs.  Fobbiok  Judombivt.  Taxbs  and 
Taxation. 

CONTRACT.  A  promissory  note  given  by  third 
parties  to  a  candidate  for  election  to  Congress,  in  con- 
sideration of  his  withdrawal,  is  void,  even  though 
such  candidate  may  have  expended  for  election  pur- 
poses a  sum  of  money  equal  to  the  amount  of  the  note. 
Ham  V.  Smith,  390. 

An  affidavit  of  defence  by  a  mortgagee  to  a  set.  fa. 
on  a  mortgage  that,  within  six  months  after  the  exe- 
cution of  the  mortgage,  a  jury  <ie  lunatico  inquirendo 
had  found  him  to  have  been  insane  for  six  months 
prior  to  such  finding,  is  sufficient  to  send  the  case  to  a 
jury.     (C.  P.)     Philada.  Trust  Co.  v.  Kneedler,  492. 

Though  a  stranger  may  maintain  an  action  in  his 
own  name  upon  a  contract  made  expressly  for  his  bene- 
fit where  his  release  would  be  a  sufficient  discharge  to 
the  promisor,  an  incoming  partner  is  not  liable  to  suit 
by  the  creditors  of  the  old  firm,  even  though  he  pur- 
chase the  interest  of  the  outgoing  partner  with  an 
agreement  to  take  his  place  in  the  payment  of  the  firm 
debts.    Kountz  v.  Holthouse,  463. 

One  not  a  party  to  a  contract  though  beneficially  in- 
terested in  it  cannot  maintain  an  action  upon  it  against 
the  promisor,  if,  after  a  judgment  in  such  an  action, 
the  promisor  would  remain  liable  to  suit  by  the  promi- 
see, or  his  personal  representatives.  QuUirie  v»  Kerr, 
458. 

Where  goods  are  ordered  of  a  manufacturer,  to  be 
made  by  himself  of  a  certain  quality,  and  the  goods 
delivered  are  made  by  another  and  of  inferior  quality 
and  full  of  latent  defects,  judgment  will  not  be  entered 
in  an  action  against  the  purchaser,  for  want  of  a  suffi- 
cient affidavit  of  defences  (C.  P.)  Smith  v.  Citizens' 
Gas  Co.,  97. 

CoDBtmotlon  of.  A  contract  for  acceptance  of  real 
estate  in  payment  of  debt  construed.  What  entry  into 
possession  is  evidence  of  acceptance  of  property  hi  pay- 
ment.   Loughery  v.  Dobeon,  535. 

A  railroad  company  entering  upon  land  under  a  spe- 
cial contract  with  the  land-owner  to  re-locate  its  road 
upon  certain  contingencies,  is  liable  in  damages  for 
the  breach  of  such  covenant.  Mine  Hill  R.  R.  Co.  v. 
Lippincott,  560. 

A  creditor,  who  agrees  to  take  a  house  in  paymen^ 
of  a  debt,  is  entitled  to  recover  the  full  amount  of  the 
debt  if  the  debtor  refuses  to  convey  the  same,  and  not 
simply  damages  for  refusal  to  convey  the  house.  Sin- 
gerly  v.  Armstrong,  139. 

A  contract  by  a  landlord  to  supply  heat  to  an  occu- 
pant of  certain  rooms  in  his  premises  during  the  season 
is  entire,  and  judgment  will  not  be  given  against  the 
tenant  for  want  of  a  sufficient  affidavit  of  defence, 
when  he  shows  that  before  the  cold  weather  ceased  the 
heating  apparatus  was  destroyed  by  fire,  and  that  no 
more  heat  was  furnished.  (C.  P.)  Guillou  v.  Toudy, 
528. 

Agreement  of  partners  for  payment  by  one  to  the 
other  of  a  fixed  sum  for  his  interest  in  the  business, 
and  an  assumption  of  the  firm's  debts,  construed. 
Kahn  v.  Pickard,  537. 


CONTRACT— Cmftfiueff. 

A  contract  expressed  in  writing  to  be  '*&>r  value 
received,''  imports  a  present  payment  of  the  purchase 
money,  and  the  baitlen  of  proof  is  upon  him  who 
asserts  the  contrary.  Etting's  Estate,  277.  (0.  C.) 
McFarland's  Estate,  567. 

An  agreement  and  supplemental  agreement  for  loan 
of  stock,  construed.  Huntingdon,  etc.,  R.  R.  Co.  r. 
English,  354. 

A  contract  providing  for  the  future  performance  of 
an  act  without  specifying  any  time,  must  be  perfonaed 
within  a  reasonable  time.  What  in  each  case  is  a 
reasonable  time  is  a  question  for  the  jury.  Shepler  v. 
Scott,  223. 

See  Bbokbb.  Dbcbdbnts'  Estates.  Evidshcb.  Ik- 
FANT.     Specific  Pbbform ancb. 

CONTRIBUTORY  NBGLIOBNCB.  SeeNso- 
LiQBNCB.    Railroad. 

CONVERSION.  See  Pabtitiov.  Eckert's  Estate, 
451. 

CORPORATIONS.  The  majority  of  the  di- 
rectors de  facto  of  a  railroad  ccnnpany  have  the  power 
to  lease  the  works  and  franchises  of  the  company,  bat 
in  so  doing  they  must  comply  with  all  the  requisitioiifl 
of  the  charter  concerning  notice  to  the  officers  and 
time  of  meeting.  (C.  P.)  Kersey  Oil  Co-  r.  R.  R.  Co., 
144. 

The  President  and  Treasurer  of  a  railroad  company 
have  an  implied  authority  to  issue  negotiable  paper. 
(C.  P.)  Mechanics'  Bank  v.  West  PhiladelphU  P.  R. 
W.  Co.,  290. 

The  trustees  of  a  church  have  an  implied  authOTitj 
to  borrow  money  for  repairs  to  the  church  building, 
and  a  promissory  note  given  by  them  for  such  bor- 
rowed money  in  the  name  of  the  corporation  is  admiB- 
sible  in  an  action  against  the  latter  for  the  sum  io 
borrowed.    Church  v.  Caughey,  ^1. 

A  corporation  will  be  enjoined  at  the  suit  <x(  a  stock- 
holder from  issuing  bonds  secured  by  a  mortgage  to  ita 
own  stockholders  when  no  consideration  is  given  for 
such  bonds.  (U.  8.  C.  C.)  Kemble  v.  Wilmington 
R.  R.  Co.,  172. 

The  seal  of  a  corporation  to  a  bond  is  prima  fade 
evidence  of  the  authority  of  the  corporation  to  make 
it.    Parkinson  v.  Parker  City,  285. 

The  notes  of  a  railroad  company  do  not  need  the  sasI 
of  the  corx>oration  in  order  to  give  them  validity.  (C 
P.)    Bank  v.  Railway  Company,  290. 

A  corporation  incorporated  prior  to  the  adoption  of 
the  Constitution  of  1874  is  not  bound  by  the  provision 
of  Art.  XVI.  §  7,  relating  to  the  borrowing  of  money  by 
corporations.    Lewis  v.  Jeffries,  369. 

The  treasurer  of  a  oorporation  has  no  authority  to 
bind  it  by  an  agreement  with  one  subscribing  to  stock 
giving  such  subscriber  an  indefinite  credit  for  payment 
(U.  S.  C.  C.)     McComb  r.  Credit  Mobilier,  80. 

A  subscriber  to  corporation  stock  is  not  entitled  to 
receive  certificates  for  his  stock  until  payment  of  the 
purchase-money.  (U.  S.  C.  C.)  McComb  v.  Credit 
Mobilier,  80. 

A  corporation  ought  not  transfer  stock  upon  a  blank 
power  of  attorney  signed  by  the  registered  owner  many 
years  prior  to  its  presentation  without  due  inquiry  as 
to  whether  the  power  has  been  revoked.  Penna.  R. 
R.  Co.'s  Appeal,  22. 

Though  certificates  of  stock  with  blank  powers  of 
attorney  signed  by  the  registered  owner  are  not  nego- 
tiable instruments,  if  the  true  owner  entrusts  the  certi- 
ficates with  the  power  of  attorney  to  one  who  makes  a 
fraudulent  sale  or  pledge  of  them,  he  is  not  entitled  to 
relief  against  a  bona  fide  purchaser.  Penna.  R.  &• 
Co.'s  Appeal,  22. 

One  who  takes  title  to  real  estate  to  hold  in  trust  kt 
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CORPORATIONS— Continue^/. 

a  society  about  to  be  incorporated  will  be  compelled  to 
convej  it  to  the  society  when  incorporated,  although 
the  society  has  contracted  debts  for  which  he  as  a  mem- 
ber is  personally  responsible.  Fourth  Univ.  Parish  v. 
Wensley,  273. 

A  decree  in  equity  upon  a  bill  filed  by  members  of 
a  church  claiming  to  be  the  corporation  is  conclusive 
in  a  subsequent  action  brought  in  the  name  of  the  oor- 
poration  upon  a  question  of  account  covered  by  the 
decree.     Church  v.  Fox,  399. 

Foreign  oorporatioii.  A  foreign  insurance  com- 
pany may  be  sued  in  the  United  States  Circuit  Court 
by  service  upon  the  resident  agent  appointed  under  the 
Act  of  4  April,  1873,  §  13.  (U.  S.  Sup.  C.)  SchoUen- 
berger  v.  Ins.  Co.,  405. 

Qucere. — ^Whether  a  foreign  corporation  can  be  made 
garnishee  in  a  foreign  attachment.  (C.  P.)  Meylert 
r.  White,  342. 

COSTS.  A  plaintiff  is  not  entitled  to  witness  fees 
and  mileage  for  his  own  attendance  at  Court  as  a  wit- 
ness, although  suing  as  an  assignee  for  the  benefit  of 
creditors.     (C.  P.)    Rhoads  v.  Bank,  191. 

A  party  is  entitled  to  witness  fees  of  witnesses  actu- 
ally in  attendance,  although  there  is  no  evidence  of 
their  having  been  subpoenaed.  Dahman  v.  Quinn,  441 . 
No  appeal  lies  from  a  taxation  of  costs  in  the  Com- 
mon Pleas  to  the  Supreme  Court.  McCauley's  Ap- 
peal, 316. 

A  defendant  in  equity  is  entitled  to  security  for  costs 
when  the  complainant  is  a  non-resident,  and  though 
the  proper  practice  is  to  apply  for  such  security  by 
motion,  a  rule  taken  under  Rule  of  Court  XIV.  apply- 
ing to  common  law  actions  will  not  be  discharged. 
(C.  P.  )  Smoot  V.  Harrah,  147. 
Bee  Orphans'  Court. 

COUNCILS.    Members  of,  in  cities  of  first-class, 
election  of,  for  unexpired  term. 
See  Municipal  Corporation. 

COUNTT  TREASURER.  The  decision  of 
auditors  appointed  under  the  Act  of  15  April,  1834,  to 
settle  the  accounts  of  a  county  treasurer  is  final  unless 
appealed  from  within  the  time  provided  for  in  that 
Act.    Siggins  v.  Commonwealth,  336. 

COURTS,  jarisdiotion  of.  The  Circuit  Court 
of  the  United  States  has  jurisdiction  of  a  suit  by  a  citi- 
zen of  Pennsylvania  against  a  foreign  insurance  com- 
pany upon  whose  resident  agent  appointed  under  the 
Act  of  4  April,  1873,  service  of  the  original  process  was 
made  by  the  marshal.  (U.  S.  Sup.  C.)  SohoUenberger 
V,  Ins.  Co.,  405. 

The  jurisdiction  of  the  Common  Pleas  in  equity  to 
declare  void  an  assignment  of  an  interest  under  a  will 
obtained  by  fraud  from  a  legatee  by  the  executrix,  is 
not  aflfected  by  the  fact  that  the  legatee  had  previously 
petitioned  the  Orphans'  Court  for  a  citation  to  compel 
the  executrix  to  file  an  account.  The  proceeding  in 
equity  is  against  the  executrix  individually ;  that 
in  the  Orphans'  Court  in  her  representative  capacity. 
McMurray  v.  Davis,  305. 

While  the  Common  Pleas  in  equity  has  jurisdiction 
to  establish  the  rights  of  members  of  unincorporated 
societies  they  will  not  exercise  it  in  cases  where  the 
tribunals  of  the  society  furnish  an  adequate  remedy, 
and  where  no  right  of  property  is  involved.  Bauer's 
Appeal,  485. 

A  Judge  of  the  Court  of  Common  Pleas  has  no  power 
to  order  the  admission  of  a  will  to  probate.  Quthrie 
V.  Kerr,  458. 

A  Court  of  Common  Pleas  should  not  attempt  to  mar- 
shal or  distribute  the  assets  of  a  decedent's  estate ;  such 
attempt  through  common  law  forms  is  always  awk- 
ward, cumbrous,  and  unsafe.    The  Orphans'  Court  has 
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exclusive  jurisdiction  in  such  matters.    Guthrie  v. 

Kerr,  458. 

The  Oyer  and  Terminer  of  a  county  where  one  dies 
who  has  been  murderously  assaulted  in  an  adjoining 
county  has  jurisdiction  to  try  for  murder  those  who 
committed  the  assault.    Kehoe  v.  Commonwealth,  81. 

The  "Oyer  and  Terminer"  is  a  sufficient  description 
of  the  Court  having  jurisdiction  of  homicide  cases.  It 
may  be  held  by  an  additional  law  judge  in  the  25th 
district  elected  under  the  provisions  of  the  Act  of  9 
April,  1874.    Turner  v.  Commonwealth,  497. 

Under  the  road  laws  of  the  State  relative  to  Phila- 
delphia the  Quarter  Sessions  has  no  jurisdiction  over 
a  petition  of  property  owners  to  order  the  widening  of 
a  street  on  one  side  thereof.    In  re  Chestnut  Street,  237. 

COVENANT.  A  railroad  company  entering  upon 
land  may  covenant  with  the  owner  to  re-locate  its  road 
on  certain  contingencies,  and  is  liable  in  damages  for 
the  breach  of  such  covenant.  Mine  Hill  R.  R.  Co.  v. 
Lippincott,  660. 

Such  a  covenant  runs  with  the  land,  and  an  action 
for  its  breach  may  be  maintained  by  a  lessee  who  is 
injured  through  its  breach.     lb. 

Covenant  upon  ground  rent  deed.  See  Land- 
lord AHD  TbNANT. 

Covenants  ninning  with  the  land.  See  Land- 
lord AND  Tenant.    Conrad  v.  Smith,  402. 

CRIMES,  CRIMINAL  LAW,  AND  PRO- 
CEDURE. Homicide.  When  a  case  against  one 
charged  with  a  crime  rests  upon  clear  and  positive  evi- 
dence, it  seems  that  evidence  of  an  alibi  should  be  of 
like  character  so  as  to  produce  a  reasonable  doubt,  but 
when  the  evidence  of  the  prosecution  is  wholly  circum- 
stantial evidence  of  an  alibi  though  not  clear  should 
go  to  the  jury  to  be  considered  with  other  matters  of 
defence.    Turner  v.  Commonwealth,  497. 

What  is  sufficient  evidence  of  an  intention  to  murder 
when  the  deceased  is  brutally  assaulted  and  dies  two 
days  afterwards.    Kehoe  v.  Commonwealth,  81. 

Insanity  as  a  defence.  For  an  elaborate  discus- 
sion of  insanity  as  a  defence  in  homicide  oases,  see 
charge  of  Ludlow,  P.  J.  (Q.  S.)  Commonwealth  p. 
Sayre,424. 

When  one  accuseu  of  murder  pleads  insanity,  the 
burden  of  proof  is  on  him  to  show  by  satisfactory  and 
clearly  preponderating  testimony  that  he  really  was 
insane  at  the  time  of  the  homicide,  but  it  is  not  neces- 
sary that  the  proof  of  the  insanity  should  be  so  conclu- 
sive as  to  remove  all  doubt.  Pannell  v.  Common- 
wealth, 481. 

In  order  to  relieve  one  killing  another  from  the  guilt 
of  murder  it  is  not  necessary  that  he  should  be  a  fren- 
zied maniac,  it  is  enough  that  he  is  not  of  sound  mind. 
Pannell  v.  Conmionweidth,  481. 

Evidence.  Testimony  that  one  accused  of  murder 
is  a  member  of  an  extensive  secret  organization  which 
had  for  its  object  the  commission  of  crimes,  chiefly 
beatings,  arsons,  robberies,  etc.,  is  admissible.  Hester 
V.  Commonwealth,  213. 

A  confessed  accomplice  in  a  murder  is  a  competent 
witness  to  fasten  participation  in  the  crime  upon  a 
prisoner,  even  though  such  accomplice  had  been  con- 
victed previously  of  larceny,  and  the  period  of  his  sen- 
tence had  not  expired,  if  it  appears  that  he  has  been 
pardoned  by  the  Governor,  and  the  Court  will  not  per- 
mit inquiry  to  be  made  whether  in  obtaining  the  par- 
don the  rules  of  the  Board  of  Pardons  have  been  com- 
plied with.    Hester  v.  Commonwealth,  213. 

Those  jointly  indicted  for  the  same  offence,  but  to 
whom  separate  trials  have  been  granted,  are  not  com- 
petent witnesses  for  each  other.  Kehoe  v.  Common- 
wealth, 81. 
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A  trial  and  conviction  in  the  Quarter  Sessions  for  an 
offence  exclusively  triable  in  the  Oyer  and  Terminer 
is  void,  and  does  not  disqualify  him  convicted  from 
being  a  witness  in  another  case.  Hester  v,  Conmion- 
wealth,  213. 

Burglary.  One  who  by  artifice  or  fraud  induces  the 
occupants  of  a  dwelling  to  open  the  door  at  night,  and 
after  entering  assaults  the  occupants  and  robs  the  prem- 
ises, is  guilty  of  burglary.  An  entry  under  such  cir- 
cumstances is  a  constructive  breaking.  Johnston  r. 
Commonwealth,  49. 

The  opening  of  an  inner  door  of  a  dwelling-house  at 
night  with  intent  to  commit  a  felony  in  the  house  con- 
stitutes a  sufficient  actual  breaking  to  sustain  a  con- 
viction under  an  indictment  for  burglary  ;  alitevy  if  the 
door  is  opened  only  for  the  purjKwe  of  escape.  Rolland 
r.  Commonwealth,  53. 

The  Act  of  22  April,  1863,  was  not  intended  to  affect 
the  offence  of  burglary  at  common  law,  but  to  define  a 
new  offence,  viz.,  breaking  by  day,  or  entering  either 
by  day  or  night  without  breaking,  into  a  dwelling- 
house,  and  also  to  apply  to  a  class  of  buildings  not  the 
subject  of  burglary  at  common  law.    lb. 

Forgery.  An  indictment  for  forgery  in  which  the 
accused  Is  charged  with  the  fraudulent  alteration  of 
the  stub  of  a  check  book  left  in  his  custody  by  the 
owner,  without  showing  how  such  alteration  caused 
damage  to  the  owner,  cannot  be  sustained.  Common- 
wealth V,  Mulholland,  208. 

Contintiing  oflFenoe.  There  is  no  such  thing  in 
law  as  a  continuing  offence,  and  where  an  indictment 
charged  a  conspiracy  to  have  been  formed  more  than 
two  years  prior  to  the  finding  of  the  indictment,  with 
an  averment  of  continuance  and  renewal  of  the  con- 
spiracy up  to  a  period  within  the  two  years,  it  is  defec- 
tive.   Commonwealth  v,  Bartilson,  177. 

Other  matters.  Where  a  prisoner  is  found  guilty 
under  two  counts  of  an  indictment,  one  charging  a 
greater,  the  other  a  lesser  crime,  but  for  the  same  of- 
fence, it  is  error  to  sentence  the  prisoner  under  both 
counts,  since  the  lesser  offence  is  merged  in  the  greater. 
But  the  error  being  purely  technical,  can  be  corrected 
in  the  Supreme  Court,  and  a  new  trial  will  not  be 
granted.    Johnston  v.  Commonwealth,  49. 

Pending  a  certiorari  or  writ  of  error,  whether  the 
accused  shall  be  held  to  bail  is  within  the  sound  dis- 
cretion of  the  Court,  and  not  reviewable  in  the  Su- 
preme Court ;  but  where  there  is  a  question  of  serious 
doubt  upon  the  law,  and  the  District  Attorney  declares 
an  intention  of  taking  the  case  up,  it  is  the  better 
course  to  hold  the  defendant  to  bail  pending  such  re- 
moval.   Commonwealth  r.  Bartilson,  177. 

A  nolle  prosequi  upon  an  indictment  for  murder  will 
not  bar  a  subsequent  indictment  for  the  same  offence. 
Hester  v.  Commonwealth,  213. 

QufBre,  Whether  a  discharge  under  the  tw  erm 
rule  is  a  bar  to  a  subsequent  indictment.    lb. 

Where  one  is  indicted  for  murder  of  an  illegitimate 
child  of  his  daughter,  it  is  error  to  permit  the  daugh- 
ter to  testify  that  her  father  had  committed  a  rape 
upon  her,  even  though  the  prisoner  to  discredit  the 
daughter's  testimony  had  offered  testimony  to  show 
that  she  had  previously  charged  him  with  rape  with- 
out murder.    Snyder  v.  Commonwealth,  397. 

Where  the  prisoner  has  offered  evidence  good 
character,  it  is  error  to  permit  evidence  showing  spe- 
cific acts  of  cruelty  to  his  family.     lb. 

In  a  capital  case,  even  though  the  general  tenor  of 
the  charge  is  correct,  if  the  Judge,  upon  any  material 
question,  give  an  instruction  which  is  likely  to  be  mis- 
understood to  the  disadvantage  of  the  prisoner,  a  new 
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trial  will  be  granted.      Fannell  r.   Commonwealtli, 
481. 

But  in  a  trial  for  burglary  a  strong  expression  of 
opinion  by  the  Court  upon  the  facts  which  does  not 
amount  to  a  binding  instruction,  is  not  a  ground  for 
reversal.    Johnston  v.  Commonwealth,  49. 

Where  a  man  assaulted  feloniously  in  one  county 
dies  two  days  after  in  another,  his  assailant  may  be 
tried  for  murder  in  the  county  where  the  deceased 
died.    Kehoe  v.  Commonwealth,  81. 

CUSTOM.  See  Insubakcb.  Girard  Life  Ins.  Co. 
V,  Mutual  Life  Ins.  Co.,  173.  Banks  and  Basei50. 
Citizens'  Bank  v.  Wiegand,  12.  EvinBiscE.  Gingrich 
V.  Hamaker,  488. 

DAMAQBS,  MBASURB  OF.  In  an  action 
against  the  sheriff  for  trespass,  where  the  damages  are 
excessive,  a  new  trial  will  be  granted.  (C.  P.)  Say- 
dam  V.  Elliott,  317. 

In  an  action  for  tortiously  flooding  the  plaintifTs 
mine,  the  defendant  is  liable  for  the  loss  of  profits  to 
the  plaintiff,  which  are  susceptible  of  computation  and 
definite  ascertainment.  (U.  S.  C.  C.)  Prevost  v. 
Gorrell,  149. 

Where  a  railroad  company  enters  upon  coal  land 
with  a  covenant  to  re-locate  its  road  whenever  the  land- 
owner desired  to  mine  the  subjacent  coal,  the  measure 
of  damages  in  an  action  for  breach  of  this  covenant  is 
the  value  of  the  coal  necessarily  left  standing  at  the 
time  of  breach,  and  a  verdict  so  rendered  in  solido  may 
be  apportioned  by  the  jury  between  the  land-owner 
and  a  lessee  of  the  mining  rights.  Minehill  R.  R.  Co. 
V,  Lippincott,  660. 

In  an  action  by  a  tavern-keeper  against  the  city  of 
Philadelphia  for  failing  to  keep  a  bridge  in  repair, 
whereby  travel  was  diverted  from  his  house,  the  Court, 
upon  demurrer  to  the  declaration,  refused  to  say  that 
the  damages  were  too  remote.  (C.  P.)  Brandt  v. 
Philadelphia,  234. 

The  measure  of  damages  for  failure  to  deliver  stock 
according  to  contract  is  the  same  as  in  the  case  of  any 
marketable  commodity,  except  when  the  stock  is  of 
such  small  quantity  as  not  to  have  a  market  value,  or 
a  trust  relation  exists  between  the  parties,  in  which 
case  the  damages  may  be  computed  according  to  the 
rule  stated  in  Bank  i?.  Reese  (2  Casey,  143).  Hunting- 
don and  Broad  Top  R.  R.  Co.  v.  English,  354. 

In  an  action  against  an  insurance  company  for  re- 
fusing to  deliver  a  paid-up  policy,  the  burden  of  proof. 
is  on  the  plaintiff  to  show  that  he  has  suffered  actual 
damage,  and  in  the  absence  of  such  proof  he  cannot 
recover  more  than  nominal  damages.  (C.  P.)  Price 
V.  Ins.  Co.,  250.  See  Contbact.  Roads,  Hiobwats, 
AND  Bridges. 

DBBTOR  AND  CRBDITOR.  Asstgnment 
for  the  benefit  of  creditors.  Real  estate  and  per- 
sonal property  assigned  for  the  benefit  of  creditors  re- 
main liable  to  taxation  as  if  no  assignment  had  bctn 
made,  and  the  personal  property,  while  it  remains  on 
the  real  estate,  may  be  distrained  and  sold  for  taxt^ 
assessed  against  the  real  estate  before  as  well  as  after 
the  assignment.    Wright  r.  Wigton,  28. 

Preference  by  debtor.  Apart  from  the  Bankrupt 
Act,  it  is  not  fraudulent  or  illegal  for  an  insolvent 
debtor  to  confess  a  judgment  to  his  son  for  a  debt  really 
due.    Brown's  Appeal,  394. 

A  debtor's  passive  non-resistance  to  an  action,  though 
he  may  be  insolvent  in  contemplation  of  the  Bankrupt 
Act,  is  not  per  se  a  fraud  under  the  Act.  Louchheim  r. 
Henzey,  552. 

A  sale  under  an  execution  is  not  invalidated  by  tbi 
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mere  fapt  that  some  of  the  goods  Bold  were  brought 
within  reach  of  the  exeontion  a  short  time  before  the 
sale,  which  was  closely  followed  by  the  filing  of  the 
^tiiion  in  bankruptcy.    lb. 

Tmst.  Money  held  by  a  commission  merchant  in  a 
fiduciary  capacity  requires  no  earmark,  and  a  fund 
will  be  followed  in  equity  through  any  number  of 
transmutations,  and  preserved  for  the  true  owner.  A 
deposit  by  a  fa(?tor  in  bank  of  funds  in  his  own  name 
does  not  change  the  property  in  the  funds.  (0.  C.) 
Ck>x*s  £state  474. 

DECEDENTS*  ESTATES.  The  Orphans'  Court 
has  exclusive  Jurisdiction  over  all  questions  relating 
to  the  marshalling  and  distributing  of  the  assets  of  a 
decedent's  estate.    Guthrie  v,  Kerr,  458. 

The  promise  to  an  administrator  to  pay  a  claim 
against  a  decedent's  estate  is  not  admissible  as  evi- 
dence to  prove  the  validity  of  the  claim.  (0.  C.) 
McFarland's  Estate,  567. 

Contracts  of  decedents.  Specific  perfonn- 
ance.  A  petition  to  the  Orphans'  Court  to  compel  the 
specific  performance  of  a  contract  of  the  decedent  rela- 
tive to  real  estate  is  in  the  nature  of  a  bill  in  equity, 
and  governed  by  the  same  equitable  principles.  Where 
the  title  to  the  estate  to  be  conveyed  is  subject  to  cer- 
tain unreasonable  conditions,  which  were  unknown  to 
the  parties  at  the  time  of  entering  into  the  agreement 
for  purchase,  specifio  performance  will  not  be  enforced. 
(0.  C.)    Anders's  Estate,  78. 

Claim  for  services  against.  Where  a  man  of 
very  dissipated  habits  gives  to  his  boarding-house 
keeper,  in  consideration  of  special  attention,  an  order 
upon  the  trustees  of  his  estate  for  $2000,  though  such 
order  does  not  make  trust  funds  which  were  covered 
by  a  spendthrift-son  trust  liable  for  the  debt,  the 
order  is  admissible  in  the  Orphans'  Court  against  the 
estate  of  the  spendthrift  after  his  decease  as  evidence 
of  a  contract  to  pay  so  much  money.  Newton's  Ap- 
peal, 521. 

Lien  of  debts  on  land.  The  presentation  and 
proof  of  a  claim  in  a  decedent's  estate  before  an  auditor 
does  not  constitute  an  **  action"  within  the  Act  of  Feb- 
ruary 24th y  1834,  and  accordingly  does  not  extend  the 
lien  on  the  decedent's  real  estate.  Craig's  Appeal 
243. 

Personalty,  when  liable  for  mortgage.  The 
purchase  of  real  estate  **  under  and  subject  to  the 
payment  of  a  mortgage,**  without  other  evidence  of  an 
assumption  of  payment,  does  not  make  the  personal 
estate  of  the  purchaser  after  his  decease  liable  for  the 
payment  of  the  mortgage.  (0.  C.)  Moore's  Estate, 
366. 

Debts  of  decedents.  A  petition  for  the  sale  of 
real  estate  for  the  payment  of  the  debts  of  »a  decedent 
is  radically  defective,  unless  .it  contain  a  schedule  of 
all  the  real  estate  of  which  the  decedent  died  seised. 
(0.  C.)     Eddy's  Estate,  568. 

A  judgment  creditor  of  an  heir,  whose  judgment  is 
obtained  prior  to  the  inheritance  of  the  property,  has 
no  status  in  the  Orphans'  Court  to  ask  that  a  sale  of 
the  real  estate  for  the  payment  of  debts  of  the  decedent 
ancestor  should  be  set  aside.  (O.  C.)  Gheen's  Estate, 
319. 

Though  an  order  of  sale  be  made  within  the  statu- 
tory period,  and  successive  appeals  taken  by  the  de- 
Ti;»f'e  to  the  Supreme  Court  be  dismissed,  if  the  sale 
is  made  after  five  years  from  the  decedent's  death,  it 
will  be  set  aside  on  petition  of  the  purchaser  with  the 
concurrence  of  the  devisee.    Craig's  Appeal,  243. 

A  decedent's  estate  is  severally  responsible  for  the 
debts  of  an  unincorporated  association  of  which  he  was 
a  member.     (O.  C.)    Thomson's  Estate,  14 
Vol.  v.— 37 
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When  a  creditor  of  a  decedent's  estate  begins  the 
proof  of  his  claim  before  an  auditor  appointed  to  take 
proof  of  debts,  but  subsequently  abandons  his  case  be- 
fore the  auditor,  and  files  a  bill  in  equity  to  establish 
his  claim  in  the  United  States  Circuit  Court,  the  Or- 
phans* Court  will  not  delay  distribution  of  the  dece- 
dent's estate  until  the  end  of  the  equity  suit.  (0.  C.) 
Thomson's  Estate,  14. 

Ezecntors  and  Administrators,  rights,  duties, 
and  liabilities  ol  Letters  testamentary  granted  to 
an  executor,  who  subsequently  became  financially  em- 
barrassed and  likely  to  become  insolvent,  will  be  va- 
cated.    (0.  C.)    Edwards's  Estate,  431. 

Those  interested  in  a  decedent's  estate  are  entitled 
to  have  it  administered  by  one  whose  interests  are  not 
adverse  to  theirs.  The  secretary  of  a  corporation,  who 
induces  the  widow  of  a  decedent  to  renounce  in  his 
favor  her  right  to  administer  upon  the  estate  of  her 
husband,  will  be  removed  if  he  refuses  to  prosecute 
against  the  company  a  claim  as  requested  by  the  de- 
cedent's family.    Kellberg's  Estate,  504. 

An  executor  who,  in  good  faith  and  under  legal  ad- 
vice, carries  on  the  business  of  his  testator,  which  is 
found  in  a  very  embarrassed  and  complicated  condi- 
tion, will  not  be  held  responsible  for  the  failure  to 
realize  the  inventoried  price  of  the  personalty.  (0.  C) 
Bowker's  Estate,  493. 

The  Orphans*  Court  in  their  discretion  may  permit 
executors  to  extend  the  time  for  the  payment  of  bonds 
due  the  estate.     (0.  C.)     Tasker's  Estate,  477. 

An  administrator  who  has  paid  over  money  to  a  dis- 
tributee, in  accordance  with  a  decree  of  the  Orphans' 
Court,  will  be  protected  against  loss  by  reason  of  a  sub- 
sequent opening  and  change  of  the  decree.  Stewart's 
Appeal,  135.     (0.  C.)    Charlton's  Estate,  456. 

A  purchase  at  a  public  sale,  after  due  advertisement 
of  assets  of  a  decedent's  estate  by  the  son  of  an  execu- 
tor, is  neither  fraudulent  or  Illegal.  (0.  C.)  Bow- 
ker's  Estate,  493. 

An  executor  who  purchases  assets  of  his  testator's 
estate  at  his  own  sale  is  guilty  of  a  legal  fraud,  and 
though  the  price  paid  be  a  fair  one,  he  holds  the  pro- 
perty as  trustee  for  those  interested  in  the  estate. 
(0.  C.)     Peters  r.  Kerper,  523. 

Who  entitled  to  citation  for  an  account.  When  exe- 
cutors do  not  file  an  account  within  one  year  after  the 
grant  of  letters  testamentary,  one  who  alleges  himself 
to  be  a  creditor  of  the  estate  is  entitled  to  a  decree  for 
an  account,  and  at  this  stage  of  the  proceedings  the 
court  will  not  consider  the  validity  of  the  claim.  (0.  C.) 
Wistars  Estate,  128.     (0.  C.)     Toner's  Estate,  386. 

VTidow's  claim.  Where  the  interests  of  creditors, 
or  residuary  legatees  may  be  afi'ected,  the  delay  of  ^ 
widow  to  claim  her  $300  exemption  until  more  than  a 
year  after  the  decease  of  her  husband  will  bar  her 
claim,  but  where  no  such  interests  intervene,  such  de- 
lay will  not  be  a  bar.  (0.  C.)  Hurley's  Estate, 
101. 

A  widow  will  be  permitted  to  take  $300  of  the  pro- 
ceeds of  real  estate  of  her  dt^oeased  husband  sold  to  pay 
his  debts,  where  the  personal  estate  is  insuflicient  to  pay 
such  debts,  though  in  amount  more  than  $300.  Her 
delay  in  presenting  a  petition  for  this  allowance  until 
after  an  application  for  the  sale  of  the  real  estate  will 
not  bar  her  right  in  a  case  where  no  delay  is  thereby 
caused  in  the  sale.     (O.  C.)    Rank's  Estate,  555. 

The  acceptance  of  a  legacy  under  her  husband's  will 
does  not  prevent  a  widow  from  claiming  $300  provided 
for  her  by  the  Act  of  14th  April,  1851.  (0.  C.)  Hur- 
ley's Estate,  101. 

Real  estate  appraised  at  a  greater  value  than  $600,. 
though  subject  to  an  incumbrance  which  reduces  it 
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below  that  amoant,  will  not  be  set  apart  for  a  widow. 

(0.  C.)     Toner's  Estate,  387. 

Allowance  to  minors.  An  allowance  for  a  minor 
child  will  not  be  granted  out  of  a  decedent's  estate 
within  one  year  from  his  decease,  and  where  no  ad- 
ministration account  has  been  settled.  (0.  C.)  Fried- 
linker's  Estate,  405. 

Power  of  mother  to  appoint  gnardian.  Though 
a  mother  has  no  power  by  will  to  appoint  a  guardian 
of  her  minor  child,  where  one  is  appointed  guardian  by 
will,  the  evident  intention  of  the  testator  being  to  ap- 
point a  trustee,  the  appointment  will  be  considered  as 
that  of  a  trustee,  and  the  funds  in  his  custody  will  not 
be  transferred  to  a  guardian  chosen  by  the  minor. 
(0.  C.)     Colehower's  Estate,  343. 

Ancillary  administration.  Though  in  the  exer- 
cise of  a  wise  discretion,  the  Orphans*  Court  may  order 
the  transfer  of  assets  collected  in  this  State  to  an  ancil- 
lary administrator  appointed  in  Maryland,  snch  ad- 
ministrator cannot  demand  such  transfer.  (0.  C.) 
Cox's  Estate,  474. 

The  Courts  of  this  State  have  no  jurisdiction  in  an 
action  by  a  non-resident  against  a  foreign  administra- 
tor having  no  assets  in  the  State.  Magraw  v,  Irvin, 
657. 

A  pledge  by  an  executor  for  his  private  debt,  of  se- 
curities of  the  estate  standing  in  the  name  of  his  testa- 
tor, passes  no  title  to  the  pledgee.  (C.  P.)  Wood  v, 
Ellis,  427. 

Collateral  inheritance  tax.  The  collateral  in- 
heritance tax  is  payable  on  a  bond  executed  by  a  dece- 
dent, and  made  payable  at  his  death.  (0.  C.)  Thom- 
son's Estate,  14. 

A  collateral  inheritance  tax  is  payable  on  an  annuity. 
For  the  method  of  its  computation,  see  Thomson's 
Estate,  14. 

Distribution.  It  is  the  duty  of  executors  to  pay 
legacies  out  of  the  personalty  if  sufficient ;  if  insufficient 
iind  a  power  of  sale  to  pay  legacies  is  given,  they  ought 
to  sell  the  real  estate.  Qiuere. — ^Whether  the  Orphans' 
Court  upon  petition  would  compel  executors  to  make 
such  sale.     (0.  C.)     Smyth's  Estate,  103. 

An  executor  who  is  also  a  legatee  may,  by  assenting 
to  his  own  legacy,  vest  the  thing  bequeathed  in  himself 
in  the  capacity  of  legatee.  What  is  sufficient  evidence 
of  stush  election.     (O.  C.)     Hanbest's  Estate,  429. 

Aa  executor  who  is  also  residuary  legatee  may,  sub- 
ject to  the  rights  of  creditors  and  legatees,  apply 
moneys  coming  to  his  testator's  estate  to  his  own  use, 
and  his  individual  receipt  to  his  testator's  debtors  will 
be  a  Talid  discharge  of  such  debts.  (0.  C.)  Win- 
penny's  Estate,  512. 

Commissions.  Although  a  certain  percentage  on 
the  amomt  of  an  estate  is  often  a  convenient  and  fair 
method  of  computing  the  compensation  of  executors  or 
trustees,  the  real  inquiry  in  every  case  should  be,  what 
have  the  SMrvioes  rendered  really  been  worth.  Mont- 
gomery's Appeal,  345. 

For  settling  an  estate  of  $42,000,  where  there  was  no 
trouble  or  responsibility,  $500  was  deemed  sufficient 
ooropensatioH  for  a  trust  company.     lb. 

The  fact  that  trustees  under  a  will  have  already  re- 
<jeived  commissions  upon  a  fund,  as  executors  of  the 
t-estator,  does  not  preclude  them  from  charging  a  com- 
juission  upon  income  collected  by  them  as  trustees. 
Sharkey's  Appeal,  534. 

Five  per  cent,  upon  the  income  of  $30,000  Philadel- 
phia City  6'8  is  not  excessive.     Sharkey's  Appeal,  534. 

Where  the  labors  and  responsibilities  of  an  adminis- 
tratrix are  shown  to  be  of  an  extraordinary  character, 
a  compensation  beyond  the  ordinary  rate  will  be  given. 
This  may  be  done  by  the  award  of  a  gross  sum ;  in  this 
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case  ten  per  cent,  was  allowed.    (O.  C.)    Cox's  Estate, 

474. 

The  payment  of  income  by  a  trustee  to  a  cestui  qm 
trust  for  a  term  of  years  without  deducting  any  com- 
mission does  not  estop  the  trustee  from  claiming  a 
commission  upon  the  settlement  of  his  account,  in  the 
absence  of  an  express  agreement  to  waive  oommissioiu. 
Wister's  Appeal,  373. 

A  tenant  in  common  of  real  estate,  in  the  absence  of 
an  express  agreement,  is  not  entitled  to  a  commission 
for  the  sale  of  the  joint  estate.  (O.  C.)  Thomson's 
Estate,  14. 

An  executor  by  agreement  with  those  interested  in 
an  estate  may  become  entitled  to  a  stipulated  salirr 
for  managing  an  embarrassed  estate  in  addition  to  th« 
usual  commissions  of  an  executor.  (0.  C.)  Bowker's 
Estate,  493. 

Attachment  ezacntion  against  ezecutors  ai 
garnishees.    See  Execution.    Downing's  Estate,  &44. 

DECEIT.  An  action  of  deceit  will  not  lie  against 
one  who  erroneously,  but  in  good  faith,  represents  an- 
other to  be  solvent.    Duff  v.  Williams,  419. 

DEED.  A  deed  executed,  but  not  delivered,  is  ad- 
missible in  evidence  in  an  action  to  enforce  spedfio 
performance  of  a  parol  contract  for  the  sale  of  land,  as 
tending  with  other  facts  to  prove  the  existence  of  the 
contract  of  sale.     Hart  r.  Carroll,  376. 

DEBfURRER.    See  Plbaduto. 

DEPOSITIONS.    SeePBACTiCB. 

DESCENT.     See  Intbstatb. 

DEVISE.    See  Wills. 

DIRECTORS.     See  Corpobatiok. 

DISCONTINUANCE.    See  Practice. 

DIVORCE.  An  issue  in  the  discretion  of  the 
Court  may  be  awarded  in  proceedings  for  a  divorce 
even  after  a  reference  to  and  meetings  before  an  ex- 
aminer, but  it  will  be  made  conditional  upon  the  ptr- 
ment  of  examiner's  costs.  (C.  P.)  Fougeray  r.  Fod- 
geray,  38. 

DOMICILE.  A  man's  domicile  is  the  place  in 
which  he  has  fixed  his  habitation  without  any  present 
intention  of  removing  therefrom.  Hindman's  Appeal, 
347. 

DONATIO  MORTIS  CAUSA.     See  Gift. 

DOWER.     See  Husband  and  Wipe. 

DTINQ  DECLARATIONS.  See  Evmnci. 
Eehoe  t?.  Com'th,  81. 

EASEMENT.  A  right  of  way  cannot  be  enlarged 
or  altered  to  uses  not  contemplated  by  the  parties  tt 
the  time  of  its  creation.    Carty  v.  Shields,  241. 

EJECTMENT.  In  ejectment  the  plaintiff  mnst 
show  title  out  of  the  Commonwealth  unless  he  can 
prove  thirty  years'  continuous  possession.  Sberwoai 
V.  Sumne,  357. 

See  Execution,  McLaughlin  v,  McLaughlin,  615: 
Limitations,  Statutb  of  ;  Frauds,  Statutb  of.  Hart  v, 
Carroll,  376 ;  Land  Law  ;  Taxes  akd  Taxation. 

ELECTION.  See  Decedents*  Estates.  Hin. 
best's  Estate,  429.  SeeWiLus.  Lydia  Smith's  Appeal,  56. 

ELECTION  LAW.  Qoalifloation  of  eleo- 
tora.  Payment  of  a  tax  within  thirty  days  of  in 
election  is  inoperative  to  qualify  a  voter.  (Q.  S.) 
Connolly's  Case,  8. 

Inmates  of  the  almshouse  who  do  certain  work  about 
the  place,  and  are  accorded  certain  privileges  in  re- 
turn for  their  work  in  addition  to  being  supplied  with 
food,  lodging,  and  clothing,  are  not  qualified  voters. 
Murray's  Case,  9. 

Ballots.  Ballots  for  a  candidate  for  district  8«^* 
or  printed  on  ward  tickets  are  regular,  and  shonW 
be  counted.    (Q.  S.)    Johnson's  Case,  249. 
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Other  matters.  Art.  VIII.  §  7,  of  the  Constitution 
requiring  uniform  election  laws  does  not,  without  far- 
ther legislation,  repeal  the  Act  of  6  April,  1868,  estab- 
lishing in  Luzerne  and  Wyoming  counties  the  single 
ticket  system  instead  of  the  flag  system  ticket  of  vot- 
ing which  prevails  elsewhere  in  the  State.  Wright  v. 
Barber,  444. 

Parol  evidence  is  admissible  to  show  that  ballots 
cast  for  Simon  Marburger  and  Samuel  Marburger  were 
intended  for  the  same  person,  Simon  M.  being  fre- 
quently known  as  Samuel  M.     Marburger's  Case,  379. 

Pending  a  contested  election  it  is  improper  to  issue 
a  commission  to  the  candidate  returned  as  elected,  and 
the  incumbent  in  oflBce  at  the  time  of  the  election  con- 
tested holds  over  until  the  question  of  who  was  legally 
elected  is  determined.    Barber's  Case,  350. 

Vacancies  in  the  Philadelphia  Councils  should  be 
filled  at  the  next  general  election,  when  the  one  elected 
holds  office  for  the  unexpired  term  of  his  predecessor. 
Brooke  V.  Commonwealth,  416. 

The  respondent  in  a  contested  election  case  is  enti- 
tled to  receive  from  the  petitioner  a  bill  of  particulars. 
Whitehouse  r.  Schalck,  122. 

A  promissory  note  given  by  third  parties  to  a  can- 
didate for  public  office  in  consideration  of  his  with- 
drawal from  the  election  is  void  even  though  the 
amount  of  the  note  be  not  more  than  such  candidate 
has  actually  paid  out  for  election  expenses.  Ham  v. 
Smith,  390. 

EMINBNT  DOMAIN.  Bee  Constitutional  Law  ; 
Roads,  HianwATS  and  Bridges. 

EQUITABLE  ASSIQNMENT.  An  order 
drawn  by  a  cestui  que  trust  upon  a  fund  held  under  a 
spendthrift-son  trust,  though  given  for  a  valuable  con- 
sideration is  inoperative  as  an  equitable  assignment. 
Newton's  Appeal,  521. 

EQUITY.  It^nnotioii.  A  complainant  who 
shows  no  special  injury  and  does  not  allege  irreparable 
damage  is  not  entitled  to  an  injunction  to  restrain  pro- 
ceedings at  law.    Olmsted's  Appeal,  258. 

An  execution  at  law  will  not  be  enjoined  to  await 
the  determination  in  equity  of  an  account  claimed  to 
be  a  set-off  to  the  judgment  upon  which  execution  has 
issued,  unless  in  a  case  where  fraud  is  shown,  or  in  a 
case  where  the  execution  plaintiff  is  insolvent.  (C.  P.) 
Laughlin  v.  Finley,  144. 

Injunction  to  restrain  execution  at  law,  when  errone- 
ous.   Rapp  V,  Hains,  489. 

The  Gas  Trustees  of  Philadelphia  have  full  power  to 
make  reasonable  regulations  concerning  the  form  and 
attachments  of  meters.  One  who  attached  a  patent 
"regulator"  to  a  meter  in  violation  of  these  rules,  has 
no  standing  in  a  court  of  equity  to  obtain  an  injunction 
restraining  the  trustees  from  removing  the  attachment. 
(C.  P.)     Foster  r.  Philadelphia,  269. 

The  word  **Lithogen'*  may  be  appropriated  as  a 
trade-mark,  and  after  such  appropriation,  its  unlawful 
use  will  be  enjoined.    (C.  P.)    Wehn  r.  Krause,  272. 

One  who  takes  title  to  real  estate  to  hold  for  an  un- 
incorporated society  until  a  charter  has  been  obtained, 
will  be  compelled,  at  the  suit  of  the  corporation,  to 
make  transfer  of  the  title,  even  though  in  his  answer 
the  defendant  alh»ges  an  indebtedness  to  him  from  the 
corporation.    (C.  P.)    Fourth  Parish  w.  Wensley,  273. 

Equity  has  jurisdiction  of  the  settlement  of  accounts 
between  the  part  owners  of  a  ship.  (C.  P.)  Endsor 
V,  Simpson,  232. 

Sabrogatioii.  When  a  decedent  pledged  stock  in 
a  life  insurance  company,  upon  which  seventy-five  per 
cent,  of  the  par  value  had  been  paid  in,  as  collateral 
for  a  loan,  and  after  his  death  out  of  the  proceeds  of  a 
policy  on  his  life  the  insurance  company  retain  the 
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remaining  twenty-five  per  cent.,  the  pledgee  is  only 
entitled  to  75  per  cent,  of  the  proceeds  of  the  stock, 
the  balance  belongs  to  the  decedent's  estate.  Myers  r. 
Scully,  307. 

Subrogation  does  not  arise  in  favor  of  a  stranger  who 
voluntarily  pays  a  debt,  but  only  in  favor  of  one  who 
on  some  sort  of  compulsion  discharges  a  demand  against 
a  common  debtor.    Webster's  Appeal,  486. 

Subrogation  is  a  purely  equitable  right  and  will  not 
be  allowed  where  it  will  work  injustice  to  the  rights' of 
others.     lb. 

Receiver,  when  appointed.  A  receiver  pendente 
lite,  will  be  appointed  to  take  the  custody  of  a  fund 
admitted  by  the  agent  of  an  insurance  company  to  be 
in  his  possession,  but  against  which  he  claims  to  set 
off  damages  from  the  loss  of  prospective  salary  and 
commissions  caused  by  his  illegal  dismissal  from  his 
agency,  in  a  case  where  the  plaintiff  shows  probable 
peril  to  the  fund  if  left  in  the  hands  of  the  agent. 
(U.  S.  C.  C.)     Union  Ins.  Co.  v.  Kellogg,  477. 

In  such  case  no  individual  is  necessary  as  receiver, 
the  fund  will  be  ordered  into  the  registry  of  the  court, 
lb. 

Ne  exeat  regno,  writ  of,  when  granted  (U.  S.  C.  C.) 
Ins.  Co.  V,  Kellogg,  477. 

Equity  practioe.  It  is  improper  practice  for  a 
court  to  dismiss  a  bill  in  equity  before  an  answer  or 
demurrer  is  filed  upon  a  hearing  upon  the  bill  and 
afidavits  on  a  motion  to  continue  a  preliminary  in-; 
junction.     Buck  Mt.  Coal  Co.'s  Appeal,  309. 

In  Philadelphia  County  a  bill  for  the  dissolution  oi 
a  partnership  does  not  need  the  certificate  of  counsel 
provided  for  in  the  Act  of  13  October,  1840,  §  19,  that 
the  case  is  of  such  a  nature  that  there  is  no  adequate 
remedy  at  law.     (C.  P.)    Bachman  v.  Einhorn,  250. 

A  non-resident  plaintiff  in  equity  can  be  compelled 
to  give  adequate  security  for  costs,  but  the  proper 
mode  of  accomplishing  this  is  by  formal  motion,  and 
not  by  a  rule  of  course  under  Rule  of  Court  XIV., 
which  applies  solely  to  common  law  actions.  (C.  P.) 
Smoot  V.  Harrah,  147. 

After  an  examiner  has  filed  his  report,  his  functions 
are  at  end  and  he  has  no  power  to  take  further  testi- 
mony without  a  special  order  of  the  court.  (C.  P.) 
Kressler  r.  Williams,  97. 

When  a  bill  in  equity  shows  a  substantial  ground  of 
relief  an  amendment  in  form  will  be  permitted  eveq 
after  the  case  is  heard  in  the  Supreme  Court.  Darling- 
ton's Appeal,  629. 

ERRORS  AND  APPEALS.  "What  the  eab- 
jeot  ol  A  writ  of  error  will  lie  in  all  cases  where  a 
court  of  record  has  given  a  final  judgment  or  made  an 
order  in  the  nature  of  a  final  judgment.  The  setting 
aside  a  sale  of  personal  property  is  a  final  order  or  de 
cree,  and  therefore  reviewable  in  error.  Mackaness  v. 
Long,  374. 

An  appeal  to  the  Supreme  Court  does  not  lie  from  a 
decree  of  the  Quarter  Sessions  in  the  matter  of  opening 
or  widening  a  street  or  road.  Certiorari  is  the  only 
method  of  bringing  up  the  record.  In  re  Chestnut 
Street,  239. 

An  appeal  does  not  lie  to  the  Supreme  Court  from  an 
order  of  the  Common  Pleas  taxing  costs.  McCauley's 
Appeal,  316. 

When  an  auditor  reports  facts  directly  proved  by  the 
witnesses  his  report  is  entitled  to  great  weight,  but 
when  he  reports  deductions  from  such  facts,  such  de- 
ductions are  subject  to  *-eview  by  the  Supreme  Court, 
and  will  be  corrected  if  error  be  discovered.  Hind- 
man's  Appeal,  ^47. 

An  order  setting  aside  a  sheriff's  sale  of  real  estate 
before  the  acknowledgment  of  the  deed  is  a  matter 
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BRRORS  AND  APPEALS— C^a'niu^. 
within  the  discretion  of  the  Court  below,  and  when 
granted  ux>on  the  application  of  one  interested  in  the 
estate  will  not  be  reviewed.   Connelly  v.  Philadelphia, 
161. 

The  refusal  of  the  Orphans'  Court  to  set  aside  a  sale 
of  real  estate  because  of  inadequacy  in  the  price  ob- 
tained at  the  sale  will  not  be  reviewed.  It  is  a  matter 
within  the  discretion  of  the  Court,  and  even  though 
that  discretion  in  the  opinion  of  the  Supreme  Court 
has  not  been  wisely  exercised,  it  will  not  interfere  un- 
less the  record  shows  palpable  and  gross  abuse  of  the 
discretion.    Bowers's  Appeal,  257. 

The  refusal  of  the  Court  of  Quarter  Sessions  to  Jiold 
the  accused  to  bail  pending  a  writ  of  error  by  the  Com- 
monwealth will  not  be  reviewed.  But  where  there  is 
a  doubtful  question  of  law  in  the  case  it  is  better  that 
the  accused  should  be  held  to  bail.  Commonwealth  v, 
Bartilson,  177. 

When  the  parties  without  remonstrance  go  to  the 
jury  on  an  issue  of  fact  raised  by  the  evidence,  the 
Supreme  Court  will  not  reverse  because  the  issue  was 
not  made  in  the  pleadings.  Mathias  v.  Sellers, 
618. 

What  sufficient  error.  In  a  capital  case  even 
though  the  general  tenor  of  the  charge  is  correct  if  the 
Judge  give  an  instruction  on  any  material  question 
which  is  likely  to  bo  misunderstood  by  the  jury  to  the 
disadvantage  of  the  prisoner,  a  new  trial  will  be 
granted.     Pannell  v.  Commonwealth,  481. 

But  in  a  trial  for  burglary  it  is  not  error  for  the 
Judge  to  give  a  strong  expression  of  opinion  upon  the 
facts  which  in  connection  with  the  entire  charge  did 
net  amount  to  a  binding  instruction  but  left  the  ques- 
tion to  the  jury.    Johnston  v.  Commonwealth,  49, 

In  a  capital  case  the  prisoner  in  the  discretion  of  the 
Court  will  be  permitted  to  file  additional  assignments 
of  error  at  bar.    Kehoe  v.  Commonwealth,  81. 

Where  owing  to  irregularities  or  informalities  in  a 
record  coming  up  from  the  Orphans*  Court,  it  is  im- 
possible for  the  Supreme  Court  to  make  an  intelligent 
disposition  of  the  case,  they  will  refer  the  whole  case 
to  an  auditor,  or  at  their  discretion  reverse  the  decree 
and  remit  the  record  for  further  proceedings.  Stewart's 
Appeal,  135. 

Bail  In  error.  New  rule  of  Supreme  Court  concern- 
ing, 81. 

ESCHEAT.  It  is  improper  to  restrain  a  deputy 
escheator  from  proceeding  regularly  in  escheat  when 
the  party  in  possession  of  the  estate  can  make  full  de- 
fence to  the  claim  of  the  Commonwealth  by  traverse  to 
the  inquisition.    Olmsted's  Appeal,  258. 

ESTOPPEL.  By  matters  of  record.  See  Cobpora- 
TiON.     Church  t;.  Fox,  399. 

Against  taking  advantage  of  unconstitutionality  of 
Acts  of  Assembly.  See  Constitutional  Law.  Bidwell 
V,  Pittsburgh,  41. 

Lapse  of  time  will  not  prevent  a  minor,  upon  coming 
of  age,  from  filing  a  bill  of  review  to  reopen  his  guar- 
dian's account.  (O.  C.)  Bessinger's  Estate,  320. 
(C.  P.)    Peters  r.  Kerper,  523. 

Corporation,  when  estopped  by  acts  of  officers.  (C.  P.) 
Kersey  OU  Co.  r.  R.  R.  Co.,  144.  Bank  v.  R.  W.  Co., 
290. 

See  Negligence.    Penna.  R.  R.  Co.'s  Appeal,  22. 

EVICTION.    See  Landlord  and  Tenant. 

EVIDENCE.  CrosB-exnmination,  soope  of. 
In  a  capital  case  great  scope  should  be  given  to  the 
cross-examination,  and  where  a  witness  expresses  a 
X)ositive  opinion  upon  any  subject  it  is  error  to  rule  out 
questions  tending  to  show  that  the  witness  had  not 
sufficient  knowledge  of  the  subject  to  form  an  intelli- 
gent opinion.    Pannell  v.  Commonwealth,  481. 


EVIDENCE — Continued, 

Parol  evidence,  when  admiimfble.  Where  a 
will  is  proved  to  have  been  in  existence  at  the  death 
of  a  testator,  and  ia  afterwards  lost  or  destroyed,  its 
contents  may  be  proved  by  parol  and  admitted  to  pro- 
bata.   Foster's  Appeal,  413. 

Parol  evidence  is  admissible  to  show  that  an  entry 
of  satisfaction  on  a  judgment  in  an  alderman's  docket 
was  made  by  misU^e.  (C.  P.)  EoUock  v.  Palmer, 
474. 

Parol  evidence  is  admissible  to  explain  or  vary  the 
effect  of  a  written  instrument  when  upon  the  faith  of  the 
agreement  resting  in  parol,  the  written  agreement  was 
executed.  Barclay  r.  Wainwright,  163.  (C.  P.)  Robin- 
son r.  Leahy,  318.    (C.  P.)   Coe  v.  Schenkmeyer,  251 

Parol  evidence  is  admissible  to  show  that  a  draft  was 
payable  only  on  the  happening  of  a  oertain  contingency, 
when  no  time  for  payment  is  mentioned  on  its  lace. 
(C.  P.)     Leary  v.  Meredith,  37. 

Parol  evidence  is  admissible  to  show  that  the  grantee 
of  real  estate  **  under  and  subject"  to  the  x>ayin^tof 
a  certain  mortgage  took  it  as  a  dry  trustee  and  that  he 
entered  into  no  agreement  to  pay  the  mortgage.  Girard 
Ins.  Co.  V.  Stewart,  87. 

Parol  evidence  is  admissible  to  show  that  the  gran- 
tee of  real  estate  **  under  and  subject"  to  the  payment 
of  a  certain  mortgage  took  it  with  an  express  agreement 
from  his  vendor  that  he  should  not  be  peraonidly  liaUe 
for  the  payment  of  the  mortgage.  (C.  P.)  Girard  Ins. 
Co.  r.  Addicks,  75. 

Parol  evidence  offered  to  limit  the  operation  of  a 
written  agreement  to  a  particular  time  must  be  both 
clear  and  positive.  Shepler  v,  Scott,  223.  Chartien 
R.  W.  Co.  r.  Hodgens,  313. 

Custom.  Evidence  of  a  custom  at  a  bank  in  dis- 
counting a  joint  and  several  note  to  treat  the  first  ma- 
ker as  principal  and  the  second  as  surety  is  inadmis- 
sible.   Gingrich  v.  Hamaker,  488. 

Evidence  of  a  custom  of  trade,  however  extensive  or 
well  established  it  may  be,  is  inadmissible  if  such  cos- 
tom  is  contrary  to  the  policy  of  the  law.  (C.  P.)  Bank 
r.  Wiegand,  12. 

General  Reputation.  Evidence  of  general  opinion 
of  the  mental  condition  of  one  accused  of  murder,  in 
the  neighborhood  in  which  he  was  born,  raised,  and 
lived  for  many^  years,  is  inadmissible  to  prove  insanity. 
Pannell  v.  Commonwealth,  481. 

Evidence  of  the  general  good  character  of  witnesses 
should  not  be  submitted  to  the  Jury  in  the  absence  of 
evidence  impeaching  such  character.  Turner  p.  Com- 
monwealth, 497. 

Hearsay.  Although  a  prisoner  has  introduced  evi- 
dence of  general  good  character  it  is  error  to  admit 
evidence  that  his  family  had  frequently  been  heard  to 
complain  of  his  cruelty  toward  them.  Snyder  r. 
Commonwealth,  397.  v 

Evidence  that  a  witness  had  previously  related  the 
same  story  to  other  parties  ante  litem  motam  is  admis- 
sible after  the  witness's  character  for  veracity  has  been 
impeached.    Hester  v.  Commonwealth,  213. 

Res  gestae.  Statements  made  by  a  prisoner  to 
outside  parties  relative  to  his  return  home  and  sur- 
render into  custody  cannot  be  made  evidence  <m,  the 
principle  of  res  gestae.    lb. 

Declarations  made  by  one  brutally  assaulted  who 
died  within  two  days  from  the  effects  of  the  assault  are 
admissible  as  dying  declarations  against  his  assailants 
when  tried  for  murder.    Kehoe  v.  CoDunonwealth,  SI. 

Evidence  of  previous  illicit  interootirse  between  the 
prisoner  and  the  deceased  is  admissible  when  it  he- 
comes  a  link  in  the  chain  of  circumstances  otmnecting 
the  prisoner  with  the  murder.  Turner  r.  CommoB- 
wealth,  497. 
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Ea^erts.  In  an  issne  devisavit  vel  non  the  testi- 
mony of  medical  experts  who  have  had  no  personal 
acquaintance  with  the  testator  and  unaccompanied  by 
the  facts  npon  which  their  testimony  is  based  is  of  little 
value.     (O.  C.)     Palmer's  Estate,  542. 

The  testimony  of  medical  experts  upon  questions  of 
insanity  is  of  great  value  in  criminal  cases,  and  when 
competent  experts  have  testified  intelligently,  the  Court 
should  not  tell  the  jury  that  they  doubt  whether  much 
aid  will  be  derived  from  the  expert  testimony.  Pan- 
nell  V.  Commonwealth,  481. 

Competenoy  of 'WitnessaB.  Although  a  plaintiflf 
is  not  a  competent  witness  in  an  action  against  an  exe- 
cutor, his  affidavit  is  admissible  on  a  motion  to  con- 
tinue a  special  injunction.  (C.  P.)  Buchanan  v, 
Strepler,  289. 

Where  several  persons  are  jointly  indicted  and  sepa- 
rate trials  are  awarded,  one  who  has  not  been  tried  is 
not  a  competent  witness  for  one  of  the  others  on  trial. 
Kehoev.  Commonwealth,  81. 

A  oonvicted  fnlou  who  has  received  the  pardon  of  the 
Governor  is  a  competent  witness,  and  the  question  of 
whether  the  rules  of  the  Board  of  Pardons  have  been 
complied  with  will  not  be  considered  by  the  Courts. 
Hester  r.  Commonwealth,  213. 

Before  the  testimony  of  an  accomplice  is  accepted  it 
should  be  corroborated  by  unimpeachable  testimony 
in  some  material  part,  but  it  is  not  necessary  that  such 
corroboration  should  be  by  direct  testimony.  It  may 
be  by  circumstances  which  satisfy  the  jury  of  the  fact. 
Hester  v.  Commonwealth,  213. 

Book  Entries.     See  Affidavit  of  Defence  Law. 

A  book  kept  by  a  clerk  under  the  supervision  of  his 
master  is  admissible  to  charge  the  master  with  rents 
which  he  was  employed  to  collect.  (0.  C.)  P.  M. 
Hanbest's  Estate,  429. 

Other  matters.  A  note  given  by  trustees  of  a  reli- 
gious corporation  for  borrowed  money  is  admissible  in 
an  action  against  the  corporation  even  though  no  ex- 
press power  was  given  in  the  charter  to  issue  negotiable 
paper.     Church  v.  Caughey,  421. 

Answers  of  a  witness  to  questions  put  on  cross-ex- 
amination not  connected  with  the  cause  or  with  the 
parties  are  not  subject  to  contradiction.  Hester  v. 
Commonwealth,  213. 

A  receipt  signed  **  A,  by  his  agen^  B,"  is  competent 
evidence  of  the  fact  that  the  agent  received  the  money 
stated  in  it.     Watson  v.  Grier,  248. 

EZAMINSR'SFEE.  By  whom  payable.  Dyre's 
EsUte,  455. 

EZBCT7TION.  Writs  of  execution  in  the  United 
States  Circuit  Court  in  a  State  divided  into  districts 
run  directly  from  one  district  into  another.  (U.  S.  C. 
C.)    Prevost  v.  Gorrell,  152. 

Exemption.  Watchmen,  messengers,  and  em- 
ploy^ in  the  sherifTs  office  are  not  such  disinterested 
perbons  as  are  competent  appraisers  under  the  act  of  9 
April,  1849.     (C.  P.)     Posey  v.  Loutey,  291. 

Where  an  interest  in  a  partnership  has  been  levied 
on  and  the  defendant  claims  it  is  exempt,  which  claim 
the  sheriff  refuses  to  allow,  the  Court  will  not  make  a 
peremptory  order  on  the  sheriff  to  allow  the  claim.  (C. 
P.)    Thornton  v.  Hotel  Co.,  428. 

A  piano  rented  is  exempt  from  levy  or  distress  for 
rent,  and  a  notice  given  by  the  owner  one  day  after  a 
distress  is  in  time.     (C.  P.)     Wireman  v,  Ditson,  428. 

Effect  of  staying  fl.  &.  Where  a  levy  under  a  fi. 
la.  has  been  made  on  real  estate  and  the  writ  is  then 
stayed  by  the  plaintiff's  attorney,  a  certified  copy  of 
the  fl.  fa.  may  afterwards  be  given  to  the  sheriff  upon 
which  an  inquisition  can  be  had,  and  a  vend.  ex. 
issued,  ^fter  an  acknowledgment  d(  tlie  sheriff's  deed 


EXECUTION— C(m/mu«</. 

under  this  execution  the  regularity  of  the  process  for 
the  sale  will  not  be  inquired  into.  McLaughlin  v,  Mc- 
Laughlin, 515. 

When  a  fi.  fa.  is  stayed  by  order  of  Court  pending  a 
rule  to  open  a  judgment  before  actual  levy,  the  lien  of 
the  execution  is  lost  as  against  subsequent  executions 
even  though  the  rule  to  open  the  j  udgment  be  subse- 
quently discharged.    Sturges'  Appeal,  445. 

InquiBition.  Where  a  levy  is  made  npon  a  life 
interest  in  real  estate,  it  is  the  duty  of  the  jury  of  in- 
quisition to  find  the  yearly  value  of  the  estate.  (C.  P.) 
Donahue  v,  Helme,  539. 

Although  it  is  not  necessary  that  the  face  of  n 
sheriff's  return  to  a  fi.  fa.  upon  real  estate  should  show 
that  notice  of  the  inquisition  was  given  to  the  defend- 
ant, when  the  fact  of  notice  is  questioned  the  sheriff 
should  be  ready  with  proof  of  notice  and  in  the  ab- 
sence of  proof  that  such  notice  was  given  a  rule  to  set 
aside  an  Inquisition  will  be  made  absolute.  (C.  P.) 
Huddy  V.  Jones,  491. 

Interpleader.  A  married  woman,  although  she  has 
taken  the  benefit  of  the  Act  of  1872  ecuring  her  sepa- 
rate earnings,  is  not  competent  to  give  her  own  bond 
in  a  sheriff's  interpleader.  (C.  P.)  Ward  v.  Whitney, 
492. 

The  -plaintiff  In  a  feigned  issue  framed  under  the 
sheriffs  interpleader  act  assumes  the  onus  of  proving 
his  title  to  the  property  levied  on,  and  if  he  fails  a 
non-suit  may  properly  be  entered,  but  where  any  fair 
question  of  fact  upon  the  evidence  arises  it  should  be 
submitted  to  the  jury.    Dale  v.  Pierce,  206. 

Bail  in  error  upon  a  writ  of  error  to  a  judgment  upon 
a  sheriff's  interpleader  issue  are  only  liable  for  the 
costs  of  the  feigned  issue.    Guyer  v.  Spotts,  226. 

Attachment-ezecntion.  Advances  due  to  the 
defendant  under  a  contract  for  a  building  operation  are 
the  subject  of  attachment-execution,  although  the 
buildings  have  not  been  completed.  (C.  P.)  Kelly  v, 
Snyder,  39. 

When  the  creditors  of  one  entitled  to  share  in  the 
distribution  of  a  decedent's  estate  attach  it  in  the 
hands  of  the  executors  as  garnishees,  the  Court  in  dis- 
tributing will  award  such  distributive  share  to  the 
attaching  creditors  and  enforce  the  award  by  an  order 
to  pay.     (0.  C.)    Downing's  Estate,  544. 

After  such  award  a  claim  by  the  defendant  for  $300 
exemption  is  too  late.    (0.  C.)   Downing's  Estate,  544. 

A  seat  in  the  Philadelphia  Stock  Exchange  is  not 
the  subject  of  attachment-execution.  (C.  P.)  Panooast 
V.  Houston,  36. 

There  iff  no  priority  between  writa  of  attachment- 
execution  placed  in  the  sheriff's  hands  and  served  on 
the  same  day.    Baldwin's  Appeal,  457. 

A  defendant  is  entitled  to  $300  exemption  out  of 
funds  attached  in  the  hands  of  garnishees.  (C.  P.) 
Thomas  v.  Born,  362. 

A  defendant  cannot  come  in  and  contradict  the  an- 
swers of  the  garnishees.   (C.  P.)    Cole  v,  Bowden,  296. 

A  judgment  in  an  attachment-execution  in  favor  of 
the  garnishee  is  not  a  bar  to  a  future  action  npon  the 
same  subject  matter  brought  by  the  defendant  in  the 
first  action  as  plaintiff  against  the  garnishee  as  de- 
fendant.    Ruff  V.  Ruff,  181. 

Sheriff's  sale.  A  Court  has  no  ])ower  upon  the 
application  of  the  sheriff  after  the  return  day  of  the 
writ  to  set  aside  a  sale  of  personal  property  regularly 
and  fairly  made  where  the  sheriff  has  given  possession 
of  the  property  sold  to  the  purchaser,  the  plaintiff  in 
the  execution,  and  settled  with  him  without  receiving 
cash  by  crediting  the  purchase-money  upon  the  writ, 
though  it  subsequently  appears  that  there  were  liens 
upon  the  property  sold  prior  to  that  of  the  execution 
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plaintiff.  An  order  setting  aside  a  sale  under  these 
circumstances  will  be  rerersed  by  the  Supreme  Court. 
Mackaness  r.  Long,  374. 

DiBtrlbntion  of  proceeds  of  personalty.  The 
sheriff  cannot  pay  into  court  the  proceeds  of  a  sale  of 
personalty  without  the  permission  of  CJourt,  which  will 
only  be  granted  when  some  doubtful  question  arises 
concerning  the  distribution.  Where  there  is  no  such 
question,  it  is  the  duty  of  the  sheriff  to  distribute  with- 
out delay.     (C.  P.)     Marble  Co.  v.  Burke,  124. 

Where  there  are  conflicting  claims  for  wages  and 
rent  on  the  proceeds  of  sale  of  personalty,  the  sheriff 
will  be  permitted  to  pay  the  fund  into  court.  (C.  P.) 
Eockenderfer  v.  Fiegel,  404. 

Landlord's  priority.  Where  a  levy  is  made  on 
personal  property  under  a  number  of  executions,  and 
the  proceeds  of  the  sale  are  not  sufficient  to  satisfy  all, 
the  landlord's  claim  on  the  proceeds  for  rent  due  is  to 
be  reckoned  up  to  the  date  of  the  levy  made  on  that 
execution  which  was  the  last  to  participate  in  the  fund. 
Learning's  Appeal,  221. 

A  landlord  is  entitled  to  distrain  on  all  property 
found  on  the  demised  premises.  Whether  it  be  the 
goods  of  the  husband  or  wife  is  immaterial.  Trimble's 
Appeal,  396. 

Sale  of  real  estate,  when  set  aside.  Although 
the  Court  is  of  opinion  that  a  mortgage  has  not  been 
divested  by  a  sherifTs  sale,  if  there  is  sufficient  doubt 
upon  the  question  to  throw  a  cloud  upon  the  future 
lien  of  the  mortgage  the  sale  will  be  set  aside,  the 
mortgagee  being  put  upon  such  equitable  terms  as  the 
Court  in  its  discretion  may  direct.  (C.  P.)  Merriman 
V.  Richardson,  9. 

A  sale  of  real  estate  may  be  set  aside  before  the 
acknowledgment  of  the  sheriff's  deed,  or  during  the 
term  of  court  in  which  the  sale  took  place,  where  there 
is  reason  to  believe  that  the  rights  of  a  lien  creditor 
have  been  compromised  through  fraud  or  mistake. 
Connelly  v.  Philadelphia,  161. 

A  lumping  sale  will  not  be  set  aside  unless  the 
Court  is  shown  that  a  better  price  could  be  obtained 
for  the  properties  if  sold  separately.  (C.  P.)  Hughes 
V.  Calvert,  98. 

Distribution  of  proceeds.  See  Equitt.  Webster's 
Appeal,  486.  Building  Associations.  Weiss's  Appeal, 
423. 

Rights  of  purchasers  as  landlords.  A  pur- 
chaser at  sheriff's  sale  may  maintain  use  and  occupa- 
tion against  the  occupant  of  premises  purchased  at 
sheriff^s  sale,  even  though  the  purchaser  immediately 
after  the  sale  gives  such  occupant  notice  to  quit  at  the 
expiration  of  three  months.  (C.  P.)  Building  Asso- 
ciation V.  Frisdjen,  318. 

EXECUTORS  AND  ADBONISTRATORS. 
See  Decedents'  Estates. 

EXECUTOR7  CONTRACT.  An  action  can  be 
maintained  upon  a  contract  for  services  by  a  servant 
illegally  discharged  before  the  time  of  service  expires, 
and  upon  a  copy  of  such  a  contract  being  filed  j  udg- 
ment  will  be  given  for  want  of  an  affidavit  of  defence. 
(C.  P.)     Strauch  v.  Land  Co.,  472. 

EXEMPTION.    See  Exbgutioii. 

Widows,  claim  of.     See  Decedents'  Estates. 

EXPERT  TESTIMONY.    See  Evidence. 

FACTORS  Money  of  a  consignor  in  the  posses- 
sion of  a  factor  who  dies  insolvent,  if  traced  into  the 
latter's  bank  account,  does  not  lose  its  trust  quality  by 
the  deposit  being  made  in  the  factor's  own  name.  (O. 
C.)     Cox'B  Estate,  474. 

FALSE  REPRESENTATIONS.    See  Deceit. 

FARM  LANDS,  Taxation  of.  See  Cohbtitutional 
Law.    Kelly  v,  Pittsburg,  324. 


FEES.  See  Attorney  and  Cuent.  Freeman  v, 
Shreve,  246. 

Prothonotary's.  See  CoNSTrruTioNAL  Law.  Perot's 
Appeal,  203. 

Examiner's,  by  whom  payable.    Dyre's  Estate,  455. 

FEIGNED  ISSUE.  Under  sheriff's  inter- 
pleader.    See  Execution. 

FEME    SOLE   TRADER.     See  Husband  and 

FINES  AND  PENALTIES.  Action  for  ex- 
eluding  negro  from  car.  See  Common  Carrier,  Cen- 
tral R.  R.  Co.  V,  Green,  300. 

FOREIGN  ADMINISTRATOR.  See  Decb. 
dent's  Estates.     (0.  C.)    Cox's  EsUte,  474. 

Action  against,  where  cognizable.  See  Dbcedents* 
Estates.    Magraw  v.  Irwin,  557. 

FOREIGN  ATTACHMENT.  A  receiver  of  a 
foreign  corporation  appointed  in  another  State  may  be- 
come plaintiff  in  a  foreign  attachment,  and  thereby 
acquire  a  valid  lien  unless  his  claim  come  in  conflict 
with  the  rights  of  our  own  citizens.  Bagley  r.  R.  R. 
Co.,  263. 

QufBre. — ^Whether  a  foreign  corporation  can  be  made 
garnishee  in  a  foreign  attachment.  (C.  P.)  Meylert 
V.  White,  342. 

FOREIGN  INSURANCE  COMPANY.  Ser- 
vice  of  process  on.  See  Insdrance.  SchoUeiiberger  p. 
Ins.  Co.,  405. 

Effect  of  local  custom  on.  See  Insura'^ce.  Girard 
Ins.  Co.  V.  Mutual  Ins.  Co.,  173. 

FOREIGN  JUDGMENT.  In  an  action  on  a 
judgment  obtained  in  a  court  of  competent  jurisdiction 
in  a  sister  State,  the  same  faith  and  credit  must  be 
given  to  it  as  by  law  or  usage  it  has  in  the  Courts  of 
the  State  in  which  it  was  entered.  (C.  P.)  Johnson 
V.  Dobbins,  537. 

Action  on.  See  Affidavft  of  Defence  Law.  Hart- 
man  V.  Manufacturing  Co.,  502. 

FORFEITURE.  See  Insurance.  Girard  Ins.  Co. 
V,  Mutual  Ins.  Co.,  173. 

FRAUD.  Conatmotive.  See  Trusts  and  Tsrs- 
tees.    Darlington's  Appeal,  529. 

Even  though  there  be  no  actual  fraud  the  purchase 
by  a  trustee  of  assets  of  a  trust  estate  is  a  legfal  fraud, 
and  he  will  be  held  accountable  for  all  profits  derived 
from  the  transaction.     (C.  P.)     Peters  v.  Kerper,  623. 

An  assignment  obtained  without  full  disclosure  and 
explanation,  by  a  mother  from  a  daughter,  of  all  inte- 
rest in  her  father's  estate,  will  be  avoided  in  equity. 
McMurray  r.  Davis,  305. 

See  Deceit 

FRAUDS  AND  PERJURIES,  Statute  ot 
Where  one  having  a  bona  fide  claim  to  land,  whether 
valid  or  not,  is  induced  to  rely  on  the  verbal  promise 
of  another  that  he  will  purchase  an  outstanding  title 
at  sheriflfs  sale  for  the  benefit  of  the  former,  the  latter 
if  he  refuse  to  convey  such  sheriffs  title  will  be  re- 
garded in  equity  as  a  trustee  ex  maleficio.  Wolford  r. 
Herrington,  260. 

In  order  to  take  a  parol  contract  for  the  sale  of  lands 
out  of  the  operation  of  the  statute  of  frauds,  its  terms 
must  be  shown  by  full,  complete,  satisfactory,  and  in- 
dubitable proof.  In  addition  to  which  exclusive  and 
continuous  possession  must  have  been  taken  under  the 
contract,  and  the  position  of  the  vendee  mast  be  such 
by  reason  of  his  performance  of  the  contract,  that  he 
could  not  be  compensated  in  damages  if  the  same  were 
rescinded.     Hart  v.  Carroll,  376. 

Parol  promise  to  pay  the  debt  of  another.  Where 
one  makes  a  parol  promise  to  pay  the  debt  of  anoth<*r 
out  of  funds  transferred  to  the  promisor  for  the  purpose, 
such  promise  is  not  within  the  statute  of  frauds.  Jus- 
tice r.  Tall  man,  90. 
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GAS  "WORKS.  The  trustees  of  the  Philadel- 
phia Gas  Works  have  power  to  make  all  reasonable 
regulations  concerning  the  nse  of  gas  and  form  of 
meters  in  the  houses  of  citizens.  (C.  P.)  Foster  v. 
Philadelphia,  269. 

GIFT.  Where  one  upon  the  point  of  death  hands 
to  his  wife  a  pocket  book  containing  $2800,  sajing 
**here,  Mom.,  take  this,"  it  does  not  operate  as  a  gift 
inter  vivos,  or  a  donatio  mortis  causa  of  the  money. 
(0.  C.)  Bowker's  Estate,  493. 

A  paper  not  executed  so  as  to  be  a  valid  will  of  a 
married  woman  cannot  be  made  operative  as  evidence 
of  a  gift,  nor  will  an  endorsement  upon  it  by  her  hus- 
band promising  to  carry  out  the  instructions  of  the 
paper  render  him  personally  liable.  Long's  Appeal, 
309. 

GOOD-FRID  A7.  When  the  twenty  days  allowed 
by  law  for  an  appeal  from  a  magistrate  expire  on  Good- 
Friday  an  appeal  taken  the  day  following  is  in  time. 
Linville  v.  Dalsnm,  628. 

GOVBRNOR.  When  privileged  from  subpcena 
and  process.  See  Constitutional  Law.  Hartranft*s 
Appeal,  105. 

GRAND  JURT'.  Power  of.  See  Constitutional 
Law.     Hartranft*8  Appeal,  105. 

GROUND  RENT.     See  Landlord  and  Tenant. 

GUARDIAN  AND  WARD.  The  right  of  a 
minor  over  the  age  of  fourteen  years  to  choose  a  giiar- 
dian  is  absolute,  and  is  not  lost  by  a  mere  statement 
made  upon  reaching  that  age  of  satisfaction  with  a 
previously  appointed  guardian.  (0.  C.)  Lewry's 
Estate,  475. 

Although  a  mother  cannot  by  will  appoint  a  g^iardian 
for  her  minor  children,  where  property  is  by  her  will 
left  to  one  styled  guardian  but  whose  duties  are  in 
teality  those  of  trustee,  the  Court  will  not  require  him 
to  surrender  possession  of  the  trust  estate  in  his  hands 
to  a  guardian  chosen  by  a  minor.  (0.  C.)  Cole- 
hower's  £state,  343.     See  Estoppel. 

HEIRLOOMS.  Family  pictures.  Moseley's  Es- 
tate, 1(12^ 

HIGH  WAT.  Liability  of  owners  of  property  ad- 
jacent to,  for  nuisance  on.  See  Kbqliobncb.  Harrison 
V.  Collins,  464. 

See  Roads,  Hiobwats,  and  Bbidobs. 

HOLIDAT,  Pabllo.    See  Good-Fbidat. 

HUSBAND  AND  WIFE.  A  relation  between 
a  man  and  woman  shown  to  have  been  illicit  at  the 
commencement  is  presumed  to  continue  so  until  proof 
of  change,  and  such  relation  raises  no  presumption  of 
marriage.    Hunt's  Appeal,  333. 

Cohabitation  and  reputation  are  not  marriage,  but 
merely  circumstances  from  which  a  marriage  may  be 
presumed ;  this  presumption  may  be  rebutted  by  proof 
that  no  marriage  in  fact  ever  took  place  between  the 
parties.    Hunt's  Appeal,  333. 

The  issue  of  a  marriage  void  by  the  laws  of  the  State 
Sn  which  it  takes  place  being  illegitimate  are  illegiti- 
mate in  Pennsylvania.    Smith  r.  Thornton,  372. 

Rights  and  liabilities  of  husband.  A  husband 
is  not  liable  on  a  note  given  by  his  wife  for  the  purpose 
of  carrying  on  trade,  even  though  the  goods  were  pur- 
chased with  his  approbation  ;  it  must  be  shown  that  the 
note  was  issued  by  his  authority.  (C.  P.)  Morgan  r. 
Ludecker,  491. 

A  promise  made  by  the  debtor  of  a  deceased  wife  to 
her  husband  before  he  had  taken  out  letters  of  admin- 
istration is  sufficient  to  toll  the  running  of  the  statute 
of  limitations.    Keely  v.  Wright,  241. 

In  all  contracts  made  between  husband  and  wife,  the 
burden  of  proof  is  upon  the  husband  to  show  the  ut- 
>nost  good  faith  on  his  part,  and  to  establish  the  per- 


HUSBAND  AND  'WIPB^Continued. 
feet  fairness,  adequacy,  and  equity  of  the  contract. 
If  this  is  not  proved,  any  contract  between  husband 
and  wife  will  be  avoided.    Darlington's  Appeal,  529. 

Conclusiveness  of  magistrate's  certificate.  Where  the 
rights  of  innocent  purchasers  have  not  intervened,  a 
certificate  by  a  magistrate  of  a  married  woman's  ac- 
knowledgment of  a  conveyance  of  her  separate  estate 
is  not  conclusive  when  her  heirs  attack  the  convey- 
ance upon  the  ground  of  fraud  and  undue  influence 
exercised  over  her  by  her  husband.  Darlington's  Ap- 
peal, 629. 

Dcwer.  The  Orphans'  Court  have  jurisdiction  in 
partition  upon  the  petition  of  a  widow  to  order  a  sale 
of  her  husband's  real  estate,  though  there  be  but  one 
heir.    Steel's  Appeal,  503. 

Rights  of  wife.  A  husband  can  sue  in  the  right 
of  his  wife  in  covenant  upon  an  agreement  under  seal, 
executed  by  his  wife  and  the  defendant,  although  he 
was  not  a  party  to  the  instrument,  but  signed  as  a  wit- 
ness.    (C.  P.)     Linden  r.  Kelly,  627. 

Disabilities  and  liabilitieB  of  wife.  Mechanics* 
lien  against  estate  of  married  woman,  when  valid.  (C. 
P.)     Atkinson  v.  Schuyler,  448. 

The  chattels  of  a  wife  on  premises  demised  to  her 
husband  are  subject  to  distress  by  the  landlord. 
Trimble's  Appeal,  396. 

A  married  woman  who  has  taken  the  benefit  of  the 
Act  of  3  April,  1872,  does  not  thereby  become  a  feme 
sole  trader,  nor  is  her  capacity  to  make  a  binding  con- 
tract thereby  increased.  (C.  P.)  Ward  r.  Whitney, 
492. 

The  right  of  a  married  woman  to  make  a  will  of  her 
separate  estate  rests  upon  statute,  and  its  provisions 
must  be  strictly  complied  with.    Long's  Appeal,  309. 

How  far  bound  by  submission  to  arbitration.  See 
Abbitratiok.    Darlington's  Appeal,  529. 

See  Divorce. 

Illegitimates.  The  Act  of  27  April,  1855,  merely 
enables  illegitimate  children  to  inherit  from  their 
mother,  or  the  mother  ftrom  the  children.  It  does  not 
legitimate  bastards.  Hence,  one  illegitimate  cannot 
iiiSierit  from  an  illegitimate  brother  or  sister.  Wolte- 
mate^s  Appeal,  380. 

IMPROVEMENT  LEASE.  What  constitutes. 
See  Mkcuanics'  Liens.    Barclay  v.  Waiuwright,  162. 

INFANTS.  Although  a  mortgage  given  by  an  in- 
fant is  voidable,  the  privilege  is  a  personal  one,  and 
where  the  infant  waives  his  right  to  avoid  the  instru- 
ment, the  terre  tenant  cannot  take  advantage  of  his 
infancy.     (C.  P.)    Love  r.  Dobson,  359. 

See  Guardian  and  Ward,  Parent  and  Child. 

INJUNCTION.     See  Equitt. 

To  restrain  corporation  from  mortgaging  its  fran- 
chises.   See  Corporation.    Kemble  v.  P.  R.  Co.,  172. 

To  restrain  collection  of  tax.  See  Taxation.  Bank 
r.  Reese,  344.     Allen  v.  Luxerne,  229 

INNKEEPER.     See  Bailment. 

INSANIT7.    See  Crimes,  Contract,  Insfrance. 

INSOLVENTS.  A  bond  given  by  an  insolvent 
debtor  is  forfeited  unless  he  be  discharged  at  the  next 
term  of  court,  or  show  a  regular  continuance  of  his 
case.     (C.  P.)    Kindt  r.  McDonald,  38. 

INSURANCE,  Fire.  Original  process  in  a  suit 
by  a  citizen  of  Pennsylvania  against  a  foreign  insurance 
company  may  issue  out  of  the  United  States  Circuit 
Court,  and  be  served  upon  a  resident  agent  appointed 
under  the  Act  of  4  April,  1873.  (U.  S.  Sup.  C.)  Schol- 
lenberger  v.  Ins.  Co.,  405. 

A  policy  taken  out  in  good  faith  upon  property  to 
which  the  insured  believes  he  has  a  good  title  is  not 
vitiated  by  want  of  insurable  Interest,  by  proof  that 
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INSURANCE — Continued. 

the  title  of  the  iusured  was  bad.    Ins.  Co.  v,  Robinson, 

389. 

A  claase  in  a  policy  that  the  amount  of  loss  shall  on 
request  be  ascertained  by  arbitrators,  and  that  no  suit 
shall  be  brought  until  after  award  made,  is  not  a  bar 
to  a  suit  on  the  policy  for  the  loss,  even  though  an 
arbitration  is  pending.  (U.  S.  Sup.  C.)  Sohollenberger 
V.  Ins.  Co.,  360. 

A  condition  written  on  the  back  of  a  policy  of  insur- 
ance, though  unsigned,  is  binding  upon  the  insured, 
if  reference  be  made  thereto  in  the  body  of  the  policy. 
Kensington  Bank  v.  Yerkes,  159. 

A  policy  with  a  condition  that  should,  at  any  time, 
an  incumbrance  fall  or  be  executed  upon  the  property 
insured,  sufficient  to  reduce  the  real  interest  of  the  in- 
sured to  a  sum  below  the  amount  insured,  is  vitiated 
by  the  confession  of  a  judgment  greater  in  amount  than 
the  value  of  the  property,  though  no  execution  ever 
issued  ux>on  such  judgment.     lb. 

Life.  A  policy  of  life  insurance,  providing  that  it 
should  become  void  if  the  insured  should  die  by  sui- 
cide, is  not  avoided  by  the  self-destruction  of  the  in- 
sured when  insane,  though  intending  to  take  his  own 
life,  and  conscious  that  death  would  result  from  his 
act.     Ins.  Co.  v.  Groom,  433. 

When  a  general  dividend  upon  policies  has  been  de- 
clared by  a  life  insurance  company  sufficient  in  amount 
to  cover  an  accruing  premium,  the  company  cannot 
enforce  a  forfeiture  of  the  policy  for  a  non-payment  of 
the  premium  in  cash,  even  though  the  exact  amount 
of  such  dividend  to  be  apportioned  on  each  policy  has 
not  been  ascertained  at  the  time  of  default.  Girard 
Ins.  Co.  V,  Mutual  Ins.  Co.,  173 

An  insurance  company,  whose  custom  it  was  to  send 
a  notice  to  the  insured  of  premiums  'as  they  aoorued, 
and  to  receive  premiums  within  thirty  days  after  fall- 
ing due,  if  the  insured  continued  in  good  health,  can- 
not, by  omitting  to  send  notice,  whereby  the  insured 
failed  to  tender  his  premium  until  the  day  following 
its  maturity,  declare  the  policy  forfeited.    lb. 

Where  a  jwlicy  has  been  improperly  declared  for- 
feited, it  is  not  incumbent  upon  the  insured  to  make 
tender  of  the  subsequent  accruing  premiums.     lb. 

A  foreign  insurance  company  doing  business  here  by 
a  resident  agent  is  bound  by  the  customs  of  the  place, 
as  much  as  if  their  principal  office  was  located  here, 
lb. 

A  mutual  company,  issuing  a  policy  upon  the  receipt 
of  a  promissory  note  from  the  assured  for  the  amount 
of  the  first  premium,  is  not  liable  upon  the  policy  in 
the  event  of  the  non-payment  of  the  note  at  maturity. 
Kerns  v.  Ins.  Co.,  134. 

A  recital  of  the  payment  of  premium  in  the  policy- 
is  of  no  effect  when  the  fact  is  shown  to  be  otherwise, 
lb. 

In  an  action  against  an  insurance  company  for  refusal 
to  deliver  a  paid-up  policy,  the  plaintiff  is  only  entitled 
to  recover  such  damages  as  he  has  actually  suffered. 
Price  V.  Ins.  Co.,  250. 

INTEREST.     See  Legacies,  Usubt. 

INTERPLEADER.    See  Execution. 

INTESTATE  LAW.  An  estate  of  inheritance 
in  real  estate  cannot  pass  to  one  who  is  not  of  the  blood 
of  the  first  purchaser.  A  devisee  under  a  will  who 
also  would  be  entitled  to  the  land  under  the  intestate 
law  is  not  a  propositus  from  whom  a  new  line  of  descent 
begins.     (0.  C.)     Eckert's  Estate,  451. 

A  sale  in  partition  does  not  work  a  conversion  of  the 
proceeds  of  the  real  estate  into  personalty,  but  upon  a 
seeond  descent  it  5s  to  be  distributed  as  personalty.    lb. 

An  adopted  child  is  not  entitled  to  inherit  from  the 
Adopted  parent  land  which  has  been  devised  to  such 


INTESTATE  LAVT— Con/inwcrf. 
parent  by  an  ancestor,  whose  heir  the  parent  would 
have  been  under  the  intestate  laws.  The  rule  that 
only  he  who  is  of  the  blood  of  the  first  purchaser  can 
inherit,  enforced  and  applied.  (C.  P.)  Johnson  v. 
Whiteall,  31. 

See  Illegitimates.    Woltemate's  Appeal,  380. 

ISSUE.  Devisavlt  vel  non,  when  awarded.  See 
Will,  Execution. 

JOINT     AND      SEVERAL      CONTRACT. 

Where  a  bond  is  joint  and  several  the  obligee  can  sue 
either  obligor  without  joining  the  other,  and  hence  an 
indebtedness  arising  out  of  such  a  bond  may  be  set  off 
by  the  obligee  in  an  action  against  him  by  one  obligor 
upon  an  independent  transaction.  Domestic  Sewing 
Machine  Co.  v,  Saylor,  287. 

JOINT  DEBTORS.  Where  one  of  two  joint 
debtors  is  released  in  Indiana  for  a  debt  contracted  in 
Pennsylvania,  the  other  cannot  set  up  such  release  as 
a  discharge  of  the  debt  in  an  action  brought  in  Penn- 
sylvania, although  in  Indiana  a  release  of  one  joint 
debtor  operates  as  a  discharge  of  the  other.  Green- 
wait  V,  Kaster,  140. 

JOINT  OWNERS  OF  VESSELS.  ReUtion- 
ship  between.     See  Ships  and  Shippiko. 

JOINT  TENANTS.  The  Act  of  31  March,  1812, 
abolishing  survivorship  in  joint  tenancy  applies  to 
legacies  as  well  as  devises.    Yard's  Appeal,  175. 

JUDGMENT.  Scire  facias  upon,  when  in  time  to 
preserve  lien  of.    Reynolds's  Appeal,  184. 

A  judgment  against  an  heir  obtained  before  the 
death  of  the  ancestor  is  not  a  lien  upon  the  heir's  in- 
terest in  the  land.     (0.  C.)     GLeen's  Estate,  319. 

Where  a  State  is  divided  into  districts  of  the  United 
States  Courts,  a  judgment  obtained  in  one  district  is  a 
lien  upon  the  lands  of  the  defendant  throughout  the 
State  (U.  S.  C.  C).     Prevost  r.  Gorrell,  151. 

A  judgment  will  be  opened  when  it  is  shown  to  in- 
clude usurious  interest.  (C.  P.)  Foulds  v.  Haubert, 
291. 

'Where  a  Judgment  is  ojwned  it  is  vacated  except  for 
purposes  of  lien.    Ham  v.  Smith,  390. 

See  Execution. 

JUDICIAL  SALE.  The  setting  aside  of  a  judi- 
cial sale  of  real  estate  is  a  matter  within  the  discretion 
of  the  Court  below,  and  will  not  be  reviewed  by  the 
Supreme  Court  unless  the  record  show  a  palpable  and 
gross  exercise  of  the  discretion.  Bowers's  Appeal,  257. 
Connelly  v.  Philadelphia,  161. 

But  a  Court  has  not  power  to  set  aside  a  sale  of  per- 
sonalty after  delivery  of  the  articles  sold  to  the  pur- 
chaser, and  a  settlement  by  him  with  the  sheriff. 
Mackaness  v.  Long,  374. 

See  Execution.     Partitiok. 

JURISDICTION.  An  action  against  a  foreign 
canal  company  for  injuries  to  the  plaintiff's  baiige 
through  the  neglect  of  the  defendant  to  keep  the  bankB 
of  their  canal  in  repair  is  local,  and  must  be  brooght 
in  the  State  where  the  canal  is  looated.  Moyer  v. 
Canal  Co.,  233. 

The  jurisdiction  of  the  common  law  courts  cannot 
be  ousted  by  an  agreement  in  a  policy  of  insurance  to 
refer  the  amount  of  damage  to  arbitrators.  (U.  S.  C.  C.) 
Schollenberger  r.  Ins.  Co.,  360. 

The  Courts  of  this  State  have  no  jurisdiction  in  an 
action  by  a  non-resident  against  a  foreign  administrator 
having  no  assets  in  the  State.    Magraw  v.  Irwin,  557. 

See  Courts. 

JUSTICE  OF  THE  PEACE.  Appeal  from, 
when  in  time.  See  Good-Friday.  Linyille  r.  Dalstm, 
528. 
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LACHES  in  prosecution  of  suit.  See  Abandon- 
KENT.    Malone  v,  Haman,  447. 

LAND  OWNER.  Liability  of,  for  injury  to  tres- 
passer.   See  Nboliobnce.    Gramlich  v.  Wurst,  65. 

Liability  for  nuisance  on  adjacent  highway.  See 
Nbglioknce.     Harrison  r.  Collins,  464. 

LANDLORD  AND  TENANT.  Orotina-rent. 
In  an  action  of  covenant  sur  ground-rent  deed  the 
statement  filed  should  contain  a  reference  to  the  record 
of  the  deed.    (C.  P.)    Rudderon  v.  Hodges,  567. 

Form  of  sheriflTs  return  to.     See  Practice.    lb. 

A  ground  landlord  has  a  lien  for  arrears  of  ground- 
rent  upon  damages  awarded  for  the  opening  of  a  street 
through  the  land  out  of  which  the  rent  issues.  (€.  P.) 
Powel  r.  Whitaker,  168. 

A  purchaser  at  a  tax  sale  of  premises  subject  to  a 
ground-rent  is  personally  liable  for  ground-rent  accru- 
ing during  his  ownership  of  the  premises.  (G.  P.) 
Conrad  v.  Smith,  402. 

Mining  lease.  Right  of  lessee  of  mine  to  sue  for 
damages  resulting  from  breach  of  covenants  running 
with  the  land  by  the  covenantor  of  his  lessor.  See 
Mi2ri50.     R.  R.  V.  Lippincott,  560. 

DiBtress.  A  landlord  may  distrain  upon  all  chat- 
tels found  upon  the  demised  premises,  irrespective  of 
whether  they  be  the  property  of  the  tenant  or  his  wife. 
Trimble's  Appeal,  396. 

Preference  in  the  distrlbntion  of  proceeds  of 
sheriff's  sale.  See  Execution.  Leaming's  Appeal, 
221. 

Use  and  ooonpation.  A  tenant  holding  over  by 
sufferance  after  the  termination  of  his  lease  is  liable  to 
the  landlord  for  rent  accruing  during  the  time  inter- 
vening between  tlie  termination  of  the  lease  and  the 
election  of  the  landlord  to  treat  him  as  a  trespasser  by 
bringing  an  action  of  ejectment.    Bush  r.  Oil  Co.,  143. 

Thie  purchaser  of  real  estate  at  sheriff's  sale  may 
maintain  an  action  for  use  and  occupation  against  the 
occupant  of  the  premises  for  rent  accruing  after  a  no- 
tice to  quit.  (C.  P.)  Building  Association  v,  Frisdjen, 
318. 

When  lessee  of  premises  remains  liable  for  rent 
which  accrues  after  an  assignment  of  the  lease  to  an- 
other.    Hall  v.  Bardsley,  553. 

Eviction.  Where  a  tenant's  goods  remain  upon 
the  premises,  and  the  tenant  retains  the  key,  he  re- 
mains liable  for  the  rent  even  though  the  landlord 
advertise  the  property  as  for  rent.  Such  advertisement 
is  not  an  eviction.    Townsend  v.  Hendrickson,  492. 

Admissibility  of  parol  evidence  to  contradict  terms 
of  lease.     See  Evidbncr.    Robinson  v,  Leahy,  318. 

See  RBPLBvm.    Gather  v.  Bray,  142. 

LAPSED  DEVISES  AND  LEGACIES. 
See  Will. 

LEASE.  Power  of  directors  of  corporations  to 
lease  corporate  property.     See  CoBPORATioifS.     Lakd- 

LORD  AND  TkNANT. 

LEGACT.  "Wlien  a  charge  on  land.  Legacies 
may  be  made  a  charge  on  land  without  direct  expres- 
sions ;  it  is  sufficient  if  the  intention  of  the  testator  to 
create  such  charge  appear  by  natural  and  obvious  im- 
plication from  the  provisions  of  the  will.  Gilbert's 
Appeal,  303. 

Interest  on  a  legacy  payable  at  the  expiration  of  a 
life  estate  begins  to  run  from  the  expiration  of  the  life 
estate.     (0.  C.)    Boyle's  Kstate,  363. 

Joint  legacy.  A  bequest  of  a  ^ross  sum  to  two, 
not  of  kin  to  the  testator,  for  services  rendered  and 
kindness  shown  to  the  testator  during  his  life,  though 
no  words  of  severance  are  used,  is  a  legacy  to  them  as 
tenants  In  common,  and  if  one  die  in  the  lifetime  of 
the  testator  his  moiety  will  lapse.  Yard's  Appeal, 
175.    Bee  Wills.  ^ 


LEGISLATURE.  Proceedings  in,  constitution- 
ality of,  how  far  looked  into  by  the  courts.  See  Cow- 
STiTUTioNAL  Law.     Kilgorc  V.  Magee,  61. 

LIBRAR7.  Taxation  of.  See  Taxes  amd  Taxa- 
tion.    Donohugh's  Appeal,  196. 

LICENSE.     See  Broker.     Easbmbitt. 

LIEN.  See  Bailment,  Decedents'  Estates,  Execu- 
tion, JtnooMBNT,  Mechanics'  Lien. 

LIFE  ESTATE.     See  Wills. 

LIMITATIONS,  STATUTE  OF.  Payment  of 
taxes  by  an  occupant  of  real  estate,  and  the  assessment 
of  the  property  in  his  name,  does  not  prove  the  posses- 
sion to  have  been  adverse.     App  v.  Cadwalader,  137. 

Evidence  of  adverse  possession,  prior  to  an  acknowl- 
edgment by  a  defendant  of  his  tenancy  to  the  plaintiff 
within  twenty-one  years  of  the  bringing  of  an  eject- 
ment, is  inadmissible  to  show  continuous  adverse  pos- 
session unless  accompanied  by  proof  of  fraud  or  impo- 
sition, which  induced  the  acknowledgment  of  tenancy, 
lb. 

No  title  for  recovery  can  be  obtained  under  the  stat- 
ute of  limitations  where  thirty  years'  adverse  posses- 
sion is  not  shown,  and  the  Commonwealth  has  not 
parted  with  her  title.     Sherwood  v.  Sumne,  357. 

Where  owners  of  adjoining  tracts  of  land  are  in 
actual  possession  each  of  his  own  tract,  using  his 
woodland  as  farmers  usually  do,  neither  acquires  title 
under  the  statute  of  limitations  to  his  neighbor's  land 
beyond  that  which  he  actually  enters  upon,  clears,  and 
cultivates,  or  incloses  by  fences,  and  holds  by  an  ex- 
clusive and  adverse  possession.  Collins  v,  Benedict, 
549. 

Mntnal  aooonnta.  The  exception  to  the  statute 
of  limitation  in  favor  of  mutual  accounts  has  no  appli- 
cation when  the  debit  side  of  the  account  consists  of 
charges  and  the  credit  side  of  cash  payments  on  ac- 
count, and  where  consequently  the  right  of  demand  is 
not  mutual.     Adams  v.  Carroll,  2. 

The  statute  of  limitations  does  not  begin  to  run  until 
the  cause  of  action  has  accrued.  It  does  not  run 
against  an  action  for  money  deposited  until  there  has 
been  a  demand  and  refusal.  Mary  Finkbone's  Appeal, 
283. 

A  receipt  for  $30  deposited,  written  on  a  receipt  for 
$475  deposited  more  than  six  years  before,  is  a  re-ac- 
knowledgment of  the  receipt  of  the  whole  amount, 
lb. 

An  acknowledgment  by  a  deceased  wife's  debtor  to 
her  husband,  before  the  grant  to  him  of  letters  of  ad- 
ministration is  sufficient  to  toll  the  statute.  Keely  v, 
Wright,  241. 

When  charges  in  a  book  account  are  more  than  six 
years  old,  the  entry  of  a  credit  witbin  six  years  is  in- 
sufficient to  toll  the  statute  unless  it  be  proved  a/itim/d 
that  the  payment  was  made  before  the  statute  barred 
the  claim.    Hull  r.  Mooney,  51 1. 

The  statute  of  limitations  of  22  April,  1856,  relating 
to  trusts  does  not  begin  to  run  against  infants  until 
they  attain  their  majority.  (C.  P.)  Peters  v.  Kerper, 
523.    See  Usury.    Crimes. 

LIMITED  COMPANT.     See  Partnership. 

LIS  PENDENS.  To  sustain  a  plea  of  lis  pendens 
the  suit  must  be  pending  at  the  time  of  filing  the  plea. 
(C.  P.)    Dickson  v.  Wolf,  37. 

LOCAL  ACTIONS.  What  are.  See  Jurisdic- 
tion.   Moyer  v.  Canal  Co.,  233. 

BffANAOER.  Powers  of.  See  Pbiitcipal  and 
Agent. 

BffAND AMUS.  When  a  Circuit  Court  improperly 
refuses  to  entertain  jurisdiction  of  a  case  and  quashes 
the  writ,  a  mandamus  from  the  Supreme  Court  of  the 
United  States  directing  the  Judge  to  proceed  with  tha 
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case  is  the  proper  remedy.     (U.  S,  Sup.  C.)     Schol- 

lenberger  v.  Ins.  Co.,  405. 

A  mandamus  directed  to  the  city  treasurer,  is  the 
proper  mode  of  collecting  an  award  of  a  road  jurj 
against  the  city  of  Philadelphia.  Reimer  v.  City, 
449. 

MARRIAOB.   See  Httsbaitd  aud  Wipe.    Divorce. 

MASTER  AND  SERVANT.  A  railroad  com- 
pany  is  responsible  to  a  servant  for  any  injury  caused 
by  the  negligence  of  a  fellow-servant,  who  had  been 
employed  by  the  general  superintendent  with  a  knowl- 
edge of  his  incapacity.  Huntingdon  R.  R.  Co.  v. 
Decker,  265. 

A  master  is  not  liable  to  his  servant  for  injuries 
caused  by  the  use  of  defective  appliances  furnished  by 
the  master,  if  such  defects  are  so  obvious  that  no  pru- 
dent man  would  use  them,  and  the  servant  gives  no 
notice  of  their  defect  to  the  master.  Oak  Co.  v.  Reed, 
8. 

But  where  such  appliances  are,  in  fact,  dangerous, 
though  not  obviously  defective,  a  servant  exercising 
due  care  may  recover  from  the  master  damages  for  in- 
juries resulting  from  such  defects.    lb. 

A  master  is  not  responsible  for  an  injury  to  a  servant 
caused  by  the  negligence  of  a  fellow-servant,  if  the 
general  scope  of  their  employment  is  the  same,  even 
though  they  are  not  engaged  in  the  same  particular 
work.     Lehigh  Valley  Coal  Co.  v,  Jones,  436. 

A  municipal  corporation  is  not  responsible  for  the 
negligence  of  a  contractor  exercising  an  independent 
employment,  unless  there  be  some  stipulation  in  the 
contract  which  reduces  the  contractor  to  a  mere  agent 
of  the  corporation.    Erie  v.  Caulkins,  129. 

A  provision  that  the  chief  engineer  should  have 
power  to  direct  changes  in  the  time  and  manner  of 
conducting  the  work,  does  not  amount  to  such  a  reser- 
vation of  power  by  the  corporation  as  will  render  it 
liable  for  injuries  arising  from  the  contractor's  negli- 
gence,    lb. 

The  owner  of  a  building  who  employs  a  master 
rigger  to  move  heavy  machinery  into  it,  is  not  respon- 
sible for  an  injury  to  one  passing  on  the  sidewalk 
caused  by  the  negligence  of  the  rigger's  employes. 
Harrison  v.  Collins,  464. 

Since  the  Act  of  4  April,  1868,  no  one  except  a 
passenger  who  is  injured  while  upon  the  track  gf  a 
railroad  has  a  greater  right  of  action  against  the  com- 
pany than  he  would  have  if  an  employ^.  (C.  P.) 
Gerard  v,  Penna.  R.  R.  Co.,  251. 

MECHANIC'S  LIEN.  Although  generally  the 
estate  of  a  lessor  is  not  bound  by  a  mechanic's  lien 
for  work  done  at  the  instance  of  a  lessee,  yet,  if  it 
appears  that  the  possession  of  the  lessee  is  under  an 
improvement  lease,  the  land  will  be  bound.  Barclay 
V.  Wainwright,  162. 

In  order  to  constitute  a  lease  an  improvement  lease, 
it  is  not  necessary  that  it  should  contain  an  express 
covenant  on  the  part  of  the  lessee  to  build,  it  is  enough 
if  it  be  shown  that  such  was  the  manifest  intention  of 
the  parties.     lb. 

A  mechanic's  lien  cannot  be  filed  for  materials  fur- 
nished not  upon  the  credit  of  the  land,  but  solely 
upon  certain  collateral  securities  transferred  to  the 
materia.  1-man.    lb. 

Where  more  than  two  years  elapses  between  the 
time  of  furnishing  the  bulk  of  a  bill  and  a  new  item 
of  small  amount  furnished  within  six  months,  it  is 
evidently  an  attempt  to  evade  the  mechanic's  lien  law, 
and  the  dead  claim  will  not  be  revived  thereby.  Kohler 
V.  Mountney,  260. 

A  mechanic's  claim  will  not  be  invalidated  because 
of  an  obviously  inaccurate  description  of  the  locality 


MECHANIC'S  UEN— Con/ifutecf. 
of  the  premises  charged,  if  the  error  be  not  such  as  to 
directly  mislead  from  the  true  location,  and  if  there 
be  enough  in  the  general  description  contained  in  the 
claim  to  identify  the  property  and  prevent  mistake. 
Williams's  Appeal,  24. 

To  bring  a  lumping  charge  for  materials  in  a  lien  filed 
by  a  sub-contractor  within  the  provision  of  the  Act  of 
22  March,  1849,  the  dates  when  that  particular  work 
so  charged  was  begun  and  finished  must  be  distinctly 
stated.  It  is  not  enough  to  state  when  the  whole  work 
was  begun  and  finished.  Shields  p.  Garrett,  120. 
(C.  P.)  Van  Roden  v,  Campbell,  126.  Contra,  (C.  P.) 
Howell  V.  Campbell,  361. 

Judgment  may  be  entered  1ix>on  one  return  of  nihil 
habet  to  a  sci.  fa.  sur  mechanic's  claim.  (C.  P.)  Shoe- 
maker V,  Duganne,  403. 

Requisites  of  mechanic's  claim  against  estate  of  mar- 
ried women.     (C.  P.)     Atkinson  v,  Schuyler,  448. 

MILITIA.  It  is  the  duty  of  counties  and  cities  to 
provide  armories  for  the  militia  resident  within  their 
respective  limits,  for  the  rent  of  which  they  are  en- 
titled to  be  indemnified  out  of  the  brigade  fund,  and 
they  may  be  sued  for  the  same  in  use  and  occupation. 
Pittsburgh  v.  Biggert,  281. 

MINING.  When  a  railroad  company  having  a 
right  of  way  over  mining  land  covenants  with  the 
land-owner  to  remove  upon  notice,  or  otherwise  permit 
the  mining  of  the  subjacent  coal,  a  lessee  to  whom  has 
been  demised  all  of  the  coal  within  the  land  is  entitled 
to  sue  in  the  name  of  the  landlord  for  breach  of  the 
covenant.     R.  R.  v,  Lippincott,  660. 

A  mine  owner  has  no  right  to  permit  the  drainage  of 
his  colliery  to  run  into  an  adjacent  mine  which  is 
upon  a  lower  level.  (U.  S.  C.  C.)  PrevoBt  r.  Gorrell, 
149. 

See  Nboliobhcb.  Lehigh  Valley  Coal  Co.  r.  Jones, 
436. 

MINOR.  See  Dbceoents'  Estates.  Guabdiai 
A27D  Ward.     Inpaitt.    Pabbict  akd  Child. 

MIXTuRB  OF  GOODS.  The  commingling  of 
the  plaintiff's  goods  with  those  of  the  defendant  b/ 
the  wrongful  act  of  a  third  party  is  not  necessarilj  a 
bar  to  an  action  of  replevin ;  but,  if  the  character  of 
the  article  has  essentially  been  changed  by  the  mixture 
a  different  question  is  raised.  Wilkinson  r.  Stewart, 
70. 

MORTGAGE.  The  x>ower  of  a  State  bank,  incor- 
porated prior  to  the  adoption  of  the  Constitution  of 
1874,  whose  charter  authorized  it  to  borrow  money 
upon  mortgage  of  its  real  estate,  is  not  affected  by  the 
provisions  of  the  Constitution.     Lewis  r.  Jeffries,  369. 

Mortgage  made  by  infant.  See  Ikpakt.  Love  r. 
Dobson,  359. 

Judgment  for  want  of  a  sufficient  affidavit  of  defence 
will  not  be  given  upon  a  sci.  fa.  sur  mortgage  when 
the  mortgagor,  in  his  affidavit  of  defence,  avers  that 
he  was  insane  at  the  time  of  executing  the  mortgage. 
Phila.  Trust  Co.  v.  Kneedler,  492. 

The  lien  of  a  mortgage  is  not  divested  by  a  sale 
under  a  subsequent  incumbrance  because  of  the  exist- 
ence of  a  municipal  claim  for  benefits  assessed  for 
opening  a  street,  the  claim  for  which  was  not  filed  b/ 
the  city  solicitor  until  after  the  recording  of  the  mort- 
gage.    (C.  P.)     Merriman  v.  Richardson,  9. 

When  an  action  has  been  brought  on  a  mortgage 
and  a  sufficient  affidavit  of  defence  has  been  filed 
thereto,  the  plaintiff  cannot,  without  discontinuing, 
issue  execution  upon  a  judgment  entered  on  the  accom- 
panying bond  and  warrant.  (C.  P.)  Hicks  t?.  Punston, 
428. 

One  who  holds  a  mortgage  as  collateral  may  proceed 
upon  it  and  buy  in  the  mortgaged  premises,  withool 
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MORTG  AGB —  Continued. 

prejudice  to  his  right  to  prooeed  upon  the  principal 

debt  for  the  deficiency.    Smith  v.  Bunting,  186. 

When  there  is  a  return  of  mortuu8  est  aa  to  a  mort- 
gagor, Judgment  will  not  be  entered  until  the  personal 
representatives  have  been  brought  in.  (C.  P.)  Blan- 
chard  v.  Roller,  362. 

A  mortgage  without  a  bond  is  not  an  instrument 
within  the  aflBdavit  of  defence  law.  (C.  P.)  Fidelity 
Co.  V.  Miller,  191. 

Five  per  cent,  is  not  an  unreasonable  collection  fee 
for  an  attorney,  except  where  the  principal  of  the 
mortgage  is  very  large.  When  it  is  excessive,  the 
Court  in  its  discretion  will  reduce  it,  but  the  question 
is  not  one  requiring  the  intervention  of  a  j ury.  (C.  P.) 
MoUer  v.  Ohse,  510.  (See  Maitland  r.  Daly,  6  W.  N. 
C.  31.) 

The  personal  estate  of  a  decedent  is  not  liable  for  a 
mortgage  under  and  subject  to  which  he  has  purchased 
real  estate,  in  the  absence  of  evidence  of  a  personal 
assumption  of  the  mortgage  debt.  (0.  C.)  Moore's 
Estate,  366. 

A  purchaser  of  land  nnder  and  subject  to  a  mortgage 
may  show  by  parol  an  agreement  with  the  vendor  that 
there  was  no  personal  assumption  of  the  mortgage  by 
him.    (C.  P.)    Girard  Ins.  Co.  v.  Addicks,  75. 

One  who  takes  title  as  a  dry  trustee  to  real  estate 
under  and  subject  to  a  mortgage,  is  not  personally 
responsible  for  the  same.   Girard  Ins.  Co.  v,  Stewart,  87. 

A  deed  containing  a  recital  of  a  purchase  under  and 
subject  to  the  payment  of  a  mortgage  is  not  an  instru- 
ment within  the  affidavit  of  defence  law  in  an  action 
against  the  purchaser  for  a  deficiency  after  a  foreclosure 
of  the  mortgage.    Morris  v.  Guier,  132. 

MUNICIPAL  CLAIMS.  A  claim  filed  against 
the  **  heirs  of  A.,  B.,  owners  or  reputed  owners,*'  suffi- 
ciently designatee  the  parties.  Wistar  v.  Philadelphia, 
279. 

A  sherifiTs  return  to  a  sci.  fa.  upon  a  municipal 
claim  must  strictly  conform  to  the  requirements  of  the 
acts  of  assembly,  and  if  it  fails  to  set  out  that  the 
posting  was  on  a  conspicuous  part  of  the  premises  or 
that  the  advertisement  was  duly  inserted  two  weeks 
prior  to  the  return  day  it  is  insufficient.    lb. 

The  six  months  allowed  for  filing  a  municipal  claim 
begins  to  run  from  the  completion  of  the  work  and  not 
from  its  approval  by  councils.    Kaiser  v.  Weisse,  45. 

A  municipal  claim  under  the  Act  of  1  April,  1870, 
may  be  filed  for  benefits  resulting  from  the  opening  of 
a  street  in  Allegheny  City  more  than  six  months  after 
the  completion  of  the  work,  but  it  is  not  a  first  lien 
unless  filed  within  the  six  months.  Lofink  v.  Alle- 
gheny, 46. 

All  the  formalities  of  advertisement  required  by 
ordinances  and  acts  of  assembly  as  precedent  to  the 
awarding  of  a  paving  contract  must  be  strictly  com- 
plied with  to  entitle  the  contractor  to  file  a  municipal 
claim.    Philadelphia  v.  Sanger,  335. 

Benefits  assessed  upon  surrounding  properties  for 
opening  a  street  in  Philadelphia  do  not  become  a  lien 
until  a  claim  is  filed  by  the  city  solicitor.  (C.  P.) 
Merriman  r.  Richardson,  9. 

Constitutionality  of  acts  authorizing  municipal 
claims  in  the  city  of  Pittsburgh.  Bidwell  v.  Pitts- 
burgh, 41.  Kaiser  v.  Weisse,  45.  Ballentine's  Appeal, 
321 

BCUNICIPAL  CORPORATIONS.  The  city  of 
Philadelphia  is  responsible  to  a  tavern-keeper  for 
damages  to  his  business  resulting  from  the  lack  of 
travel  past  his  house  oonseqpent  upon  the  closing  of 
Penrose  Ferry  Bridge  which  the  city  is  bound  to  keep 
m  repair.     (C.  P.)     Brandt  r.  Philadelphia,  234. 

The  city  of  Brie  is  not  responsible  for  the  negligent 
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acts  of  a  board  of  water  commissioners  created  by  the 
Act  of  4  April,  1867,  who  in  their  actions  are  inde- 
pendent of  the  city  authorities.    Ashby  v.  Erie,  1. 

Liability  of,  for  negligence  of  contractor.  See  Mas- 
ter AND  Sebvant.    Brie  v.  Canlkins,  129. 

Liability  of,  for  rent  of  armory.  See  Militia.  Pitts- 
burgh V,  Biggert,  281. 

Improvements,  cost  of,  when  assessable.  See  Con- 
stitutional Law.  Bidwell  v  Pittsburgh,  41.  Kaiser  v. 
Weisse,  45.    Ballentine's  Appeal,  321. 

RleotlonB,  terms  of,  councilmen.  See  Elections. 
Brooke  v.  Commonwealth,  416. 

Mandamus  against,  on  award  of  road  jury.  See 
Mandamus.    Reimer  v.  Philadelphia,  449. 

NATIONAL  BANKS.    See  Banks.    Usurt. 

NR  EXBAT  RBGNOf  writ  of,  when  awarded. 
See  Equity.     (U.  S.  C.  C.)     Ins.  Co.  r.  Kellogg,  477. 

NBGLIOBNCB.  The  widow  of  one  injured 
through  the  negligence  of  a  railroad  company  may 
maintain  an  action  under  the  Act  of  26  April,  1855, 
without  a  joinder  of  the  children  of  the  deceased  as 
parties  plaintiff.    Huntingdon  R.  R.  Co.  v.  Decker,  265. 

The  employment  by  the  superintendent  of  a  railroad 
company  of  an  engineer  of  known  intemperate  habits, 
through  whose  reckless  runnins:  of  a  train  while  drunk 
a  fellow-servant  is  killed,  renders  the  company  em- 
ployer liable  in  damages  to  the  family  of  the  deceased, 
lb. 

A  common  carrier  cannot  by  contract  relieve  himself 
from  liability  for  actual  negligence.  P.  &  B.  R.  R.  Co. 
V.  McShane,  228. 

Negligence  is  the  absence  of  care  according  to  the 
circumstances.  Common  carriers  are  not  bound  to 
take  precautions  against  extraordinary  circumstances 
which  there  is  no  reason  to  anticipate.  Penna.  R.  R. 
Co.  V.  Fries,  545. 

In  an  action  against  a  railroad  company  by  one  not 
a  passenger  for  alleged  negligence,  the  plaintiff  must 
overcome  by  proof  the  presumption  that  the  defendant 
has  exercised  due  care,  and  in  the  absence  of  evidence 
tending  to  such  proof  it  is  error  to  submit  the  question 
to  the  jury.    P.  &  R.  R.  R.  Co.  v.  Heil,  91. 

When  the  plaintiff's  evidence  in  an  action  for  negli- 
gence fails  to  show  the  omission  of  any  duty  incumbent 
upon  the  defendant  a  non-suit  will  be  entered.  Clark 
r.  P.  &  R.  R.R.  Co.,  119.  (C.  P.)  Dougherty  v.  R.  R., 
14.    McGetUgan  v.  R.  R.,  235. 

But  under  the  facts  in  evidence  in  this  case,  the 
question  should  have  been  left  to  the  jury.  (C.  P.) 
Mulhair  v.  R.  R.,  190. 

Action  against  a  railroad  company  for  negligently 
killing  one  lawfully  on  its  track.  See  Master  and 
Servant.    Gerard  v.  R.  R.,  251. 

A  passenger  railway  company  is  responsible  for  in- 
juries to  a  female  passenger  who  through  a  sudden 
jolt  of  the  car  was  thrown  down  and  injured,  although 
straps  were  suspended  from  the  roof  of  the  car  which  the 
plaintiff  found  it  inconvenient  to  grasp  on  account  of  a 
resulting  disarrangement  of  dress.  West  Philadelphia 
P.  R.  W.  Co.  V.  Whipple,  68. 

In  an  action  against  a  mining  company  for  failing  to 
keep  their  mine  properly  ventilated,  testimony  is  ad- 
missible to  show  that  the  deceased  at  the  time  of  his 
death  was  in  a  position  which  he  had  been  warned  and 
himself  had  warned  others  to  avoid  as  dangerous.  Le- 
high Valley  Coal  Co.  r.  Jones,  436. 

See  Master  and  Servant.  Ashby  r.  Erie,  1.  Oak 
Ridge  Coal  Co.  v.  Reed,  3.  Erie  f.  Caulkins,  129.  Coal 
Co.  V.  Jones,  437.     Harrison  r.  Collins,  464. 

See  Municipal  Corporations. 

Liability  of  Safe  Deposit  Company  for  loss  of  articles 
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deposited  in  their  vault.    See  Bailment.    Safe  Deposit 

Co.  r.  Pollock,  183. 

Ths  owner  of  an  open  lot  in  the  city  of  Philadelphia 
ia  not  responsible  to  a  trespasser  for  injuries  received 
by  falling  into  an  excavation  made  in  the  lot  at  some 
distance  from  the  public  highway  although  no  guard 
or  fence  is  placed  around  the  excavation.  Gramlich 
V.  Wurst,  65. 

The  owner  of  a  building  is  not  responsible  to  one 
who  falls  into  a  coal  hole  upon  the  pavement  from 
which  the  cover  has  been  unlawfully  removed  by  a 
third  party  unless  such  owner  had  notice  of  the  un- 
covering of  the  hole  or  such  a  length  of  time  had 
elapsed  as  to  charge  him  with  notice.  Harrison  v.  Col- 
lins, 464. 

Although  a  corporation  is  not  justified  in  transfer- 
ring stock  upon  a  blank  power  of  attorney  thirteen 
years  old,  yet  when  the  true  owner  has  entrusted  such 
blank  power  with  the  certificates  to  one  who  fraudu- 
lently has  them  transferred,  such  owner  is  estopped 
by  reason  of  his  own  negligence  from  holding  the  com- 
pany responsible.     Penna.  R.  R.  Co.'s  Appeal,  22. 

The  president  of  a  bank  who  permits  a  customer  to 
take  away  bills  of  lading  held  as  collateral,  for  the 
alleged  purpose  of  examining  them,  is  per  se  guilty  of 
negligence  and  answerable  to  the  bank  for  any  result- 
ing loss.     (C.  P.)     Bank  r.  Wiegand,  12. 

See  Common  Carbieb.  Mastbb  ahd  Sebvaut.  Muni- 
cipal COEPOBATION, 

NfiGOTIABLE  INSTRUBCENT.  A  certificate 
of  stock  with  a  blank  power  of  attorney  to  transfer 
signed  by  the  registered  owner  is  not  a  negotiable  in- 
strument.    Penna.  Jl.  R.  Co.'s  Appeal,  22. 

Warrants  upon  a  township  treasurer  issued  to  a 
contractor  or  bearer  by  commissioners  appointed  to 
view  and  open  a  State  road  are  not  negotiable  instru- 
ments entitling  the  holder  to  bring  suit  on  them  in  his 
own  name.    Township  of  East  Union  v.  Ryan,  440. 

See  Bills  and  Notes. 

NEW  TRIAL.     See  Pbactice. 

NON-SUIT.  When  security  for  costs  is  not  en- 
tered in  due  time  as  required  by  order  of  Court  a  non- 
suit will  be  entered.     (C.  P.)     Fouse  r.  Garrick,  168. 

See  Negligence.     Pbactice. 

NOTICB.  General  rumor  of  a  fact  is  not  sufficient 
to  put  a  party  on  inquiry.  There  must  be  some  act  or 
declaration  from  an  authentic  source  which  a  person 
would  be  careless  if  he  did  not  regard.  (C.  P.)  Peters 
V,  Kerper,  623. 

NUISANCE.  Owner  of  property  adjacent  to  high- 
way when  liable  for  nuisance  on  highway.  See  Neg- 
ligence. Harrison  v.  Collins.  464.  Granlich  v.  Wurst, 
65. 

ORDINANCES.  Of  city  of  Philadelphia,  31  De- 
cember, 1862>  99  ;  23  December,  1874,  99. 

ORPHANS'  COURT.  The  Orphans' Court  has 
jurisdiction  to  decree  partition  of  real  estate  upon  the 
petition  of  the  widow  although  the  decedent  leave  but 
one  heir.    Steel's  appeal,  503. 

JurUdlctlon.  Over  heir-looms.  Moseley's  Estate, 
102. 

When  concurrent  with  Common  Pleas.  McMurry  v. 
Davis,  305. 

One  who  in  a  petition  supported  by  affidavit  sets  out 
that  he  is  a  creditor  of  a  decedent's  estate  is  entitled 
to  a  decree  that  the  executors  file  an  account  if  more 
than  a  year  has  elapsed  since  the  grant  of  letters  testa- 
mentary.    (0.  C.)    Wistar's  Estate,  128. 

Under  what  circumstances  an  attachment  will  be 
granted.     (0.  C.)    Winpenny's  Estate,  512. 

Examiner's  fee,  order  for  payment  of,  when  granted. 
(0.  C.)    Dyre'a  Estate,  455^ 


ORPHANS'   COURT— C^ttnuecf. 

Power  of  Court  to  direct  sale  of  real  estate  for  the 
payment  of  legacies  ;  when  a  power  of  sale  is  given  to 
executor's  discussed.     (0.  C.)    Smyth's  Estate,  103. 

The  refusal  of  the  Orphans'  Court  to  set  aside  a  sale 
of  real  estate  ordered  for  the  payment  of  debts  will  not 
be  reviewed  by  the  Supreme  Court  unless  the  Court 
have  manifestly  abused  the  discretion  vested  in  them. 
Bower's  Estate,  257. 

A  decree  of  partial  distribution  of  an  estate  is  con- 
clusive only  as  to  the  fund  thereby  distributed.  Kline's 
Appeal,  468. 

An  administrator  who  has  paid  over  money  to  a 
distributee  in  accordance  with  a  decree  of  the  Orphans' 
Court  will  be  protected  against  loss  by  reason  of  a 
subsequent  opening  and  change  of  the  decree.  Stew- 
art's Appeal,  135, 

The  Orphans'  Court,  like  every  court  of  record,  has, 
irrespective  of  statute,  a  power  of  amendment  which 
may  be  exercised  after  the  expiration  of  the  term. 
(0.  C.)    Beck's  Estate,  274. 

An  order  to  pay  will  be  granted  upon  the  petition  of 
an  attaching  creditor  of  a  distributee  of  a  decedent's 
estate.     (0.  C.)     Downing's  Estate,  544. 

Bill  of  review.  When  errors  are  alleged  in  an  ac- 
count which  has  been  confirmed  by  the  Court  a  bill  of 
review  is  the  proper  practice.  The  right  of  a  minor  to 
a  bill  of  review  is  not  aflfected  by  the  lapse  of  time. 
(0.  C.)    Bessinger's  EsUte,  320. 

The  fact  that  a  decree  of  the  Orphans'  Court  has 
been  affirmed  by  the  Supreme  Court  does  not  prevent 
the  Orphans'  Court  from  entertaining  a  bill  of  review. 
(0.  C.)    Loxley's  EsUte,  384. 

One  interested  in  an  estate  is  entitled  to  a  bill  of  re- 
view as  a  matter  of  right  for  error  of  law  apparent  on 
the  face  of  the  record,  otherwise  it  is  a  matter  of  grace 
and  will  not  be  granted  to  review  matters  fully  oon- 
sidered  before  the  entry  of  the  first  decree.  (O.  C.) 
James  M.  Smith's  Estate,  495. 

When  the  accumulations  of  a  trust  have  been  im- 
properly awarded  to  the  trustee  to  hold  for  the  pur- 
poses of  the  trust,  a  bill  of  review,  not  a  petition  for  a 
supplemental  account,  is  the  proper  method  of  rectify- 
ing the  error.     (0.  C.)  HoweU's  EsUte,  430. 

PARBNT  AND  CHILD.  An  agreement  by  a 
father  to  pay  his  minor  son  a  specific  sum  for  work  to 
be  done  during  his  minority,  is  a  sufficient  consideration 
to  support  a  note  given  sixteen  years  afterward  by  the 
father  when  insolvent  to  the  son  which  is  contesti'd  by 
the  father's  creditors  as  fraudulent.  Brown's  Appeal, 
394.    See  Infant,  Gitardian,  and  Ward. 

PARTITION.  Effect  of  sale  in  partition  on  nature 
of  estate.    See  Intestate  Law.     Eckert's  Estate,  451. 

Right  of  widow  to.  See  Orphans*  Court.  Steel's 
Appeal,  503. 

PARTNERSHIP.  Joint  owners  of  a  vessel  do 
not  become  partners  by  virtue  of  that  relation.  Adams 
V.  Carroll,  2. 

The  estate  of  a  decedent  who  was  a  member  of  an 
unincorporated  construction  company  is  severally  liable 
for  all  the  debts  of  the  company.  (0.  C.)  Thomson's 
Estate,  14. 

An  incoming  partner  purchasing  the  interest  of  one 
retiring  with  an  agreement  to  pay  the  debts  of  the  old 
firm  does  not  thereby  become  liable  to  suit  by  a  crediu» 
of  the  old  firm.    Kountz  r.  Holthouse,  463. 

In  order  to  establish  the  liability  of  a  dormant  part- 
ner upon  a  note  given  in  the  name  of  his  alleged  partner 
it  must  affirmatively  appear  that  the  note  was  given 
for  partnership  purposes.    Gingrich  v.  Hamaker,  4$S. 

A  Judgment  against  one  member  of  a  partnership 
1  who  was  not  served  will  be  opened  upon  an  affidavit 
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PARTITBRSHIP— Con^irti«^. 

of  merits  although  an  attorney  has  entered  «a  general 
appearanoe  for  the  firm  at  the  request  of  the  partner 
served.     (C.  P.)     Percival  v.  Fuller,  273* 

''Umlted'*  company.  An  action  against  a  oom- 
pan J  organized  under  the  Limited  Company*s  Act  of  2 
June,  1874,  should  be  brought  against  the  company 
by  its  association  name  and  not  against  the  individual 
members.     (C.  P.)     Ladner  v.  Gibbon,  127. 

Under  the  Act  of  2  June,  1874,  tlie  capital  of  a  limited 
company  must  be  paid  in  cash,  and  a  company  organ- 
ized prior  to  the  amendment  of  1  May,  1876,  cannot  in- 
voke its  protection  unless  it  has  complied  with  its  re- 
quirements.    (C.  P.)    Bement  v.  Machine  Co.,  58. 

Relations  Inter  se.  Contribution  between  solvent 
partners  towards  a  debt  due  to  the  firm  by  an  insolvent 
partner,  how  computed.  (C.  P.)  Wood  v.  Cunning- 
ham, 189. 

Inj  unction  to  restrain  execution  on  judgment  because 
of  an  unsettled  partnership  account,  allied  to  be  a 
set-off,  when  granted.    Rapp  v.  Hains,  489. 

Agreement  for  dissolution  of  partnership  and  settle- 
ment of  business  construed.    Eahn  v.  Pickard,  537. 

An  affidavit  of  defence  denying  a  partnership  does 
not  obviate  the  necessity  of  an  affidavit  in  support  of  a 
plea  denying  partnership.  (C.  P.)  Rainev.  Gordon,  292. 
The  Court  will  not  instruct  the  sheriff  to  appraise  an 
interest  in  a  partnership  taken  in  execution.  (C.  P.) 
Thornton  v.  Hotel  Co.,  428. 

Effect  of  release  of  one  partner.  See  Joiht  Dbbtobs. 
Green w aid  r.  Raster,  140. 

Bill  to  dissolve  partnership,  signature  of  counsel  to, 
when  required.  See  Equity  Pbacticb.  (C.  P.)  Bach- 
man  V.  Einhom,  250. 

PATBNTS.  The  assignee  of  a  deceased  patentee 
may  make  direct  application  for  a  reissue  of  a  patent 
without  action  on  the  part  of  the  executor  or  admini- 
strator.    Kellberg's  Appeal,  504. 

A  holder  for  value  without  notice,  of  a  promissory 
note,  is  not  affected  by  the  Act  of  12  April,  1872,  relat- 
ing to  notes  given  for  patent  rights.  Haskell  v,  Jones, 
165. 
PAITPXIR.  Right  of  to  vote.  See  Election  Law. 
PBNAIiTY'.  The  penalty  for  excluding  negroes 
from  a  railroad  car  can  be  recovered  but  onte  though 
several  negroes  are  excluded  at  the  same  time.  Cen- 
tral R.  R.  Co.  V.  Green,  300. 

PLBADINO.  A  plea  of  no  partnership  must  be 
supported  by  affidavit,  even  though  the  ]>artnership  be 
denied  in  the  affidavit  of  defence.  (C.  P.)  Raine  v, 
Gordon,  292. 

Where  the  plea  non  est  factum  is  required  by  rule  of 
court  as  well  as  by  general  practice  the  plea  nil  debet  is 
demurrable.     Parkinson  v,  Parker  City,  285. 

Under  a  plea  of  property  in  replevin  the  defendant 
is  entitled  to  show  that  he  has  a  special  interest  in  or 
lien  upon  the  goods  replevied,  without  previous  notice 
to  the  plaintiff  of  the  nature  of  such  interest  or  lien. 
Mathias  v.  Sellers,  518. 

Where  parties  without  remonstrance  go  to  the  jury 
upon  an  issue  of  fact  raised  by  the  evidence  the  Su- 
preme Court  will  not  reverse  because  such  issue  was 
not  made  in  the  pleadings.    lb. 

The  filing  of  a  plea  in  part  demurrable  is  not  a  ground 
for  continuance,  upon  the  application  of  the  defendant, 
until  the  disposal  of  the  demurrer.  (C.  P.)  McMurdy 
V,  Insurance  Co.,  284. 

Pleas,  when   insufficient   because    argumentative. 
(C.  P.)  Conrad  r.  Smith,  402. 
POWBR  OP  APPOINTMENT.    See  Will. 
POWER  OP  ATTORNEY,  in  blank  with  certifi- 
cate of  stock,  effect  of.   See  Corpobatiok.   Pemia.  R.  R. 
Co. '8  Appeal,  277. 


PRACTICE.  AsBlgmnent  of  oasaa  to  the  several 
courts  of  Common  Pleas.  When  the  original  writ,  is- 
sued prior  to  the  reorganization  of  the  courts,  was  of 
June  Term,  though  returned  ''nihil  habet,"  and  the 
alias  writ  returned  served  was  of  December  Term,  the 
case  follows  the  term  of  the  original  writ,  and  belongs 
to  the  Common  Pleas  No.  3.  (C.  P.)  Bank  r.  Par- 
rish,  57. 

Bail  in  error.  New  rule  of  Supreme  Court  concern- 
ing,  81. 

Parties  to  actioiia.  An  association  organized  un- 
der the  limited  liability  Act  of  1874  shoiiM  he  sued  by 
its  association  name  and  not  by  the  individual  names 
of  its  members.     (C.  P.)    Ladner  v.  Gibbon,  127. 

Effeot  of  delay.  Mere  delay  in  the  prosecution  of  a 
suit  is  no  evidence  of  an  intention  to  abandon  it.  Ma- 
lone  V.  Haman,  447. 

ProoesB.  Although  a  capias  served  on  one  who  is 
decoyed  within  the  jurisdiction  will  be  set  aside,  it  is 
too  late  to  apply  for  such  an  order  after  the  discharge 
of  the  defendant  on  common  bail.  (C.  P.)  King  v. 
Embrey,  97. 

A  judgment  obtained  against  a  partner  without  ser- 
vice of  process  upon  him  will  be  set  aside  upon  an  affi- 
davit showing  a  meritorious  defence.  (C.  P.)  Percival 
r.  Fuller,  273. 

When  there  is  a  return  of  mortuus  est  n3  to  the  mort- 
gagor, upon  a  sci.  fa.  sur  mortgage,  judgment  will  not 
be  entered  until  his  personal  representatives  have  been 
brought  in.     (C.  P.)     Blanchard  v,  Koller,  362. 

Particularity  in  return  to  sci  fa.  sur  municipal  claim, 
what  requisite.  See  Mumicipaii  Claims.  Wis  tar  v. 
City,  279. 

Form  of  return  to  summons  in  covenant  sur  ground 
rent  deed.     (C.  P.)    Rudderon  v,  Hodges,  567. 

The  plaintiff  is  entitled  to  judgment  ux>on  one  return 
of  nihil  habet  to  a  sci.  fa.  sur  mechanic's  lien.  (C.  P.) 
Shoemaker  v,  Duganne,  403. 

To  entitle  the  plaintiff  to  judgment  on  two  returns 
of  nihil  habet  in  covenant  sur  ground  rent,  he  must  lile 
a  statement  with  a  reference  to  the  record  of  the  deed. 
(C.  P.)    Rudderon  v,  Hodges,  567. 

A  foreign  insurance  company  may  be  served  on  pro- 
cess issuing  out  of  the  United  States  Courts  by  service 
on  the  resident  agent.    Schollenberger  v.  Ins.  Co.,  405. 

Amendment.  When  a  motion  to  open  a  j  udgment 
has  been  refused,  the  Court  will  not  amend  the  record 
so  as  to  make  it  appear  that  judgment  had  been  entered 
for  want  of  a  sufficient  affidavit  of  defence,  so  as  to  en- 
able the  defendant  to  take  a  writ  of  error.  (C.  P.) 
Atkinson  v.  Schuyler,  448. 

DiBOOntinnanoe.  A  case  cannot  be  discontinued 
without  leave  of  Court,  which  will  not  be  granted  on 
an  order  of  the  plaintiff,  unless  it  appear  that  his  at- 
torney's charges  have  been  settled.  (C.  P.)  Davis  v» 
Sharpe,  404. 

Demurrer.  A  demurrer  will  not  be  stricken  off 
unless  plainly  in^propriate.  The  proper  practice  is 
to  put  it  on  the  argument  list,  when,  if  it  appear  frivo- 
lous and  for  delay,  judgment  will  be  given  for  the 
plaintiff.     (C.  P.)     Prankish  v.  Marsh,  57. 

Rule  to  produce  books  and  papers.  What 
not  a  sufficient  answer  to  rule.  (C.  P.)  Ins.  Co.  v, 
Michener,  36. 

Affidavit  of  defenoe.  The  filing  of  a  narr.  with- 
out a  rule  to  plead  does  not  bar  the  plaintiff  from  taking 
judgment  for  want  of  an  affidavit  of  defence.  (C.  P.) 
Brobston  v.  Campbell,  273. 

Judgment  will  not  be  entered  for  an  amount  admitted 
to  be  due  in  an  affidavit  of  defence,  but  not  covered  by 
the  copy  filed.     (C.  P.)     Rand  t^.  Lore,  236. 

See  AppiDAvrr  op  Dbpbncb  Law. 

Bill  of  partionlam.   Rule  for,  when  granted.    Ban- 
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croft  V.  Freeman,  98 ;  O'Connell  v.  Simmons,  149  ;  Mar- 
ous  V,  Boling,  542. 

A  bill  of  particulars  is  demandable  in  a  contested 
election  case.    Whitehouse  v,  Schalek,  122. 

DiBappearanoe  of  record.  Where  an  affidavit  of 
defence  is  removed  from  the  records,  judgment  will  be 
entered  as  for  want  of  an  affidavit.  (C.  P.)  Wood- 
side  V.  Stevenson,  235  ;  Thompson  v.  Galloway,  383. 

Depoaitipna.  It  is  within  tho  discretion  of  the 
Ck)art  whether  they  will  order  depositions  to  be  filed 
or  not.     (C.  P.)    Johnson  v.  R.  R.,  360. 

Depositions  will  not  be  ordered  in  a  distant  part  of 
the  State  under  a  rule  to  open  a  judgment,  unless  the 
defendant  tender  or  g^ve  security  for  the  payment  of  a 
reasonable  counsel  fee.  (C.  P.)  Strauoh  v.  Land  Co., 
[No.  2]  473. 

See  new  rule  of  C.  P.  as  to  depositions  in  advance  of 
trial,  14. 

Commlaalon  to  take  teatlinony.  Impertinent 
interrogatories  will  be  stricken  out  on  motion  before 
the  issuing  of  the  commission,  but  their  irrelevancy 
must  be  clearly  shown.  (C.  P.)  McMurdy  r.  Ins.  Co., 
211. 

Security  for  coata.  If  a  non-resident  plaintiflf 
fail  to  comply  with  an  order  for  the  entering  of  security 
for  costs,  a  non-suit  will  be  entered.  (C.  P.)  Fouse 
V.  Carrick,  168. 

"Who  can  be  made  gamiahee.  See  Fobbiov  At- 
tachment. 

In  an  attachment  execution  the  defendant  will  not 
be  permitted  to  contradict  the  answers  of  the  garnishee. 
(C.  P.)     Cole  r.  Bowden,  296.    See  Execution. 

Trial  and  ita  incidenta.  The  filing  of  an  addi- 
tional plea  at  bar,  to  which  the  plaintiff  demurs,  is  not 
a  ground  for  continuance  on  the  application  of  the  de- 
fendant.    (C.  P.)     McMurdy  v.  Ins.  Co.,  384. 

The  discovery  after  verdict  of  the  personation  of  a 
juror  by  one  whose  name  was  not  on  the  panel  is 
ground  for  a  new  trial.  (C.  P.)  Field  v.  Johnson, 
404. 

The  manner  and  time  of  the  examination  of  witnesses 
is  within  the  discretion  of  the  Court,  and  it  is  not  error 
to  stop  a  cross-examination  of  sixty-five  minutes  on 
trivial  matters.     (C.  P.)     Ins.  Co.  r.  Robinson,  389. 

New  trial.  When  granted  for  surprise  in  the 
character  of  testimony  advanced.  (C.  P.)  KoUock  t;. 
Palmer,  474. 

When  granted  for  after-discovered  evidence.  (C.  P.) 
Raine  r.  Gordon,  292. 

Where,  in  an  action  upon  the  case  for  damages,  the 
plaintiff,  if  entitled  to  any  verdict,  should  have  sub- 
stantial damages,  the  Court  will  grant  a  new  trial  if 
the  jury  find  for  the  plaintiff  with  one  cent  damages. 
Levan  v,  R.  R.,  293. 

Where  the  plaintiff  has  a  prima  facie  case  it  is  error 
to  enter  a  non-suit.     Parkinson  r.  Parker  City,  285. 

Province. of  court  and  jury.  See  Nboliobncb. 
Crimes. 

Aaaeaament  of  damagea  in  action  for  breach  of 
unexpired  contract.  (C.  P.)  Strauch  v.  Land  Co., 
472. 

Coata.     See  Costs. 

Rule  to  open  judgment.  What  sufficient  ground 
for.  (C.  P.)  Percival  v.  Fuller,  273  ;  Strauch  v.  Land 
Co.  472. 

Other  mattera.  Effect  of  judgment  prematurely 
entered  after  the  making  absolute  a  rule  for  a  new 
trial,  conditioned  upon  the  remission  of  a  portion  of 
the  verdict.     (C.  P.)     Keating  r.  R.  R.,  232. 

Effect  of  different  verdicts  in  actions  of  replevin  be- 
tween the  same  parties  based  upon  a  distress  for  rent 
of  succeeding  mouths.    Cather  v.  Bray,  142. 


TB.ACTlCB^Continued, 

Where»after  a  sheriff's  sale  of  real  estate  the  writ  of 
execution  is  improperly  withdrawn  from  the  office,  the 
Court  will  order  the  prothonotary  to  execute  a  dupli- 
cate writ.     Building  Asso.  r.  Dunagon,  148. 

See  ExBCUTioH. 

Where  an  action  has  been  brought  on  a  mortgage 
and  an  affidavit  of  defence  thereto  sustained  by  the 
Court,  the  plaintiff  cannot,  without  discontinuing,  issue 
execution  upon  a  judgment  entered  on  the  bond  and 
warrant  accompanying  the  mortgage.  Hicks  v.  Foil- 
ston,  428. 

See  Divorce.  Equitt  Pbacticb.  Erbobs  aso  ^ 
PBALS.    Orphans'  Court.    Crimes.    Amexdmbxt. 

PRBCATORT  WORDS.  Effect  of.  SeeTBusr. 
Fidelity  Company's  Appeal,  13.  Wiu-  (0.  C.) 
Dougherty's  Estate,  556. 

PRINCIPAL  AND  AGENT.  The  manager 
and  general  superintendent  of  a  **  limited"  oompanj 
can  bind  it  by  endorsing  negotiable  paper.  (C.  P.) 
Schofleld  V,  Asbestos  Co.,  limited,  209. 

Powers  of  cashier.  See  Banks  and  Banking.  Dor- 
sey  V.  Abrahams,  73. 

Liability  of  principal  for  trespass  of  agent.  Bean 
t;.  Howe,  6. 

Liability  of  principal  for  unauthorized  representa- 
tions of  agent.     R.  R.  Co.  v.  Hodgens,  313. 

See  Master  and  Servant.    NBOLiaBNCB. 

PRINCIPAL  AND  SURETy .  A  reduction  of 
rent  does  not  disdiarge  a  surety  upon  a  lease.  (C 
P.)    Dickson  v.  Wolf,  37. 

A  custom  of  banks  to  treat  the  first  of  two  joint- 
makers  of  a  note  as  principal  and  the  second  as  soretj 
is  not  admissible  to  show  that  such  was  the  relation  of 
the  parties.    Gingrich  v.  Hamaker,  488. 

PRIVILSaED  COBSMUNICATION.  Sae 
Constitutional  Law.    Hartranft's  Appeal,  105. 

PROTEST.  Costs  of,  when  recoverable.'  See 
Bills  and  Notes.     (C.  P.)    Gibb  r.  Geiss,  148. 

Where  notice  of  to  be  sent.     Kerr  v.  Roberts,  25. 

PROTHONOTAR7.  Right  of  to  fees.  See 
Constitutional  Law.     Perot's  Appeal,  203. 

PXTBLIC  HOLIDAT.    See  Good-Fridat. 

RAILROAD  COMPANY.  Action  by,  to  re- 
cover subscription  to  stock.    R.  R.  Co.  t*.  Hodgens,  313. 

Action  against,  for  injury  to  passenger.  See  Com- 
mon Carrier. 

Action  against,  for  excluding  negro  from  car.  See 
Common  Carrier. 

Action  against,  for  ejecting  passenger.  See  Conmoi 
Carrier. 

Action  against,  for  loss  of  baggage.  See  Comnoi 
Carries. 

Action  against,  for  injury  to  one  on  track.  See  Nm- 
ligencb. 

Action  against,  for  injury  to  servant.  See  Mastib 
AND  Servant. 

Liability  of,  for  location  of  road.     See  Damages. 

Action  against  railroad  for  refusal  to  re-locate  ro«d 
according  to  covenant.  See  Mining.  R.  R.  r.  Lippin- 
cott,  560. 

Duty  of,  to  reconstruct  highway.    See  Roaixs. 

Right  of  to  erect  watch-house  on  street.  Wilson  v. 
R.  R.,  185. 

See  Corporation. 

RATIFICATION.  See  Infant.  Love  v.  Dob- 
son,  359. 

RECBIVRR.  A  receiver  of  an  insolvent  oorpon- 
tion  appointed  in  a  foreign  State  will  be  permitted  to 
sue  in  our  Courts  when  the  rights  of  our  citlieDS  aw 
not  prejudiced.    Bagley  v,  R.  R.,  263. 

When  receiver  appointed.    See  EQurrr. 


Digitized  by 


Google 


IKDEX. 


591 


RZSIiIOIOUS  80CZET7.     Powers  of  trustees 

of.       See  CORPOUATION. 

RBMAINDBR.    See  Will. 

RBPIbEVIN.  The  fact  that  a  verdiot  for  the  de- 
fendant in  a  replevin  for  goods  distrained  contains  no 
finding  of  the  value  of  the  goods  or  the  amount  of  rent 
in  arrear  does  not  prevent  the  entrjr  of  judgment 
thereon.     Gather  v.  Bray,  142. 

See  MncTURB  op  Goods.    Wilkinson  v.  Stewart,  70. 

Pleading  in.  See  Pleading.  Mathias  v.  Sellers, 
518. 

RES  AD  JUDICATA.  What  is.  See  Estoppel. 
Church  V.  Fox,  399. 

What  is  not.  Gather  v.  Bray,  142.  Ruflf  t;.  Ruff, 
181. 

When  judgment  is  not  a  bar  to  another  suit.  See 
Lbs  Pendens.     Lipppincott  v.  Milling,  38. 

RR8  OEST2I.  See  Evidence.  Eehoe  v.  Com- 
monwealth, 81. 

RETROACTIVS  LEGISLATION.    See  Coh- 

BTITUTIONAL  LAW. 

ROADS,   HIOHWAT8,   AND    BRIDGES. 

It  is  the  duty  of  the  city  of  Philadelphia  to  keep  the 
Penrose  Ferry  Bridge  in  repair,  and  they  are  liable  to 
suit  by  a  tavern-keeper  whose  business  was  injured 
through  the  diversion  of  traffic  consequent  upon  the 
dosing  of  the  bridge.  (G.  P.)  Brandt  v.  Philadel- 
phia, 204. 

The  Court  of  Quarter  Sessions  has  no  Jurisdiction 
over  the  widening  of  Chestnut  Street  in  Philadelphia. 
In  re  Chestnut  Street,  237. 

An  injunction  upon  application  of  neighboring  pro- 
perty owners  will  be  granted  against  the  erection  of  a 
new  building  which  does  not  conform  to  the  line  of 
Chestnut  Street  as  fixed  by  the  Act  of  28  April,  1870. 
Times  Co.  r.  Ladomus,  33. 

An  order  by  the  Court  of  Quarter  Sessions  upon  a 
road  jury  for  a  merely  formal  amendment  of  their  re- 
port does  not  require  notice  to  the  parties  interested 
to  give  it  validity.     Sharp's  Appeal,  239. 

An  appeal  does  not  lie  by  a  decree  of  the  Quarter 
Sessions  in  a  road  case.     In  re  Chestnut  Street,  239. 

Method  of  recovering  the  award  of  a  road  jury.  See 
Mandamus.     Reimer  v.  City,  449. 

Warrants  issued  for  expenses  of  opening,  nature  of. 
See  Negotiable  Instrumbmt.     Township  v.  Ryan,  440. 

Liability  of  county  treasurer  for  road  taxes.  See 
CocNTT  Officers.    Siggins  t?.  Commonwealth,  336. 

In  a  proceeding  to  vacate  or  change  a  road  there  is 
no  authority  to  assess  damages  when  no  change  has 
actually  been  made.    Road  in  Reserve  Township,  476. 

Duty  of  railroad  company  to  replace  a  public  bridge 
destroyed  by  opening  their  road.     Bean  v.  Howe,  5. 

Road  damages.  Lien  of  ground  landlord  upon,  for 
arrears  of  ground-rent.     Powel  v.  Whitaker,  1G8. 

Paving  contracts,  advertisements  for,  when  requisite. 
(C.  P.)  Vodges  r.  Ferree,  99.     City  v,  Sanger,  335. 

Cost  of  improving  streets  when  assessable  on  neigh- 
boring property. 

See  CoNSTiTUTioiTAL  Law.  Damages.  Muhicipal 
Claims.     Municipal  Corpobatioks. 

RULES  OF  COURT.  Amendment  to  C.  P.  Rule 
XV.  §  48,  as  to  depositions  in  advance  of  trial,  4. 

S.  C.  Rule  V.  concerning  bail  in  error,  8. 

SAFE  DEPOSIT  COMPAmT.  Liability  of. 
See  Bailment.     Safe  Deposit  Co.  r.  Pollock,  193. 

SCHOOL  LAVT.  Rights  of  conflicting  boards  of 
school  directors  in  Philadelphia.  Blake  i;.  Common- 
wealth, 48. 

SET-OFF.  An  unliquidated  account  not  between 
partners  may  be  set  off  under  the  Act  of  1705,  although 
arising  out  of  a  separate  and  distinct  cause  of  action. 
Machine  Co.  v.  Saylor,  28(5. 


SET-O  FF — Continued. 

But  the  set-off  must  arise  ex  contractu  and  be  capable 
of  liquidation  by  a  jury.  (0.  C.)  Thomson's  Estate, 
14. 

The  existence  of  an  equitable  set-off  is  not  ground  for 
granting  an  injunction  to  restrain  an  action  at  law. 
Rapp  V.  Hains,  489  ;  Laughlin  v.  Finley,  144. 

Qucere. — ^Whether  in  an  action  by  an  insurance  com- 
pany against  their  former  agent  for  unaccounted-for  pre- 
miums, the  defendant  is  entitled  to  set  off  damages 
suffered  by  him  through  his  illegal  dismissal  from  the 
office  of  agent.    (U.  S.  C.  C.)    Ins.  Co.  r.  Kellogg,  477. 

SHERIFF.  Liability  of,  for  mistake  in  distribu- 
tion of  proceeds  of  sale.    Mackaness  v.  Long,  374. 

Return  to  sci.  fa.  sur  municipal  claim,  form  of.  See 
Municipal  Claim.    Wistar  v.  Philadelphia,  279. 

Action  against,  for  illegal  execution  of  writ.  See 
Trespass. 

See  ExECUTioir. 

SHIPS  AND  SHIPPINO.  Equity  has  juris- 
diction over  the  settlement  of  the  accounts  of  part 
owners  of  a  ship.     (C.  P.)     Endsor  v.  Simpson,  233. 

A  managing  owner  of  a  vessel  may  be  sued  in  as- 
sumpsit by  his  joint  owners  for  their  proportionate 
parts  of  the  ascertained  earnings.  Steelman  v.  Doughty, 
166. 

Joint  owners  of  a  vessel  do  not  stand  to  each  other 
or  to  the  world  in  the  relation  of  partners,  and  where 
one  sells  his  interest  in  a  vessel  by  bill  of  sale  duly 
registered  under  the  Acts  of  Congress,  he  is  no  longer 
personally  responsible  for  supplies  furnished  to  the 
vessel  even  though  the  supply-man  has  no  knowledge 
of  the  sale.    Adams  v.  Carroll,  2. 

Only  those  specifically  mentioned  in  the  Acts  of  As- 
sembly are  entitled  to  libel  a  vessel  under  the  Act  of 
1836,  and  that  only  for  articles  covered  by  their  busi- 
ness designation.    Merchant  v.  The  Odorilla,  288. 

The  giving  of  a  bond  for  the  release  and  discharge 
of  a  vessel  attached  under  the  Act  of  1836  works  a  com- 
plete discharge  of  the  vessel  from  the  lien  acquired  by 
the  libel lant  and  the  shares  of  co-owners  cannot  be 
sold  upon  execution  issued  upon  the  judgment.  Shake- 
speare V.  Cain,  892. 

SPECIAL  LEGISLATION.  See  Constitutional 
Law.     Kilgore  v.  Magee,  61. 

SPECIFIC  PERFORBffANCE.  A  covenant  by 
a  railroad  company  to  permit  the  removal  of  a  subja- 
cent support  cannot  be  enforced  by  a  bill  for  specific 
performance.     R.  R.  v.  Lippincott,  560. 

Contracts  of  decedents.  See  Decedents'  Estates. 
Anders's  Estate,  78. 

See  Vendor  and  Vendee.     Hart  v.  Carroll,  376. 

STATUTES.  To  repeal  a  statute  by  implication 
there  must  be  a  repugnancy  between  the  provisions  of 
the  new  law  and  the  old  so  positive  as  to  be  irreoon- 
cilable.     Barber's  Case,  350. 

Where  a  later  statute  is  absolutely  repugnant  to  a 
former  one  only  in  part,  it  repeals  the  former  one  only 
so  far  as  the  repugnancy  extends,  and  leaves  all  the 
remainder  in  force.  Barber's  Case,  350.  Navel  v.  El- 
liot, 85. 

STOCK*  A  scaled  -povrer  of  attorney  to  transfer 
stock,  which  Is  expressly  irrevocable  and  for  value  re- 
ceived, is  prima  facie  a  sale  of  stock  for  a  present  con- 
sideration, and  removes  from  the  holder  the  burden  of 
showing  that  he  paid  for  the  stock  at  the  time  of  trans- 
fer. Etting's  Estate,  277.  (0.  G.)  McFarland's  Es- 
tate, 567. 

Action  for  failure  to  deliver.  See  Damages,  Mea- 
sure OP.     Huntingdon,  etc.,  R.  R.  Co.  v.  English,  354. 

A  certificate  of  stock  with  a  blank  power  of  attorney 
is  not  a  negotiable  instrument.  Penna.  R.R.  Co.'s 
Appeal,  15.     Wood  r.  Ellis,  427. 
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STOCK  EXCHANGE.  A  seat  in  the  Stock  Ex- 
change is  not  subject  to  attachment  by  the  creditors  of 
the  owner.     (C.  P.)     Panooast  v,  Houston,  36. 

8XTBPQINA.  Requisites  of.  Hartranft's  Appeal, 
105. 

SUBROGATION,  when  allowed.  See  Equitt. 
Webster's  Appeal,  486. 

SUICIDE.     See  Imsubanob. 

SURETY*.  Right  of,  to  bill  of  review  in  Orphans' 
Court.    James  M.  Smith's  Estate,  495. 

See  Pbimcipal  and  Subett. 

TAXES  AND  TAXATION.  Property  assigned 
for  the  benefit  of  creditors  is  subject  to  distress  for  taxes 
accruing  both  before  and  after  the  assignment.  Wright 
V.  Wigton,  28. 

A  free  public  library  is  such  an  institution  of  purely 
public  charity  as  may  be  exempted  from  taxation. 
Donohugh's  Appeal,  196. 

Method  of  enforcing  collection  of  tax  in  Montgomery 
County.    Wright  v,  Wigton,  28. 

See  Barks  aitd  Banking.    Constitittional  Law. 

TENANT  BT  SUFFERANCE.  Liability  of, 
for  rent.    See  Landlord  and  Tenant. 

TENDER.  Where  a  policy  of  life  insurance  has 
illegally  been  declared  forfeited  by  the  company  it  is 
not  incumbent  upon  the  insured  to  tender  subse- 
quently accruing  premiums.  Girard  Ins.  Co.  v.  Mu- 
tual Ins.  Co.,  173. 

A  bailor  is  not  entitled  to  maintain  replevin  for 
goods  deposited  by  him  with  a  tradesnum  until  pay- 
ment or  tender  of  all  charges  for  which  the  tradesman 
has  a  lien.    Mathias  v.  Sellers,  518. 

In  trover  after  demand  and  refusal  to  deliver,  the 
plaintiff  is  not  bound  to  accept  tender  of  the  property 
deteriorated  since  conversion.  Whitaker  v.  Hough- 
ton, 94. 

TRADE-MARK.  What  infringement  of,  enjoined. 
Wehn  V.  Krause,  272. 

TRADESMAN'S  LIEN.    See  Bailment. 

TRESPASS.  When  it  lies  against  railroad  com- 
pany for  trespass  of  its  employ^.     Bean  v.  Howe,  6. 

Action  against  sheriff,  damages  when  excessive. 
Suydam  r.  Elliott,  317. 

See  Mining. 

TRESPASSER.  Duty  of  land-owner  to.  See 
Negligence.     Graralich  v.  Wurst,  65. 

TROVER.  Measure  of  damages  in.  Where  goods 
have  been  unconditionally  received  by  the  plaintiff 
after  trover  brought,  the  measure  of  damages  is  their 
difference  in  value  at  the  time  of  conversion  and  that 
of  delivery.    Whitaker  v,  Houghton,  94.     See  Tbndbb. 

TRUSTS  AND  TRUSTEES.  Precatory  words 
in  a  will,  though  in  themselves  inoperative,  may  be  of 
value  in  the  construction  of  a  deed  avowedly  in  pur- 
suance thereof,  to  show  the  intention  of  the  parties. 
Fidelity  Co.'s  Appeal,  613. 

'When  active.  When  a  trustee  is  empowered  to 
collect  and  pay  over  income,  sell  the  estate  and  rein- 
vest the  proceeds,  the  cestui  que  trust  to  receive  the 
income  during  life,  and  upon  her  death  the  estate  to 
go  to  her  appointees,  and  in  default  thereof  to  her 
legal  representatives,  the  trust  is  active.     lb 

A  paper  of  a  testamentary  character,  but  inoperative 
as  a  will,  cannot  be  treated  as  a  declaration  of  trust* 
Long's  Appeal,  309. 

A  trust  to  continue  for  a  life  or  lives  in  being  and 
twenty-one  years  thereafter,  is  not  too  remote.  Stce- 
ver's  Appeal,  467. 

When  a  power  of  appointment  gives  the  donee  power 
to  dispose  of  an  estate  '*  in  such  way  and  manner,"  etc., 
the  donee  may  create  a  trnat  for  a  designated  class. 
(0.  C.)    Boyle's  EsUte,  363. 


TRUSTS  AND  TRUSTEES— Coniwtiecf. 

An  interest  in  property  covered  by  a  spendthrift-son 
trust  cannot  be  attached  for  the  debt  of  the  ap^id- 
thrift.    Bentley  v.  Kaufman,  88. 

Trust  money,  how  followed.  See  Factobs.  (O.  C.) 
Cox's  Estate,  474. 

A  trustee  holding  real  estate  will  not  be  surcharged 
for  failure  to  secure  a  greater  rental  for  the  estate,  un- 
less it  appears  that  he  has  been  guilty  of  wilful  default 
or  gross  negligence.     (O.  C.)     Beck's  Estate,  274. 

Commissiona.  A  trustee  will  not  be  allowed  com- 
missions on  the  corpus  of  productive  real  estate.     lb. 

See  Decedents'  Estates. 

Other  matters.  Trustee  for  unincorporated  society. 
Church  r.  Wensley,  273. 

When  a  trustee  seeks  to  derive  any  benefit  from  a 
contract  made  with  his  cestui  que  trust,  the  burden  of 
proof  is  upon  him  to  show  the  utmost  good  £aith,  and 
the  fairness,  adequacy,  and  equity  of  the  contract. 
Darlington's  Appeal,  529. 

Trust  er  maleficio.  See  Fbaudb,  Statittb  of.  Wol- 
ford  r.  Herrington,  204. 

A  trustee  purchasing  at  his  own  sale  will  bo  held 
accountable  for  profits  made  by  a  resale  of  the  property. 
(C.  P.)     Peters  ir.  Kerper,  523. 

But  the  son  of  a  trustee  may  purchase  at  such  a 
sale  without  liability  to  account  for  profits.  (O.  C.) 
Bowker's  Estate,  493. 

Constructive  trust.  Purchase  by  the  holder  of  collat- 
eral securities  at  his  own  sale,  effect  of.  Smith  v. 
Bunting,  186. 

ULTRA  VIRES.    See  Cobporation. 

"UNDER  AND  SUBJECT  TO"  a  mortgage, 
effect  of  clause  in  deed.     See  Mortgaob. 

UNINCORPORATED  SOCIETY.  Jurisdic- 
tion of  courts  over  internal  disputes  of.  Bauer's  Ap- 
peal, 485.  

USE  AND  OCCUPATION.  Liability  of  mu- 
nicipality in  action  for  rent  of  armory.  See  Miutia. 
Pittsburgh  v.  Biggert,  281. 

When  maintainable  generally.  See  Landlobd  and 
Tenant.  Bush  v.  Oil  Co.,  143.  Building  Ass.  r.  Frisd- 
jen,  318. 

USURT.  An  action  against  a  national  bank  to 
recover  usurious  interest  must  be  brought  within  six 
months.     (C.  P.)    Meloney  r.  Bank,  363. 

Where  usurious  interest  has  been  charged  upon  a 
series  of  discounts  by  a  national  bank,  the  defendant 
is  entitled  to  credit  upon  the  principal  of  his  debt  for 
all  the  interest  paid  in  the  whole  series.  Cake  r. 
Bank,  244. 

A  judgment  debtor  who  has  paid  usurious  interest 
on  a  Judgment,  and  who  has  confessed  a  judgment  of 
revival  is  not  precluded  by  the  confession  from  asking 
that  the  latter  be  opened  on  the  ground  of  usury. 
Walter  v,  Breisch,  358. 

Construction  of  agreements  alleged  to  be  usurious. 
Foulds  V.  Haubert,  291.    Thompson  r.  Galloway,  383. 

The  fact  that  a  bond  calls  for  eight  per  cent,  interest 
does  not  invalidate  the  obligation ;  it  is  only  void  as 
to  the  excess  over  the  legal  rate  of  interest.  Parkin- 
son V.  Parker  City,  285. 

VENDOR  AND  VENDEE.  Parol  contract  for 
sale  of  land,  when  enforceable.  See  Frauds,  SiATim 
OP.     Hart  V.  Carroll,  377. 

Liability  of  vendee  of  land  under  and  subject  to 
mortgage.    See  Mortgage. 

VESSEL.    See  Ships  and  Shipping. 

"WAIVER,  of  tradesman's  lien.  See  Baelxbvt. 
Inbubanoe. 
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WAEtRANTS.  See  Neootiablb  Instbumbkts. 
Township  v,  Ryan,  440. 

WATER  COMMISSIONERS.  Responsibilitj 
of  municipality  for  acts  of.  See  Municipal  Corpora- 
tions.   Ashby  V,  Erie,  1. 

WILL.     Testamentary  oapaoitj.     What  not 
suificient  evidence  of  lack  of,  to  send  a  case  to  a  jury. 
(0.  C.)     Palmer's  Estate,  642. 
Value  of  medical  expert  testimony  in  contest.     lb. 
Parol,  republioatioii  of.    What  not  sufficient  evi- 
dence of.     (0.  P.)     Rankin  v.  Rankin,  127. 

Married  woman's  will.  How  to  be  executed. 
See  Husband  and  Wife.    Long's  Api>eal,  309. 

Charitable  or  auperstltlons  use.  A  bequest  of 
money  to  a  church  to  be  expended  in  masses  to  be  said 
for  the  repose  of  the  testator  or  his  brother  is  not  for  a 
charitable  or  religious  nse,  and  the  will  need  not  be 
made  thirty  days  before  the  testator's  death.  (0.  C.) 
Power's  Estate,  59.    Dougherty's  Estate,  656. 

An  absolute  devise  to  one  with  a  request  that  the 
same  be  appropriated  to  the  saying  of  masses  need 
not  be  by  will  executed  thirty  days  before  the  testa- 
tor's death.     (0.  C.)     Dougherty's  Estate,  656. 

Other  matters.  The  Court  of  Common  Pleas  has 
no  jurisdiction  to  order  the  probate  of  a  will.  Guthrie 
P.  Kerr,  458. 

Where  &  will  which  has  always  been  in  the  custody 
of  the  testator  cannot  be  found  after  his  death,  the 
presumption  is  that  he  destroyed  it  animo  revocandi, 
but  this  presumption  may  be  rebutted  by  competent 
evidence.    Foster's  Appeal,  413. 

Where  a  will  is  proved  to  have  been  in  existence  at 
the  death  of  a  testator,  and  is  afterwards  lost  or  de- 
stroyed, its  contents  may  be  proved  by  parol  and  ad- 
mitted to  probate.    lb. 

Where  there  is  any  real  conflict  of  testimony  as  to 
the  mental  capacity  of  the  testator,  the  Orphans'  Court 
must  award  an  issue  to  determine  the  question.     (0. 
.  C.)    Colgate's  Estate,  170. 

An  application  for  an  issue  must  be  by  formal  peti- 
tion, setting  forth  the  grounds  of  the  appeal  and  the 
form  of  the  issue.     (0.  C.)     Colgate's  Estate,  170. 

After  a  hearing  by  the  Orphans'  Court,  upon  testi- 
mony taken  by  an  examiner,  it  is  too  late  to  ask  the 
Court  to  award  an  issue  to  determine  the  validity  of  a 
will.    Foster's  Appeal,  413. 

Where  by  will  duly  executed  a  testator  leaves  a 
legacy  of  $1000  to  a  charity,  and  by  a  codicil  revokes 
this  bequest  and  leaves  $500  to  the  same  charity,  if 
the  codicil  is  not  made  thirty  days  before  the  testator's 
death,  the  charity  will  receive  nothing.  (0.  C.)  Poul- 
son's  Estate,  554. 

Right  of  mother  to  appoint  testamentary  trustee  of 
her  children.  See  Guardian  and  Ward.  (0.  C.) 
Colehower's  EsUte,  343. 

A  legatee  cannot  maintain  an  action  in  his  own 
name  against  a  debtor  of  his  testator.  Guthrie  v,  Kerr, 
458. 


VriLIt— Continued, 

Where  there  is  a  trust  for  accumulation,  the  cestui 
que  trust  upon  coming  of  age  is  entitled  to  the  accu- 
mulations.    Howell's  Estate,  430. 

A  legacy  lapsing  in  the  lifetime  of  the  testator  passes 
to  the  next  of  kin,  and  not  to  the  residuary  legatee. 
(O.  C.)     Loxley's  Estate,  384. 

A  devise  lapsing  in  the  lifetime  of  the  testator  passes 
to  the  next  of  kin,  and  not  to  the  residuary  devisee. 
Yard  v,  Murray,  21. 

*  The  Act  of  31  March,  1812,  abolishing  survivorship 
in  joint  tenancy,  applies  to  legacies  as  well  as  devises. 
Yard's  Apeal,  175. 

A  bequest  of  a  gross  sum  to  two  persons,  not  of  the 
kin  of  the  testator,  in  consideration  of  services  ren- 
dered by  them  to  her,  though  no  words  of  severance 
are  nsed,  is  a  legacy  to  them  as  tenants  in  common, 
and  if  one  legatee  die  in  the  lifetime  of  the  testatrix, 
his  moiety  will  not  go  to  the  survivor,  but  will  lapse. 
Yard's  Appeal,  175. 

A  trust  to  continue  for  a  life  or  lives  in  being  and 
twenty-one  years  thereafter  is  not  too  remote.  Stoe- 
ver's  Appeal,  467. 

Construction  of  will,  legacy  charged  on  land.  Stoe- 
ver's  Appeal,  467. 

An  involved  will  and  residuary  clause  construed. 
Kline's  Appeal,  468. 

Construction  of  power  of  appointment.  See  Power 
OP  Appointment.     (0.  C.)     Boyle's  Estate,  363. 

Property  of  a  testator  subject  to  a  power  of  appoint- 
ment by  will  does  not  pass  under  a  general  bequest  in 
a  will  made  before  the  creation  of  the  power.  (0.  C.) 
Murray's  Estate,  296. 

A  legacy  may  be  made  a  charge  on  land  without  di- 
rect expressions ;  it  is  sufficient  if  such  appear  to  be 
the  intention  of  the  testator  by  a  fair  interpretation  of 
the  will.    Gilbert's  Appeal,  303. 

A  bequest  of  an  annuity  or  an  absolute  legacy  at  the 
election  of  the  legatee  expressed  by  the  will  to  be  in 
lieu  of  all  claims  against  the  estate,  precludes  the 
legatee,  after  making  the  election,  fh>m  prosecuting 
any  further  claim  against  the  estate.  Lydia  Smith's 
Appeal,  56. 

Construction  of  will,  as  to  the  estate  taken,  whether 
a  fee  or  life  estate.  (C.  P.)  Donahue  v,  Helme,  539. 
Bentley  v,  Kaufman,  88.     See  Trusts. 

Remainder.  A  bequest  of  a  fund  to  trustees  to  pay 
the  income  to  G.  for  life,  and  after  his  decease  to  pay 
the  income  to  W.  until  he  arrived  at  the  age  of  twenty- 
five  years,  and  on  arriving  at  that  age  to  pay  him  the 
principal  of  the  fund ;  but  if  W.  should  die  before  ar- 
riving at  the  age  of  twenty-five  years  without  issue 
surviving,  then  the  fund  was  to  go  to  P.  W.  died  at 
the  age  of  thirty -seven,  in  the  lifetime  of  G. ;  held  that 
the  remainder  of  W.  was  vested,  and  on  the  death  of 
G.  the  fund  was  payable  to  the  executors  of  W.  Mc- 
CaU's  Appeal,  546. 


END  OF  VOLUME  V. 
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